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RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  1 

District  Court  of  the  United  States  for  the  District  of  Colombia 

•  I 

No.  60397.  In  Equity 

The  Alton  Railroad  Company  and  Others,  plaintiffs 

vs. 

Railroad  Retirement  Board  and  Murray  W.  Latimer,  James  A. 
Dailey,  and  Lee  M.  Eddy,  Individually  and  as  Members  of!  Rail¬ 
road  Retirement  Board,  and  Guy  T.  Helvering,  Individually  and 
as  Commissioner  of  Internal  Revenue,  defendants  j 

United  States  of  America, 

District  of  Columbia ,  ss:  j 

Be  it  remembered,  That  in  the  District  Court  of  the  United,  States 
for  the  District  of  Columbia,  at  the  City  of  Washington,  in  said 
District,  at  the  times  hereinafter  mentioned,  the  following  papers 
were  filed  and  proceedings  had,  in  the  above-entitled  cause,  io  wit: 

1  In  the  Supreme  Court  of  the  District  of  Columbia 

No.  60397.  In  Equity 

I 

I 

The  Alton  Railroad  Company  and  Others,  plaintiffs 

v. 

Railroad  Retirement  Board  and  Murray  W.  Latimer,  Jamies  A. 
Dailey,  and  Lee  M.  Eddy,  Individually  and  as  Members  of  Rail¬ 
road  Retirement  Board,  and  Guy  T.  Helvering,  Individually  and 
as  Commissioner  of  Internal  Revenue,  defendants 

•  i 


Bill  of  complaint  for  injunction 

i 

Filed  Jan.  7,  1936 

To  the  Supreme  Court  of  the  District  of  Columbia: 

Plaintiffs  respectfully  show : 

I  | 

1.  Each  of  the  plaintiffs  is  a  corporation  duly  organized  and  exist¬ 
ing  under  the  laws  of  the  states  respectively  shown  below,  or  is  a 
receiver  or  trustee  of  such  a  corporation  regularly  appointed  and 
duly  empowered  to  join  as  plaintiff  in  this  suit,  the  corporate  plain¬ 
tiffs  being  citizens  of,  and  the  plaintiff  trustees  and  receivers  being 
citizens  and  residents  of,  the  states  respectively  shown  below : 
2  The  Alton  Railroad  Company,  Illinois,  Missouri. 

The  Alabama  Great  Southern  Railroad  Company,  Alabama. 
The  Atchison,  Topeka,  and  Santa  Fe  Railway  Company, j  Kansas. 
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Atlanta  and  West  Point  Rail  Road  Company,  Georgia. 

Atlanta,  Birmingham  and  Coast  Railroad  Company,  Georgia. 
Atlantic  Coast  Line  Railroad  Company,  Virginia. 

The  Baltimore  and  Ohio  Railroad  Company,  Maryland. 

Bangor  and  Aroostook  Railroad  Company,  Maine. 

Bessemer  and  Lake  Erie  Railroad  Company,  Pennsylvania. 

Boston  and  Maine  Railroad,  New  Hampshire,  Massachusetts, 
Maine,  New  York. 

Burlington-Rock  Island  Railroad  Company,  Texas. 

International  Railway  Company  of  Maine,  Maine,  Houlton 
Branch  Railroad  Company,  Maine,  and  Aroostook  River  Rail¬ 
road  Company,  Maine,  together  operating  under  title  of 
Canadian  Pacific  Lines  in  Maine  (and  together  under  that  title 
constituting  a  Class  I  railroad). 

Newport  and  Richford  Railroad  Company,  Vermont,  and 
The  Connecticut  and  Passumpsic  River  Railroad  Company,  Ver¬ 
mont,  together  operating  under  the  title  of 
Canadian  Pacific  Lines  in  Vermont  (and  together  under  that  title 
constituting  a  Class  I  railroad). 

The  Central  Railroad  Company  of  New  Jersey,  New  Jersey. 
Central  Vermont  Railway,  Inc.,  Vermont. 

Charleston  &  Western  Carolina  Railway  Company,  South  Carolina. 
The  Chesapeake  and  Ohio  Railway  Company,  Virginia. 

Chicago  and  Erie  Railroad  Company,  Indiana. 

Chicago  &  Illinois  Midland  Railway  Company,  Illinois. 

3  Chicago,  Burlington  &  Quincy  Railroad  Company,  Illinois. 

Chicago,  Saint  Paul,  Minneapolis  and  Omaha  Railway  Com¬ 
pany,  Wisconsin. 

The  Cincinnati,  New  Orleans  and  Texas  Pacific  Railway  Company, 
Ohio. 

Clinchfield  Railroad  Company,  Virginia. 

The  Colorado  and  Southern  Railway  Company,  Colorado. 
Columbus  and  Greenville  Railway  Company,  Mississippi. 

The  Delaware  and  Hudson  Railroad  Corporation,  New  York. 

The  Delaware,  Lackawanna  and  Western  Railroad  Company, 
Pennsylvania. 

Detroit,  Toledo  and  Ironton  Railroad  Company,  Delaware. 

Detroit  and  Mackinac  Railway  Company,  Michigan. 

Duluth,  Missabe  and  Northern  Railway  Company,  Minnesota. 

The  Duluth,  South  Shore  and  Atlantic  Railway  Company,  Michi- 
gan.  < 

Duluth,  Winnipeg  and  Pacific  Railway  Company,  Maine. 

Elgin,  Joliet  and  Eastern  Railway  Company,  Illinois,  Indiana. 
Erie  Railroad  Company,  New  York. 

Fort  Worth  and  Denver  City  Railway  Company,  Texas. 

Fort  Worth  &  Rio  Grande  Railway  Company,  Texas. 

Georgia,  Southern  and  Florida  Railway  Company,  Georgia. 
Grand  Trunk  Western  Railroad  Company,  Indiana,  Michigan. 
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Great  Northern  Railway  Company,  Minnesota. 

Gulf  and  Ship  Island  Railroad  Company,  Mississippi.  ; 

Gulf,  Colorado  and  Santa  Fe  Railway  Company,  Texas.  j 
Gulf,  Mobile  and  Northern  Railroad  Company,  Alabama,  Missis¬ 
sippi,  Tennessee.  j 

4  Illinois  Central  Railroad  Company,  Illinois.  j 

Illinois  Terminal  Company,  Illinois.  j 

The  Kansas  City  Southern  Railway  Company,  Missouri. 

Kansas,  Oklahoma  &  Gulf  Railway  Company,  Oklahoma. 

Lake  Superior  &  Ishpeming  Railroad  Company,  Michigan,  j 
The  Lehigh  and  Hudson  Riyer  Railway  Company,  New  Yorl?:,  New 
J  ersey.  j 

Lehigh  and  New  England  Railroad  Company,  New  Jersey,  Penn¬ 
sylvania. 

Lehigh  Valley  Railroad  Company,  Pennsylvania. 

The  Long  Island  Rail  Road  Company,  New  York. 

Louisiana  &  Arkansas  Railway  Company,  Delaware. 

Louisiana,  Arkansas  &  Texas  Railway  Company,  Texas.  | 
Louisville  and  Nashville  Railroad  Company,  Kentucky. 

•  Maine  Central  Railroad  Company,  Maine.  i 

Midland  Valley  Railroad  Company,  Arkansas.  ! 

Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Coimpany, 
Minnesota.  •  ! 

Mississippi  Central  Railroad  Company,  Mississippi.  ! 
Missouri  &  Arkansas  Railway  Company,  Arkansas. 
Missouri-Kansas-Texas  Railroad  Company,  Missouri. 
Missouri-Kansas-Texas  Railroad  Company  of  Texas,  Texjis. 

The  Monongahela  Railway  Company,  Pennsylvania,  West  irginia. 
Montour  Railroad  Company,  Pennsylvania. 

The  Nashville,  Chattanooga  &  St.  Louis  Railway,  Tennessee. 
Nevada  Northern  Railway  Company,  Maine. 

The  New  Jersey  and  New  York  Railroad  Company,  Ne^  York, 
New  Jersey. 

New  Orleans  and  Northeastern  Railroad  Company,  Louisiana, 
Mississippi. 

5  The  New  York  Central  Railroad  Company,  New  York, 
Ohio,  Illinois,  Indiana,  Pennsylvania,  Michigan. 

The  New  York,  Chicago  and  St.  Louis  Railroad  Company,  New 
York,  Pennsylvania,  Ohio,  Indiana,  Illinois. 

The  New  York  Connecting  Rail  Road  Company,  New  York. 

New  York,  Ontario  and  Western  Railway  Company,  N^w  York. 
New  York,  Susquehanna  and  Western  Railroad  Comparjy,  Penn¬ 
sylvania,  New  Jersey. 

Norfolk  and  Western  Railway  Company,  Virginia.  i 
Northern  Alabama  Railway  Company,  Alabama.  1 

Northern  Pacific  Railway  Company,  Wisconsin. 

Northwestern  Pacific  Railroad  Company,  California. 

Oklahoma  Citv-Ada-Atoka  Railway  Company,  Oklahoma. 
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Panhandle  and  Santa  Fe  Railway  Company,  Texas. 

The  Pennsylvania  Railroad  Company,  Pennsylvania. 
Pennsylvania-Reading  Seashore  Lines,  New  Jersey. 

Pere  Marquette  Railway  Company,  Michigan. 

The  Pittsburgh  and  Lake  Erie  Railroad  Company,  Pennsylvania. 
The  Pittsburgh  &  Shawmut  Railroad  Company,  Pennsylvania. 
The  Pullman  Company,  Illinois. 

Railway  Express  Agency,  Incorporated,  Delaware. 

Reading  Company,  Pennsylvania. 

Richmond,  Fredericksburg  and  Potomac  Railroad  Company, 
Virginia. 

Rutland  Railroad  Company,  Vermont. 

St.  Louis,  San  Francisco  and  Texas  Railway  Company,  Texas. 
San  Diego  &  Arizona  Eastern  Railway  Company,  Nevada. 
Southern  Pacific  Company,  Kentucky. 

Southern  Railway  Company,  Virginia. 

Southeastern  Express  Company,  Alabama. 

Spokane,  Portland  and  Seattle  Railway  Company,  Wash¬ 
ington. 

6  The  Staten  Island  Rapid  Transit  Railway  Company,  New 

York. 

Tennessee  Central  Railway  Company,  Tennessee. 

Texas  and  New  Orleans  Railroad  Company,  Texas. 

The  Texas  and  Pacific  Railway  Company,  Act  of  Congress. 
Toledo,  Peoria  &  Western  Railroad,  Illinois. 

Union  Pacific  Railroad  Company,  Utah. 

The  Virginian  Railway  Company,  Virginia. 

Western  Maryland  Railway  Company,  Maryland,  Pennsylvania. 
The  Western  Railwav  of  Alabama,  Alabama. 

•j 

The  Wheeling  and  Lake  Erie  Railway  Company,  Ohio. 

Wichita  Falls  &  Southern  Railroad  Company,  Texas. 

The  Yazoo  and  Mississippi  Valley  Railroad  Company,  Mississippi. 
H.  B.  Stuart,  Trustee  of  The  Akron,  Canton  &  Youngstown  Rail¬ 
way  Company,  Debtor,  Ohio. 

Norman  B.  Pitcairn,  Missouri,  Frank  C.  Nicodemus,  Jr.,  New  York, 
Receivers  of  The  Ann  Arbor  Railroad  Company. 

Guy  A.  Thompson,  Missouri,  Trustee  of  The  Beaumont,  Sour  Lake 
&  Western  Railway  Company,  Debtor. 

H.  D.  Pollard,  Receiver  of  Central  of  Georgia  Railway  Company, 
Georgia. 

Charles  M.  Thomson,  Trustee  of  Chicago  and  Eastern  Illinois  Rail¬ 
way  Company,  Debtor,  Illinois. 

Charles  P.  Megan,  Trustee  of  Chicago  and  North  Western  Railway 
Company,  Debtor,  Illinois. 

Patrick  H.  Joyce,  Illinois,  Luther  M.  Walter,  Illinois,  Trustees 
of  Chicago  Great  Western  Railroad  Company,  Debtor. 
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H.  R.  Kurrie,  Illinois,  Holman  D.  Pettibone,  Illinois;  Trus¬ 
tees  of  Chicago,  Indianapolis  and  Louisville  Railway  Ccjmpany, 
Debtor. 

7  H.  A.  Scandrett,  Illinois;  Walter  J.  Cummings,  Illinois; 
George  I.  Haight,  Illinois,  Trustees  of  Chicago,  Milwaukee, 

St.  Paul  and  Pacific  Railroad  Company,  Debtor. 

Frank  O.  Lowden,  Illinois;  James  E.  Gorman,  Illinois;  Jdseph  B. 
Fleming,  Illinois,  Trustees  of  The  Chicago,  Rock  Island  add  Gulf 
Railway  Company,  Debtor. 

Frank  O.  Lowden,  Illinois;  James  E.  Gorman,  Illinois;  Jcjseph  B. 
Fleming,  Illinois,  Trustees  of  The  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  Debtor. 

Henry  Swan,  Colorado,  and  Wilson  McCarthy,  Colorado,  '•Trustees 
of  The  Denver  and  Rio  Grande  Western  Railroad  Company,  Debtor. 

W.  R.  Kenan,  Jr.,  New  York;  S.  M.  Loftin,  Florida,  Receivers  of 
Florida  East  Coast  Railway  Company. 

L.  B.  Barry,  Jr.,  Receiver  of  Fort  Smith  and  Western  Railway 
Company,  Arkansas. 

W.  V.  Griffin,  New  York;  H.  W.  Purvis,  Georgia,  Receivers  of 
Georgia  &  Florida  Railroad. 

L.  W.  Baldwin,  Missouri;  Guy  A.  Thompson,  Missouri,  Trustees 
of  International-Great  Northern  Railroad  Company,  Debtor.! 

L.  C.  Sprague,  Minnesota;  John  Junell,  Minnesota,  Co-Teceivers 
of  The  Minneapolis  &  St.  Louis  Railroad  Company. 

Guy  A.  Thompson,  Missouri,  Trustee  of  Missouri-Illincjis  Rail¬ 
road  Company,  Debtor. 

Guy  A.  Thompson,  Missouri,  Trustee  of  Missouri  Pacific  Railroad 
Company,  Debtor. 

T.  M.  Stevens,  Alabama;  C.  E.  Ervin,  Missouri,  Receiver^  of  Mo¬ 
bile  and  Ohio  Rail  Road  Company. 

Guy  A.  Thompson,  Missouri,  Trustee  of  New  Orleans,  Texas  & 
Mexico  Railway  Company,  Debtor. 

How’ard  S.  Palmer,  Connecticut ;  W.  N.  Daniels,  Connecticut;  James 
Lee  Loomis,  Connecticut,  Trustees  of  The  New  York,  Ne'vt  Haven 
and  Hartford  Railroad  Company,  Debtor. 

8  L.  H.  Windholz,  Virginia ;  Morris  S.  Hawkins,  Virginia,  Re¬ 
ceivers  of  Norfolk  Southern  Railroad  Company. 

John  D.  Dickson,  Receiver  of  The  Pittsburg,  Shawmut  &  Northern 
Railroad  Company,  Pennsylvania. 

Guy  A.  Thompson,  Missouri,  Trustee  of  The  St.  Louis,  jBrowns- 
ville  and  Mexico  Railway  Company,  Debtor. 

J.  M.  Kurn,  Missouri;  John  G.  Lonsdale,  Missouri,  Trustees  of 
St.  Louis-San  Francisco  Railway  Company,  Debtor. 

Berryman  Henwood,  Missouri,  Trustee  of  St.  Louis  Southwestern 
Railway  Company,  Debtor. 

Berryman  Henwood,  Missouri,  Trustee  of  St.  Louis  Southwestern 
Railway  Company  of  Texas,  Debtor. 
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Guy  A.  Thompson,  Missouri,  Trustee  of  San  Antonio,  Uvalde  & 
Gulf  Eailroad  Company,  Debtor. 

L.  E.  Powell,  Jr.,,  Virginia;  Henry  W.  Anderson,  Virginia,  Ee- 
ceivers  of  Seaboard  Air  Line  Eailway  Company. 

Norman  B.  Pitcairn,  Missouri;  Frank  C.  Nicodemus,  Jr.,  New 
York,  Eeceivers  of  Wabash  Eailway  Company. 

T.  M.  Schumacher,  New  York;  Sidney  M.  Ehrman,  California, 
Trustees  of  The  Western  Pacific  Eailroad  Company,  Debtor. 

Each  of  the  plaintiffs  is  a  carrier  by  railroad,  or  an  express  com¬ 
pany  or  a  sleeping  car  company,  subject  to  the  Interstate  Commerce 
Act,  or  is  a  receiver  or  trustee  in  the  possession  of  and  operating  the 
business  of  such  a  carrier,  and  is  a  carrier  as  defined  by  the  Act  of 
Congress  approved  August  29,  1935,  entitled  “An  Act  to  Establish 
a  Eetirement  System  for  Employees  of  Carriers  Subject  to  the 
Interstate  Commerce  Act,  and  for  Other  Purposes”,  hereinafter 
referred  to  as  the  “Eetirement  Act.”  Each  of  the  plaintiffs 

9  is  also  a  carrier  as  defined  by  the  Act  of  Congress  likewise 
approved  August  29,  1935,  entitled  “An  Act  to  Levy  an  Excise 

Tax  upon  carriers  and  an  Income  Tax  Upon  Their  Employees,  and 
for  Other  Purposes”,  hereinafter  referred  to  as  the  “Tax  Act.”  For 
convenient  reference,  copies  of  said  Acts  are  appended  hereto. 

2.  Plaintiffs  bring  this  their  Bill  of  Complaint  against  defendants 
Eailroad  Eetirement  Board,  Murray  W.  Latimer,  James  A.  Dailey, 
and  Lee  M.  Eddy,  individually  and  as  members  of  such  Board,  and 
Guv  T.  Helverimr,  i individually  and  as  Commissioner  of  Internal 
Eevenue.  Bv  the  terms  of  the  Eetirement  Act  defendant  Eailroad 
Eetirement  Board  is  an  independent  agency  in  the  executive  branch 
of  the  government,  having  its  principal  office  in  the  District  of 
Columbia,  and  is  a  body  corporate  capable  of  suing  and  being  sued 
as  such.  Defendants  Murray  W.  Latimer,  James  A.  Dailey,  and  Lee 
M.  Eddy  are  the  members  of  and  constitute  the  said  Board,  and 
defendant  Murray  W.  Latimer  is  its  chairman.  Defendant  Guy  T. 
Helvering  is  Commissioner  of  Internal  Eevenue  of  the  United  States. 
Each  of  the  individual  defendants  is  a  citizen  of  the  United  States 
and  has  his  official  residence  and  is  to  be  found  in  the  District  of 
Columbia. 

3.  Plantiffs  have  a  common  interest  in  the  subject  of  this  suit,  and 
in  obtaining  the  relief  herein  sought.  All  of  them  are  subject  in 
common  to  the  operation  of  the  said  Acts.  All  of  them  are  required 
to  make  payments  into  the  Treasury  of  the  United  States  for  the 
support  and  maintenance  of  a  common  railroad  pension  system  pro¬ 
posed  to  be  created  by  said  Acts,  as  hereinafter  more  particu- 

10  larly  shown.  '•  The  service  period  of  each  employee,  upon  which 
annuities  under  said  system  are  to  be  based,  is  not  confined  to 

his  service  for  a  single  carrier  but  includes  and  accumulates  his  serv¬ 
ice  for  all  carriers.  Unless  plaintiffs  join  in  a  common  suit  it  will 
be  necessary  that  each  bring  a  separate  suit  for  the  determination 
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and  protection  of  its  rights.  The  promotion  of  the  convenient  ad¬ 
ministration  of  justice  and  the  prevention  of  a  multiplicity  of  suits 
justify  and  require  that  plaintiffs  unite  their  causes  of  actioh  and 
join  in  this  single  suit. 


This  is  a  suit  of  a  civil  nature  wherein  the  matter  in  controversy 
exceeds,  as  to  each  plaintiff,  the  sum  or  value  of  $3,000,  exclusive  of 
interest  and  costs.  The  suit  arises  under  the  Constitution  anql  laws 
of  the  United  States  in  that  plaintiffs  assert  that  the  Retirement  Act 
and  the  Tax  Act,  and  each  of  them,  and  the  pension  system  thereby 
sought  to  be  created  as  hereinafter  shown,  are  invalid  becausy  they 
are  not  within  the  powers  delegated  to  Congress  by  the  Constitution ; 
because  they  are  arbitrary,  capricious,  and  unreasonable:  beciuse  if 
put  into  effect  they  will  deprive  plaintiffs  and  each  of  them  of  their 
property  and  of  their  liberty  of  contract  without  due  process  bf  law 
and  will  take  the  property  of  plaintiffs  and  each  of  them  without  just 
compensation,  in  violation  of  the  Fifth  Amendment;  because  they 
will  impair  rights  retained  in  the  Ninth  Amendment  and  iinvade 
powers  reserved  in  the  Tenth  Amendment  to  the  Constitution!  of  the 
United  States;  and  because  thev  violate  the  Constitution  lof  the 
United  States  in  other  respects. 


1.  The  purpose  and  effect  of  the  Tax  Act  is  not  td  create 
11  revenue  for  the  support  of  the  Government  in  the  accomplish¬ 
ment  of  public  purposes,  and  said  Act  is  not  a  real  or  genuine 
exercise  of  the  tax  power  or  any  other  power  delegated  to  Cbngress. 
The  true  purpose  and  effect  of  said  Act  is  to  furnish  funds  for  dis¬ 
bursement  under  the  Retirement  Act  for  purposes  not  witjiin  the 
competence  of  Congress. 

The  purpose  and  effect  of  the  Retirement  Act  is  not  the  disburse¬ 
ment  of  funds  of  the  general  Government  lawfully  raised  for  the 
accomplishment  of  public  purposes,  and  said  Retirement  Act  is  not  a 
real  or  genuine  exercise  of  the  power  of  Congress  to  appropriate 
public  funds  or  of  any  other  power  delegated  to  Congress.  The  true 
purpose  and  effect  of  the  Retirement  Act  is  unlawfully  to  distribute 
funds,  unlawfully  raised  through  the  Tax  Act,  to  a  group  of  |  persons 
specially  selected  and  determined  solely  by  the  employment  in  which 
they  or  their  kin  by  blood  or  marriage  are,  or  in  which  sajid  Acts 
declare  them  to  be,  engaged.  j 

On  the  face  of  the  two  Acts  they  are  related  each  to  the  other 
textually;  in  field  of  operation  and  application;  by  their  respective 
relation  of  burdens  and  benefits  to  the  same  classes,  bases,  and 
measures;  by  provisions  which  are  baseless  and  inexplicably  on  the 
face  of  each  Act  standing  alone  and  explainable  only  by  correspond¬ 
ing  provisions  of  the  other  Act ;  by  their  respective  references  to  and 
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amendments  of  the  Social  Security  Act;  and  by  their  combined  sub¬ 
stantial  identity  with  the  unconstitutional  Railroad  Retirement  Act 
of  1934;  all  of  which  is  confirmed  by  their  legislative  history.  The 
two  Acts  are  the  coordinated,  complementary,  and  interdependent 
parts  of.  and  together  they  constitute,  under  the  pretense  of  separate 
exercise  of  the  taxing  power  and  of  the  power  of  appropria- 

12  tion,  a  single  legislative  scheme  to  establish  a  railroad  pension 
system  under  which  carriers  shall  be  compelled  to  contribute 

large  sums  of  money,  without  their  consent,  and  a  group  of  persons 
consisting  of  all  present  and  future  carrier  employees  and  certain 
others  shall  be  compelled  to  contribute  substantial  amounts,  whether 
they  so  desire  or  not,  for  the  procurement  of  annuities  for  only  those 
of  said  group  who  have  attained  or  shall  attain  age  sixty-five,  or  who 
have  completed  or  shall  complete  thirty  years’  carrier  service,  and  for 
the  surviving  widows  widower,  or  dependent  next  of  kin  of  each  such 
annuitant.  The  pension  system  so  provided  for  will  not  be  effec¬ 
tuated  unless  both  Acts  are  enforced.  The  separation  of  the  two 
Acts  and  the  scheme  of  passing  through  the  Treasury  the  funds  for 
the  payment  of  the  annuities  are  devices  to  accomplish  by  indirec¬ 
tion  real  ends  and  aims  not  within  the  power  of  Congress,  impairing 
rights  retained  in  the  Ninth  Amendment  and  invading  powers  re¬ 
served  in  the  Tenth  Amendment  to  the  Constitution  of  the  United 
States. 

The  Tax  Act,  for  the  period  beginning  March  1,  1936,  and  ending 
February  28,  1937,  unlawfully  imposes  upon  each  of  the  plaintiffs, 
and  unlawfully  requires  defendant  Guy  T.  Helvering,  as  Commis¬ 
sioner  of  Internal  Revenue,  to  enforce  against  each  of  the  plaintiffs, 
the  obligation  to  pay  into  the  Treasury  of  the  United  States,  in  the 
guise  and  pretense  of  an  excise  tax  as  hereinbefore  alleged,  amounts 
equal  to  31/?  per  cent  of  all  compensation  not  in  excess  of  $300  per 
month  paid  by  it  to  each  of  its  employees  between  said  dates.  The 
amount  thus  to  be  taken  from  plaintiffs  for  the  one  year  covered  by 
the  Tax  Act  in  the  aggregate  will  be  approximately  $58,000,000, 
which  is  more  than  90  per  cent  of  all  funds  exacted  of  all  carriers  by 
said  Act. 

13  The  exaction  so  made  against  plaintiffs  by  the  Tax  Act  and 
here  complained  of  is  not  a  tax  but  a  seizure  of  funds  belong¬ 
ing  to  plaintiffs  for  bestowal  upon  others.  It  will  deprive  plaintiffs 
of  their  property  without  due  process  of  law  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States.  The  dis¬ 
bursement  of  funds  so  exacted  of  plaintiffs  under  the  Tax  Act  for 
the  purposes  and  pursuant  to  the  provisions  of  the  Retirement  Act, 
will  not  be  a  lawful  exercise  of  the  power  of  Congress  to  appropriate 
public  funds  but  will  be  a  disbursement  for  purposes  beyond  the 
competence  of  Congress.  In  this  connection  plaintiffs  here  refer  to, 
plead,  and  rely  on  all  the  facts  hereinafter  alleged  in  Article  IV. 

The  express  intent  of  the  Retirement  Act  is  that  the  permanency 
of  said  pension  system  and  of  the  policy  thereby  disclosed  shall  be 
assured,  and  the  perpetuation  of  said  pension  system  will  require 
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future  exactions  from  these  plaintiffs  in  addition  to  those  herein 
complained  of  under  the  Tax  Act,  the  amount  of  which  futur^  exac¬ 
tions  cannot  be  stated  with  certainty.  The  annuity  cost  of  sai^l  pen¬ 
sion  system,  in  so  far  as  applicable  to  Class  I  railroads,  reasonably 
estimated,  for  the  calendar  year  1937,  wfill  be  $72,000,000,  increasing 
annually  until  it  will  be  for  1940,  $107,000,000 ;  for  1950,  $215,000,000 ; 
for  I960,  $269,000,000;  and  for  other  years  sums  similarly  burden¬ 
some  in  amount.  Under  the  policy  of  said  pension  system  approxi¬ 
mately  one-half  of  such  sums  will  be  taken  from  these  plaintiffs. 

2.  Said  pension  system  likewise  compels  all  employees  of  carriers, 
under  the  guise  and  pretense  of  an  income  tax,  to  pay  w’hat  is  in 
substance  and  reality  not  a  tax  but  a  compulsory  contribution 

14  of  a  portion  of  their  wages  to  the  support  of  said  sy stent  The 
true  purpose  and  effect  of  both  the  pretended  excise  tax  on 

carriers  and  the  pretended  income  tax  on  employees  is  to  make  said 
pension  system  a  contributory  system,  financed  by  equal  and  compul¬ 
sory  contributions  by  carriers  and  their  employees,  so  that  in  sub¬ 
stance  and  effect  no  burden  for  the  support  of  said  system  shall  be 
imposed  on  the  general  funds  of  the  United  States.  The  eiaction 
so  made  of  plaintiffs’  employees  is  not  a  tax  but  a  seizure  of  their 
private  funds  for  use  under  legislative  mandate  to  support  a  com¬ 
pulsory  pension  system,  is  beyond  the  power  of  Congress  to  ^mpose, 
will  impair  rights  retained  in  the  Ninth  Amendment  and  invade 
powers  reserved  in  the  Tenth  Amendment,  and  will  deprive  them  of 
their  liberty  and  property  without  due  process  of  law  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the  United  States. 
Since  the  pretended  income  tax  on  employees  is  an  integral  part  of 
the  legislative  scheme  and  of  the  pension  system  sought  to  be  "set  up, 
plaintiffs  invoke  the  unconstitutionality  of  said  system  in  that  re¬ 
spect  as  well  as  in  respect  of  the  invalidity  of  the  pretended  excise 
tax  on  carriers.  i 

IV  I 

The  Tax  Act  and  the  Retirement  Act  and  the  pension  .system 
sought  to  be  created  by  said  Acts  are  arbitrary,  unreasonable,  and 
capricious  and  will  deprive  plaintiffs  of  their  property  and  lioerty  of 
contract  without  due  process  of  law,  and  will  take  their  property 
without  just  compensation,  as  hereinafter  set  forth. 

1.  Said  pension  system  operates  retroactively  in  that  the  pensions 
to  be  paid  are,  in  whole  or  in  part,  based  upon  and  relate  to  Services 
performed  during  many  years  antedating  the  approval  of  said  Acts, 
as  follows: 

15  Practically  all  of  the  persons  in  the  employ  of  eacfc[  of  the 
plaintiffs  at  the  time  of  the  approval  of  the  Acts  wer4  in  the 

employ  of  such  plaintiff  or  of  other  carriers  at  times  and  for  iperiods 
prior  "thereto.  Such  times  and  periods  of  prior  employment  vary 
greatly  and  it  is  impracticable  to  state  as  to  each  such  person  the 
exact  "period  of  such  prior  employment  with  any  carrier,  bht  as  to 
the  majority  of  such  persons  the  prior  employment  embrace^  many 
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years.  Said  prior  employments  are,  and  at  the  time  of  the  approval 
of  the  Acts  were,  closed  and  completed  transactions.  By  reason  of 
such  past  services  alone,  exclusive  of  any  subsequent  service,  said 
pension  system  wdll  cost,  under  established  actuarial  principles,  in  the 
aggregate  not  less  than  $4,415,949,000,  one-half  of  which,  on  the  basis 
of  the  continuance  of  the  carrier  and  employee  ratios  prescribed  in  the 
Tax  Act,  will  be  laid  on  the  carriers. 

Said  pension  system  will  require  plaintiffs  to  contribute  large  sums 
of  money  for  immediate  payment  of  annuities  to  carrier  employees 
who  were  sixty-five  years  of  a<re  or  older  at  the  enactment  date  or  who 
on  that  date  had  thirtv  years7  carrier  service.  At  that  date  there 
were  in  the  service  of  carriers  approximately  90,000  employees  who 
had  30  years  service  but  who  had  not  attained  age  65  and,  in  addition, 
approximately  50.000  employees  who  had  attained  age  65  regardless 
of  length  of  service.  Plaintiffs  do  not  know  and  cannot  state  the 
exact  amount  so  required  to  be  paid  to  such  carrier  employees,  but 
to  whatever  extent  they  will  retire  immediately  following  the  effec¬ 
tive  date  of  the  two  Acts  practically  the  whole  of  such  payments  will 
be  made  in  respect  of  services  performed  in  the  past,  for  which 
16  each  such  employee  was  paid  in  full  the  compensation  agreed 
upon  between  him  and  his  employer,  and  will  be  in  addition  to 
such  compensation  so  agreed  upon  and  paid.  The  beneficiaries  will 
contribute  no  part  of  the  funds  for  such  payments,  and  in  the  aggre¬ 
gate  they  will  amount  to  many  millions  of  dollars.  In  like  manner  in 
the  case  of  future  pensioners  whose  past  services  are  included  in  the 
calculation  of  their  pensions  they  will  have  made  no  ratable  contribu¬ 
tion  to  that  part  of  their  pensions  calculated  on  such  past  service. 

2.  Section  1  (b)  of  the  Retirement  Act  includes  within  its  defini¬ 
tion  of  “employees77  entitled  to  the  benefits  of  the  Act  “any  person 
*  *  *  who  shall  be  at  the  enactment  hereof  or  shall  have  been  at 

any  time  after  the  enactment  hereof  in  the  employment  relation  to  a 
carrier.77  Section  1  (d)  declares  “A  person  is  in  the  employment 
relation  to  a  carrier  when  furloughed  or  on  leave  of  absence,  and 
subject  to  call  for  service  and  ready  and  willing  to  serve,  all  in 
accordance  with  the  established  rules  and  practices  usually  in  effect 
on  railroads.77 

In  disregard  of  actual  facts  as  to  non-existence  of  the  relation  of 
employer  and  employee  between  carriers  and  persons  formerly  in 
their  employment,  the  said  pension  system  arbitrarily  undertakes  to 
create  a  fiat  employment  relation  between  carriers  and  many  persons 
not  actually  their  employees,  and  will  bring  within  the  benefits  of 
the  system  not  less  than  201,000  such  persons  who  would  thus  receive 
large  payments  at  plaintiffs’  expense,  though  they  were  not  in  carrier 
employment  at  the  enactment  date  or  thereafter  and  regardless  of 
whether  they  ever  return  to  such  employment. 

IT  3.  There  are  not  less  than  1,500  officers  or  other  official  rep¬ 
resentatives  of  railroad  labor  unions  who  were  formerly  em¬ 
ployees  of  a  carrir  but  who  are  not  now,  and  in  many  instances  have 
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not  been  for  years,  employed  by  or  in  the  service  of  any  of  the  car¬ 
riers,  and  who  are,  however,  duly  designated  and  authorized  to 
represent  employees  under  the  Railway  Labor  Act  and  are  actually 
engaged  in  such  representation.  These  persons  are,  by  the  defini¬ 
tions  and  provisions  of  the  Acts  here  challenged,  arbitrarily  brought 
within  said  pension  system,  granted  its  benefits,  and  required  (o  con¬ 
tribute  to  its  support.  Their  average  age  is  greater  and  their  ajverage 
service  period  is  longer  than  the  average  age  and  service  period  of 
carrier  employees.  A  substantial  portion  of  their  annuities,  the 
exact  amount  of  wdiich  cannot  be  computed,  will  be  paid  [by  the 
carriers,  because  the  past  services  of  such  representatives  with  [former 
carrier  employers,  including  in  the  computation  of  such  pension 
benefits  all  years  of  past  non-carrier  employment  in  the  service  of 
employee  organizations,  are  pooled  and  accumulated  as  the  basis  for 
the  hypothetical  compensation  upon  which  their  pension  benefits  are 
based  and  because  their  contributions  under  the  Tax  Act  will  not  be 
sufficient  to  offset  the  drain  upon  the  pension  system  of  their  pension 
benefits,  thus  leaving  a  part  of  the  burden  of  their  pensions  to  be 
borne  by  carriers  and  their  employees.  | 

4.  Except  in  certain  instances  of  joint  operation  involving!  merely 
incidental  use  of  a  small  number  of  joint  employees,  no  employee  of 
any  plaintiff  is  in  the  employ  of  other  carriers  or  any  of  them,  and 
the  business  conducted  by  each  plaintiff  is  separate  and  distinct  from 
that  conducted  by  all  other  carriers.  The  said  pension  system, 
18  if  made  effective,  will  compel  each  plaintiff  to  mingle  and  pool 
its  affairs  and  funds  with  those  of  all  other  carriers,  and  will 
compel  each  plaintiff  to  assume  burdens  in  respect  of  the  separate 
business  of  all  other  carriers.  j 

During  the  past  fifteen  years  not  less  than  176  carriers  operating 
not  less  than  3,731  miles  of  railroad  went  out  of  existence  ajid  their 
said  railroad  mileage  was  abandoned;  and  in  the  ordinary  course 
of  the  business  of  transportation  a  number  of  carriers  gci  out  of 
existence  each  year,  likewise  abandoning  their  mileage.  There  is  a 
wide  variance  among  all  the  carriers  as  to  financial  conditioij.  Some 
are  solvent  and  some  insolvent,  as  hereinafter  more  particularly 
shown.  Service  in  the  employ  of  carriers  which  ceased  to  exist 
before  the  enactment  date  will  be  included  in  computation  of  service 
periods  of  those  ex-employees  of  such  carriers  who  shall  tie  in  the 
service  of  any  other  carrier  after  the  enactment  date.  Persons  in  the 
employ  of  carriers  which  shall  cease  to  exist  at  any  time  after  en¬ 
actment  date,  or  which  on  account  of  insolvency  or  for  any  other 
reason  shall  cease  to  contribute  to  said  pension  system,  will  be  eligible, 
at  age  65  or  at  completion  of  30  years’  service,  for  pension  baSed  upon 
service  for  such  noncontributing  carriers  as  well  as  service  for  con¬ 
tributing  carriers,  to  be  paid  with  funds  taken  in  large  measure 
from  plaintiffs.  It  is  not  possible  to  ascertain  the  exact  aijnount  of 
the  burden  thus  arbitrarily  to  be  placed  upon  plaintiffs  but  ft  will  be 
substantial. 
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There  is  a  wide  variance  among  the  several  carriers  as  to  percent¬ 
age  of  employees  of  the  several  age  classifications,  as  to  the  past 
service  periods  and  as  to  wage  rates  obtaining  during  such 
periods  of  past  service  compared  with  present  wage  rates. 

19  There  is  also  a  wide  variance  in  the  established  rules  and 
practices  usually  in  effect  on  the  several  carriers,  both  as 

amon"  the  carriers  themselves  and  as  among  the  different  classes  of 
employment  service,  in  that  persons  separated  from  compensated 
service  would  be  and  remain  on  furlough  as  to  some  of  the  carriers 
but  not  as  to  others  under  the  same  circumstances  In  some  classes 
of  service  in  the  case  of  many  carriers  a  person  separated  from  com¬ 
pensated  service  under  certain  circumstances  would  remain  on  fur¬ 
lough  many  vears  or  even  indefinitely7,  and  in  the  case  of  others 
would  cease  to  be  on  furlough  in  three  months,  six  months,  or  one 
year,  while  as  to  certain  classes  of  employees  in  the  service  of  some 
carriers,  but  not  all,  separation  from  compensated  service  terminates 
all  employment  relation  and  leaves  the  person  so  separated  neither 
on  furlough  nor  subject  to  call  for  service  The  amount  which  will 
be  necessary  for  the  maintenance  and  operation  of  said  pension 
system,  and  the  amount  which  each  plaintiff  will  be  required  to  pay 
for  that  purpose,  will  not  depend  upon  the  facts  in  these  respects 
relating  to  itself  and  its  own  employees  and  its  own  rules  and  prac¬ 
tices,  but  upon  the  fortuitous  facts  in  these  respects  relating  to  all 
carriers  and  to  the  employees  and  the  various  rules  and  practices  of 
all  carriers. 

5.  Under  said  pension  system  persons  in  carrier  service  before  but 
not  after  the  enactment  date  of  both  Acts,  August  29,  1935,  are  in¬ 
eligible  for  annuities,  except  in  the  instances  undertaken  to  be 
covered  by  the  statutory  definition  of  “emplovment  relation”  here- 
inabove  referred  to :  but  new  service  after  August  29.  1935,  however 

short,  creates  eligibility  for  annuities  based  not  alone  on  serv- 

20  ice  subsequent  to  that  date  but  also  on  prior  service  with  any 
and  all  carriers  as  well.  There  are  approximately  one  million 

persons  with  such  prior  service  but  without  such  subsequent  service. 
There  are  at  least  eight  hundred  and  ninety  operating  carriers.  By 
reason  of  the  pooling  of  service  periods  proposed  to  be  accomplished 
by  said  pension  system,  each  of  these  persons,  by  procuring  employ¬ 
ment  with  any  carrier,  without  the  knowledge  or  consent  of  the  other 
carriers,  will  at  his  election  receive  for  all  of  his  past  carrier  service, 
not  otherwise  pensionable,  an  annuity  commencing  when  he  reaches 
age  sixty-five  or  when  he  completes  thirty  years’  service,  to  which  all 
the  carriers  must  contribute. 

6.  In  the  orderly  conduct  of  the  business  of  plaintiffs  it  is  neces¬ 
sary  from  time  to  time  to  release  from  their  service  employees  found 
to  be  detrimental  to  it.  The  number  of  employees  so  released  from 
service  by  plaintiffs  in  the  aggregate  is  not  less  than  five  thousand 
persons  each  year.  Said  pension  system  provides  for  the  payment 
of  annuities  to  persons  so  released  from  service,  payable  when  they 
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reach  sixty-five  years  of  age,  or  at  the  time  of  their  release  if  they 
then  have  thirty  years’  service  and  so  elect,  without  regard  to  their 
unsatisfactory  service  which  made  their  release  necessary. 

7.  Plaintiffs  have  in  their  employ  more  than  one  million  one  hun¬ 
dred  thousand  persons  and  during  times  of  normal  industrial  condi¬ 
tions  had,  and  will  have,  a  much  larger  number.  There  are  frequent 
changes  in  personnel.  Under  said  pension  system  annuities  ate  pro¬ 
vided  for  all  persons  who  at  or  subsequent  to  August  29,  193$,  were 

in  carrier  service  notwithstanding  they  leave  such  service  at 

21  any  age  and  with  any  service  period  and  for  any  caus^,  pay¬ 
able  when  such  persons  respectively  reach  sixty-five  years  of 

age  and  thereafter,  regardless  of  how  long  such  persons  at  that  time 
shall  have  been  entirely  out  of  carrier  service.  j 

8.  The  relationship  between  each  plaintiff  and  each  persoij  in  its 
employ  consists  of  a  contract  of  employment,  by  which  the  woifk  to  be 
done  and  the  compensation  to  be  paid  therefor  were  agreed  upjon  and 
fixed  and  by  which  the  employer  is  required  to  pay  such  compensa¬ 
tion  and  no  more.  Each  plaintiff  has  paid  in  full  when  dhe,  and 
intends  to  continue  so  to  pay,  all  compensation  so  agreed  uponl  Said 
pension  system  in  effect  requires  each  plaintiff  to  pay  additional  sums, 
not  contracted  for.  to  each  employee  when  he  reaches  age  si|xty-five 
or  completes  thirty  years’  service,  if  he  so  demands  and  lea|ves  the 
service,  and  to  make  like  payments  to  him  monthly  throughout  the 
remainder  of  his  life.  Furthermore,  in  spite  of  the  absence  of  any 
contract  relation,  past,  present,  or  future,  with  such  survivor,  said 
system  in  effect  requires  a  payment  after  death  of  such  employee  to 
the  surviving  widow  or  widower  or  dependent  next  of  kin,  or  at  the 
option  of  each  such  employee  requires  payment  of  a  survivorship 
annuity  to  the  pensioned  employee  for  life  and  the  surviving  widow 
or  wddower  for  life. 

9.  Said  pension  system  imposes  on  all  employees  of  the  carriers  a 
so-called  income  tax  of  Sy2  ]>er  cent  of  their  compensation  foij*  carrier 
service  up  to  $300  per  month,  without  exemption  of  any  part  thereof, 
for  bestowal  on  such  of  them  as  shall  survive  to  age  65  or  shall  com¬ 
plete  not  less  than  30  years  of  carrier  service  and  sujrvive  at 

22  least  to  age  51  years,  and  on  their  surviving  widows,  widowers, 
or  dependent  next  of  kin.  The  carrier  employees  are;  thereby 

segregated  as  a  separate  class  of  the  nation’s  population ;  aijd  all  in 
the  group  are  required  to  contribute  to  benefactions  in  whi<ph  many 
in  the  group  will  never  participate.  The  said  Tax  Act  is  Arbitrary 
and  unreasonable  and  deprives  employees  of  the  plaintiffs,  £nd  will 
continue  in  the  future  to  deprive  their  employees,  of  their  liberty  and 
property  without  due  process  of  law  in  violation  of  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States.  Plaintiffs  irivoke  the 
invalidity  of  the  Tax  Act  upon  this  ground  both  because  the  so-called 
income  tax  is  a  necessary  and  integral  element  of  said  pension  system, 
which  if  invalid  destroys  said  system,  and  because  the  burden  it  im¬ 
poses  upon  employees  is  a  direct  injury  to  plaintiffs,  in  th$t  it  pre- 

1047S1 — 37 - 2 
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vents  each  of  them  from  employing  any  person  except  on  condition 
that  such  person  subject  himself  to  the  unconstitutional  burden  im¬ 
posed  upon  carrier  employees  by  said  pension  system,  thereby  limit¬ 
ing  the  persons  available  for  employment  by  plaintiffs  and  depriving 
plaintiffs  of  their  liberty  of  contract,  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

10.  Said  pension  system  arbitrarily  and  unlawfully  selects  a  group 
of  persons  to  be  favored  as  a  special  class  with  payment  of  money, 
without  regard  for  the  needs  of  the  individuals  composing  such  group 
or  for  their  ability  to  support  themselves,  in  preference  to,  or  to  the 
exclusion  of,  all  other  persons.  And  it  arbitrarily  selects  plaintiffs 
and  other  carriers  as  a  special  class,  to  the  exclusion  of  all  other  per¬ 
sons  except  members  of  said  favored  group,  to  be  subjected  to  the 

burden  of  furnishing  the  money  to  be  paid  to  the  favored 

23  group.  Under  said  pension  system  payment  of  annuities  for 
such  individuals  is  dependent  solely  upon  their  having  reached 

sixty-five  years  of  age  or  having  performed  thirty  years'  carrier  serv¬ 
ice,  and  in  each  such  contingency  depends  upon  the  election  of  such 
individual.  Employees  of  carriers  have  no  peculiarity  of  age,  physi¬ 
cal  or  mental  condition,  or  other  characteristic  distinguishing  them 
from  members  of  society  generally.  The  express  intention  and  effect 
of  said  pension  system  is  that  employees  physically  fitted  to  continue 
at  work  and  having  work  available  shall  have  the  right,  at  their 
option,  to  retire  and  receive  annuities  and  either  seek  other  employ¬ 
ment  or  cease  work  altogether,  though  able  to  support  themselves. 

11.  Said  pension  system  arbitrarily  and  unreasonably  ignores  the 
ability  or  lack  of  ability  of  plaintiffs  and  of  other  carriers  to  meet 
the  demands  which  it  makes  upon  them. 

There  are  at  the  present  time  in  the  United  States  eighty-nine 
carriers  operating  70,798  miles  of  railroad  in  the  hands  of  receivers 
or  trustees  in  bankruptcy,  a  larger  mileage  in  this  condition  than  at 
any  previous  time  in  history. 

One  hundred  and  thirty-five  of  the  plaintiffs  are  Class  I  railroads, 
defined  as  railroads  having  annual  operating  revenues  above  $1,000,- 
000,  and  measured  by  total  number  of  employees  and  by  total  payroll 
the  said  plaintiffs  comprise  99.5  per  cent  of  all  Class  I  railroads. 

Class  I  railroads  employ  94.5  per  cent  of  all  persons  employed  by 
all  railroads  in  the  United  States.  They  pay  94.9  per  cent  of  all 
compensation  paid  to  employees  by  all  such  railroads  and  they 
receive  96.8  per  cent  of  all  operating  revenues  of  all  such 
railroads. 

24  Fifty-five  Class  I  railroads  of  the  United  States  failed  to 
earn  operating  expenses  and  taxes  during  the  calendar  year 

1932;  thirty-four  so  failed  during  the  calendar  year  1933;  twenty- 
eight  so  failed  during  the  calendar  year  1934;  and  thirty-seven  so 
failed  during  the  first  six  months  of  1935. 

The  value  of  the  properties  of  Class  I  railroads  devoted  to  trans¬ 
portation  as  found  by  the  Interstate  Commerce  Commission,  brought 
down  to  the  end  of  1933,  was  $21,240,000,000,  and  the  net  railway 
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operating  income  of  said  Class  I  railroads  for  that  year  was  approxi¬ 
mately  2.23  per  cent  of  said  value.  Such  value  so  determined  for  the 
year  1934  was  approximately  $21,000,000,000.  and  the  net  railway 
operating  income  for  that  year  was  approximately  2.20  per  cent  of 
said  value.  Even  these  low  earnings  w’ere  possible  only  through 
drastic  retrenchment  in  expenditures  and  the  exercise  of  the  utmost 
economy  consistent  with  safety. 

More  than  twenty  per  cent  of  all  commercial  freight  traffic  and 
more  than  thirty-five  per  cent  of  all  commercial  passenger  traffic 
in  the  United  States  is  now  conducted  by  motor  carriers  o(r  water 
carriers  or  other  competing  transportation  agencies  not  subjected  to 
the  pension  system  herein  complained  of,  and  practically  all!  freight 
and  passenger  traffic  is  the  subject  of  active  competition  among  the 
various  forms  of  transportation.  Because  of  these  competitive  con¬ 
ditions  it  is  impossible  for  plaintiffs  to  obtain  through  increased 
rates  or  increased  volume  of  traffic  sufficient  additional  revenue  to 
meet  the  exactions  imposed  by  the  Tax  Act  for  the  support  and  main¬ 
tenance  of  the  pension  system  prescribed  by  the  Retirement  lAct. 

The  said  Acts  and  the  said  pension  system  by  reason  of  each 

25  of  the  matters  in  this  Article  IV  set  forth,  separately  and  to¬ 
gether,  are  so  arbitrary,  unreasonable,  and  capricious  as  to 

deprive  plaintiffs  of  their  property  and  liberty  of  contract!  without 
due  process  of  law,  and  to  take  their  property  without  just  compen¬ 
sation,  in  violation  of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States.  ! 

V 

! 

For  all  the  reasons  hereinbefore  alleged  the  exaction  sought  to  be 
imposed  on  plaintiffs  by  the  Tax  Act  is  not  taxation  but  is  Spoliation 
and  confiscation  of  their  property,  without  due  process  of  law,  in 
violation  of  the  Fifth  Amendment  to  the  Constitution  of  tfye  United 
States.  ! 

If  the  said  exaction  is  taxation  of  any  character,  it  is  an  unconsti¬ 
tutional  laying  of  direct  taxes  without  apportionment  in  proportion 
to  census,  in  violation  of  Sections  2  and  9  of  Article  I  of  the  Consti- 
tution  of  the  United  States. 

If,  however,  said  exaction  is  a  tax  and  is  not  a  direct  tkx  but  an 
excise  tax,  it  is  arbitrary,  unreasonable,  and  capricious,  an^l  violates 
the  due  process  clause  of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States.  It  is  based  on  the  wholly  arbitrary  ^nd  whim¬ 
sical  test  of  the  respective  payrolls  of  carriers,  a  basis  which  has 
no  reasonable  relation  to  the  volume  of  their  business,  the  value  of  or 
profits  from  it,  the  amount  of  the  property  or  capital  devoted  to  it, 
or  to  any  other  reasonable  criterion  of  its  scope  or  value.  The  mem¬ 
bers  of  the  taxed  class  are  not  similarly  situated  or  in  similar  cir¬ 
cumstances  in  relation  to  the  measure  of  the  tax,  and  gross  inequali¬ 
ties  will  result.  The  class  so  selected  includes  arbitrarily  only 

26  a  portion  of  the  employers  of  the  United  States.  There  is  no 
feature  common  to  the  carriers  constituting  a  reasonable  basis 

for  their  selection  as  a  class  to  be  subjected  to  the  said  tax. 
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As  grounds  for  the  interposition  of  a  court  of  equity  and  for  the 
relief  herein  sought,  plaintiffs  aver: 

Defendant  Guy  T.  Helvering,  as  Commissioner  of  Internal  Rev¬ 
enue,  is  preparing  and  will  prescribe  regulations  governing  the  man¬ 
ner  and  conditions  of  payment  and  collection  of  the  pretended  taxes. 
They  are  payable  quarterly,  and  such  regulations,  when  issued,  can¬ 
not  as  a  practical  matter  fix  a  date  earlier  than  July  1,  1936,  for  pay¬ 
ment  and  collection  of  the  first  quarter’s  tax. 

Said  defendant  threatens  to,  and  will,  enforce  collections  of  the 
tax  as  unlawfully  directed  by  the  Tax  Act.  If  plaintiffs  should  fail 
and  refuse  to  pay  the  tax  imposed  on  them,  or  to  deduct  and  pay 
over  the  tax  levied  upon  employees,  plaintiffs  and  their  officers  and 
each  of  them  will  be  subject  to  heavy  fines  and  penalties,  viz:  for 
willful  failure  to  pay  the  tax,  to  keep  records  or  supply  informa¬ 
tion,  the  carrier  is  declared  to  be  guilty  of  a  misdemeanor  and  sub¬ 
ject  to  a  fine  of  not  more  than  $10,000  (Sec.  8c  and  Revenue  Act  of 
1926,  Secs.  600,  800,  and  1114a) ;  for  willful  failure  to  deduct  and 
pay  over  the  income  tax;  imposed  on  employees,  the  carrier  is  declared 
to  be  guilty  of  a  felony  and  subject  to  a  maximum  fine  of  $10,000 
(Sec.  3a,  Sec.  8c,  and  Revenue  Act  of  1926,  Secs.  600,  800,  and  1114b) ; 
for  willful  failure  to  collect  the  tax  or  willful  attempt  in  any  man¬ 
ner  to  defeat  the  tax  or  payment  thereof,  the  carrier,  in  addition  to 
other  penalties,  is  declared  to  be  subject  to  a  penalty  of  100 
27  per  cent  of  the  tax  not  collected  (Sec.  3a,  Sec.  8c,  and  Revenue 
Act  of  1926,  Secs.  600,  800,  and  1114d) ;  for  willful  failure  or 
refusal  to  make  any  report  in  accordance  with  the  Tax  Act  required 
by  the  Commissioner  of  Internal  Revenue  the  carrier  is  declared  to 
be  subject  to  a  fine  of  not  less  than  $100  nor  more  than  $10,000  (Sec. 
10).  Interest  at  the  rate  of  one-half  of  one  per  cent  per  month  until 
paid  will  be  exacted  (Sec.  8a).  Plaintiffs  and  their  officers  will  also 
be  liable  to  indictment,  fine,  and  imprisonment  under  federal  con¬ 
spiracy  statutes. 

Plaintiffs  and  their  officers  can  avoid  these  penalties  only  by  pay¬ 
ing  the  tax  and  suffering  the  resulting  irreparable  damage  hereafter 
shown  unless  this  court  of  equity  takes  jurisdiction  and  grants  injunc¬ 
tion  against  collection  of  the  pretended  tax. 

If  plaintiffs  are  forced  to  make  the  first  quarterly  payment  of 
approximately  $14,500,000  on  July  1,  1936,  or  any  other  date  which 
reasonably  will  be  fixed  by  such  regulations,  the  only  remedy  avail¬ 
able  to  plaintiffs  or  any  of  them  will  be,  immediately  after  payment, 
to  file  with  the  Commissioner  of  Internal  Revenue  a  formal  claim  for 
refund.  Plaintiffs  can  file  no  suit  on  such  claims  until  the  Commis¬ 
sioner  acts  thereon,  unless  the  Commissioner  fails  to  act  within  six 
months.  (R.  S.  3226  as  amended  by  section  1103,  Rev.  Act,  1932.) 
Plaintiffs  would  have  no  clear  right  to  file  suit  for  refund  of  the  first 
quarterly  payment  prior  to  January  1, 1937.  By  reason  of  the  slow¬ 
ness  of  such  legal  remedy  it  is  not  full,  adequate,  or  complete. 
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The  early  determination  of  the  validity  or  invalidity  of  the  said 
acts  and  of  the  pension  system  will  be  for  the  benefit  of  all|  parties 
in  interest,  including  not  only  plaintiffs  but  also  their  empk^ees  and 
the  Government.  It  will  disclose  to  defendants  whether  they 

28  are  proceeding  under  authority  of  law,  as  well  as  protect 

plaintiffs  from  irreparable  damage.  It  will  prevent  l^rge  dis¬ 
bursements  of  funds  derived  from  the  Tax  Act,  which  will  bfe  repay¬ 
able  to  the  taxpayers  but  not  recoverable  by  the  Government.  It  will 
prevent  dislocation  of  large  numbers  of  employees  of  the  carriers  who, 
in  reliance  upon  the  Retirement  Act,  will  surrender  their  employment 
and  leave  the  service  of  carriers,  and  whose  places  will  be  filled  by 
others.  i 

Nearly  all  of  plaintiffs  have,  in  effect,  individual  voluntary  pension 
plans.  These  cover  approximately  90  per  cent  of  the  railnoad  em¬ 
ployees  of  the  United  States,  and  the  uncertainty  of  whether  the 
pension  system  herein  attacked  is  valid  has  tended  and,  tmtil  the 
question  is  decided,  will  tend  to  disturb  these  voluntary  plan$.  Rem¬ 
edy  at  law  will  be  inadequate  because  of  the  long  delay  whkh  it  will 
involve. 

The  Tax  Act  has  now  fastened  upon  each  of  plaintiffs  a  ve^y  heavy 
monetary  liability,  and  upon  all  of  the  plaintiffs  a  total  ilnonetary 
liability,  payable  for  the  statutory  year  March  1,  1936,  to  February 
28,  1937,  of  not  less  than  $58,000,000. 

Plaintiffs  rates  for  service  to  the  public  are  fixed  by  federal  and 
state  commissions.  One  item  of  expense  in  determining  all  adjust¬ 
ments,  either  lowering  or  rising  rates,  will  be  this  added  heavy 
monetary  burden,  and  the  uncertainty  as  to  the  legality  of  such 
burden  will  work  great  harm  to  plaintiffs  and  the  public.  The  inter¬ 
ests  of  all  concerned  demand  a  speedy  determination  of  the  validity 
of  the  Acts,  and  the  fact  that  the  remedy  at  law  will  delay  determi¬ 
nation  for  a  much  longer  time  makes  that  remedy  inadequate  and 
gives  equity  jurisdiction. 

29  Plaintiffs  individually  and  collectively  have  a  putjlic  trans¬ 
portation  duty,  for  the  proper  performance  of  which  they 

continually  need  new  equipment,  new  rails,  and  improveijnenets  in 
their  ways  and  structures.  Their  ability  to  secure  such  neecjed  equip¬ 
ment  and  rails  and  to  make  necessary  improvements  is  largely  de¬ 
pendent  upon  income  available  for  such  purposes  or  upoq  securing 
credit,  and  the  latter  in  turn  depends  upon  probable  net  earnings  in 
1936.  Until  the  Tax  Act  is  declared  unconstitutional,  this  added 
monetary  burden  must  be  treated  as  a  liability  and  taken  into  account 
in  all  forecasts  of  earnings,  and  the  ability  of  plaintiffs  to  borrow 
money,  to  make  the  improvements,  and  to  serve  the  public,  will  be 
seriously  impaired,  and  irreparable  injury  will  result  unless  relief  be 
had  in  a  court  of  equity. 

Many  of  the  plaintiffs  have  obligations,  consisting  of  those  out¬ 
standing  in  the  hands  of  the  public  and  loans  from  the  Reconstruc¬ 
tion  Finance  Corporation,  maturing  prior  to  December  31,  1936, 
which  they  are  unable  to  liquidate  otherwise  than  through  loans  or 
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extensions  from  the  Reconstruction  Finance  Corporation.  Under 
controlling  statutes,  such  loans  or  extensions  mav  be  made  by  the 
Reconstruction  Finance  Corporation  only  upon  approval  by  the  Inter¬ 
state  Commerce  Commission,  conditioned  upon  certificate  of  said 
Commission  that  the  borrowing  railroad,  on  the  basis  of  present  and 
prospective  earnings,  may  reasonably  be  expected  to  meet  its  fixed 
charges  and  is  not  in  need  of  financial  reorganization.  Other 
plaintiffs  have  obligations  maturing  prior  to  December  31,  1936, 
without  available  funds  for  payment,  which  require  refunding  by 
the  issuance  and  sale  of  new  securities;  and  in  all  such  cases, 
the  price  at  which  such  refunding  security  may  be  sold 

30  and  the  interest  rate  that  it  shall  bear  throughout  all  of 
the  vears  of  its  term,  must  be  fixed  at  the  time  of  issue,  which 

v  / 

will  be  prior  to  December  31,  1936.  Until  the  Tax  Act  is  adjudged 
unconstitutional,  it  will  be  necessary  for  such  plaintiffs  to  include 
in  their  financial  estimates  of  prospective  operations  the  large  item 
of  expense  imposed  by  said  pension  system,  thereby  adversely  affect¬ 
ing,  or  altogether  precluding,  the  possibility  of  obtaining  such  loans 
or  extensions  of  loans  and  resulting,  in  some  instances,  in  bankruptcy 
that  would  otherwise  be  avoided.  All  of  plaintiffs  have  maturing 
bonds,  long  and  short  term  borrowings,  equipment  financing,  or  other 
financial  problems,  which  are  materiallv  and  severelv  affected  ad- 
versely  by  this  tax  cloud,  for  which  injury  there  is  no  adequate  or 
compensatory  measure  in  damages  and  no  remedy  at  law;  all  to  the 
irreparable  injury  of  such  plaintiffs  and  of  the  credit  standing  of 
the  whole  railroad  industry. 

Among  the  plaintiffs  there  are  trustees  of  the  properties  of  21 
railroad  companies  which  are  now  in  process  of  reorganization  pur¬ 
suant  to  Section  77  of  the  Bankruptcy  Act.  It  is  in  the  interest  of 
said  railroad  companies  and  of  all  other  plaintiffs  herein,  practically 
all  of  which  have  trackage,  terminal,  or  other  joint  facility  agreements 
with  one  or  more  of  said  railroad  companies  now  in  trusteeship,  that 
the  reorganization  of  said  railroad  companies  be  consummated  with¬ 
out  unnecessary  delay.  Section  77  of  the  Bankruptcy  Act  provides 
for  filing  by  each  debtor  railroad  company  of  a  reorganization  plan 
within  six  months  of  the  entry  of  order  approving  the  original  peti¬ 
tion,  except  where  the  said  order  had  been  entered  prior  to  the 
enactment,  on  August  27, 1935,  of  the  amendment  of  Section  77, 

31  in  which  cases  it  is  provided  that  the  reorganization  plan  be 
filed  prior  to  February  27, 1936,  subject  only  to  a  limited  power 

of  the  Court  to  extend.  The  terms  and  conditions  of  such  plans  of 
reorganization  are  necessarily  and  vitally  affected  by  the  prospective 
net  earnings  of  the  debtor  companies.  The  consummation  of  any 
such  reorganizations  prior  to  determination  of  the  constitutionality 
of  the  said  pension  system  w’ould  do  grave,  permanent  and  irrepara¬ 
ble  injury  to  such  debtor  companies  and  to  large  numbers  of  their 
stockholders,  security  holders,  and  other  creditors  and  contractees, 
including  all,  or  practically  all,  of  the  plaintiffs.  Postponement  of 
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such  reorganizations  to  avoid  such  injury  will  prolong  the  judicial 
administration  of  said  debtor  companies  and  unnecessarily  faurden 
the  courts  and  violate  the  policy  of  the  Bankruptcy  Act;  all  to  the 
irreparable  injury  of  the  plaintiffs. 

The  remedy  at  law  afforded  by  quarterly  payment  of  taxes,  claims 
for  refund  and  suits,  by  each  of  the  141  plaintiffs  and  all  other  carriers, 
will  result  in  a  multiplicity  of  suits  by  plaintiffs  and  other  Carriers 
and  a  multiplicity  of  suits  to  be  defended  by  the  Government}  of  the 
United  States. 

Plaintiffs  have  an  interest  peculiar  to  them,  distinct  from  (that  of 
other  taxpayers  or  citizens  generally  or  the  public  at  large,  in  funds 
which  will  be  derived  from  the  said  excise  tax,  because  plaintiffs  pay, 
in  the  aggregate,  more  than  90  per  cent  of  all  employee  compensation 
paid  by  all  carriers,  and  if  the  Tax  Act  be  enforced  they  wijl  be  re¬ 
quired  to  pay  more  than  90  per  cent  of  all  so-called  excise  taxes 
levied  thereby.  Plaintiffs  are  entitled  to  all  the  relief  herein!  sought 
and  hereinafter  prayed,  in  order  that  the  rights  of  the  parties 
32  shall  be  fully  determined  and  complete  remedy  be  accorded  in 
equity,  without  necessity  for  further  litigation  or  recourse  to 
other  and  multitudinous  suits  at  law. 


The  Tax  Act  requires  plaintiffs  to  deduct  from  employees’  com¬ 
pensation  the  income  tax  of  3 y2  per  cent  levied  on  employees,  and 
makes  plaintiffs  liable  for  payment  thereof  to  the  United  States. 
Plaintiffs  and  each  of  them  will  be  subjected  to  the  harassment  and 
expense  of  claims  and  demands,  and  to  a  multiplicity  of  suits|by  their 
employees,  to  recover  the  amounts  so  illegally  deducted,  which 
amounts  will  have  been  paid  by  plaintiffs  to  the  collecting  agency 
of  the  United  States  unless  the  relief  herein  sought  be  granted. 

Many  of  plaintiffs’  employees  are  casual  laborers  paid  daijy,  many 
of  them  are  paid  weekly,  many  semi-monthly,  and  many  monthly. 
The  Tax  Act  requires  each  carrier  to  collect  the  income  tax  levied  on 
each  employee  by  “deducting  the  amount  of  the  tax  from  the  com¬ 
pensation  of  the  employee  as  and  when  paid.”  This  will  conjipel  each 
plaintiff  to  set  up  an  account  on  its  books  with  each  of  its  employees 
and  make  the  deductions  and  entries  representing  the  tax  daily, 
weekly,  semi-monthly,  or  monthly  according  to  the  period  “as  and 
when”  the  employee  is  paid.  Additional  entries  on  each  individual 
account  will  be  necessary  when  payment  is  made  to  the  Collecting 
agency  of  the  United  States. 

Defendant  Retirement  Board  is  required  by  the  Retirement  Act  to 
certify  to  the  Secretary  of  the  Treasury  the  name  and  address  of  each 
person  entitled  to  receive  a  payment  under  the  Act,  the  amount  of 
such  payment  and  the  time  at  which  it  should  be  made.  In  order 
to  perform  this  duty  it  will  be  necessary  that  the  Board  gather  and 
keep  records  of  the  employees  of  the  carriers,  and  the  carriers 
33  are  the  only  source  from  which  such  data  can  be  obtained.  The 
Board  is  empowered  to  require  and  will  require  all  Carriers  to 
furnish  such  information  and  records  as  shall  be  necessary  for  the 
administration  of  the  Act,  and  plaintiffs  will  be  forced  to  furnish 
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such  information  under  the  duress  of  a  maximum  fine  of  $10,000  or  im¬ 
prisonment  of  their  officers  or  agents  not  exceeding  one  year  for 
willful  failure  or  refusal  to  furnish  such  information. 

The  annuities  payable  under  the  Retirement  Act  are  based  upon 
the  service  period  of  the  employee.  The  total  years  of  service,  not 
exceeding  30  years,  are  to  be  multiplied  by  given  percentages  of  the 
“monthly  compensation.”  Where  service  before  the  effective  date  of 
the  Act,  March  1, 1936,  enters  into  the  computation  the  Act  prescribes 
“the  monthly  compensation  shall  be  the  average  of  the  monthly  com¬ 
pensation  for  all  payroll  periods  for  which  the  employee  shall  have 
received  compensation  from  any  carrier  out  of  eight  consecutive  cal¬ 
endar  years  of  such  services  ended  December  31,  1931.”  Plaintiffs 
will  be  put  to  great  expense  to  obtain,  keep,  and  supply  the  data 
necessary  to  arrive  at  the  amount  of  annuity  to  which  each  such 
employee  may  be  entitled. 

The  Board  intends  at  an  early  date  to  issue  an  order  directing  each 
carrier  to  furnish  the  necessary  data  as  to  its  employees  to  enable  the 
Board  to  comply  with  the  Retirement  Act  and  to  make  the  certificate 
to  the  Secretarv  of  the  Treasurv  of  the  United  States  of  the  name, 
address,  and  amount  6f  pension  to  which  each  employee  is  entitled. 

By  reason  of  the  facts  alleged  in  the  next  preceding  four  para¬ 
graphs  very  heavy  burdens  and  large  accounting  costs  will  be  imposed 
upon  plaintiffs  which  will  be  wholly  uncompensated  by  any 
34  remedy  at  law,  but  will  be  largely  avoided  by  the  remedy  in 
equity  herein  sought. 

Wherefore  plaintiffs  and  each  of  them  pray : 

1.  That  the  said  Acts  and  each  of  them  and  the  said  pension  sys¬ 
tem  which  they  undertake  to  create  be  ed judged  unconstitutional  and 
void. 

2.  That  defendant  Railroad  Retirement  Board  and  defendants 
Murray  W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy,  individually 
and  as  members  of  said  Railroad  Retirement  Board,  and  their  suc¬ 
cessors  in  office,  and  all  those  acting  or  claiming  to  act  under  their 
authority  or  by  their  direction,  be  perpetually  enjoined  from  taking 
any  step  to  enforce  the  Retirement  Act  and  from  taking  any  order,  or 
from  instituting  or  taking  any  step  toward  the  institution  of  any 
actions,  proceedings,  or  prosecutions,  designed  to  compel  plaintiffs 
or  their  officers  or  any  of  them  to  assemble,  compile,  or  furnish  any  of 
the  information  and  records  required,  or  which  may  be  required,  to  be 
furnished  under  said  Retirement  Act ;  and  from  making  or  certifying 
to  the  Secretary  of  the  Treasury  or  to  any  other  officer  of  the  Treas¬ 
ury  Department  any  award  or  payment  or  any  information  relating 
thereto  designed  to  authorize,  effectuate,  or  result  in  any  disburse¬ 
ment  in  payment  of  any  annuity  or  other  benefit  prescribed  by  said 
Retirement  Act. 

3.  That  defendant  Guy  T.  Helvering,  individually  and  as  Commis¬ 
sioner  of  Internal  Revenue,  and  his  any  successor  in  office,  and  all 
those  acting  or  claiming  to  act  under  his  authority  or  by  his  direc- 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  |  21 

I 

*  I 

tion,  be  restrained  and  enjoined  from  making  any  order  and  from 
instituting  or  taking  any  steps  toward  the  institution  of  any  actions, 
proceedings,  or  prosecutions  designed  to  compel  plaintiffs  or 

35  their  officers  or  any  of  them  to  pay  any  amount  pursuant  to  the 
Tax  Act,  and  from  demanding,  collecting,  or  attempting  to  col¬ 
lect  any  such  amount  from  plaintiffs  or  any  of  them. 

To  the  end,  therefore,  that  defendants  may,  if  they  can,  shcjw  why 
plaintiffs  should  not  have  the  relief  herein  prayed  for,  plaintiffs 
further  pray  that  the  court  issue  its  writ  of  subpoena  directed  to  the 
defendants  and  each  of  them,  requiring  them  to  appear  and  answer 
this  Bill,  but  not  under  oath,  their  answers  under  oath  being  ex¬ 
pressly  waived,  and  to  abide  by  and  perform  such  orders  and  decrees 
in  the  premises  as  to  the  court  shall  seem  proper  and  required  by 
the  principles  of  equity  and  good  conscience;  and  plaintiffs  pijay  that 
they  shall  have  such  other,  further,  and  general  relief  as  may  be 
equitable. 

Sydney  R.  Prince, 

Sidney  S.  Alderman,  ! 

loth  and  K  Streets ,  N.  W.,  Washington,  D.  Cl, 

Jacob  Aronson,  j 

Robert  V.  Fletcher,  | 

Edward  S.  Jouett, 

Emmett  E.  McInnis,  1 

Dennis  F.  Lyons, 

Attorneys  for  Plaintiffs. 

36  District  of  Columbia,  ss : 

J.  M.  Symes,  being  first  duly  sworn,  on  his  oath  sajyrs: 

That  he  is  Vice  President  of  the  Association  of  American  Rail¬ 
roads,  of  which  Association  all  the  plaintiffs  are  members,  ajnd  he  is 
the  agent  of,  and  has  been  duly  authorized  to  make  this  verification 
on  behalf  of,  each  of  the  plaintiffs  in  the  above  entitled  suit  that  he 
has  read  the  foregoing  bill  of  complaint  and  is  familiar  with  the 
facts  therein  stated  and  that  the  same  are  true. 

(signed)  J.  M.  Symes. 

Subscribed  and  sworn  to  before  me  this  6th  day  of  January  1936. 

[seal]  P.  K.  Howard, 

Notary  Public. 

My  commission  expires  May  16,  1940. 
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37  APPENDIX 

Railroad  Retirement  Act 

[Public — No.  399 — 74th  Congress] 

[H.  R.  8651] 

AN  ACT  To  establish  a  retirement  system  for  employees  of  carriers  subject  to 
the  Interstate  Commerce  Act,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled , 

Definitions 

Section  1.  For  the  purposes  of  this  Act — 

(a)  The  term  “carrier”  means  any  express  company,  sleeping-car 
company,  or  carrier  by  railroad,  subject  to  the  Interstate  Commerce 
Act,  and  any  company  which  may  be  directly  or  indirectly  owned 
or  controlled  thereby  or  under  common  control  therewith,  and  which 
operates  any  equipment  or  facilities  or  performs  any  service  (other 
than  trucking  service)  in  connection  with  the  transportation  of  pas¬ 
sengers  or  property  by  railroad,  or  the  receipt,  delivery,  elevation, 
transfer  in  transit,  refrigeration  or  icing,  storage,  or  handling  of 
property  transported  by  railroad,  and  any  receiver,  trustee,  or  other 
individual  or  body,  judicial  or  otherwise,  when  in  the  possession  of 
and  operating  the  business  of  any  such  “carrier” :  Provided,  however, 
That  the  term  “carrier”  shall  not  include  any  street,  interurban,  or 
suburban  electric  railway,  unless  such  railway  is  operating  as  a  part 
of  a  general  steam-railroad  system  of  transportation,  but  shall  not 
exclude  any  part  of  the  general  steam-railroad  system  of  transpor¬ 
tation  now  or  hereafter  operated  by  any  other  motive  power.  The 

Interstate  Commerce  Commission  is  herebv  authorized  and 

38  directed,  upon  request  of  the  Board  or  upon  complaint  of  any 
party  interested,  to  determine  after  hearing  whether  any  line 

operated  by  electric  power  falls  within  the  terms  of  this  proviso. 

(b)  The  term  “employee”  means  any  person  (1)  who  shall  be  at 
the  enactment  hereof  or  shall  have  been  at  any  time  after  the  enact¬ 
ment  hereof  in  the  service  of  a  carrier,  or  who  shall  be  at  the  enact¬ 
ment  hereof  or  shall  have  been  at  anv  time  after  the  enactment  hereof 

V 

in  the  employment  relation  to  a  carrier,  and  (2)  each  officer  or  other 
official  representative  of  an  “employee  organization”,  herein  called 
“representative”  who  before  or  after  the  enactment  hereof  has  per¬ 
formed  service  for  a  carrier,  who  at  the  enactment  hereof  or  at  any 
time  after  the  enactment  is  or  shall  be  duly  designated  and  authorized 
to  represent  employees  in  accordance  with  the  Railway  Labor  Act, 
and  who,  during,  or  immediately  following  employment  by  a  carrier, 
is,  shall  be,  or  shall  have  been  engaged  in  such  representative  service 
in  behalf  of  such  employees. 
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(c)  A  person  shall  be  deemed  to  be  in  the  service  of  a  carrier 
whenever  he  may  be  subject  to  its  continuing  authority  to  supervise 
and  direct  the  manner  of  rendition  of  his  service,  for  which  service  he 
receives  compensation. 

(d)  A  person  is  in  the  employment  relation  to  a  carrier  when  fur¬ 
loughed  or  on  leave  of  absence,  and  subject  to  call  for  service  and 
ready  and  willing  to  serve,  all  in  accordance  with  the  established 
rules  and  practices  usually  in  effect  on  railroads. 

(e)  The  term  ‘‘service  period”  means  the  total  service  of  a  person 
for  one  or  more  carriers  whether  or  not  continuously  performed  either 
before  or  after  the  effective  date,  and  includes  as  one  montli  every 
calendar  month  during  which  such  person  has  rendered  service  to  a 
carrier  for  compensation  and  includes  as  one  year  every  twelve  such 
months.  An  ultimate  fraction  of  six  months  or  more  shall  t>e  com¬ 
puted  as  one  year. 

(f)  The  term  “annuity”  means  a  fixed  sum  payable;  at  the 
39  beginning  of  each  month  during  retirement,  ceasing  at|  death, 
except  as  otherwise  provided  in  section  5  hereof  or  at  Resump¬ 
tion  of  service  for  which  an  employee  receives  compensation.  ! 

(g)  The  term  “compensation”  means  any  form  of  money  remuner¬ 
ation  for  service,  received  by  an  employee  from  a  carrier,  including 
salaries  and  commissions,  but  shall  not  include  free  transportation 
nor  any  payment  received  on  account  of  sickness,  disability,  pensions, 
or  other  form  of  relief. 

(h)  The  term  “retirement”  means  the  status  of  cessation  of  com¬ 
pensated  service  with  the  right  to  receive  an  annuity.  I 

(i)  The  term  “age”  means  age  at  the  latest  attained  birthdiy. 

(j)  The  term  “Board”  means  the  Railroad  Retirement  BoaRd. 

(k)  The  term  “effective  date”  means  the  1st  day  of  March  )L936. 

(l)  The  term  “enactment”  means  the  date  on  which  this  Act  shall 

become  a  law.  j 

Retirement 

I 

Sec.  2.  Upon  the  attainment  of  sixty-five  years  of  age  and  con¬ 
tinuance  in  service  by  the  employee  (but  not  before  the  effective  date 
of  this  Act),  the  annuity  of  such  employee  shall  be  reduced  one- 
fifteenth  for  every  year  of  such  continued  service  beyond  thp  age  of 
sixty-five  years;  except  that  such  reduction  shall  not  apply  during 
any  period,  beginning  at  the  age  of  sixty-five  and  not  extending 
beyond  the  age  of  seventy,  while  the  employee  is  continued  in  em¬ 
ployment  under  an  agreement  in  writing  between  the  carrier  and 
employee  filed  with  the  Board,  which  agreement  may  prcjvide  for 
extension  of  employment  for  one  year  and  thereafter  in  lik4  manner 
for  successive  periods  of  one  year  each.  Such  reduction  of  annuity 
shall  not  apply  to  an  employee  who  occupies  an  official  position  in  the 
service  of  a  carrier  or  to  employees’  representatives. 


i 
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40  Annuities 

Sec.  3.  The  following-described  employees,  after  retirement 
whether  or  not  then  in  the  service  of  a  carrier,  shall  be  paid  annuities : 

(a)  A  person  (without  regard  to  the  period  of  service  and  whether 
rendered  before  or  after  the  enactment  hereof),  who  either  at  the 
enactment  hereof  or  thereafter  shall  be  sixty-five  years  of  age  or 
over. 

(b)  A  person  who  either  at  the  enactment  hereof  or  who  there¬ 
after  shall  be  fifty  years  of  age  or  over  and  who  shall  have  completed 
a  service  period  of  thirty  years.  An  annuity  paid  under  this  sub¬ 
division  shall  be  reduced  by  one-fifteenth  of  such  annuity  for  each 
year  such  employee!  may  be  less  than  sixty-five  years  of  age  at  the 
time  of  the  first  annuity  payment. 

(c)  A  person  who  either  before  or  after  the  enactment  shall  have 

completed  a  service  period  of  thirty  years  and  who  shall  be  after  the 

enactment  thereof  retired  bv  the  carrier  on  account  of  mental  or 

%> 

physical  disability.;  An  annuity  paid  under  this  subdivision  shall 
not  be  subject  to  the  deduction  specified  in  subdivision  (b)  of  this 
section. 

The  annuities  hereinbefore  mentioned  shall  be  paid  out  of  any 
money  in  the  Treasury  which  may  be  appropriated  for  that  purpose. 
An  annuity  shall  begin  as  of  a  date  to  be  specified  in  a  written  appli¬ 
cation  to  be  signed  by  the  employee  entitled  thereto,  and  approved 
by  the  Board,  which  date  shall  not  be  more  than  sixty  days  before 
the  filing  of  the  application,  nor  before  the  date  on  which  the  first 
annuity  shall  have  become  due  and  payable.  An  annuity  shall  not 
be  due  and  payable  until  ninety  days  after  the  effective  date  hereof. 
The  annuity  shall  be  payable  on  the  1st  day  of  the  month  during 
the  lifetime  of  the  annuitant.  Such  annuity  shall  be  based  upon 
the  sendee  period  of  the  employee  and  shall  be  the  sum  of  the 
amounts  determined  by  multiplying  the  total  number  of  years  of 
service  not  exceeding  thirty  years  by  the  following  percentages 

41  of  the  monthly  compensation:  2  per  centum  of  the  first  $50; 
1^4  per  centum  of  the  next  $100;  and  1  per  centum  of  the 

compensation  in  excess  of  $150.  The  “monthly  compensation”  shall 
be  the  average  of  the  monthly  compensation  paid  to  the  employee 
by  the  carrier,  except  that  where  applicable  for  service  before  the 
effective  date  the  monthly  compensation  shall  be  the  average  of  the 
monthly  compensation  for  all  pay-roll  periods  for  which  the  employee 
shall  have  received  compensation  from  any  carrier  out  of  eight  con¬ 
secutive  calendar  years  of  such  services  ended  December  31, 1931.  No 
part  of  any  monthly  compensation  in  excess  of  $300  shall  be  recog¬ 
nized  in  determining  any  annuity.  Any  employee  who  shall  be 
entitled  to  an  annuity  with  a  commuted  value  determined  by  the 
Board  of  less  than  $300  shall  be  paid  such  value  in  a  lump  sum. 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


25 


Annuities  to  Representatives 

Sec.  4.  The  annuity  of  a  representative  shall  be  determined  accord¬ 
ing  to  such  rules  and  regulations  as  the  Board  shall  deem  ju$t  and 
reasonable  and,  as  near  as  may  be,  shall  be  the  same  annuity!  as  if 
the  representative  were  still  in  the  employ  of  his  last  former  carrier. 

Payments  Upon  Death  ! 

Sec.  5.  If  a  person  receiving  or  entitled  to  receive  an  annuity  shall 
die,  the  Board,  for  one  year  after  the  first  day  of  the  month  in  which 
the  death  may  have  occurred,  shall  pay,  as  herein  provided,  an 
annuity  equal  to  one-half  of  the  annuity  which  such  person  so,  dying 
may  have  received  or  may  have  been  entitled  to  receive,  to  the  jwidow 
or  widower  of  the  deceased,  or  if  there  be  no  widow  or  widoWer,  to 
the  dependent  next  of  kin  of  the  deceased.  Any  employee  map  elect, 
on  making  application  for  an  annuity,  to  have  the  present  value  of 
the  annuity  apply  to  the  payment  of  a  reduced  annuity  to  tne  em¬ 
ployee  during  life  and  an  annuity  during  the  life  of  a  surviv- 
42  ing  spouse.  The  present  values  and  amounts  of  the  annuity 
payments  shall  be  determined  on  the  basis  of  the  combined 
annuity  tables  with  interest  at  3  per  centum  per  annum. 

Retirement  Board 

Personnel 

i 

Sec.  6.  (a)  There  is  hereby  established  as  an  independent  agency 
in  the  executive  branch  of  the  Government  a  Railroad  Retirement 
Board,  to  be  composed  of  three  members  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate.  Each  inember 
shall  hold  office  for  a  term  of  five  years,  except  that  any  ijnember 
appointed  to  fill  a  vacancy  occurring  prior  to  the  expiration  of  the 
term  for  which  his  predecessor  was  appointed  shall  be  appointed 
for  the  remainder  of  the  term  and  the  terms  of  office  of  the  niiembers 
first  taking  office  after  the  date  of  enactment  of  this  Act  shall  expire, 
as  designated  by  the  President,  one  at  the  end  of  two  years!  one  at 
the  end  of  three  years,  and  one  at  the  end  of  four  years,  after  the 
date  of  enactment  of  this  Act.  One  member  shall  be  appointed 
from  recommendations  made  by  representatives  of  the  employees  and 
one  member  shall  be  appointed  from  recommendations  made1  by  rep¬ 
resentatives  of  the  carriers,  in  both  cases  as  the  President  sha|l  direct, 
so  as  to  provide  representation  on  the  Board  satisfactory  to  the 
largest  number,  respectively,  of  employees  and  carriers  concerned. 
One  member,  who  shall  be  the  chairman  of  the  Board,  shall  be  ap¬ 
pointed  initially,  for  a  term  of  two  years  without  recommendation 
by  either  carriers  or  employees  and  shall  not  be  in  the  employment 
of  or  be  pecuniarily  or  otherwise  interested  in  any  carrier  or  organ- 
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ization  of  employees.  Vacancies  in  the  Board  shall  not  impair  the 
powers  nor  affect  the  duties  of  the  Board  nor  of  the  remaining  mem¬ 
bers  of  the  Board  of  whom  a  majority  of  those  in  office  shall  con¬ 
stitute  a  quorum  for  the  transaction  of  business.  Each  of  said 

43  members  shall  receive  a  salary  of  $10,000  per  year,  together 
with  necessary  traveling  expenses  and  subsistence  expenses,  or 

per  diem  allowance  in  lieu  thereof,  while  away  from  the  principal 
office  of  the  Board  on  duties  required  by  this  Act. 

Duties 

(b)  The  Board  shall  have  and  exercise  all  the  duties  and  powers 
necessary  to  administer  this  Act.  The  Board  shall  take  such  steps 
as  may  be  necessary  to  enforce  this  Act  and  make  and  certify  awards 
and  payments. 

The  Board  shall  from  time  to  time  certify  to  the  Secretary  of 
the  Treasury  the  name  and  address  of  each  person  entitled  to  re¬ 
ceive  a  payment  under  this  Act,  the  amount  of  such  payment,  and 
the  time  at  which  it  should  be  made,  and  the  Secretary  of  the  Treas¬ 
ury  through  the  Division  of  Disbursement  of  the  Treasury  Depart¬ 
ment,  and  prior  to  audit  or  settlement  by  the  General  Accounting 
Office,  shall  make  payment  in  accordance  with  the  certification  by 
the  Board. 

The  Board  shall*  establish  and  promulgate  rules  and  regulations 
and  provide  for  the  adjustment  of  all  controversial  matters,  with 
power  as  a  Board  or  through  any  member  or  subordinate  designated 
thereof,  to  require  and  compel  the  attendance  of  witnesses,  adminis¬ 
ter  oaths,  take  testimony,  and  make  all  necessary  investigations  in 
any  manner  involving  annuities  or  other  payments,  and  shall  main¬ 
tain  such  offices,  provide  such  equipment,  furnishings,  supplies, 
services,  and  facilities,  and  employ  such  persons  and  provide  for  their 
compensation  and  expenses,  as  may  be  necessary  to  the  proper  dis¬ 
charge  of  its  functions.  All  rules,  regulations,  or  decisions  of  the 
Board  shall  require  the  approval  of  the  least  two  members  and  shall 
be  entered  upon  the  records  of  the  Board  which  shall  be  a  public 
record.  The  Board  shall  gather,  keep,  compile,  and  publish  in  con¬ 
venient  form  such  [records  and  data  as  may  be  necessary,  and  at 
intervals  of  not  more  than  two  years  shall  cause  to  be  made 

44  actuarial  surveys  and  analyses,  to  determine  from  time  to  time 
the  payments  to  be  required  to  provide  for  all  annuities,  other 

disbursements,  and  expenses,  and  to  assure  proper  administration 
and  the  adequacy  and  permanency  of  the  retirement  system  hereby 
established.  The  Board  shall  have  power  to  require  all  carriers  and 
employees  and  any  officer,  board,  commission,  or  other  agency  of 
the  United  States  to  furnish  such  information  and  records  as  shall 
be  necessary  for  the  administration  of  this  Act.  The  Board  shall 
make  an  annual  report  to  the  President  of  the  United  States  to  be 
submitted  to  Congress.  Witnesses  summoned  before  the  Board  shall 
be  paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States. 
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Special  Report 

Sec.  7.  Not  later  than  four  years  from  the  effective  date,  the 
Board,  in  a  special  report  to  the  President  of  the  United  States  to 
be  submitted  to  Congress,  shall  make  specific  recommendations  for 
such  changes  in  the  retirement  system  hereby  created  as  shall  assure 
the  adequacy  of  said  retirement  system  on  the  basis  of  its  experience 
and  all  information  and  experience  then  available.  For  this  purpose 
the  Board  shall  from  time  to  time  make  such  investigatiohs  and 
actuarial  studies  as  shall  provide  the  fullest  information  practicable 
for  such  report  and  recommendations.  The  Board  shall  in  a  like 
special  report  to  be  made  at  the  earliest  practicable  time;  make 
specific  recommendations  with  regard  to  the  desirability  and  prac¬ 
ticability  of  substituting  the  provisions  for  annuities  and  oth^r  bene¬ 
fits  to  employees  under  this  Act  for  any  obligation  for  prior  service 
or  for  any  existing  provisions  for  the  voluntary  payment  of  pensions 
to  employees  subject  to  this  Act  by  a  carrier  or  any  employees  {subject 
to  this  Act,  so  as  to  relieve  such  carrier  from  its  obligations  |for  age 
retirement  benefits  under  its  existing  pension  systems  and  transfer 
such  obligations  to  the  retirement  system  herein  established. 

45  It  is  recognized  that  existing  individual  carrier  pension 
plans  are  wholly  at  the  option  of  the  carriers  unless  in  any  case 
express  provision  is  made  otherwise,  and  no  restriction  is  imposed 
under  this  Act  upon  such  plans ;  nor  is  it  expected  that  carriers  will 
modify  existing  pension  plans  on  account  of  this  Act  beyopd  a  re¬ 
duction  of  current  pension  payments  under  such  existing  jjlans  in 
amounts  equal  to  the  annuity  payments  currently  received  by  the 
employee  under  this  Act. 

Investigation  Commission 

Sec.  8.  (a)  That  a  commission  be  appointed  which  shall  be  com¬ 
posed  of  three  Members  of  the  Senate  designated  by  the  President 
of  the  Senate ;  three  Members  of  the  House  of  Representatives  desig¬ 
nated  by  the  Speaker  of  the  House  of  Representatives;  aqd  three 
members  who  shall  be  designated  by  the  President  of  thej  United 
States.  The  President  shall  designate  one  member  to  be  chairman 
and  another  to  be  vice  chairman  of  the  Commission.  The  Commis- 
sion  is  hereby  authorized  and  directed  to  make,  and  report  through 
the  President  to  the  Congress  of  the  United  States  not  la^er  than 
January  1,  1936,  the  results  of,  a  thorough  investigation  of  all 
pertinent  facts  relating  to  a  retirement  annuity  system  applicable 
by  law  to  carriers  by  railroad  engaged  in  interstate  commerce  and 
particularly  any  and  all  questions  for  the  investigation  off  which 
provision  is  made  under  the  preceding  section.  The  Commjission  is 
also  authorized  to  hold  hearings  respecting  desirable  provisibns  of  a 
sound  retirement  and  annuity  system.  In  the  making  of  such  in¬ 
vestigation  the  Commission  may  consider  the  experience  of  other 
industries  and  of  governments,  as  well  as  of  the  railroad  industry, 
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and  may  avail  itself  of  the  assistance  of  all  agencies  of  the  Federal 
Government.  Until  January  1,  1936.  the  duties  and  authority  of  the 
Board  under  the  preceding  section  are  limited  to  cooperation  with 
and  action  under  the  direction  of  the  Commission.  With  its 

46  report  setting  forth  the  results  of  its  investigation,  the  Com¬ 
mission  shall  include  such  recommendations  for  legislation, 

if  any,  as  it  may  deem  necessary  to  give  effect  to  its  conclusions. 

(b)  The  Commission,  in  the  performance  of  its  duties,  is  au¬ 
thorized  to  sit  and  act  at  such  times  and  places  either  in  the  District 
of  Columbia  or  elsewhere  during  the  sessions,  recesses,  and  adjourned 
periods  of  the  Seventy-fourth  Congress,  to  require  by  subpena  or 
otherwise  the  attendance  of  such  witnesses  and  the  production  and 
impounding  of  such  books,  papers,  records,  files,  and  documents,  to 
have  access  to  such  books,  papers,  records,  files,  and  documents  of  any 
corporation  or  person,  to  administer  such  oaths  and  to  take  such 
testimony  and  to  make  such  expenditures,  as  it  may  deem  advisable. 
The  several  district  courts  of  the  United  States  and  the  Supreme 
Court  of  the  District  of  Columbia  shall  have  jurisdiction  upon  ap¬ 
plication  by  the  Commission  through  its  attorneys  to  compel 
obedience  to  any  order  or  subpena  of  the  Commission  issued  pursuant 
to  this  section.  The  orders,  writs,  and  processes  of  the  Supreme 
Court-  of  the  District  of  Columbia  in  such  matters  may  run  and  be 

served  anvwhere  in  the  United  States. 

«/ 

(c)  The  Commission  shall  maintain  such  offices,  provide  such  equip¬ 
ment,  furnishings,  supplies,  services,  and  facilities,  and  to  employ, 
without  regard  to  the  provisions  of  the  Civil  Service  Act,  such  experts 
and  clerical,  stenographic,  legal,  and  other  assistance  as  may  be 
necessary  for  the  proper  discharge  of  its  duties,  and  without  respect 
to  the  provisions  of  the  Classification  Act  of  1923,  as  amended,  fix 
the  compensation  of  any  person  employed.  The  President  shall  fix 
the  compensation  to  be  paid  the  three  members  of  the  Commission  to 
be  appointed  by  the  President.  All  expenses  of  the  Commission  for 
all  time  in  which  the  Commission  shall  be  actually  engaged  in  this 
investigation  shall  be  paid  out  of  any  funds  in  the  Treasury  of  the 
United  States,  not  otherwise  appropriated,  on  a  certificate  of  the 

chairman  of  the  Commission,  and  the  sum  necessary  for  carry- 

47  ing  out  the  provisions  of  this  resolution  is  hereby  authorized 
to  be  appropriated:  Provided ,  That  the  total  expense  au¬ 
thorized  for  the  purposes  of  the  Commission  shall  not  exceed  the 
sum  of  $60,000,  which  shall  include  the  compensation  herein 
authorized. 

Court  Jurisdiction 

Sec.  9.  The  several  District  Courts  of  the  United  States  and  the 
Supreme  Court  of  the  District  of  Columbia,  respectively,  shall  have 
jurisdiction  to  entertain  an  application  and  to  grant  appropriate 
relief  in  the  following  cases  which  may  arise  under  the  provisions  of 
this  Act : 
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(a)  An  application  by  an  employee  or  other  person  aggrieved  in 
or  to  the  district  court  of  any  district  wherein  the  Board  may  have 
established  an  office,  to  compel  the  Board  to  set  aside  an  action  or 
decision  claimed  to  be  in  violation  of  a  legally  enforceable  rigjht  of 
the  applicant,  or  to  take  action,  or  to  make  a  decision  necessary  for 
the  enforcement  of  a  legal  right  of  the  applicant. 

(b)  The  jurisdiction  herein  specifically  conferred  upon  thd  said 
Federal  courts  shall  not  be  held  exclusive  of  any  jurisdiction  Other¬ 
wise  possessed  by  said  courts  to  entertain  actions  at  law  or  suits  in 
equity  in  aid  of  the  enforcement  of  rights  or  obligations  arising 
under  the  provisions  of  this  Act. 

(c)  The  Railroad  Retirement  Board,  as  hereinbefore  established, 
shall  be  and  constitute  a  body  corporate  and  be  capable  of  suing  and 


being  sued  as  such. 


Exemption 


J 


Sec.  10.  No  annuity  payment  shall  be  assignable  or  be  subject  to 
any  tax  or  to  garnishment,  attachment,  or  other  legal  process  lunder 
any  circumstances  whatsoever,  nor  shall  the  payment  thereof  be 
anticipated. 

Penalties 

Sec.  11.  Any  officer  or  agent  of  a  carrier,  as  the  word,  “car- 
48  rier5'  is  hereinbefore  defined,  or  any  employee  as  such  word  is 
hereinbefore  defined,  or  any  person,  whether  or  not  of  the 
character  hereinbefore  defined,  who  shall  willfully  fail  or  refuse  to 
make  any  report  or  furnish  any  information  required  by  the  Board 
in  the  administration  of  this  Act,  or  who  shall  knowingly  majie  any 
false  or  fraudulent  statement  or  report  in  response  to  any  report  or 
statement  required  to  be  made  for  the  purpose  of  this  Act,  dr  who 
shall  knowingly  make  or  aid  in  making  any  false  or  fraudulent 
statement  or  claim  for  the  purpose  of  receiving  any  award  dr  pay¬ 
ment  under  this  Act,  shall  be  punished  by  a  fine  of  not  less  than 
$100  nor  more  than  $10,000  or  by  imprisonment  not  exceeding  one 
year. 

Separability 


Sec.  12.  If  any  provision  of  this  Act,  or  the  application  thereof 
to  any  person  or  circumstances,  is  held  invalid,  the  remainder  of  the 
Act  or  application  of  such  provision  to  other  persons  or  (jurcum- 
stances  shall  not  be  affected  thereby. 

Appropriation  Authorized 

I 

Sec.  13.  The  appropriation  of  such  money  from  time  to  tjme  out 
of  the  Treasury  of  the  United  States  as  may  be  necessary  to  carry 
this  Act  into  effect  is  hereby  authorized. 
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Short  Title 

Sec.  14.  This  Act  may  be  cited  as  the  “Railroad  Retirement  Act 
of  1935.” 

Sec.  15.  The  term  “employment”,  as  defined  in  subsection  (b)  of 
section  210  of  Title  IT  of  the  Social  Security  Act  shall  not  include 
service  performed  in  the  employ  of  a  carrier  as  defined  in  subdivi¬ 
sion  (a)  of  section  1  of  the  Railroad  Retirement  Act  of  1935. 

Approved,  August  29,  1935. 

49  Tax  Act 

[Public — No.  400 — 74th  Congress] 

[H.  R.  S652] 

AN  ACT  To  levy  an  excise  tax  upon  carriers  and  an  income  tax  upon  their 

employees,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled , 

Definitions 

Section  1.  That  as  used  in  this  Act — 

(a)  The  term  “carrier”  means  any  express  company,  sleeping-car 
company,  or  carrier  by  railroad,  subject  to  the  Interstate  Commerce 
Act,  and  any  company  which  may  be  directly  or  indirectly  owned  or 
controlled  thereby,  or  under  common  control  therewith,  and  which 
operates  any  equipment  or  facilities  or  performs  any  service  (other 
than  trucking  service)  in  connection  with  the  transportation  of 
passengers  or  property  by  railroad,  or  the  receipt,  delivery,  elevation, 
transfer  in  transit,  refrigeration  or  icing,  storage,  or  handling  of 
property  transported  by  railroad,  and  any  receiver,  trustee,  or  other 
individual  or  body,  judicial  or  otherwise,  when  in  the  possession  of 
and  operating  the  business  of  any  such  “carrier” :  Provided,  however, 
That  the  term  “carrier”  shall  not  include  any  street,  interurban,  or 
suburban  electric  railway,  unless  such  railway  is  operating  as  a  part 
of  a  general  steam-railroad  system  of  transportation,  but  shall  not 
exclude  any  part  of  the  general  steam-railroad  system  of  transporta¬ 
tion  now  or  hereafter  operated  by  any  other  motive  power.  The  In¬ 
terstate  Commerce  Commission  is  hereby  authorized  and  directed 
upon  request  of  the  Commissioner  of  Internal  Revenue  or  upon  com¬ 
plaint  of  any  party  interested  to  determine  after  hearing  whether 
any  line  operated  by  electric  power  falls  within  the  terms  of  this 
proviso. 

50  (b)  The  term  “employee”  means  (1)  each  person  who  at  or 

after  the  enactment  hereof  is  in  the  service  of  a  carrier,  and 
(2)  each  officer  or  other  official  representative  of  an  “employee  organ¬ 
ization”,  herein  called,  “representative”,  who  before  or  after  the 
effective  date  has  performed  service  for  a  carrier,  who  is  duly  desig¬ 
nated  and  authorized  to  represent  employees  under  and  in  accord- 
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ance  with  the  Railway  Labor  Act,  and  who,  during,  or 
following  employment  by  a  carrier,  was  or  is  engaged  i] 
sentative  service  in  behalf  of  such  employees. 

(c)  A  person  shall  be  deemed  to  be  in  the  service  of  a  carrier  Iwhen- 
ever  he  may  be  subject  to  its  continuing  authority  to  supervise  and 
direct  the  manner  of  rendition  of  his  service,  for  which  service  he  re¬ 
ceives  compensation. 

(d)  The  term  “compensation”  means  any  form  of  money  remunera¬ 
tion  for  active  service,  received  by  an  employee  from  a  carrijer,  in¬ 
cluding  salaries  and  commissions,  but  shall  not  include  free  transpor¬ 
tation  nor  any  payment  received  on  account  of  sickness,  disability, 
or  other  form  of  personal  relief. 

(e)  The  term  “effective  date”  means  March  1,  1936. 

(f)  The  term  “enactment”  means  the  date  on  which  this  A^t  may 
be  approved  by  the  President  or  be  finally  passed. 

i 

i 

Income  Tax  on  Employees  | 

Sec.  2.  In  addition  to  other  taxes,  there  shall  be  levied,  collected, 
and  paid  upon  the  income  of  every  employee,  3%  per  centum'  of  the 
compensation  of  such  employee  (except  a  representative)  not  in 
excess  of  $300  per  month,  received  by  him  after  the  effective  elate. 

Deduction  of  Tax  from  Wages 

Sec.  3.  (a)  The  tax  imposed  by  section  2  of  this  Act  shall!  be  col¬ 
lected  by  the  employer  of  the  taxpayer,  by  deducting  the  ampunt  of 
the  tax  from  the  compensation  of  the  employee  as  and  whep  paid. 

Every  employer  required  so  to  deduct  the  tax  is  hereby  made 
51  liable  for  the  payment  of  such  tax  and  is  hereby  indemnified 
against  the  claims  and  demands  of  any  person  for  the  amount 
of  any  such  payment  made  by  such  employer. 

(b)  If  more  or  less  than  the  correct  amount  of  tax  imposed  by 
section  2  is  paid  wdth  respect  to  any  compensation  payment,  then, 
under  regulations  made  under  this  Act  by  the  Commissioner  of  In¬ 
ternal  Revenue,  proper  adjustments,  with  respect  both  to  the  tax  and 
the  amount  to  be  deducted,  shall  be  made,  without  interest,  in  connec¬ 
tion  with  subsequent  wage  payments  to  the  same  employee  by  the 
same  employer. 

Excise  Tax  on  Carriers 

I 

I 

Sec.  4.  In  addition  to  other  taxes,  every  carrier  shall  pay  au  excise 
tax  of  Sy2  per  centum  of  the  compensation  not  in  excess  of  $300  per 
month  paid  by  it  to  its  employees  after  the  effective  date. 

Adjustment  of  Tax 

Sec.  5.  If  more  or  less  than  the  correct  amount  of  the  tax 
by  section  4  is  paid,  with  respect  to  any  compensation  paymeht,  then, 
under  regulations  made  by  the  Commissioner  of  Internal  Revenue, 


I 

I 


immediately 
l  such  repre- 


32 


RAILROAD  RETIREMENT  BOARD  YS.  ALTON  R.  R.  CO. 


proper  adjustments  with  respect  to  the  tax  shall  be  made,  without 
interest,  in  connection  with  subsequent  excise-tax  payments  made  by 
the  same  employer. 

Refunds  and  Deficiencies 

Sec.  6.  If  more  or  less  than  the  correct  amount  of  the  tax  imposed 
by  sections  2  or  4  of  this  Act  is  paid  or  deducted  with  respect  to  any 
compensation  payment  and  the  overpayment  or  underpayment  of  the 
tax  cannot  be  adjusted  under  section  3  or  5,  the  amount  of  the  over¬ 
payment  shall  be  refunded,  or  the  amount  of  the  underpayment 
shall  be  collected  in  such  manner  and  at  such  times  (subject  to  the 
statute  of  limitations  properly  applicable  thereto)  as  may  be  pre¬ 
scribed  by  regulations  under  this  Act  as  made  by  the  Commissioner 
of  Internal  Revenue. 

52  Income  Tax  on  Employees’  Representative 

Sec.  7.  In  addition  to  other  taxes,  there  shall  be  levied,  collected, 
and  paid  upon  the  compensation  of  each  employees’  representative 
received  by  such  representative  an  income  tax  of  7  per  centum  an¬ 
nually  upon  that  portion  of  the  compensation  of  such  employees’ 
representative  not  in  excess  of  $300  per  month.  The  compensation 
of  a  representative  for  the  purpose  of  ascertaining  the  tax  thereon 
shall  be  determined  according  to  such  rules  and  regulations  as  thej 
Commissioner  of  Internal  Revenue  shall  deem  just  and  reasonable 
and  as  near  as  may  be  shall  be  the  same  compensation  as  if  the  rep¬ 
resentative  were  still  in  the  employ  of  the  last  former  carrier. 

Collection  and  Pavment  of  Taxes 

Sec.  8.  (a)  The  taxes  imposed  by  this  Act  shall  be  collected  by 
the  Commissioner  of  Internal  Revenue  and  shall  be  paid  into  the 
Treasury  of  the  United  States  as  internal-revenue  receipts.  If  the 
taxes  are  not  paid  when  due,  there  shall  be  added  as  part  of  the  tax 
(except  in  the  case  of  adjustments  made  in  accord  with  the  provi¬ 
sions  of  this  Act)  interest  at  the  rate  of  6  per  centum  per  annum, 
or  for  any  part  of  a  month,  from  the  date  the  tax  became  due  until 
paid. 

(b)  Such  taxes  shall  be  collected  and  paid  quarterly  in  such  man¬ 
ner  and  under  such  conditions  not  inconsistent  with  this  Act  as  may 
be  prescribed  by  the  Commissioner  of  Internal  Revenue. 

(c)  All  provisions  of  law,  including  penalties,  applicable  with  re¬ 
spect  to  any  tax  imposed  by  section  600  or  section  800  of  the  Revenue 
Act  of  1926,  and  the  provisions  of  section  607  of  the  Revenue  Act 
of  1934,  insofar  as  applicable  and  not  inconsistent  with  the  provisions 
of  this  Act,  shall  be  applicable  with  respect  to  the  taxes  imposed  by 
this  Act. 

(d)  In  the  payment  of  any  tax  under  this  Act  a  fractional 

53  part  of  a  cent  shall  be  disregarded  unless  it  amounts  to  one- 
half  cent  or  more,  in  which  case  it  shall  be  increased  to  1  cent. 
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Court  Jurisdiction 

i 

Sec.  9.  The  several  Districts  Courts  of  the  United  States  and  the 
Supreme  Court  of  the  District  of  Columbia,  respectively,  sha^l  have  ' 
jurisdiction  to  entertain  an  application  and  to  grant  appropriate 
relief  in  the  following  cases  which  may  arise  under  the  provisions  of 
this  Act: 

(a)  An  application  by  the  Commissioner  of  Internal  Revenue  to 
compel  an  employee  or  other  person  residing  within  the  jurisdiction 
of  said  court,  or  a  carrier  subject  to  service  of  process  within  said 
jurisdiction,  to  comply  with  any  obligations  imposed  on  said  em¬ 
ployee,  other  person,  or  carrier  under  the  provisions  of  this  AJct. 

(b)  The  jurisdiction  herein  specifically  conferred  upon  the  said 
Federal  courts  shall  not  be  held  exclusive  of  any  jurisdiction)  other¬ 
wise  possessed  by  said  courts  to  entertain  actions  at  law  or  suits  in 
equity  in  aid  of  the  enforcement  of  rights  or  obligations  arising 
under  the  provisions  of  this  Act. 

Penalties  j 

Sec.  10.  Any  person  or  any  carrier  which  shall  willfully  fail  or 
refuse  to  make  any  report  in  accordance  with  this  Act  required  by 
the  Commissioner  of  Internal  Revenue  in  the  administration  of  this 
Act,  or  which  shall  knowingly  make  any  false  or  fraudulent  state¬ 
ment  or  report  in  response  to  any  report  or  statement  required  by 
this  Act,  shall  be  punished  on  conviction  by  a  fine  of  not  less  than 
$100  nor  more  than  $10,000. 

I 

Social  Security  Act 

Sec.  11.  The  term  “employment”,  as  defined  in  subsection 
54  (b)  of  section  811  of  Title  VIII  of  the  Social  Security  Act, 

shall  not  include  service  performed  in  the  employ  of  a  carrier 
as  defined  in  subdivision  (a)  of  section  1  of  this  Act. 

Termination  of  Taxes 

Sec.  12.  The  taxes  imposed  by  this  Act  shall  not  apply  to  arlv  com¬ 
pensation  received  or  paid  after  February  28,  1937. 

Separability 

i 

Sec.  13.  If  any  provision  of  this  Act,  or  the  application  thereof  to 
any  person  or  circumstance,  is  held  invalid  the  remainder  of  the  Act 
and  the  application  of  such  provision  to  other  persons  or  Circum¬ 
stances  shall  not  be  affected  thereby. 

Approved,  August  29,  1935,  3  p.  m. 
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55  Answer  of  Defendant  Guy  T.  Helvering ,  individually  and  as 

Commissioner  of  Internal  Revenue 

Filed  Feb.  5,  1936 

Xow  comes  Guv  T.  Helvering,  individually  and  as  Commissioner 
of  Internal  Revenue,  one  of  the  defendants  in  the  above-entitled 
cause,  and,  reserving  to  himself  the  right  to  have  the  bill  of  complaint 
dismissed  for  lack  of  equity  jurisdiction,  for  failure  to  state  a  valid 
cause  of  action  in  equity,  and  for  any  other  reasons,  makes  answer 
to  said  bill  of  complaint  as  follows: 

This  defendant  states  that  he  is  Commissioner  of  Internal  Revenue 
of  the  United  States  and  avers  that  such  authority  as  he  has 

56  with  respect  to  the  matters  and  things  set  forth  in  plaintiff’s 
bill  arises  solely  bv  virtue  of  the  Act  of  Congress  entitled  “An 

Act  to  Levy  an  Excise  Tax  upon  carriers  and  an  Income  Tax  Upon 
Their  Employees,  and  for  Other  Purposes”,  49  Stat.  974,  hereinafter 
referred  to  as  the  “Tax  Act”,  and  that  he  has  no  authority  under, 
or  relation  to  the  Act  of  Congress  entitled  “An  Act  to  Establish  a 
Retirement  System  for  Employees  of  Carriers  Subject  to  the  Inter¬ 
state  Commerce  Act,  and  for  Other  Purposes”,  49  Stat.  967,  herein¬ 
after  referred  to  as  the  “Retirement  Act”,  or  with  the  retirement 
system  authorized  by  the  Retirement  Act.  Defendant  avers  that  the 
Tax  Act  and  the  Retirement  Act  are  separate  and  distinct  Acts  and 
that  the  authority,  duties,  and  functions  of  this  defendant  under  the 
Tax  Act  are  in  all  respects  separate  and  distinct  from  the  authority, 
duties,  and  functions  of  the  Retirement  Board  under  the  Retirement 


For  the  answer  of  this  defendant  to  the  allegations  in  Part  I  of 
the  bill  of  complaint, 

1.  This  defendant  admits  the  allegations  in  paragraph  1. 

2.  This  defendant  admits  the  allegations  in  paragraph  2. 

3.  This  defendant  admits  that  all  the  plaintiffs  are  required  by 

the  Tax  Act ’to  make  payments  into  the  Treasury  of  the  United 
57  States.  This  defendant  denies  that  said  payments  are  for  the 
support  or  maintenance  of  the  retirement  system  authorized 
by  the  Retirement  Act.  This  defendant  avers  that  the  retirement 
system  authorized  by  the  Retirement  Act  is  authorized  to  be  sup¬ 
ported  and  maintained  out  of  the  general  funds  in  the  Treasury  of 
the  United  States  and  in  no  other  way.  This  defendant  admits  that 
the  Retirement  Act  provides  that  the  service  period  of  each  employee, 
upon  which  the  computation  of  annuities  under  the  Retirement  Act 
is  to  be  made,  is  not  confined  to  the  period  of  his  service  for  a  single 
carrier  but  includes  the  periods  of  his  service  for  all  carriers.  This 
defendant  denies  each  and  every  allegation  in  paragraph  3  not  herein 
specifically  admitted. 
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For  the  answer  of  this  defendant  to  the  allegations  in  Part  II  of 
the  bill  of  complaint,  this  defendant  avers  that  there  is  in  this  suit 
no  matter  in  present  controversy  within  the  meaning  of  the  Consti¬ 
tution  and  laws  of  the  United  States. 

' 

I 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  III  of 
the  bill  of  complaint. 

1.  Answering  the  first  sub-paragraph  of  paragraph  1,  this  defend¬ 
ant  denies  each  and  every  allegation  thereof.  This  defendant  avers 
that  the  amount  of  money  to  be  raised  under  the  Tax  Act 

58  in  the  year  of  its  operation,  March  1,  1936,  to  February  28, 
193T,  bears  no  relation  to  the  amounts  authorized  to  be  Appro¬ 
priated  and  disbursed  under  the  Retirement  Act.  This  defendant 
avers  that  the  Tax  Act  is  an  exercise  of  the  power  of  Congress  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises,  and  of  thej  power 
to  lay  and  collect  taxes  on  incomes,  and  of  the  power  to  regulate 
interstate  and  foreign  commerce. 

Answering  the  second  sub-paragraph  of  paragraph  1,  this  defend¬ 
ant  denies  each  and  everv  allegation  thereof.  This  defendant  avers 
that  a  close  relationship  exists  between  the  retirement  system  author¬ 
ized  by  the  Retirement  Act,  and  the  proper  and  effective  operation 
and  regulation  of  interstate  commerce.  This  defendant  avelrs  that 
the  Retirement  Act  is  an  exercise  of  the  power  of  Congress  to;  appro¬ 
priate  money  to  pay  the  debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  United  States  and  of  the  power  to  reg¬ 
ulate  interstate  and  foreign  commerce. 

Answering  the  third  sub-paragraph  of  paragraph  1,  this  defend¬ 
ant  admits  that  the  Tax  Act  and  the  Retirement  Act  in  the  defini¬ 
tions  of  “carrier”  and  “in  the  service  of  a  carrier”  use  tile  same 
language.  This  defendant  denies  each  and  every  allegation!  in  this 
sub-paragraph  not  herein  specifically  admitted. 

Answering  the  fourth  sub-paragraph  of  paragraph  1,  this  defend¬ 
ant  admits  that  the  amount  of  the  tax  to  be  levied  ujpon  the 

59  plaintiffs  under  the  Tax  Act  for  the  one  vear  covered  bv  the 
Tax  Act  in  the  aggregate  will  be  large  and  that  said  aggre¬ 
gate  amount  will  be  a  large  percentage  of  all  taxes  to  be  levibd  upon 
all  carriers  under  the  Tax  Act,  but  this  defendant  is  without  knowl- 
edge  of  the  aggregate  amount  to  be  so  levied  under  the  Tax  Act  upon 
all  the  plaintiffs,  or  of  the  precise  percentage  that  said  aggregate 
amount  will  be  of  all  amounts  to  be  levied  upon  all  carriers  under 
the  Tax  Act.  This  defendant  denies  each  and  every  allegation  in 
this  sub-paragraph  not  herein  specifically  admitted  or  as  tjo  which 
the  lack  of  knowledge  on  the  part  of  this  defendant  is  ncjt  herein 
specifically  alleged. 


i 
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Answering  the  fifth  sub-paragraph  of  paragraph  1,  this  defendant 
denies  each  and  every  allegation  thereof.  This  defendant  avers  that 
the  tax  to  be  levied  upon  the  plaintiffs  under  the  Tax  Act  is  a  tax 
within  the  meaning  and  intent  of  R.  S.  3224  and  the  other  applicable 
laws  of  the  United  States  and  within  the  meaning  and  intent  of  the 
Constitution  of  the  United  States.  This  defendant  avers  that  the 
annuities  authorized  to  be  appropriated  pursuant  to  the  Retirement 
Act  are  to  be  appropriated  out  of  the  general  funds  in  the  Treasury 
of  the  United  States. 

Answering  the  sixth  sub-paragraph  of  paragraph  1.  this  defendant 
is  without  knowledge  as  to  the  future  cost  of  the  retirement  system 
authorized  by  the  Retirement  Act.  This  defendant  denies  the 
60  remaining  allegations  of  that  sub-paragraph.  This  defendant 
further  avers  that  if  the  retirement  svstem  authorized  bv  the 

«/  V 

Retirement  Act  is  perpetuated  it  will  be  supported  and  maintained 
out  of  moneys  to  be  appropriated  from  the  general  funds  in  the 
Treasury  of  the  United  States  which  said  funds  will  be  obtained  from 
many  sources  including  principally  various  taxes  and  loans. 

2.  This  defendant  denies  each  and  every  allegation  in  paragraph  2. 
This  defendant  avers  that  plaintiffs  are  without  right  to  challenge 
the  constitutionality  of  the  tax  to  be  levied  upon  employees  under  the 
Tax  Act. 


IV 


For  his  answer  to  the  allegations  in  Part  IV  of  the  bill  of  com¬ 
plaint,  this  defendant  denies  that  the  Tax  Act  or  the  Retirement  Act 
or  the  retirement  system  authorized  by  the  Retirement  Act  is  arbi¬ 
trary.  unreasonable,  or  capricious,  or  will  deprive  plaintiffs  of  their 
property  or  liberty  bf  contract  without  due  process  of  law,  or  will  take 
the  property  of  plaintiffs  without  just  compensation.  This  defend¬ 
ant  avers  that  plaintiffs  cannot  question  the  power  of  Congress  to 
authorize  the  appropriation  of  funds  out  of  the  general  funds  in  the 
Treasury  of  the  United  States,  and  that  plaintiffs  cannot  make  an 
attack  upon  the  power  of  appropriation  as  exercised  in  the  Retire¬ 
ment  Act  the  foundation  of  an  attack  upon  the  Tax  Act.  This 
defendant  avers  that  plaintiffs  cannot  question  the  conditions, 
61  terms,  bases,  or  measures  of  the  retirement  system  authorized 
by  the  Retirement  Act  and  that  plaintiffs  cannot  make  an 
attack  upon  such  conditions,  terms,  bases,  or  measures  the  foundation 
of  an  attack  upon  the  Tax  Act. 

1.  This  defendant  denies  that  the  Tax  Act  or  the  Retirement  Act 
or  the  retirement  system  authorized  by  the  Retirement  Act,  operates 
or  will  operate  retroactively.  This  defendant  admits  that  the  an¬ 
nuities  to  be  paid  out  of  the  general  funds  in  the  Treasury  of  the 
United  States  are  measured  in  part  by  periods  of  service  prior  to 
the  enactment  of  the  Retirement  Act.  This  defendant  admits  that 
practically  all  the  persons  in  the  employ  of  each  of  the  plaintiffs  at 
the  time  of  the  approval  of  the  Retirement  Act  had  been  in  the 
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employ  of  each  such  plaintiff  or  of  other  carriers  for  periods  prior 
thereto.  This  defendant  is  without  knowledge  of  the  length  of  the 
periods  of  such  prior  employment.  This  defendant  is  without  knowl¬ 
edge  of  the  portion  of  the  aggregate  cost  to  the  Government  of  the 
United  States  of  the  retirement  system,  authorized  by  the  Retirement 
Act,  attributable  to  the  fact  that  annuities  to  be  paid  thereunder  are 
measured  in  part  by  services  prior  to  the  enactment  of  the  Retire¬ 
ment  Act.  This  defendant  denies  that  any  part  of  the  aggregate 
cost  of  said  retirement  system  is  laid  upon  the  carriers  and!  avers 
that  the  cost  of  the  retirement  system  is  authorized  to  be  paid 

62  out  of  the  general  funds  in  the  Treasury  of  the  United  States 
and  in  no  other  way.  This  defendant  further  avers  thsft  he  is 

without  knowledge  of  what  taxes,  if  any,  will  be  levied  upjon  the 
plaintiffs  after  the  expiration  of  the  period  of  one  year  covered]  by  the 
Tax  Act.  | 

This  defendant  denies  that  the  Tax  Act  or  the  Retirement  Act 
or  the  retirement  system  authorized  by  the  Retirement  Act  will 
require  plaintiffs  to  contribute  any  sums  of  money  for  payUient  of 
annuities  and  avers  that  all  annuities  to  be  paid  under  the  Retire¬ 
ment  Act  are  to  be  paid  out  of  the  general  funds  in  the  Treasury  of 
the  United  States  and  in  no  other  way.  This  defendant  admits  that 
at  the  date  of  enactment  of  the  Retirement  Act  there  were  in  the 
service  of  carriers  large  numbers  of  employees  who  had  30  years5 
service  but  who  had  not  attained  the  age  of  65  years,  and  larie  num¬ 
bers  who  had  attained  the  age  of  65  years  regardless  of  lejigth  of 
service,  but  this  defendant  is  without  knowledge  as  to  the  nuinber  of 
such  employees.  This  defendant  is  without  knowledge  as  to  ivhether 
such  employees  had  been  paid  in  full  the  compensation  agreed  upon 
between  them  and  their  employers  for  past  services.  This  defendant 
admits  that  said  employees  and  all  other  employees  contribute  no 
part  of  the  funds  for  the  payment  of  annuities  pursuant  to  the  Re¬ 
tirement  Act  and  this  defendant  avers  that  such  annuities  j  will  be 
paid  out  of  the  general  funds  in  the  Treasury  of  the  United 
States.  This  defendant  denies  each  and  every  allegation  con- 

63  tained  in  paragraph  1  not  herein  specifically  admitted  or  as 
to  which  the  lack  of  knowledge  by  this  defendant  is  n0t  herein 

specifically  alleged. 

2.  This  defendant  admits  that  the  Retirement  Act  includes  the 
definitions  of  “employees'7  and  “employment  relation77  quoted  in  para¬ 
graph  2.  This  defendant  denies  each  and  every  allegation  in  para¬ 
graph  2  not  herein  specifically  admitted.  This  defendant  avers  that 
there  exist  established  rules  and  practices  usually  in  effect  on  railroads 
whereby  a  continuing  employment  relationship  exists  between  a  car¬ 
rier  and  a  person  furloughed  or  on  leave  of  absence  and  subject  to 
call  for  service  and  ready  and  willing  to  serve. 

3.  This  defendant  admits  that  there  is  a  considerable  miunber  of 
officers  or  other  official  representatives  of  railroad  labor  unions  who 
were  formerly  employees  of  a  carrier  but  who  are  not  now,  ahd  that  a 
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number  of  such  persons  have  not  been  for  years  employed  by  or  in  the 
service  of  any  carrier,  and  who  are,  however,  duly  designated  and  au¬ 
thorized  to  represent  employees  under  the  Railway  Labor  Act  and 
are  actually  engaged  in  such  representation;  but  this  defendant  is 
without  knowledge  as  to  the  number  of  such  persons.  This  defend¬ 
ant  admits  that  certain  of  the  definitions  and  provisions  of  the  Re¬ 
tirement  Act,  and  certain  of  the  definitions  and  provisions  of  the 
Tax  Act,  apply  to  these  persons,  and  begs  to  refer  to  said  Acts. 

64  This  defendant  denies  that  the  application  of  said  Acts  to 
these  persons  is  arbitrary.  This  defendant  avers  that  these 

persons,  in  connection  with  their  functions  under  the  Railway  Labor 
Act,  perform  essent  ial  services  connected  with  and  incident  to  inter¬ 
state  commerce.  This  defendant  is  without  knowledge  as  to  whether 
the  average  age  of  such  persons  is  greater  or  their  average  service 
period  longer  than  the  average  age  or  average  service  period  of  car¬ 
rier  employees.  This  defendant  denies  that  any  portion  of  the  annui¬ 
ties  provided  for  by  the  Retirement  Act  will  be  paid  by  the  carriers 
dr  their  employees  and  avers  that  said  annuities  are  authorized  to  be 
paid  only  out  of  the  general  funds  in  the  Treasury  of  the  United 
States.  This  defendant  denies  each  and  every  allegation  in  para¬ 
graph  3  not  herein  specifically  admitted  or  as  to  which  the  lack  of 
knowledge  by  this  defendant  is  not  herein  specifically  alleged. 

4.  This  defendant  denies  that  the  Tax  Act  or  the  Retirement  Act 
or  the  retirement  system  authorized  bv  the  Retirement  Act  will  com- 
pel  any  plaintiff  to  mingle  or  pool  its  affairs  or  funds  with  those  of 
any  other  carrier,  or  to  assume  burdens  in  respect  of  the  separate 
business  of  anv  other  carrier.  This  defendant  avers  that  the  taxes  to 
be  imposed  by  the  Tax  Act  will  be  paid  into  the  Treasury  of  the 
United  States  as  internal-revenue  receipts  and  that  the  annuities 
authorized  to  be  paid  pursuant  to  the  Retirement  Act  will  not 

65  be  the  funds  of  plaintiffs  or  of  any  other  carriers  but  will  be 
paid  out  of  any  money  in  the  Treasury  of  the  United  States 

which  may  be  appropriated  for  that  purpose. 

This  defendant  is  without  knowledge  as  to  the  number  of  carriers 
that  went  out  of  existence  during  the  past  15  years  or  as  to  the  rail¬ 
road  mileage  thus  abandoned.  This  defendant  is  without  knowledge 
as  to  whether  in  the  ordinary  course  of  the  business  of  transportation 
numbers  of  carriers  go  out  of  existence  each  year  abandoning  their 
mileage.  This  defendant  admits  that  there  is  a  wide  variance  among 
the  carriers  as  to  financial  condition.  This  defendant  admits  that 
some  carriers  are  solvent  and  some  insolvent.  This  defendant  is 
without  knowledge  as  to  whether  service  in  the  employ  of  carriers 
which  had  ceased  to  exist  before  the  enactment  date  of  the  Retire¬ 
ment  Act  will  be  included  by  the  Railroad  Retirement  Board  in  the 
computation  of  service  periods  of  those  employees  of  such  carriers 
who  were  or  shall  be  in  the  service  of  a  carrier  after  such  enactment 
date.  This  defendant  avers  that  the  tax  to  be  levied  under  the  Tax 
Act  is  to  be  levied  upon  all  carriers  as  defined  in  said  Act,  whether 
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or  not  insolvent,  and  this  defendant  avers  that  under  the  T^x  Act 
there  does  not  exist  any  legal  reason  for  failure  of  any  carrier  to  pay 
the  tax  to  be  levied  upon  it.  This  defendant  denies  that  carriers 
which  shall  cease  to  exist  or  any  other  carriers  contribute  or  will 
contribute  to  the  retirement  system  authorized  by  the  Retire- 

66  ment  Act.  This  defendant  denies  that  annuities  undtr  the 
Retirement  Act  are  to  be  paid  with  funds  taken  from  plain¬ 
tiffs.  This  defendant  denies  that  any  burden  is  placed  upon  plain¬ 
tiffs  by  the  retirement  system  authorized  by  the  Retirement  Act^1  This 
defendant  avers  that  the  cost  of  said  retirement  system  will  bje  paid 
out  of  the  general  funds  in  the  Treasury  of  the  United  States  and 
that  the  annuities  to  be  paid  under  the  Retirement  Act  are  to  l}e  paid 
with  such  funds  and  that  the  entire  burden  of  the  retirement  System 
authorized  by  the  Retirement  Act  is  placed  upon  the  general  funds  in 
the  Treasury  of  the  United  States. 

This  defendant  is  without  knowledge  as  to  the  existence  or  I  extent 
of  the  variance  in  the  practices  usually  in  effect  on  the  several  car¬ 
riers  as  to  the  circumstances,  conditions,  and  periods  of  time  for 
which  persons  separated  from  active  service  remain  on  furlpugh. 

This  defendant  denies  each  and  every  allegation  in  paragraph  4  not 
herein  specifically  admitted  or  as  to  which  the  lack  of  knowledge  by 
this  defendant  is  not  herein  specifically  alleged. 

5.  This  defendant  admits  that  there  is  a  considerable  number  of 
persons  with  carrier  service  before  but  not  after  the  enactment  date 
of  the  Retirement  Act  and  that  there  is  a  large  number  of  operating 
carriers.  This  defendant  is  without  knowledge  as  to  the  nurhber  of 

such  persons  or  of  such  carriers.  This  defendant  admits  that 

67  the  amount  of  annuities  to  be  paid  under  the  Retirement  Act 
to  employees  with  carrier  service  both  before  and  after  the 

enactment  of  the  Retirement  Act  will  be  measured  in  part  I  by  the 

period  of  service  prior  to  the  enactment  of  the  Retirement  Act. 

This  defendant  denies  that  all  the  carriers  or  anv  of  them  must 

*  m  | 

contribute  toward  the  payment  of  any  annuities  to  be  paid  under  the 
Retirement  Act.  This  defendant  avers  that  all  annuities  to  be  paid 
under  the  Retirement  Act  are  authorized  to  be  paid  only  out  of  the 
general  funds  in  the  Treasury  of  the  United  States. 

6.  This  defendant  is  without  knowledge  as  to  the  numbeij  of  em¬ 
ployees  found  to  be  detrimental  to  the  business  of  plaintiffs  and 
released  from  their  service  each  year. 

7.  This  defendant  admits  the  allegations  in  paragraph  7|  except 
that  this  defendant  is  without  knowledge  as  to  the  number!  of  per¬ 
sons  that  have  been,  now  are,  or  in  the  future  may  be,  in  the!  employ 
of  plaintiffs  or  as  to  the  frequency  of  changes  in  personnel  This 
defendant  avers  that  the  amount  of  annuities  authorized  to  jbe  paid 
under  the  Retirement  Act  to  persons  who  leave  carrier  service  before 
they  reach  the  age  of  65  years  or  before  they  have  completed  30 
years  of  service  varies  with  the  age  and  service  period  pf  such 
persons. 
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8.  This  defendant  is  without  knowledge  of  the  terms  or  substance 
of  the  employment  relation  between  each  plaintiff  and  each  person 

or  any  person  in  its  employ.  This  defendant  is  without 
6S  knowledge  as  to  whether  each  plaintiff  has  paid  in  full  when 
due  and  intends  to  continue  so  to  pay  to  all  its  employees  all 
compensation  agreed  upon.  This  defendant  denies  that  the  Tax  Act, 
or  the  Retirement  Act,  or  the  retirement  system  authorized  by  the 
Retirement  Act,  requires  any  plaintiff  to  pay  any  sums  to  any  em¬ 
ployee  or  surviving  widow  or  widower  or  dependent  next  of  kin  of 
any  employee. 

9.  This  defendant  admits  that  the  Tax  Act  imposes  on  all  em¬ 
ployees  of  the  carriers  a  tax  of  S1/*  percent  of  their  compensation  for 
carrier  service  up  to  $300  per  month,  without  exemption  of  any  part 
thereof.  This  defendant  denies  each  and  every  allegation  in  para¬ 
graph  9  not  herein  specifically  admitted.  This  defendant  avers  that 
plaintiffs  are  without  right  to  challenge  the  constitutionality  of  the 
tax  to  be  levied  upon  employees  under  the  Tax  Act. 

10.  This  defendant  admits  that  under  the  retirement  system  au¬ 
thorized  by  the  Retirement  Act  payment  of  annuities  to  employees  of 
carriers  is  dependent  upon  their  having  reached  65  years  of  age  or 
having  performed  30  years  of  carrier  service  and  upon  the  election 
of  such  employees.  This  defendant  denies  each  and  every  allegation 
in  paragraph  10  not  herein  specifically  admitted. 

11.  Answering  the  first  sub-paragraph  of  paragraph  11  this  de¬ 
fendant  denies  each  and  every  allegation  thereof.  This 

69  defendant  avers  that  the  Retirement  Act  makes  no  demands 
upon  the  plaintiffs  or  other  carriers  and  that  the  demands 
made  upon  the  plaintiffs  by  the  Tax  Act  are  neither  arbitrary  nor 
unreasonable. 

Answering  the  second,  third,  fourth,  and  fifth  sub-paragraphs  of 
paragraph  11,  this  defendant  avers  that  the  allegations  of  fact  in  the 
second,  third,  fourth,  and  fifth  sub-paragraphs  of  paragraph  11  are 
allegations  as  to  matters  of  public  record  and  defendant  begs  to  refer 
to  the  record ;  this  defendant  admits  the  allegations  in  so  far  as  they 
accord  with  the  public  record  and  denies  them  in  so  far  as  they  differ 
from  the  public  record. 

Answering  the  sixth  sub-paragraph  of  paragraph  11,  this  defend¬ 
ant  is  without  knowledge  as  to  whether  plaintiffs  have  exhausted  the 
practical  possibilities  of  retrenchment  in  expenses  and  economy  con¬ 
sistent  with  safety.  This  defendant  avers  that  the  remaining  allega¬ 
tions  of  fact  in  the  sixth  sub-paragraph  of  paragraph  11  are  allega¬ 
tions  as  to  matters  of  public  record  and  defendant  begs  to  refer  to  the 
record ;  this  defendant  admits  the  allegations  in  so  far  as  they  accord 
with  the  public  record  and  denies  them  in  so  far  as  they  differ  from 
the  public  record. 

Answering  the  seventh  sub-paragraph  of  paragraph  11,  this  de¬ 
fendant  denies  that  the  tax  imposed  by  the  Tax  Act  upon  the  plain¬ 
tiffs  is  for  the  support  and  maintenance  of  the  retirement  system 
authorized  by  the  Retirement  Act.  This  defendant  avers  that 
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TO  the  retirement  system  authorized  by  the  Retirement  Acjt  is  to 
be  supported  and  maintained  by  appropriations  from  the  gen¬ 
eral  funds  in  the  Treasury  of  the  United  States.  This  defendant  is 
without  knowledge  as  to  the  allegations  in  the  seventh  sub-pardgraph 
of  paragraph  11  not  herein  specifically  denied. 

Answering  the  eighth  sub-paragraph  of  paragraph  11,  this  defend¬ 
ant  denies  that  the  Tax  Act  or  the  Retirement  Act  or  the  retirement 
system  authorized  by  the  Retirement  Act  is  arbitrary,  or  unreason¬ 
able,  or  capricious,  or  deprives  plaintiffs  of  their  property  or  'liberty 
of  contract  without  due  process  of  law,  or  takes  the  property  of 
plaintiffs  without  just  compensation,  or  violates  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

y 

i 

i 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  V  of 
the  bill  of  complaint,  this  defendant  denies  each  and  every  allegation 
thereof. 


For  the  answer  of  this  defendant  to  the  allegations  in  Par^  VI  of 
the  bill  of  complaint — 

l.1  This  defendant  denies  that  plaintiffs  have  shown  groupds  for 
the  interposition  of  a  court  of  equity  or  for  the  relief  sought 
71  in  the  bill  of  complaint  or  that  such  grounds  existi  This 
defendant  avers  that  on  the  contrary  plaintiffs  are  without 
right  to  the  interposition  of  a  court  of  equity,  and  further  that  this 
court  of  equity  is  without  jurisdiction,  and  further  that  R.  S.  3224 
forbids  this  court  of  equity  to  entertain  jurisdiction  of  this  suit. 

2.  This  defendant  admits  the  allegations  in  the  second  paragraph, 
except  that  this  defendant  denies  the  truth  of  the  characterization 
of  the  taxes  to  be  levied  under  the  Tax  Act  as  merely  pretended 
taxes. 

3.  This  defendant  denies  that  he  has  made  any  threats  to  enforce 
collection  of  the  tax  to  be  levied  under  the  Tax  Act  and  avirs  that 
he  has  as  yet  taken  no  steps  to  enforce  collection  of  said  tafc.  For 
the  consequences  of  violation  of  the  Tax  Act  this  defendant  begs 
to  refer  to  the  relevant  provisions  of  the  statutes  of  the !  United 
States. 

4.  This  defendant  denies  that  the  payment  of  the  tax  to  be  levied 
under  the  Tax  Act  will  inflict  irreparable  damage  or  any  leg^il  dam¬ 
age  upon  plaintiffs  or  their  officers. 

5.  This  defendant  denies  that  plaintiffs’  remedy  at  law  is  slow  or 

that  it  is  not  full  or  adequate  or  complete.  This  defendant  avers 
- - — 

i  For  convenience,  reference  is  herein  made  to  the  unnumbered  paragraphs  olf  Part  VI 
of  the  bill  of  complaint  by  number,  counting  as  the  first  paragraph  the  paragraph  reading : 
“As  grounds  for  the  interposition  of  a  court  of  equity  and  for  the  relief  herein  sought, 
plaintiffs  aver:” 
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that  plaintiffs  have  a  full,  adequate,  and  complete  remedy  at  law. 
For  the  terms  of  R.  S.  3226,  as  amended  by  section  1103,  Revenue 
Act  of  1932,  this  defendant  begs  to  refer  to  that  statute. 

6.  This  defendant  denies  that  there  is  any  danger  that  the 

72  plaintiffs  will  suffer  irreparable  damage  or  any  legal  dam¬ 
age  by  reason  of  either  the  Tax  Act  or  the  Retirement  Act  or 

the  retirement  system  authorized  by  the  Retirement  Act.  This  de¬ 
fendant  denies  that  the  funds  to  be  disbursed  under  the  Retirement 
Act  are  to  be  derived  from  the  Tax  Act.  This  defendant  avers  that 
the  funds  to  be  disbursed  under  the  Retirement  Act  are  authorized 
to  be  paid  only  out  of  the  general  funds  in  the  Treasury  of  the 
United  States.  This  defendant  is  without  knowledge  of  the  effect 
which  the  Retirement  Act  or  the  action  of  the  Railroad  Retirement 
Board  under  the  Retirement  Act  may  have  upon  the  employment 
status  of  employees  of  the  carriers.  This  defendant  avers  that  he 
has  no  power  to  take  any  action  and  has  no  intention  of  taking  any 
action  which  can  cause  the  dislocation  of  any  employee  of  a  carrier. 
This  defendant  is  without  knowledge  as  to  any  of  the  allegations  of 
the  sixth  paragraph  not  herein  specifically  denied. 

7.  This  defendant  admits  that  certain  of  the  plaintiffs  have  in 
effect  individual  voluntary  pension  plans,  but  this  defendant  is  with¬ 
out  knowledge  as  to  the  character  or  terms  of  those  plans.  This 
defendant  is  without  knowledge  as  to  the  number  of  such  plaintiffs 
who  have  such  plans,  or  as  to  the  percentage  of  railroad  employees 
covered  by  such  plans,  or  as  to  the  effect  that  the  Tax  Act  or  the 
Retirement  Act  or  the  retirement  system  authorized  by  the  Retire¬ 
ment  Act  may  have  upon  such  plans.  This  defendant  denies 

73  that  plaintiffs’  remedy  at  law  will  be  inadequate,  or  that  it 
will  involve  a  long  delay. 

8.  This  defendant  admits  that  the  Tax  Act  will  impose  an  obli¬ 
gation  on  the  plaintiffs  to  pay  in  the  aggregate  large  sums  of  money 
as  taxes  for  the  year  March  1,  1936,  to  February  28,  1937,  but  is 
-without  knowledge  as  to  the  amount  of  such  taxes.  This  defendant 
denies  that  the  Tax  Act  has  now  fastened  upon  the  plaintiffs,  or  any 
of  them,  any  monetafcry  liability. 

9.  This  defendant  admits  that  plaintiffs’  rates  for  service  to  the 
public  are  fixed  by  federal  and  state  commissions.  This  defendant 
denies  each  and  every  allegation  in  the  ninth  paragraph  not  herein 
specifically  admitted. 

10.  This  defendant  admits  that  plaintiffs  individually  and  collec¬ 
tively  have  a  public  transportation  duty,  for  the  proper  performance 
of  which  plaintiffs  continually  need  new  equipment,  new  rails,  and 
improvements  in  their  ways  and  structures.  This  defendant  denies 
each  and  every  allegation  in  the  tenth  paragraph  not  herein  specifi¬ 
cally  admitted. 

11.  This  defendant  admits  that  many  of  the  plaintiffs  have  obli¬ 
gations,  consisting  of  those  outstanding  in  the  hands  of  the  public 
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and  loans  from  the  Reconstruction  Finance  Corporation,  and  that 
some  of  these  obligations  mature  prior  to  December  31,  1936,  and 
that  some  of  the  plaintiffs  may  require  loans  or  extensions  to  liqui¬ 
date  said  obligations,  and  that  some  of  the  plaintiffs  may  need 

74  refunding  of  existing  obligations  before  December  3L  1936. 
This  defendant  is  without  knowledge  as  to  the  number  of  such 

plaintiffs  or  the  amounts,  terms,  or  conditions  of  such  obligjations. 
This  defendant  denies  that  there  is  any  tax  cloud  by  reason  iof  the 
Tax  Act.  This  defendant  denies  that  plaintiffs  will  suffer  any  injury 
for  which  there  is  no  adequate  or  compensatory  measure  in  damages 
or  adequate  remedy  at  law  and  denies  that  plaintiffs  will  suffer  any 
irreparable  injury  or  any  legal  injury  by  reason  of  the  Tax  Act  or 
the  Retirement  Act  or  the  retirement  system  authorized  by  the  Re¬ 
tirement  Act.  This  defendant  is  without  knowledge  as  to  hny  of 
the  allegations  in  the  eleventh  paragraph  not  herein  spedifically 
admitted  or  denied. 

12.  This  defendant  admits  the  allegations  in  the  first  sentence  of 
the  twelfth  paragraph.  This  defendant  denies  that  there  jis  any 
danger  that  the  plaintiffs,  or  any  of  them,  will  suffer  grave  or  (perma¬ 
nent  or  irreparable  injury,  or  any  legal  injury,  in  connectiqn  with 
pending  reorganizations,  or  otherwise,  by  reason  of  the  Tax  Act  or 
the  Retirement  Act  or  the  retirement  system  authorized  by  the 
Retirement  Act.  This  defendant  is  without  knowledge  of  the  Circum¬ 
stances  of  reorganizations  now  pending,  mentioned  in  the  jtwelfth 
paragraph,  or  any  of  them,  and  is  without  knowledge  of  anjf  of  the 
allegations  in  the  twelfth  paragraph  not  herein  specifically  admitted 

or  denied.  This  defendant  avers  that  the  tax  authorized  to  be 

75  levied  under  the  Tax  Act  has  no  different  effect  froifi  other 
taxes  upon  companies  in  reorganization  or  upoq.  other 

plaintiffs. 

13.  This  defendant  denies  each  and  every  allegation  in  the  thir¬ 
teenth  paragraph.  This  defendant  avers  that  there  is  no  reason  for 
and  no  danger  of  a  multiplicity  of  suits;  that  a  single  actioii  at  law 
is  adequate  to  determine  all  the  issues  relating  to  the  validity  of  the 
Tax  Act  or  the  Retirement  Act  or  the  retirement  system  authorized 
by  the  Retirement  Act. 

14.  This  defendant  is  without  knowledge  as  to  the  percentage  which 
plaintiffs  pay  of  all  employees’  compensation  paid  by  all  farriers. 
This  defendant  is  without  knowledge  as  to  the  percentage  which 
plaintiffs  will  be  required  to  pay  of  all  excise  taxes  to  be  levied  under 
the  Tax  Act.  This  defendant  denies  each  and  every  allegation  in 
the  fourteenth  paragraph,  as  to  which  the  lack  of  knowledge  on  the 
part  of  this  defendant  is  not  herein  specifically  alleged. 

15.  This  defendant  admits  that  the  Tax  Act  requires  plaintiffs  to 
deduct  from  employees’  compensation  the  tax  of  3%  per  cent  to  be 
levied  on  employees,  and  makes  plaintiffs  liable  for  payment  thereof 
to  the  United  States.  This  defendant  denies  that  plaintiffs  or  any 

I 

I 
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of  them  will  be  subjected  to  any  well  founded  suits  by  their  em¬ 
ployees  by  reason  of  plaintiffs’  obedience  to  the  Tax  Act.  This  de¬ 
fendant  avers  that  by  the  Tax  Act  plaintiffs  are  indemnified 

76  against  the  claims  and  demands  of  any  person  for  the  amount 
of  any  payment  of  employees’  taxes  made  by  plaintiffs.  This 

defendant  denies  each  and  every  allegation  in  the  fifteenth  para¬ 
graph  not  herein  specifically  admitted. 

16.  This  defendant  admits  that  many  of  plaintiffs’  employees  are 
casual  laborers  paid  daily,  many  of  them  are  paid  weekly,  many 
semi-monthly,  and  many  monthly.  This  defendant  admits  that  the 
Tax  Act  requires  each  carrier  to  collect  the  tax  levied  on  each  em¬ 
ployee  by  deducting  the  amount  of  the  tax  from  the  compensation 
of  the  employee  as  and  when  paid.  This  defandant  is  without 
knowledge  as  to  any  of  the  allegations  in  the  sixteenth  paragraph 
not  herein  specifically  admitted. 

17.  This  defendant  admits  that  the  Retirement  Board  is  required 
bv  the  Retirement  Act  to  certify  to  the  Secretary  of  the  Treasury 
the  name  and  address  of  each  person  entitled  to  receive  a  payment 
under  the  Act,  the  amount  of  such  payment,  and  the  time  at  which 
it  should  be  made.  This  defendant  is  without  knowledge  as  to  any 
of  the  allegations  in  the  seventeenth  paragraph  not  herein  specifi¬ 
cally  admitted.  For  the  powers  of  the  Retirement  Board  with  re¬ 
spect  to  obtaining  information  from  carriers  and  for  the  penalties 
for  refusal  to  furnish  such  information,  this  defendant  begs  leave 
to  refer  to  the  Retirement  Act. 

18.  This  defendant  is  without  knowledge  as  to  the  expense,  if  any, 
to  which  plaintiffs  may  be  put  to  obtain,  keep,  or  supply  any  data 

necessary  for  the  proper  execution  of  the  Retirement  Act. 

77  19.  This  defendant  is  without  knowledge  as  to  any  of  the 
allegations  in  the  nineteenth  paragraph. 

20.  This  defendant  denies  each  and  every  allegation  in  the  twentieth 
paragraph. 

Wherefore,  this  defendant  prays  that  the  bill  of  complaint  be  dis¬ 
missed  as  to  him,  and  that  this  defendant  be  awarded  his  costs. 

Leslie  C.  Garnett, 

United  States  Attorney. 

1  Harry  L.  Underwood, 

Assistant  United  States  Attorney . 
Charles  M.  Hay, 

Walter  H.  Pollak, 

Charles  E.  Wyzanski,  Jr., 
Special  Assistants  to  the  Attorney  General . 
Samuel  J.  Silverman, 

Attorney. 

78  District  of  Columbia, 

City  of  Washington ,  ss: 

Charles  M.  Hay,  being  first  duly  sworn,  deposes  and  says  that  he  is 
a  Special  Assistant  to  the  Attorney  General  of  the  United  States 
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engaged  in  defending  this  action.  That  he  has  read  the  foregoing 
answer  and  verily  believes  the  facts  stated  therein  to  be  true. 

Charles  M.  Hay. 

Sworn  to  before  me  this  5th  day  of  February  1936. 

[seal]  Dorothy  Jost. 

79  Motion  to  dismiss 

i 

Filed  Februarv  5.  1936 
%/  ; 

27ow  come  the  defendants  Railroad  Retirement  Board  and  Murray 
W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy,  individually  and 
as  members  of  Railroad  Retirement  Board,  and  move  the  (jourt  to 
dismiss  the  bill  of  complaint  herein  as  to  these  defendants  ujpon  the 
grounds — 

1.  That  the  bill  of  complaint  does  not  present  for  deternjiination 
any  case  or  controversy  or  any  justicable  issue; 

II.  That  the  bill  of  complaint  does  not  state  facts  sufficient  to 
constitute  a  case  within  the  equity  jurisdiction  of  this  Cohrt; 

III.  That  the  bill  of  complaint  does  not  state  facts  sufficient  to 
constitute  a  valid  cause  of  action  in  equity — 

As  to  each  of  the  three  grounds  above  mentioned  iii  that — 

80  1.  The  bill  of  complaint  does  not  allege  that  these  defendants 
have  issued  any  order  or  taken  any  action  affecting  any  right 

of  plaintiffs  cognizable  in  a  court  of  equity ;  nor  are  these  defendants 
under  any  duty  to  issue  any  such  order  or  take  any  such  actjion ; 

2.  The  bill  of  complaint  does  not  allege  that  these  defendants 
have  made  any  threat  to  is 
ing  any  right  of  plaintiffs 

3.  These  defendants  are  without  present  power  to  issue  ahy  order 
or  to  take  any  action  affecting  any  right  of  plaintiffs  cognizable  in 
a  court  of  equity. 

Wherefore  these  defendants  pray  that  the  bill  of  complaint  may 
be  dismissed,  and  that  these  defendants  may  be  hence  dismissed  with 
their  costs. 

Leslie  C.  Garnett, 

United  States  Attorney. 
Harry  L.  Underwood, 

Assistant  United  States  Attorney. 
Charles  M.  Hay, 

Walter  H.  Pollak, 

Charles  E.  Wyzanski,  Jr., 
Special  Assistants  to  the  Attorney  General. 

Harry  Shulman, 

Special  Counsel  to  the  Railroad  Retirement  Board. 

Samuel  J.  Silverman, 

Robert  M.  Cooper, 

Attorneys. 

Dated  February  — ,  1936. 

104781—36 - 4 


>ue  any  order  or  to  take  any  action  affect- 
cognizable  in  a  court  of  equity;  j 
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81  Order  on  motion  of  ^William  S.  Bailey  and  others  for  leave 

to  intervene 

Filed  March  4,  1936 

*  *  *  He  *  *  * 

This  cause  coming  on  to  be  heard  at  this  term  on  the  motion  of 
William  S.  Bailey.  Octave  Harris  Barnes,  Richard  R.  Brown,  Arthur 
L.  Bunch,  William  R.  Chisholm,  John  C.  Christian,  George  C.  Cox, 
William  J.  Fulton,  William  Eli  Hand,  George  E.  Higginbotham,  Sea¬ 
born  D.  Hurst.  Jr..  James  M.  Jackson,  J.  Clyde  Mixon,  Howard  W. 
Pinner,  J.  Bellamy  Smith,  and  Albert  S.  Trundle,  Jr.,  for  leave  to 
file  an  intervening  petition,  a  copy  of  which  was  annexed  to  said 
motion  in  the  above-entitled  cause,  and  to  be  made  parties  plaintiff 
herein;  and  upon  the  consent  of  counsel,  and  upon  consideration 
thereof,  it  is  this  4th  day  of  March  1936,  ordered,  adjudged,  and 
decreed  as  follows,  viz. : 

82  1.  Said  motion  for  leave  to  intervene  as  parties  plaintiff 
herein  be  and  the  same  hereby  is  granted  and  said  petitioners 

be  and  they  hereby  are  granted  leave  to  file  said  intervening  petition 
within  10  days  of  the  date  of  this  order. 

2.  The  motion  to  dismiss  the  bill  of  complaint  herein  heretofore 
made  by  defendants '  Railroad  Retirement  Board,  Latimer,  Dailey, 
and  Eddy,  shall  be  deemed  to  apply  to,  and  to  have  been  made  with 
respect  to,  said  intervening  petition. 

3.  Defendant  Helvering  be  and  he  hereby  is  required  to  file  his 
answer  or  other  defense  to  said  intervening  petition  in  the  Clerk’s 
office  within  20  days  after  service  upon  his  attorneys  of  notice  of  the 
filing  of  said  intervening  petition. 

Jesse  C.  Adkins, 

Justice  of  the  Supreme  Court ,  District  of  Columbia. 

83  The  foregoing  order  is  hereby  consented  to. 

R.  Granville  Curry,  Frederick  M.  Dolan,  Attorneys  for 
Intervening  Plaintiffs;  Sydney  R.  Prince,  Sidney  S. 
Alderman,  Jacob  Aronson,  Robert  V.  Fletcher, 
Edward  S.  Jouett,  Dennis  F.  Lyons,  Emmett  E.  Mc- 
Innis,  Attorneys  for  Plaintiffs;  Leslie  C.  Garnett, 
Lmited  States  Attorney;  Harry  L.  Underwood,  As¬ 
sistant  United  States  Attorney;  Walter  H.  Poliak, 
Charles  M.  Hay,  Charles  E.  Wyzanski,  Jr.,  Special 
Assistants  to  the  Attorney  General;  Harry  Shulman, 
Special  Counsel  to  the  Railroad  Retirement  Board. 

84  Memorandum  opinion 

Filed  March  5,  1936 

^  ^  ^  3|S  ^ 

The  members  of  the  Railroad  Retirement  Board  have  accepted 
their  respective  offices  created  by  the  act  of  Congress,  and  the  Court 
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can  assume  that  they  will  attempt  to  carry  out  the  duties  imposed 
upon  them  by  the  act.  In  addition  I  think  that  the  allegation  of  the 
bill  of  complaint  that  “it  will  be  necessary  that  the  Board  gather 
and  keep  records  of  the  employee  of  carriers,  and  the  carriers  are 
the  only  sources  from  which  data  can  be  obtained”,  contains  an 
allegation  of  fact.  1 

The  motion  to  dismiss  should  be  overruled.  1 

Jennings  Bailey,  Justice. 

I 

85  Intervening  petition  of  'William  S.  Bailey  and  certain  other 

railroad  employees  1 

I 

Filed  March  5,  1936  j 

*  Jjc  #  $  $  ♦  I  * 

I 

To  the  Supreme  Court  of  the  District  of  Columbia: 

Petitioners  William  S.  Bailey,  Octave  Harris  Barnes,  [Richard 
R.  Brown,  Arthur  L.  Bunch,  'William  R.  Chisholm,  John  C.  Chris¬ 
tian,  George  C.  Cox,  William  J.  Fulton,  William  Eli  Hand;  George 
E.  Higginbotham,  Seaborn  D.  Hurst,  Jr.,  James  M.  Jackson,  J.  Clyde 
Mixon,  Howard  W.  Pinner,  J.  Bellamy  Smith,  and  Albert  0.  Trun¬ 
dle,  Jr.,  by  and  through  their  attorneys,  and  by  leave  of  Court  first 
had  and  obtained,  in  this  their  intervening  petition  represent  unto 
this  Honorable  Court,  as  follows: 


This  suit  was  heretofore  instituted  by  The  Alton  Railroad  Com¬ 
pany,  one  hundred  thirty  seven  other  other  carriers  by  railroad,  two 
express  companies,  and  one  sleeping  car  company,  all  subject  to  the 
Interstate  Commerce  Act,  against  the  above  named  defeiidants,  to 
have  adjudged  unconstitutional  and  void,  and  to  enjoin  th^  enforce¬ 
ment  of,  an  Act  of  Congress,  approved  August  29,  1935j  entitled, 
“An  Act  to  establish  a  retirement  system  for  employees  of  carriers 
subject  to  the  Interstate  Commerce  Act,  and  for  other  purposes”, 
referred  to  herein  as  the  “Retirement  Act”,  and  the  Act 
86  of  Congress  approved  on  the  same  day,  to  wit,  August  29, 
1935,  entitled,  “An  Act  to  levy  an  excise  tax  upon  carriers  and 
an  income  tax  upon  their  employees,  and  for  other  purposes”,  here¬ 
inafter  referred  to  as  the  “Tax  Act”.  The  Railroad  Retirement  Act 
and  the  Tax  Act  are  shown  in  the  appendix  to  the  bill  of  complaint 
in  this  suit. 

n 

i 

Petitioners  are  citizens  of  the  United  States  and  are  employees  of 
the  Atlantic  Coast  Line  Railroad  Company,  one  of  the  plaintiffs 
in  this  suit.  They  have  been  in  the  employ  of  such  company  for  a 
number  of  years,  the  minimum  length  of  service  being  ten  years 
and  the  maximum  thirty  one  years,  and  expect  to  continue  in  the 
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employ  of  such  company  on  and  after  March  1,  1936.  The  name  of 
each  petitioner,  his  age,  his  place  of  residence,  the  nature  of  his 
employment  with  said  company,  and  the  length  of  his  service  there¬ 
with  are  as  follows: 


Name 

Age 

Place  of  residence 

Nature  of  employment 

Years 

of 

serv¬ 

ice 

William  S,  Railey 

47 

Jacksonville,  Florida  _ 

Chief  elerk.  _  _  _ 

31 

Oetave  Harris  Barnes 

35 

Rose  Hillr  North  Carolina 

Clerk . . 

18 

Riehard  R.  Brown 

36 

Jaeksonviller  Florida  . 

Telegrapher  __  _ 

10 

Arthur  T,.  Rnneh 

52 

Savannah,  Georgia 

Telegraph  manager.  _  „ 

23.5 

William  R  Chisholm 

48 

Wilmington,  North  Carolina _ 

Assistant  ehief  elerk. 

18 

John  C  Christian 

34 

Wilmington,  North  Carolina _ 

Chief  elerk 

15.5 

George  C  Coy 

44 

Goldsboro,  North  Carolina. _ 

Freight  agent _ 

26 

William  J.  Fulton 

53 

Florence,  South  Carolina _ 

Train-dispatcher _ 

27 

William  F.li  Hand 

32 

Wilimington,  North  Carolina _ 

Assistantehief  elerk.. 

16 

George  E.  Higginbotham _ 

47 

Jacksonville,  Florida _ 

Carpenter.  _ 

13 

Seaborn  D.  Hnrst,  Jr 

38 

Wilmington,  North  Carolina _ 

Chief  elerk. 

19.5 

James  M.  Jaekson.. 

31 

Crescent  City,  Florida _ 

Telegrapher. 

11 

J.  Clyde  Mixon.  ... 

3S 

Savannah,  Georgia.  _ 

Chief  elerk 

19 

Howard  W.  Pinner _ 

29 

Wilmington,  North  Carolina.... 

Stenographer-secretary _ 

11.5 

J.  Bellamy  Smith. .  _ 

37 

Wilmington,  North  Carolina _ 

Shopman 

13.5 

Albert  S.  Trundle,  Jr _ 

35 

Wilmington,  North  Carolina _ 

Chief  elerk 

15 

8T  III 

Petitioners  file  this  petition  for  themselves  and  a  large  number,  to 
wit,  over  2,000  employees,  of  said  railroad  company  who  are  similarly 
interested,  who,  like  petitioners,  believe  that  they  are  required  by 
unconstitutional  enactment  to  participate  in  a  compulsory  pension 
system,  and  who  have  contributed  of  their  means  to  obtain  relief 
in  this  suit. 

IV 

Petitioners  have  a  common  interest,  in  that,  among  other  things, 
they  and  those  whom  they  represent  are  employees  of  the  same  rail¬ 
road  company,  to  wit,  Atlantic  Coast  Line  Railroad  Company ;  that 
they  are  subject  to  the  operation  and  benefits  of  the  pension  system 
voluntarily  maintained  by  such  company  without  contribution  by 
any  employee,  as  hereinafter  described ;  that  they  will  be  compelled  in 
support  of  the  compulsory  pension  system  provided  for  in  the  Re¬ 
tirement  Act  and  the  Tax  Act  to  contribute  by  a  so-called  income 
tax  of  3.5  per  cent  upon  their  salaries  or  wages,  not  in  excess  of  $300 
per  month,  for  the  year  ending  February  28,  1937 ;  that  beginning 
on  or  about  March  15, 1936,  and  semi-monthly,  or  at  shorter  intervals, 
thereaf  ter,  said  railroad  company,  pursuant  to  the  Tax  Act  and  under 
threats  of  the  defendant  Guy  T.  Helvering,  Commissioner  of  Internal 
Revenue,  intends  to  and  will  collect  such  so-called  tax  from  its  em¬ 
ployees,  including  petitioners,  by  deductions  from  their  salaries  and 
wages,  as  and  when  paid;  and  that  petitioners  seek  relief  from  the 
payment  of  such  exactions  on  the  ground  that  said  Acts  are  unconsti¬ 
tutional  and  void. 
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Petitioners  are  informed  and  believe,  and  therefore  aver,  ihat  in 
future  years  larger  sums  will  be  necessary  to  maintain  such  com¬ 
pulsory  pension  system  than  will  be  provided  by  the  3.5  per  cent 
exactions  upon  railroads  and  the  3.5  per  cent  exactions  upon 

88  employees  in  said  Acts ;  that  continuance  of  the  policy  of  such 
system  will  require  contributions  of  one  half  from  employees 

and  one  half  from  the  railroads  with  no  expense  to  the  Federal 
government;  that  approximately.  $72,000,000!  will  be  required  of 
Class  I  Railroads  and  their  employees,  including  the  Atlantic  Coast 
Line  Railroad  Company  and  its  employees,  for  the  calendar  year 
1937,  and  that  the  amounts  similarly  required  will  annually  increase 
to  about  $107,000,000  for  the  year  1940;  about  $215,000,000  £or  the 
year  1950 ;  and  about  $269,000,000  for  the  year  1960. 

Thus  the  burden  of  the  3.5  per  cent  exaction  from  petitioners  is 
merely  preliminary  to  increasingly  burdensome  exactions  which,  peti¬ 
tioners  are  informed,  will  ultimately  approximate  7  per  cent,  or  about 
twice  the  exaction  provided  for  in  the  Tax  Act.  Such  burdens  will 
harshly  affect  petitioners.  Their  salaries  or  wages  from  such  com¬ 
pany  range  from  approximately  $130  per  month  to  approximately 
$260  per  month,  and  average  only  about  $179  per  month. 

Some  of  the  infirmities  in  the  compulsory  pension  systenji  which 
will  work  such  unwarranted  hardships  on  petitioners  are  shown  by 
the  legislative  history  of  the  Tax  and  Retirement  Acts  apd  were 
forecast  in  a  statement,  made  by  the  Federal  Coordinator  off  Trans¬ 
portation  on  July  17,  1935,  in  a  letter  to  the  Chairman  of  thb  Senate 
Committee  on  Interstate  Commerce,  in  which  he  said  that,  although 
he  favored  special  retirement  and  annuity  legislation  for  the  Railroad 
industry,  the  enactment  of  the  proposed  legislation  would  be  hasty 
and  ill-conceived,  that  it  would  not  be  in  the  interest  of  either  the 
employees  or  the  carriers,  that  further  study  would  be  needed  to 
prepare  a  plan  which  would  meet  the  needs  of  the  situation,  and  that 
his  warning  was  that  such  hastily  drawn  legislation  “would  lead  to 
further  disillusion  and  disappointment,  especially  among  railroad 
employees.” 

89  *  Y 


Petitioners,  as  hereinabove  set  forth,  are  and  have  been  working 
under  a  pension  system  voluntarily  established  and  maintained  by  the 
Atlantic  Coast  Line  Railroad  Company.  Such  system  was  established 
32  years  ago,  in  February  1904,  and  has  since  been,  and  is  nbw  being, 
maintained  through  funds  furnished  by  such  company  without  any 
contributions  whatever  from  employees.  Under  such  pension  system 
it  is  provided,  among  other  things,  that  employees  who  have!  attained 
the  age  of  70  years  shall  be  retired  and  such  of  them  as  havb  been  at 
least  ten  years  in  the  service  of  the  railroad  company  when  So  retired 
shall  be  pensioned. 

Such  pension  is  computed  as  follows:  For  each  year  of  service 
there  is  an  allowance  of  1  per  cent  of  the  average  regular!  monthly 
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pay  received  for  the  10  years  preceding  retirement,  except  that  the 
sum  of  $15  per  month  is  fixed  as  a  minimum  pension  to  be  paid  in 
each  case  where  the  computation  on  the  basis  above  set  forth  results 
in  an  amount  less  than  $15  per  month.  Thus  if  an  employee  has 
been  in  the  service  for  40  years  and  has  received  on  an  average  for 
the  last  10  years  $150  per  month  regular  wages,  his  pension  allow¬ 
ance  would  be  one  per  cent  for  each  year  of  service,  or  40  per  cent, 
which  applied  to  $150  would  result  in  a  pension  of  $60  per  month. 

It  is  further  provided  under  such  pension  system  that  employees 
between  61  and  TO  years  of  age  who  have  been  10  years  in  the  service 
of  the  company  and  who  have  become  incapacitated  may  be  retired 
and  pensioned,  such  pension  to  be  computed  as  hereinabove  described. 
Provision  is  also  made  for  pensioning  employees  under  61  years  of 
age  because  of  permanent  disability  where  they  have  been  in  the 
service  of  the  railroad  company  20  years,  such  pension  being  likewise 
computed  in  accordance  with  the  formula  above  mentioned. 

90  VI 

Under  such  voluntary  pension  system  of  the  Atlantic  Coast  Line 
Railroad  Company  it  is  possible  that  many  of  petitioners,  without 
making  any  contribution  whatever,  may  receive  annuities  actually 
larger  than  those  to  which  they  would  be  entitled  under  the  Retire¬ 
ment  Act  and  Tax  Act,  which  impose  upon  them  burdensome  and 
oppressive  exactions.  A  comparison  of  possible  pensions  under  both 
such  systems  is  shown  in  Exhibit  A  hereto  attached  and  made  a  part 
hereof. 

The  remaining  petitioners  may  possibly  receive  less  in  pensions 
per  month  under  the  Atlantic  Coast  Line  Railroad  Company  pension 
system  than  under  the  Retirement  Act  pension  system,  but  they  and 
the  other  petitioners  object  to  having  forced  upon  them  against  their 
will  the  compulsory  pension  system  which  is  provided  in  the  Retire¬ 
ment  and  Tax  Acts  and  which  requires  of  them  large  and  burden¬ 
some  payments,  becoming  even  larger  in  the  future.  Taking  into 
account  such  payments  and  the  other  disadvantages  of  such  com¬ 
pulsory  system  they  prefer  the  present  pension  system  voluntarily 
maintained  by  the  Atlantic  Coast  Line  Railroad  Company.  Peti¬ 
tioners  believe,  and  therefore  allege,  that  continuance  of  the  present 
pension  system  of  such  railroad  company  is  threatened  by  the  enforce¬ 
ment  of  the  compulsory  pension  system  under  said  Acts  and  that  peti¬ 
tioners  will  be  deprived  of  benefits  under  such  voluntary  pension 
system  by  and  through  enforcement  of  such  compulsory  pension 
system  under  acts  which  are  unconstitutional  and  beyond  the  power 
of  Congress  to  enact. 

VII 

Each  petitioner,  except  William  R.  Chisholm,  has  one  or  more  per¬ 
sons  dependent  upon  him  for  support,  and  each  carries  insurance, 
the  average  amount  being  approximately  $8,500.  It  is  difficult  under 
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present  conditions  for  petitioners  to  continue  such  insurance  with 
their  limited  incomes  and  their  heavy  responsibilities.  The  cpmpul- 
sory  pension  system  provided  by  the  Retirement  Act  and  the 

91  Tax  Act  jeopardizes  the  further  carrying  of  such  insurance 
and  threatens  dependents  of  petitioners  with  loss  of  much 

needed  protection.  j 

Under  such  compulsory  pension  system,  petitioners  who  maV  never 
receive  any  benefits  under  such  Acts  will  by  burdensome  and  Oppres¬ 
sive  exactions  of  increasing  amounts  have  part  of  their  hard' earned 
wages  taken  away  from  them  and  given  to  other  groups  of  employees 
on  the  same  and  on  other  railroads  as  follows : 

(a)  To  those  employees  who  shall  reach  the  age  of  at  least  65 
years  and  shall  retire,  or 

(b)  To  those  employees  who  shall  have  served  30  years  with  any 
railroad  subject  to  the  Acts  and  shall  retire  not  earlier  than  age  51, 
or 

(c)  To  those  employees  who  shall  have  served  30  years  w]ith  any 
railroad  subject  to  the  Acts  and  shall  have  been  retired  because  of 
mental  or  physical  disability,  or 

(d)  In  case  of  death  of  any  such  employee  described  in  paragraphs 

(a),  (b),  and  (c)  above,  to  the  spouse  or  next  of  kin  for  ope  year, 
the  annuity  in  such  case  being  cut  in  half,  except  where  as  provided 
in  section  5  of  the  Retirement  Act  a  reduced  annuity  is  paijl  to  the 
employee  during  life  and  to  the  surviving  spouse.  j 

Petitioners  are  subjected  by  such  compulsory  pension  system  to 
the  staggering  burden  of  contributing  funds  to  carry,  with  the  rail¬ 
roads,  the  payment  of  annuities  arising  in  respect  to  past  j  services 
as  to  which  no  contribution  has  been  made  under  said  Ac^s.  The 
burden  of  such  past  services  includes  (1)  about  50,000]  railway 

92  employees  who  were  on  August  29,  1935,  the  date  of  tfye  enact¬ 
ment  of  said  Acts,  or  have  since  become,  65  years  of  age,  (2) 

about  90,000  railway  employees  who  have  already  served  30  ‘years  or 
more  with  one  or  more  railroads,  (3)  a  large  portion  of  the  approx¬ 
imately  1,000,000  other  railway  employees  who  on  August  &9,  1935, 
had  to  their  credit  substantial  periods  of  railroad  service,  (i)  about 
200,000  additional  persons  on  furlough  or  leave  of  absence  ftom  rail¬ 
roads  and  having  prior  railroad  service,  and  finally  (5)  a  substantial 
portion  of  the  more  than  800,000  ex-railway  employees  on  August  29, 
1935,  whose  past  services  will  be  considered,  if  such  person^  at  any¬ 
time  and  for  any  period  have  been,  or  should  be,  reemployefl  by  any 
railroad  after  August  29,  1935.  Such  burdens  arising  ftom  past 
services  and  to  be  borne  by  carriers  and  their  employees  glider  the 
compulsory  pension  system  will,  petitioners  are  informed,  amount  to 
several  billion  dollars. 

Petitioners  are  required  under  such  compulsory  pension  System  to 
make  contributions  not  in  respect  to  conditions  on  the  Atladtic  Coast 
Line  Railroad  alone  but  on  the  basis  of  pooling  all  railroads  subject 
to  the  Acts  and  treating  them  as  one  system. 
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Each  petitioner  under  the  compulsory  pension  system  provided  for 
in  such  Acts  will  be  forced  to  contribute  by  a  so-called  income  tax 
for  a  number  of  years,  but  will  be  entitled  to  no  return  of  such  con¬ 
tributions,  nor  to  any  benefit  whatever,  unless  such  petitioner  lives 
to  be  65  years  of  a<re,  or  has  30  years’  railroad  service  and  then  is 
disabled  or  survives  to  age  51.  Even  at  age  51,  after  30  years’  service, 
the  annuity  payable  upon  voluntary  retirement  of  such  petitioner 
would  be  of  little  value  to  him  because  of  the  provision  in  the  law  by 
which  an  annuity  payable  before  age  65  is  reduced  one-fifteenth 

93  for  each  year  that  the  employee  is  less  than  such  age  at  the 
time  of  the  first  annuity  payment,  and  thus  the  petitioner  at 

age  51  would  receive  only  one-fifteenth  of  the  maximum  annuity 
payable  at  age  65. 

Like  reductions  are  made  after  age  65,  except  by  special  contract 
with  the  carriers  for  the  years  from  65  to  70.  The  practical  effect 
may  be  that  such  petitioners  as  survive  to  age  65,  and  are  fit  and 
willing  to  work,  may  be  unable  to  make  such  contracts  and  be  forced 
to  retire  or  otherwise  be  penalized  by  the  reductions  in  pensions 
provided  for  in  the  Retirement  Act. 

Some  of  petitioners,  although  required  for  many  years  to  con¬ 
tribute  through  heavy  impositions  under  such  compulsory  pension 
system,  may  die  soon  after  receiving  or  being  entitled  to  receive 
pensions  under  such  system  and  only  a  small  portion  of  such  contri¬ 
butions  may  go  in  each  case  to  the  surviving  spouse  or  dependent 
next  of  kin. 

In  the  foregoing  and  in  other  respects,  the  compulsory  pension 
system  provided  for  in  such  Acts  amounts  to  an  unconstitutional 
regulation  of  the  private  affairs  of  petitioners  and  arbitrarily  de¬ 
prives  them  of  their  rights  and  imposes  burdens  upon  them  in  contra¬ 
vention  of  the  due  process  clause  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 

VIII 

Each  petitioner  has  spent  years  in  fitting  himself  for  railroad 
service  and  in  particular  in  preparing  himself  to  perform  in  satis¬ 
factory  manner  work  of  the  Atlantic  Coast  Line  Railroad  Company. 
By  the  compulsory  pension  system  required  of  him  by  the  Retire¬ 
ment  Act  and  the  Tax  Act  each  petitioner  is  deprived  of  liberty  of 
contract  in  that  he  is  restricted  in  making  contracts  of  employment 
with  any  railroad  company  except  subject  to  the  unreasonable  and 
oppressive  burdens  of  such  compulsory  pension  system,  and  is 

94  thus  deprived  of  his  rights  contrary  to  the  provisions  of  the 
Fifth  Amendment  to  the  Constitution. 

IX 

Prior  to  the  passage  of  the  present  Retirement  Act  and  the  Tax 
Act  there  was  enacted  by  Congress  on  June  27,  1934,  an  Act  entitled 
“An  Act  to  provide  a  retirement  system  for  railroad  employees,  to 
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provide  unemployment  relief,  and  for  other  purposes”.  By  such  Act 
Congress  sought  to  establish  a  compulsory  pension  system,  which  on 
May  6,  1935,  was  held  and  adjudged  by  the  Supreme  Court  of  the 
United  States  to  be  unconstitutional  and  void.  Petitioners  respect¬ 
fully  represent  that  the  present  Railroad  Retirement  Act  apd  Tax 
Act  together  provide  for  substantially  the  same  compulsory  pension 
system  found  unconstitutional  by  the  Supreme  Court  of  the  United 
States,  and  are  likewise  unconstitutional  and  void. 

I 

X 

If  for  any  reason  petitioners’  construction  of  the  Retirement  Act 
and  the  Tax  Act  as  together  providing  a  compulsory  pension  j  system 
be  not  accepted  and  these  two  Acts  be  held  to  be  separate  anil  unre¬ 
lated,  nevertheless  there  is  no  proper  basis  for  singling  out  railway 
employees,  including  petitioners,  and  imposing  upon  them  a  j  special 
income  tax  not  applicable  to  other  employees  or  to  individuals  gen¬ 
erally.  The  Tax  Act  in  thus  applying  to  petitioners  and  in  Subject¬ 
ing  them  to  a  special  tax  without  exemption,  although  they  are  now 
subject  to  the  general  income  tax  laws  enacted  by  Congress;  results 
in  bringing  about  arbitrary  classification  and  the  taking  of  petition¬ 
ers’  property  in  violation  of  the  Fifth  Amendment  to  the  Constitu¬ 
tion.  Petitioners,  with  their  limited  means,  can  ill  afford  to  bear  the 
heavy  burdens  imposed  by  the  Tax  Act  which  is  not  only  Unconsti¬ 
tutional  but  ignores  general  principles  that  income  taxes  should  be 
assessed  against  those  best  able  to  bear  them.  The  Tax  Act  is  further 
arbitrary  in  imposing  taxes  upon  the  Atlantic  Coast  Line 
95  Railroad  Company  and  its  employees,  while  excluding  com¬ 
peting  motor  carriers  and  water  carriers  and  their  employees. 


Petitioners  further  say  that  they  adopt  and  incorporate  l^erein  by 
reference  as  fully  as  if  set  forth  in  full  all  the  allegations  }n  “Arti¬ 
cles”  I,  II,  III,  IV,  V,  and  VI,  of  the  bill  of  complaint  in  this  suit. 

Wherefore,  petitioners  pray  that  the  relief  prayed  for  iri  the  bill 
of  complaint  in  this  suit  be  granted;  that  upon  final  hearing  herein 
a  decree  be  entered  declaring  said  Retirement  Act  and  said  Tax  Act 
to  be  unconstitutional,  null,  and  void  and  perpetually  enjojning  en¬ 
forcement  of  said  Acts  and  the  compulsory  pension  system  provided 
for  therein ;  that  defendants  Railroad  Retirement  Board  and  Murray 
W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy  individually  and  as 
members  of  said  board,  and  Guy  T.  Helvering,  individually  and  as 
Collector  of  Internal  Revenue,  be  perpetually  enjoined  from  enforc¬ 
ing  said  Acts  and  said  compulsory  pension  system,  and  from  collect¬ 
ing  through  the  Atlantic  Coast  Line  Railroad  Company  bjv  deduct¬ 
ing  or  causing  to  be  deducted,  from  the  salaries  and  wa^es  of  its 
employees,  including  petitioners,  any  amounts  pursuant  to  said  Acts; 
that  defendants  be  required  to  answer  this  petition  but  ijiot  under 
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oath,  their  answers  under  oath  being  expressly  waived;  and  that 
petitioners  have  such  further  relief  in  the  premises  as  the  nature  of 
the  case  shall  require  and  as  to  this  Court  shall  seem  meet. 

R.  Granville  Curry, 
Frederick  M.  Dolan, 
Attoi'neys  for  Petitioners. 

96  State  of  North  Carolina, 

County  of  New  Hanover ,  ss: 

Seabcrn  D.  Hurst,  Jr.,  being  duly  sworn  deposes  and  says: 

That  he  is  one  of  the  petitioners  named  in  the  foregoing  interven¬ 
ing  petition ;  that  he  has  been  duly  authorized  to  make  this  verifica¬ 
tion  on  behalf  of  each  of  the  petitioners  named  in  such  petition ;  that 
he  has  read  said  petition  and  knows  the  contents  thereof ;  that  he  is 
familiar  with  the  facts  therein  stated;  and  that  they  are  true  and 
correct  to  the  best  of  his  knowledge,  information,  and  belief. 

Seaborn  D.  Hurst,  Jr. 

Subscribed  and  sworn  to  before  me  a  notary  public  in  and  for 
the  state  of  North  Carolina  and  County  of  New  Hanover  this  25th 
dav  of  Februarv  1936. 

•j  %/ 

[notarial  seal]  A.  B.  Love, 

i  Notary  Public. 

My  Commission  expires  March  6,  1937. 
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Comparison  of  possible  pensions  under  Atlantic  Coast  Line  Railroad  Company 
voluntary  pension  system  icith  those  under  compulsory  pension  system  pro¬ 
vided  in  the  retirement  and  tax  acts 


Name  of  employee 

Age 

Length 
of  serv¬ 
ice 

W.  S.  Bailev  ! 

47 

31 

O.  H.  Barnes  _ 

35 

18 

R.  R.  Brown _  .  _ 

36 

10 

A.  L.  Bunch . -  J 

52 

23# 

18 

W.  R.  Chisholm _ ! _ 

4S 

J.  C.  Christian 

34 

15# 

26 

G.  C.  Cox___  _  _  .  l 

44 

W.  J.  Fulton  .  __  _ 

53 

27 

W.  E.  Hand.  _  _  L 

32 

16 

G.  E.  Higginbotham 

47 

13 

S.  T>.  Hurst,  Jr._-  __  _ 

38 

19# 

11 

J.  M.  Jackson 

31 

J.  C.  Mixon _ _ 

38 

19 

H.  W.  Pinner  _  _  _  __  ! 

29 

11# 

13# 

15 

J.  B.  Smith.  -  _  _  

37 

A.  S.  Trundle,  Jr  _ .  _  i 

35 

Present 
monthly 
salary  1 

Average 
monthly 
wage  8- 
year 
period  2 

Average 
monthly 
wage  30- 
year 
period 

Retire¬ 
ment  Act 
monthly 
pension 
age  65  s 

$252. 09 

$136. 10 

$252.48 

$252. 48 

$105. 60 

155.25 

82.28 

142. 79 

147.77 

74.10 

162.00 

71.28 

137.  S5 

153.95 

76.20 

215.00 

88.15 

207.10 

208.68 

92.70 

150.  00 

60.  00 

197. 16 

178. 30 

83.40 

187.23 

95. 48 

177.04 

181.79 

84.60 

211. 50 

109. 80 

148.77 

157. 13 

77. 10 

238.50 

104.94 

260.04 

257.89 

107.40 

173.28 

93.57 

150. 15 

160. 94 

78.30 

130. 00 

46.80 

111.66 

122.05 

62.40 

252.09 

128. 56 

214.29 

226.89 

9S.  10 

170.00 

85.00 

146.03 

161. 21 

78.30 

215. 66 

109.99 

232. 86 

226.55 

98.10 

172.30 

89.60 

99.29 

143. 10 

72.00 

1S3.04 

84.20 

184. 17 

183.57 

85.20 

260. 19 

130. 10 

216.  61 

238. 40 

101.40 

.  1  Present  monthly  salary  is  used  in  estimating  period  subsequent  to  March  1,  1936,  as  to  both  Atlantic 
Coast  Line  and  Retirement  Act  pension  systems. 

2  The  S  year  period  ended  December  31, 1931,  as  provided  in  section  3  of  the  Retirement  Act.  The  entire 
8  year  period  was  used  as  to  each  petitioner  except  Richard  R.  Brown,  as  to  whom  the  6  years  of  his  actual 
service  out  of  the  8  year  period  were  used  and  except  James  M.  Jackson  as  to  whom  the  7  years  of  his  actual 
service  out  of  the  8  year  period  were  used. 

*  Computed  as  provided  in  section  3  of  the  Retirement  Act  and  based  upon  wages  as  explained  in  Notes 
1  and  2  above. 
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Service  of  a  copy  of  the  foregoing  intervening  petition  of 
William  S.  Bailey  and  others,  filed  in  the  Supreme  Court  of 
the  District  of  Columbia  on  March  5,  1936,  is  acknowledged  tikis  5th 
day  of  March  1936. 

Leslie  C.  Garnett, 

U.  S.  Atty ., 

H.  L.  Underwood, 

Asst.  Atty., 

Attorneys  for  Defendant  Guy  T.  Helvering , 
individually  and  as  Commissioner  of  Internal  Revenue. 

Leslie  C.  Garnett, 

TJ.  S.  Atty., 

H.  L.  Underwood, 

Asst.  U.  S.  Atty., 

Attorneys  for  Defendants  Railroad  Retirement  Board  and 
Murray  W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy, 
individually  and  as  members  of  Railroad  Retirement 
Board. 

Sidney  R.  Prince, 

S.  S.  Alderman, 

Attorneys  for  Plaintiffs. 

I 

99  Decree  overi'uling  motion  to  dismiss  ! 

Filed  March  16,  1936  ! 

i 

He  He  He  He  He  H=  * 

This  cause  coming  on  to  be  heard  at  this  term  on  the  19th  of 
February,  upon  motion  of  the  defendants  Railroad  Retirement 
Board,  Murray  W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy  to 
dismiss  the  bill  of  complaint  herein,  and  the  Court  having  heard 
argument  and  considered  briefs,  it  is  ordered,  adjudged,  and  decreed 
that  the  motion  be,  and  it  is  hereby,  overruled. 

Jennings  Bailey, 

Justice. 

No  objection  as  to  form: 

Walter  H.  Pollak, 

Chas.  M.  Hay, 

Charles  Wyzanski, 

Special  Assistant  Atty.  General. 

Harry  Schulman, 

Counsel  for  Railroad  Retirement  Board. 

Samuel  Silverman, 

Attorneys  for  Movants. 
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100  Answer  of  defendants ,  Railroad  Retirement  Board  and  Mur¬ 

ray  W.  Latimer,  James  A.  Dailey ,  and  Lee  M.  Eddy ,  indi¬ 
vidually  and  as  members  of  Railroad  Retirement  Board ,  to 
the  Bill  of  Complaint 

Filed  March  20.  1930 

Now  come  Railroad  Retirement  Board  and  Murray  W.  Latimer, 
James  A.  Dailey,  and  Lee  M.  Eddy,  individually  and  as  members  of 
Railroad  Retirement  Board,  defendants  in  the  above-entitled  cause, 
and,  reserving  to  themselves  the  right  to  have  the  bill  of  complaint 
dismissed  for  failure  to  present  any  case  or  controversy  or  any  justi¬ 
ciable  issue,  for  lack  of  equity  jurisdiction,  for  failure  to  state  a  valid 
cause  of  action  in  equity,  and  for  the  reasons  stated  in  their  motion  to 
dismiss  the  bill  of  complaint,  and  for  any  other  reasons,  make  answer 
to  said  bill  of  complaint  as  follows : 

101  These  defendants  aver  that  such  authority  as  they  have  with 
respect  to  the  matters  and  things  set  forth  in  plaintiffs’  bill 

arises  solelv  bv  virtue  of  the  Act  of  Congress  entitled  “An  Act  to 
Establish  a  Retirement  System  for  Employees  of  Carriers  Subject  to 
the  Interstate  Commerce  Act,  and  for  Other  Purposes”,  49  Stat.  967, 
hereinafter  referred  to  as  the  “Retirement  Act”,  and  that  they  have 
no  authoritv  under,  or  relation  to,  the  Act  of  Congress  entitled  “An 
Act  to  Levy  an  Excise  Tax  upon  Carriers  and  an  Income  Tax  upon 
Their  Employees,  and  for  Other  Purposes”,  49  Stat.  974,  hereinafter 
referred  to  as  the  “Tax  Act.”  These  defendants  aver  that  the  Retire¬ 
ment  Act  and  the  Tax  Act  are  separate  and  distinct  Acts  and  that 
the  authoritv.  duties,  and  functions  of  these  defendants  under  the 
Retirement  Act  are  in  all  respects  separate  and  distinct  from  the 
authoritv.  duties,  and  functions  of  the  Commissioner  of  Internal 

•j  *  / 

Revenue  under  the  Tax  Act.  These  defendants  aver  that  they  have 

no  interest  in  any  controversy,  if  any  exists,  between  the  plaintiffs 

or  anv  of  them  and  the  Commissioner  of  Internal  Revenue  with 
•/ 

respect  to  the  taxes  levied  and  payable  under  the  Tax  Act. 

102  I 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  I  of 
the  bill  of  complaint : 

1.  These  defendants  admit  the  allegations  in  paragraph  1. 

2.  These  defendants  admit  the  allegations  in  paragraph  2. 

3.  These  defendants  admit  that  all  the  plaintiffs  are  required  by 
the  Tax  Act  to  make  payments  into  the  Treasury  of  the  United 
States.  These  defendants  deny  that  said  payments  are  for  the  sup¬ 
port  or  maintenance  of  the  retirement  system  authorized  by  the 
Retirement  Act.  These  defendants  aver  that  the  retirement  svstem 
authorized  by  the  Retirement  Act  is  authorized  to  be  supported  and 
maintained  out  of  the  general  funds  in  the  Treasury  of  the  United 
States  and  in  no  other  way ;  these  defendants  aver  that  there  is  now 
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I 


pending  in  Congress  a  bill  to  appropriate  the  sum  of  $46,220,000  out 
of  the  general  funds  in  the  Treasury  for  the  payment  of  annuities 
under  the  Retirement  Act  for  the  period  until  June  30,  1937.  j  These 
defendants  admit  that  the  Retirement  Act  provides  that  the  Service 
period  of  each  employee,  upon  which  the  computation  of  annuities 
under  the  Retirement  Act  is  to  be  made,  is  not  confined  to  the  iperiod 
of  his  service  for  a  single  carrier  but  includes  the  periods  of  his  serv¬ 
ice  for  all  carriers.  These  defendants  deny  each  and  every  allegation 
in  paragraph  3  not  herein  specifically  admitted. 

103  II 

For  the  answer  of  these  defendants  to  the  allegations  in  I^art  II 
of  the  bill  of  complaint,  these  defendants  aver  that  there  is  in  this 
suit  no  matter  in  present  controversy  within  the  meaning  lof  the 
Constitution  and  laws  of  the  United  States. 


Ill 


For  the  answer  of  these  defendants  to  the  allegations  in  Part  III 
of  the  bill  of  complaint — 

1.  Answering  the  first  sub-paragraph  of  paragraph  1,  these  defend¬ 
ants  deny  each  and  every  allegation  thereof.  These  defendants  aver 
that  the  amount  of  money  to  be  raised  under  the  Tax  Act  in  the 
year  of  its  operation,  March  1,  1936,  to  February  28,  1937,  bfears  no 
relation  to  the  amounts  authorized  to  be  appropriated  and  disbursed 
under  the  Retirement  Act.  These  defendants  aver  that  the  Tax  Act 
is  an  exercise  of  the  power  of  Congress  to  lay  and  collect  taxesj  duties, 
imposts,  and  excises,  and  of  the  power  to  lay  and  collect  tiixes  on 
incomes,  and  of  the  power  to  regulate  interstate  and  foreign 
commerce.  ! 

Answering  the  second  sub-paragraph  of  paragraph  1,  these  defend¬ 
ants  deny  each  and  every  allegation  thereof.  These  defendants  aver 
that  a  close  relationship  exists  between  the  retirement  system  author¬ 
ized  by  the  Retirement  Act,  and  the  proper  and  effective  operation 
and  regulation  of  interstate  commerce,  and  that  the  unitary  retire¬ 
ment  system  authorized  by  the  Retirement  Act  will  obviate 
104  the  defects  of  the  individual  voluntary  pension  plans  of  cer¬ 
tain  plaintiffs  and  other  carriers,  and  in  that  and  in  other 
respects  will  promote  the  efficient  operation  of  interstate  commerce. 
These  defendants  aver  that  the  Retirement  Act  is  an  exercise  of  the 
power  of  Congress  to  appropriate  money  to  pay  the  debts  4^d  pro¬ 
vide  for  the  common  defense  and  general  welfare  of  the  United 
States,  and  of  the  power  to  regulate  interstate  and  foreign  commerce. 

Answering  the  third  sub-paragraph  of  paragraph  1,  these  defend¬ 
ants  admit  that  the  Tax  Act  and  the  Retirement  Act  in  the  defini¬ 
tions  of  “carrier”  and  “in  the  service  of  a  carrier”  use  the  same  lan¬ 
guage.  These  defendants  deny  each  and  every  allegation  in  this 
sub-paragraph  not  herein  specifically  admitted. 
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Answering  the  fourth  sub-paragraph  of  paragraph  1,  these  de¬ 
fendants  admit  that  the  amount  of  the  tax  to  be  levied  upon  the 
plaintiffs  under  the  Tax  Act  for  the  one  year  covered  by  the  Tax 
Act  in  the  aggregate  will  be  large  and  that  said  aggregate  amount 
will  be  a  large  percentage  of  all  taxes  to  be  levied  upon  all  carriers 
under  the  Tax  Act.  but  these  defendants  are  without  knowledge  of 
the  aggregate  amount  to  be  so  levied  under  the  Tax  Act  upon  all 
the  plaintiffs,  or  of  the  precise  percentage  that  said  aggregate  amount 
will  be  of  all  amounts  to  be  levied  upon  all  carriers  under  the  Tax 
Act.  These  defendants  deny  each  and  every  allegation  in  this  sub- 
paragraph  not  herein  specifically  admitted  or  as  to  which  the  lack 
of  knowledge  on  the  part  of  these  defendants  is  not  herein  specifically 
alleged. 

105  Answering  the  fifth  sub-pa ragraph  of  paragraph  1,  these 
defendants  deny  each  and  every  allegation  thereof.  These  de¬ 
fendants  aver  that  the  tax  to  be  levied  upon  the  plaintiffs  under  the 
Tax  Act  is  a  tax  within  the  meaning  and  intent  of  the  laws  of  the 
United  States  and  within  the  meaning  and  intent  of  the  Constitution 
of  the  United  States.  These  defendants  aver  that  the  amounts 
authorized  to  be  appropriated  pursuant  to  the  Retirement  Act  are  to 
be  ap2>ropriated  out  of  the  general  funds  in  the  Treasury  of  the 
United  States. 

Answering  the  sixth  sub-paragraph  of  paragraph  1,  these  defend¬ 
ants  are  without  knowledge  as  to  the  future  cost  of  the  retirement 
svstem  authorized  by  the  Retirement  Act.  These  defendants  deny 
the  remaining  allegations  of  that  sub-paragraph.  These  defendants 
further  aver  that  if  the  retirement  system  authorized  by  the  Retire¬ 
ment  Act  is  perpetuated  it  will  be  supported  and  maintained  out  of 
moneys  to  be  appropriated  from  the  general  funds  in  the  Treasury 
of  the  United  States  which  said  funds  will  be  obtained  from  many 
sources  including  principally  various  taxes  and  loans. 

2.  These  defendants  deny  each  and  every  allegation  in  paragraph 
2.  These  defendants  aver  that  the  levy  of  a  tax  such  as  is  levied 
under  the  Tax  Act,  or  the  establishment  of  a  retirement  system  such 
as  is  authorized  by  the  Retirement  Act  would  be  beyond  the  powers 
of  the  several  states  of  the  United  States,  or  of  the  people  thereof 
except  through  the  Government  of  the  United  States;  and  that 
neither  the  levy  of  skid  taxes  nor  the  establishment  of  the  retirement 
system  authorized  by  the  Retirement  Act  will  impair  rights 

106  reserved  in  the  Ninth  Amendment  or  invade  powers  reserved  in 
the  Tenth  Amendment,  or  will  deprive  plaintiffs  or  their  em¬ 
ployees  of  their  liberty  or  property  without  due  process  in  violation 
of  the  Fifth  Amendment  to  the  Constitution  of  the  United  States. 

IV 

For  their  answer  to  the  allegations  in  Part  TV  of  the  bill  of  com¬ 
plaint,  these  defendants  deny  that  the  Tax  Act  or  the  Retirement 
Act  or  the  retirement  system  authorized  by  the  Retirement  Act  is 
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arbitrary,  unreasonable,  or  capricious,  or  will  deprive  plaintiffs  of 
their  property  or  liberty  of  contract  without  due  process  ojf  law, 
or  will  take  the  property  of  plaintiffs  without  just  compensation. 
These  defendants  aver  that  plaintiffs  cannot  question  the  power  of 
Congress  to  authorize  the  appropriation  of  moneys  out  of  the  gen¬ 
eral  funds  in  the  Treasury  of  the  United  States,  and  particularly 
cannot  question  the  power  of  Congress  to  authorize  an  appropriation 
out  of  such  funds  to  employees  of  plaintiffs  and  of  other  carriers 
and  for  the  benefit  of  such  employees  and  of  plaintiffs  and  other 
carriers.  These  defendants  further  aver  that  plaintiffs  cannot  ques¬ 
tion  the  conditions,  terms,  bases,  or  measures  of  the  retirement  sys¬ 
tem  authorized  by  the  Retirement  Act.  These  defendants  further 
aver  that  plaintiffs  cannot  make  an  attack  upon  the  Tax  Act  the 
foundation  of  an  attack  upon  the  Retirement  Act  or  upbn  the 
retirement  system  authorized  by  the  Retirement  Act. 

107  1.  These  defendants  deny  that  the  Tax  Act  or  the  jRetire- 
ment  Act  or  the  retirement  system  authorized  by  the  Retire¬ 
ment  Act,  operates  or  will  operate  retroactively.  These  defendants 
admit  that  the  annuities  to  be  paid  out  of  the  general  funds,  in  the 
Treasury  of  the  United  States  are  measured  in  part  by  periods  of 
service  prior  to  the  enactment  of  the  Retirement  Act;  these  defend¬ 
ants  aver  that  such  method  of  measuring  annuities  to  be  paid  under 
the  Retirement  Act  is  a  proper  method  and  the  method  generally 
adopted  at  the  time  of  establishing  retirement  systems,  including 
plaintiffs’.  These  defendants  admit  that  practically  all  the  persons 
in  the  employ  of  each  of  the  plaintiffs  at  the  time  of  the  approval 
of  the  Retirement  Act  had  been  in  the  employ  of  each  such  plaintiff 
or  of  other  carriers  for  periods  prior  thereto.  These  defendants  are 
without  knowledge  of  the  length  of  the  periods  of  such  pr^or  em¬ 
ployment.  These  defendants  are  without  knowledge  of  the  portion 
of  the  aggregate  cost  to  the  Government  of  the  United  States  of 
the  retirement  system,  authorized  by  the  Retirement  Act,  attributable 
to  the  fact  that  annuities  to  be  paid  thereunder  are  measured  in  part 
by  services  prior  to  the  enactment  of  the  Retirement  Act.  These 
defendants  deny  that  any  part  of  the  aggregate  cost  of  said  retire¬ 
ment  system  is  laid  upon  the  carriers  and  aver  that  the  cosi  of  the 
retirement  system  is  authorized  to  be  paid  out  of  the  general  funds 
in  the  Treasury  of  the  United  States  and  in  no  other  way.  These 
defendants  further  aver  that  they  are  without  knowledge  pf  what 
taxes,  if  any,  will  be  levied  upon  the  plaintiffs  after  the  expiration 

of  the  period  of  one  year  covered  by  the  Tax  Act. 

108  These  defendants  deny  that  the  Tax  Act  or  the  Retirement 
Act  or  the  retirement  system  authorized  by  the  Retirement 

Act  will  require  plaintiffs  to  contribute  any  sums  of  money  for 
payment  of  annuities  and  aver  that  all  annuities  to  be  paid  upder  the 
Retirement  Act  are  to  be  paid  out  of  the  general  funds  in  thb  Treas¬ 
ury  of  the  United  States  and  in  no  other  way.  These  defendants 
admit  that  at  the  date  of  enactment  of  the  Retirement  A(Ct  there 
were  in  the  service  of  carriers  large  numbers  of  employees  whb  had  30 
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years’  service  but  who  had  not  attained  the  age  of  65  years  and  large 
numbers  who  had  attained  the  age  of  65  years  regardless  of  length 
of  service,  but  these  defendants  are  without  knowledge  as  to  the  num¬ 
ber  of  such  employees.  These  defendants  are  without  knowledge  as 
to  whether  such  employees  had  been  paid  in  full  the  compensation 
agreed  upon  between  them  and  their  employers  for  past  services. 
These  defendants  admit  that  said  employees  and  all  other  employees 
contribute  no  part  of  the  funds  for  the  payment  of  annuities  pur¬ 
suant  to  the  Retirement  Act  and  these  defendants  aver  that  such 
annuities  will  be  paid  out  of  the  general  funds  in  the  Treasury  of 
the  United  States.  These  defendants  denv  each  and  everv  allega- 
tion  contained  in  paragraph  1  not  herein  specifically  admitted  or  as 
to  which  the  lack  of  knowledge  bv  these  defendants  is  not  herein 
specifically  alleged. 

2.  These  defendants  admit  that  the  Retirement  Act  includes  the 
definitions  of  “employees”  and  “employment  relation”  quoted  in 
paragraph  2.  These  defendants  deny  each  and  every  allegation  in 
paragraph  2  not  herein  specifically  admitted.  These  defendants  aver 

that  there  exist  established  rules  and  practices  usually  in  effect 

109  on  railroads  whereby  a  continuing  employment  relationship 
exists  between  a  carrier  and  a  person  furloughed  or  on  leave  of 

absence  and  subject  to  call  for  service  and  ready  and  willing  to  serve. 

3.  These  defendants  admit  that  there  is  a  considerable  number  of 
officers  or  other  official  representatives  of  railroad  labor  unions  who 
were  formerlv  employees  of  a  carrier  but  who  are  not  now,  and  that 
a  number  of  such  persons  have  not  been  for  years  employed  by  or 
in  the  service  of  anv  carrier,  and  who  are,  however,  duly  designated 
and  authorized  to  represent  employees  under  the  Railway  Labor  Act 
and  are  actually  engaged  in  such  representation;  but  these  defend¬ 
ants  are  without  knowledge  as  to  the  number  of  such  persons.  These 
defendants  admit  that  certain  of  the  definitions  and  provisions  of 
the  Retirement  Act,  and  certain  of  the  definitions  and  provisions  of 
the  Tax  Act,  apply  to  these  persons,  and  beg  to  refer  to  said  Acts. 
These  defendants  deny  that  the  application  of  said  Acts  to  these 
persons  is  arbitrary.  These  defendants  aver  that  these  per¬ 
sons,  in  connection  with  their  functions  under  the  Railway  Labor 
Act,  perform  essential  services  connected  with  and  incident  to  inter¬ 
state  commerce.  These  defendants  are  without  knowledge  as  to 
whether  the  average  age  of  such  persons  is  greater  or  their  average 
service  period  longer  than  the  average  age  or  average  service  period 
of  carrier  employees.  These  defendants  deny  that  any  portion  of  the 
annuities  provided  for  by  the  Retirement  Act  will  be  paid  by  the 
carriers  or  their  employees  and  aver  that  said  annuities  are  author¬ 
ized  to  be  paid  only  out  of  the  general  funds  in  the  Treasury 

110  of  the  United  States.  These  defendants  deny  each  and  every 
allegation  in  paragraph  3  not  herein  specifically  admitted  or 

as  to  which  the  lack  of  knowledge  by  these  defendants  is  not  herein 
specifically  alleged. 
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4.  These  defendants  deny  that  the  Tax  Act  or  the  Retirement  Act 
or  the  retirement  system  authorized  by  the  Retirement  Act  will  com¬ 
pel  any  plaintiff  to  mingle  or  pool  its  affairs  or  funds  with  those  of 
any  other  carrier,  or  to  assume  burdens  in  respect  of  the  separate 
business  of  any  other  carrier.  These  defendants  aver  that  the  taxes 
to  be  imposed  by  the  Tax  Act  will  be  paid  into  the  Treasury  bf  the 
United  States  as  internal-revenue  receipts  and  that  the  annuities 
authorized  to  be  paid  pursuant  to  the  Retirement  Act  will  pot  be 
the  funds  of  plaintiffs  or  of  any  other  carriers  but  will  be  paid  out 
of  any  money  in  the  Treasury  of  the  United  States  which  ipay  be 
appropriated  for  that  purpose. 

These  defendants  are  without  knowledge  as  to  the  number  pf  car¬ 
riers  that  went  out  of  existence  during  the  past  15  years  or  as  to  the 
railroad  mileage  thus  abandoned.  These  defendants  are  Without 
knowledge  as  to  whether  in  the  ordinary  course  of  the  business  of 
transportation  numbers  of  carriers  go  out  of  existence  each  year 
abandoning  their  mileage.  These  defendants  admit  that  there  is 
a  wide  variance  among  the  carriers  as  to  financial  condition.  These 
defendants  admit  that  some  carriers  are  solvent  and  some  insolvent. 
These  defendants  have  not  yet  determined  and  therefore  are  without 
knowledge  as  to  whether  they  will  include  service  in  the  employ  of 
carriers  which  had  ceased  to  exist  before  the  enactment  date  of  the 
Retirement  Act  in  the  computation  of  service  periods  of  thbse  em¬ 


ployees  of  such  carriers  who  were  or  shall  be  in  the  jservice 
111  of  a  carrier  after  such  enactment  date.  These  defendants 
aver  that  the  tax  levied  under  the  Tax  Act  is  levied  upon  all 
carriers  as  defined  in  said  Act,  whether  or  not  insolvent.  These  de¬ 
fendants  deny  that  carriers  which  shall  cease  to  exist  or  an^  other 
carriers  contribute  or  will  contribute  to  the  retirement  system  Author¬ 
ized  by  the  Retirement  Act.  These  defendants  deny  that  annuities 
under  the  Retirement  Act  are  to  be  paid  with  funds  taken  from 
plaintiffs.  These  defendants  deny  that  any  burden  is  placed  upon 
plaintiffs  by  the  retirement  system  authorized  by  the  Retirement 
Act.  These  defendants  aver  that  the  cost  of  said  retirement  system 


will  be  paid  out  of  the  general  funds  in  the  Treasury  of  the  United 
States  and  that  the  annuities  to  be  paid  under  the  Retirement  Act  are 
to  be  paid  with  such  funds  and  that  the  entire  burden  of  the!  retire¬ 
ment  system  authorized  by  the  Retirement  Act  is  placed  u]j>on  the 
general  funds  in  the  Treasury  of  the  United  States. 

These  defendants  are  without  knowledge  as  to  the  extent  of  the 
variance  in  the  practices  usually  in  effect  on  the  several  carriers  as 
to  the  circumstances,  conditions,  and  periods  of  time  for'  which 
persons  separated  from  active  service  remain  on  furlough. 

These  defendants  deny  each  and  every  allegation  in  paragraph  4 
not  herein  specifically  admitted  or  as  to  which  the  lack  of  knowledge 
by  these  defendants  is  not  herein  specifically  alleged. 

5.  These  defendants  admit  that  there  is  a  considerable  number  of 
persons  with  carrier  service  before  but  not  after  the  enactment  date 
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of  the  Retirement  Act,  but  these  defendants  are  without  knowledge 
as  to  the  number  of  such  persons.  These  defendants  admit  that  there 
are  at  least  eight  hundred  and  ninety  operating  carriers. 

112  These  defendants  admit  that  the  amount  of  annuities  to  be 
paid  under  the  Retirement  Act  to  employees  with  carrier  serv¬ 
ice  both  before  and  after  the  enactment  of  the  Retirement  Act  will 
be  measured  in  part  by  the  period  of  service  prior  to  the  enactment 
of  the  Retirement  Act.  These  defendants  deny  that  all  the  carriers 
or  any  of  them  must  contribute  toward  the  payment  of  any  annuities 
to  be  paid  under  the  Retirement  Act.  These  defendants  aver  that 
all  annuities  to  be  paid  under  the  Retirement  Act  are  authorized  to 
be  paid  only  out  of  the  general  funds  in  the  Treasury  of  the  United 
States. 

6.  These  defendants  are  without  knowledge  as  to  the  number  of 
employees  found  to  be  detrimental  to  the  business  of  plaintiffs  and 
released  from  their  service  each  year. 

7.  These  defendants  admit  the  allegations  in  paragraph  7  except 
that  these  defendants  are  without  knowledge  as  to  the  number  of 
persons  that  have  been,  now  are,  or  in  the  future  may  be  in  the 
employ  of  plaintiffs  or  as  to  the  frequency  of  changes  in  personnel. 
These  defendants  aver  that  the  amount  of  annuities  authorized  to  be 
paid  under  the  Retirement  Act  to  persons  who  leave  carrier  service 
before  they  reach  the  age  of  65  years  or  before  they  have  completed 
30  years  of  service  varies  with  the  age  and  service  period  of  such 
persons. 

8.  These  defendants  are  without  knowledge  of  the  terms  or  sub¬ 
stance  of  the  employment  relation  between  each  plaintiff  and  its  em¬ 
ployees.  These  defendants  are  without  knowledge  as  to  whether  each 
plaintiff  has  paid  in  full  when  due  and  intends  to  continue  so  to  pay 
to  all  its  employees  all  compensation  agreed  upon.  These  defendants 
deny  that  the  Tax  Act,  or  the  Retirement  Act,  or  the  retirement  sys¬ 
tem  authorized  by  the  Retirement  Act,  requires  any  plaintiff  to  pay 
any  sums  to  any  employee  or  surviving  widow  or  widower  or 

dependent  next  of  kin  of  any  employee. 

113  9.  These  defendants  admit  that  the  Tax  Act  imposes  on  all 
employees  of  the  carriers  a  tax  of  3 y>  per  cent  of  their  compen¬ 
sation  for  carrier  service  up  to  $300  per  month,  without  exemption  of 
any  part  thereof.  These  defendants  deny  each  and  every  allegation 
in  paragraph  9  not  herein  specifically  admitted. 

10.  These  defendants  admit  that  under  the  retirement  system  au¬ 
thorized  by  the  Retirement  Act,  payment  of  annuities  to  employees 
of  carriers  is  dependent  upon  their  having  reached  65  years  of  "age 
or  having  performed  30  years  of  carrier  service  and  upon  the  elec¬ 
tion  of  such  employees.  These  defendants  deny  each  and  every  alle¬ 
gation  in  paragraph  10  not  herein  specifically  admitted. 

11.  Answering  the  first  sub-paragraph  of  paragraph  11,  these 
defendants  deny  each  any  every  allegation  thereof.  These  defend¬ 
ants  aver  that  the  Retirement  Act  makes  no  demands  upon  the  plain¬ 
tiffs  or  other  carriers.  These  defendants  further  aver  that  the 
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retirement  system  authorized  by  the  Retirement  Act  will  as  to!  each 
plaintiff  having  a  voluntary  pension  system  enable  said  plaintiff  to 
progressively  reduce  the  total  amount  of  payments  under  such|  pen¬ 
sion  system  and  in  course  of  time  to  eliminate  the  cost  of  ol$  age 
retirement  pensions  altogether. 

Answering  the  second,  third,  fourth,  and  fifth  sub-paragraphs  of 
paragraph  11,  these  defendants  aver  that  the  allegations  of  fict  in 
the  second,  third,  fourth,  and  fifth  sub-paragraphs  of  paragraph  11 
are  allegations  as  to  matters  of  public  record  and  defendants  beg  to 
refer  to  the  record:  these  defendants  admit  the  allegations  in  so  far 
as  they  accord  with  the  public  record  and  den)7  them  in  so  far  as 
they  differ  from  the  public  record. 

114  Answering  the  sixth  sub-paragraph  of  paragraph  11,  these 
defendants  deny  that  plaintiffs  have  exhausted  the  practical 

possibilities  of  retrenchment  in  expenses  and  economy  consistent  with 
safety.  These  defendants  aver  that  the  remaining  allegations  pf  fact 
in  the  sixth  sub-paragraph  of  paragraph  11  are  allegations  as  to  mat¬ 
ters  of  public  record  and  defendants  beg  to  refer  to  the  record  i  these 
defendants  admit  the  allegations  in  so  far  as  they  accord  with  the 
public  record  and  deny  them  in  so  far  as  they  differ  from  the  public 
record. 

Answering  the  seventh  sub-paragraph  of  paragraph  11,  tli^se  de¬ 
fendants  deny  that  the  tax  imposed  by  the  Tax  Act  upon  the  plain¬ 
tiffs  is  for  the  support  and  maintenance  of  the  retirement  System 

authorized  bv  the  Retirement  Act.  These  defendants  aver  that  the 
* 

retirement  system  authorized  by  the  Retirement  Act  is  to  be  sup¬ 
ported  and  maintained  by  appropriations  from  the  general  fpnds  in 
the  Treasury  of  the  United  States.  These  defendants  are  without 
knowledge  as  to  the  allegations  in  the  seventh  sub-paragraph  or  para¬ 
graph  11  not  herein  specifically  denied. 

Answering  the  eighth  sub-paragraph  of  paragraph  11,  these  de¬ 
fendants  deny  that  the  Tax  Act  or  the  Retirement  Act  or  the  retire¬ 
ment  system  authorized  by  the  Retirement  Act  is  arbitrary,  or 
unreasonable,  or  capricious,  or  deprives  plaintiffs  of  their  property 
or  liberty  of  contract  without  due  process  of  law,  or  takes  the  prop¬ 
erty  of  plaintiffs  without  just  compensation,  or  violates  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

115  V  | 

I 

For  the  answer  pf  these  defendants  to  the  allegations  in  Part  V  of 
the  bill  of  complaint,  these  defendants  deny  each  and  every  allegation 
thereof. 

vi  ! 

For  the  answer  of  these  defendants  to  the  allegations  in  Bart  VI 
of  the  bill  of  complaint, 
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I.2  These  defendants  deny  that  plaintiffs  have  shown  grounds  for 
the  interposition  of  a  court  of  equity  or  for  the  relief  sought  in  the 
bill  of  complaint  or  that  such  grounds  exist.  These  defendants  aver 
that  plaintiffs  cannot  make  an  attack  upon  the  Tax  Act  the  founda¬ 
tion  of  an  attack  upon  the  Retirement  Act  or  upon  the  retirement 
system  authorized  by  the  Retirement  Act.  These  defendants  aver 
that  R.  S.  3224  forbids  this  court  of  equity  to  entertain  jurisdiction 
of  a  suit  to  restrain  the  enforcement  of  the  Tax  Act.  These  defend¬ 
ants  further  aver  that  plaintiffs  are  without  right  to  the  interposition 
of  a  court  of  equity  and  that  this  court  of  equity  is  without  jurisdic¬ 
tion. 

i 

2.  These  defendants  admit  that  the  taxes  imposed  by  the  Tax  Act 
are  payable  quarterly.  These  defendants  deny  the  truth  of  the  char¬ 
acterization  of  said  taxes  as  merely  pretended  taxes.  These  defend¬ 
ants  are  without  knowledge  as  to  the  allegations  in  the  second  para¬ 
graph  not  herein  specifically  admitted  or  denied. 

3.  These  defendants  are  without  knowledge  as  to  the  allegations  in 

the  third  paragraph. 

116  4.  These  defendants  deny  that  the  payment  of  the  tax  to 

be  levied  under  the  Tax  Act  will  inflict  irreparable  damage  or 
any  legal  damage  upon  plaintiffs  or  their  officers. 

5.  These  defendants  deny  that  plaintiffs’  remedy  at  law  either  as 
against  these  defendants  or  as  against  defendant  Helvering  is  slow 
or  that  it  is  not  full  or  adequate  or  complete.  These  defendants  aver 
that  plaintiffs  have  as  against  these  defendants  and  also  as  against 
defendant  Helvering  full,  adequate,  and  complete  remedy  at  law. 

6.  These  defendants  deny  that  there  is  any  danger  that  the  plain¬ 
tiffs  will  suffer  irreparable  damage  or  any  legal  damage  by  reason 
of  either  the  Tax  Act  or  the  Retirement  Act  or  the  retirement  system 
authorized  by  the  Retirement  Act.  These  defendants  deny  that  the 
funds  to  be  disbursed  under  the  Retirement  Act  are  to  be  derived 
from  the  Tax  Act.  These  defendants  aver  that  the  funds  to  be 
disbursed  under  the  Retirement  Act  are  authorized  to  be  paid  only 
out  of  the  general  funds  in  the  Treasury  of  the  United  States.  These 
defendants  are  without  knowledge  as  to  any  of  the  allegations  in  the 
sixth  paragraph  not  herein  specifically  denied. 

7.  These  defendants  admit  that  certain  of  the  plaintiffs  have  in 
effect  individual  voluntary  pension  plans,  but  these  defendants  are 
without  knowledge  as  to  the  terms  of  those  plans  and  demand  proof 
thereof.  These  defendants  are  without  knowledge  as  to  the  per¬ 
centage  of  railroad  employees  covered  by  such  plans.  These  defend¬ 
ants  deny  each  and  every  allegation  in  the  seventh  paragraph  as  to 
which  the  lack  of  knowledge  on  the  part  of  these  defendants  is  not 
herein  specifically  alleged. 


2  For  convenience,  reference  is  herein  made  to  the  unnumbered  paragraphs  of  Part 
VI  of  the  bill  of  complaint  by  number,  counting  as  the  first  paragraph  the  paragraph 
reading:  “As  grounds  for  the  interposition  of  a  court  of  equity  and  for  the  relief  herein 
sought,  plaintiffs  aver:” 
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117  8.  These  defendants  admit  that  the  Tax  Act  imposes  an  obli¬ 
gation  on  the  plaintiffs  to  pay  in  the  aggregate  large  surtis  of 

money  as  taxes  for  the  year  March  1, 1936,  to  February  28,  1937,  but 
are  without  knowledge  as  to  the  amount  of  such  taxes. 

9.  These  defendants  admit  that  plaintiffs’  rates  for  service  tp  the 
public  are  fixed  by  federal  and  state  commissions.  These  defendants 
deny  each  and  every  allegation  in  the  ninth  paragraph  not  herein 
specifically  admitted. 

10.  These  defendants  admit  that  plaintiffs  individually  and  col¬ 
lectively  have  a  public  transportation  duty,  for  the  proper  perform¬ 
ance  of  which  plaintiffs  continually  need  new  equipment,  new  j rails, 
and  improvements  in  their  ways  and  structures.  These  defendants 
aver  that  the  unitary  retirement  system  authorized  by  the  Retire¬ 
ment  Act  will  promote  the  discharge  of  the  public  transportation 
duty  owed  by  the  plaintiffs  and  other  carriers,  individually  and  espe¬ 
cially  collectively.  These  defendants  deny  each  and  every  allegation 
in  the  tenth  paragraph  not  herein  specifically  admitted. 

11.  These  defendants  admit  that  many  of  the  plaintiffs  havq  obli¬ 
gations,  consisting  of  those  outstanding  in  the  hands  of  the  public 
and  loans  from  the  Reconstruction  Finance  Corporation,  ana  that 
some  of  these  obligations  mature  prior  to  December  31,  1936,  and 
that  some  of  the  plaintiffs  may  require  loans  or  extensions  to  liqui¬ 
date  said  obligations,  and  that  some  of  the  plaintiffs  may  nebd  re¬ 
funding  of  existing  obligations  before  December  31,  1936.  These 
defendants  are  without  knowledge  as  to  the  number  of  such  plaintiffs 

or  the  amounts,  terms,  or  conditions  of  such  obligations.  These 

118  defendants  deny  that  plaintiffs  will  suffer  any  injury  for  which 
there  is  no  adequate  or  compensatory  measure  in  damages  or 

adequate  remedy  at  law  and  deny  that  plaintiffs  will  suffer  any  ir¬ 
reparable  injury  or  any  legal  injury  by  reason  of  the  Tax  Act  or  the 
Retirement  Act  or  the  retirement  system  authorized  by  the  Retire¬ 
ment  Act.  These  defendants  are  without  knowledge  as  to  any  6f  the 
allegations  in  the  eleventh  paragraph  not  herein  specifically  admitted 
or  denied. 

12.  These  defendants  admit  the  allegations  in  the  first  sentence  of 
the  twelfth  paragraph.  These  defendants  deny  that  there  ijs  any 
danger  that  the  plaintiffs,  or  any  of  them,  will  suffer  grave  or  per¬ 
manent  or  irreparable  injury,  or  any  legal  injury,  in  connection  with 
pending  reorganizations,  or  otherwise,  by  reason  of  the  Tax  Act  or 
the  Retirement  Act  or  the  retirement  system  authorized  by  the 
Retirement  Act.  These  defendants  are  without  knowledge  of  the  cir¬ 
cumstances  of  reorganizations  now  pending,  mentioned  in  the  twelfth 
paragraph,  or  any  of  them,  and  are  without  knowledge  of  any  of  the 
allegations  in  the  twelfth  paragraph  not  herein  specifically  admitted 
or  denied. 

13.  These  defendants  deny  each  and  every  allegation  in  the  thir¬ 
teenth  paragraph.  These  defendants  aver  that  there  is  no  reasbn  for 
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and  no  danger  of  a  multiplicity  of  suits ;  that  a  single  action  at  law 
is  adequate  to  determine  all  the  issues  relating  to  the  validity  of  the 
Tax  Act  or  the  Retirement  Act  or  the  retirement  system  authorized 
by  the  Retirement  Act. 

319  14.  These  defendants  are  without  knowledge  as  to  the  per¬ 

centage  which  plaintiffs  pay  of  all  employees’  compensation 
paid  by  all  carriers.  These  defendants  are  without  knowledge  as  to 
the  percentage  which  plaintiffs  will  be  required  to  pay  of  all  excise 
taxes  to  be  levied  under  the  Tax  Act.  These  defendants  deny  each 
and  every  allegation  in  the  fourteenth  paragraph,  as  to  which  the 
lack  of  knowledge  on  the  part  of  these  defendants  is  not  herein 
specifically  alleged. 

15.  These  defendants  admit  that  the  Tax  Act  requires  plaintiffs 
to  deduct  from  employees’  compensation  the  tax  of  3 per  cent  levied 
on  employees,  and  makes  plaintiffs  liable  for  payment  thereof  to  the 
United  States.  These  defendants  deny  that  plaintiffs  or  any  of 
them  will  be  subjected  to  any  well-founded  suits  by  their  employees 
by  reason  of  plaintiffs’  obedience  to  the  Tax  Act.  These  defendants 
deny  each  and  every  allegation  in  the  fifteenth  paragraph  not  herein 
specifically  admitted. 

16.  These  defendants  admit  that  many  of  plaintiffs’  employees  are 
casual  laborers  paid  daily,  many  of  them  are  paid  weekly,  many 
semi-monthlv.  and  manv  monthly.  These  defendants  admit  that  the 
Tax  Act  requires  each  carrier  to  collect  the  tax  levied  on  each  em¬ 
ployee  by  deducting  the  amount  of  the  tax  from  the  compensation  of 
the  employee  as  and  when  paid.  These  defendants  are  without 
knowledge  as  to  any  of  the  allegations  in  the  sixteenth  paragraph 
not  herein  specifically  admitted. 

IT.  These  defendants  admit  that  the  Retirement  Board  is  required 
bv  the  Retirement  Act  to  certifv  to  the  Secretarv  of  the  Treasury 

•/  V  V  V 

the  name  and  address  of  each  person  entitled  to  receive  a  payment 
under  the  Act,  the  amount  of  such  payment,  and  the  time  at 
which  it  should  be  made;  and  that  in  order  to  perform  this 
120  duty  it  will  be  necessary  that  the  Retirement  Board  gather 
and  keep  certain  records  concerning  employees  of  the  carriers. 
These  defendants  denv  that  the  carriers  are  the  onlv  source 

•/  V 

from  which  such  data  can  be  obtained.  These  defendants  have  not 
determined  whether  or  not  to  require  any  carrier  to  furnish  informa¬ 
tion  or  records. 

18.  These  defendants  deny  that  plaintiffs  or  any  plaintiff  will  be 
put  to  great  expense  to  obtain,  keep  or  supply  the  data  necessary  to 
arrive  at  the  amounts  of  annuities  to  which  employees  may  be 
entitled. 

19.  These  defendants  have  not  determined  whether  or  not  to  issue 
an  order  directing  any  carrier  to  furnish  any  data  necessary  for  the 
proper  execution  of  the  Retirement  Act. 

20.  These  defendants  deny  each  and  every  allegation  in  the  twen¬ 
tieth  paragraph. 
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Wherefore,  these  defendants  pray  that  the  bill  of  complaint  be 
dismissed  as  to  them,  and  that  they  be  awarded  their  costs. 

(Sgd.)  Leslie  C.  Garnett, 

United  States  Attorney.  '■ 
(Sgd.)  Harry  L.  Underwood, 

Assistant  United  States  Attorney. 
(Sgd.)  Charles  M.  Hay, 

(Sgd.)  Walter  H.  Pollak, 

(Sgd.)  Charles  E.  Wyzanski,  Jr., 
Special  Assistants  to  the,  Attorney  General. 

(Sgd.)  Harry  Shulman, 

Special  Counsel  to  the  Retirement  Board. 
(Sgd.)  Samuel  J.  Silverman, 

Attorney. 

121  District  of  Columbia, 

City  of  "Washington ,  ss: 

Charles  M.  Hay,  being  first  duly  sworn,  deposes  and  says,  that  he 
is  a  Special  Assistant  to  the  Attorney  General  of  the  Unitefl  States 
engaged  in  defending  this  action.  That  he  has  read  the  fbregoing 
answer  and  verily  believes  the  facts  stated  therein  to  be  true. 

(Sgd.)  Charles  M.  Hay. 

Sworn  to  before  me  this  20th  day  of  March  1936. 

(Sgd.)  Dorothy  Jost, 

Notary  public. 

i 

122  Answer  of  defendants ’  Railroad  Retirement  Board  and 

Murray  W.  Latimer ,  James  A.  Dailey,  and  Lee  M.  Eddy , 
individually  and  as  members  of  Railroad  Retirement  Board , 
to  the  intervening  petition  of  William  S.  Bailey  and  others 

i 

Filed  March  25,  1936  ; 

Now  come  Railroad  Retirement  Board  and  Murray  W.  Latimer, 
James  A.  Dailev,  and  Lee  M.  Eddv,  individuallv  and  as  inembers 
of  Railroad  Retirement  Board,  defendants  in  the  above-entitlted  cause, 
and  reserving  to  themselves  the  right  to  have  the  intervening  petition 
of  William  S.  Bailey  and  others  and  the  bill  of  complaint  dismissed 
for  failure  to  present  any  case  or  controversy  or  any  justiciable  issue, 
for  lack  of  equity  jurisdiction,  for  failure  to  state  a  valid  cause  of 
action  in  equity,  and  for  the  reasons  stated  in  the  motions  of  these 
defendants  to  dismiss  the  intervening  petition  and  the  bill!  of  com¬ 
plaint,  and  for  any  other  reasons,  make  answer  to  said  intervening 
petition  as  follows: 

I 

123  I 

For  the  answer  of  these  defendants  to  the  allegations  in  i?art  I  of 
the  intervening  petition,  these  defendants  admit  the  allegations 
thereof. 
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II 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  II 
of  the  intervening  petition,  these  defendants  aver  that  they  are  with¬ 
out  knowledge  as  to  any  of  the  allegations  thereof. 

III 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  III 
of  the  intervening  petition,  these  defendants  aver  that  they  are  with¬ 
out  knowledge  as  to  any  of  the  allegations  thereof.  These  defendants 
aver  that  the  ages,  lengths  of  service,  ages  at  the  time  of  entering  the 
service  of  their  employer,  expectation  of  continuance  in  such  employ¬ 
ment,  salaries,  or  wages  of  petitioners,  and  other  circumstances  relat¬ 
ing  to  petitioners  as  alleged  in  the  intervening  petition,  are  not  typical 
of  those  of  employees  of  the  Atlantic  Coast  Line  Railroad  generally 
or  of  employees  of  interstate  carriers  generally. 

124  IV 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  IV 
of  the  intervening  petition, 

Answering  the  first  paragraph,  these  defendants  admit  that  the 
Tax  Act  levies  a  tax  of  3.5%  upon  the  salaries  or  wages  of  employees 
of  interstate  carriers,  not  in  excess  of  $300  per  month,  for  the  year 
ending  February  28,  1937.  These  defendants  den}7  that  petitioners 
or  any  of  them  will  be  compelled  by  the  Tax  Act  to  contribute  to 
the  support  of  the  retirement  system  authorized  by  the  Retirement 
Act.  These  defendants  aver  that  the  retirement  system  authorized 
by  the  Retirement  Act  is  authorized  to  be  supported  and  maintained 
out  of  the  general  funds  in  the  Treasury  of  the  United  States  and 
in  no  other  way.  These  defendants  deny  that  the  Retirement  Act  or 
the  Tax  Act  is  unconstitutional  or  void.  These  defendants  are  with¬ 
out  knowledge  as  to  any  of  the  allegations  in  the  first  paragraph  of 
Part  IV  not  herein  specifically  admitted  or  denied. 

Answering  the  second  paragraph,  these  defendants  are  without 
knowledge  as  to  the  future  cost  of  the  retirement  system  authorized 
by  the  Retirement  Act.  These  defendants  deny  each  and  every  allega¬ 
tion  in  this  paragraph  as  to  which  the  lack  of  knowledge  on  the  part 
of  these  defendants  is  not  herein  specifically  alleged.  These  defend¬ 
ants  aver  that  if  the  retirement  system  authorized  by  the  Retirement 
Act  is  perpetuated  it  will  be  supported  and  maintained  out  of  moneys 
to  be  appropriated  from  the  general  funds  in  the  Treasury  of  the 
United  States,  which  said  funds  will  be  obtained  from  many  sources 
including  principally  various  taxes  and  loans. 

125  Answering  the  third  paragraph,  these  defendants  are  with¬ 
out  knowledge  of  what  taxes,  if  any,  will  be  levied  upon  peti¬ 
tioners  after  the  expiration  of  the  period  of  one  year  covered  by  the 
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Tax  Act  and  are  without  knowledge  as  to  any  of  the  allegations  of 
that  paragraph. 

Answering  the  fourth  paragraph,  these  defendants  deny  eac^h  and 
every  allegation  thereof. 

I 

V  I 

For  the  answer  of  these  defendants  to  the  allegations  in  ifart  V 
of  the  intervening  petition,  these  defendants  are  without  knowledge 
as  to  any  of  the  allegations  thereof. 


For  the  answer  of  these  defendants  to  the  allegations  in  Part  VI  of 
the  intervening  petition,  these  defendants  deny  that  the  Retirement 
Act  imposes  upon  petitioners  any  exactions  and  deny  that  the  taxes 
levied  by  the  Tax  Act  upon  petitioners  are  burdensome  or  oppressive. 
These  defendants  deny  that  continuance  of  the  voluntary  pension 
system  of  the  Atlantic  Coast  Line  Railroad  Company  is  threatened 
by  the  enforcement  of  the  Tax  Act  or  the  Retirement  Act  or  the  re¬ 
tirement  system  authorized  by  the  Retirement  Act  or  that  petitioners 
wdll  thereby  be  deprived  of  benefits  under  such  voluntary  pension 
system,  or  that  the  Tax  Act  or  the  Retirement  Act  or  the 

126  retirement  system  authorized  by  the  Retirement  Act  is  uncon¬ 
stitutional  or  beyond  the  power  of  Congress  to  enact.  These 

defendants  are  without  knowledge  as  to  any  of  the  remaining  allega¬ 
tions  of  Part  VI.  I 

VII  l 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  VII 
of  the  intervening  petition,  these  defendants  aver  that  petitioners 
cannot  question  the  power  of  Congress  to  authorize  the  appropriation 
of  moneys  out  of  the  general  funds  in  the  Treasury  of  the  United 
States,  and  particularly  cannot  question  the  power  of  Congress  to 
authorize  an  appropriation  out  of  such  funds  to  petitioners  apd  other 
employees  and  for  the  benefit  of  petitioners  and  other  employees. 
These  defendants  further  aver  that  petitioners  cannot  question  the 
conditions,  terms,  bases,  or  measures  of  the  retirement  system  au¬ 
thorized  by  the  Retirement  Act.  These  defendants  further  aver 
that  petitioners  cannot  make  an  attack  upon  the  Tax  Act  the  founda- 
tion  of  an  attack  upon  the  Retirement  Act  or  upon  the  retirement 
system  authorized  by  the  Retirement  Act. 

Answering  the  first  paragraph  of  Part  VII,  these  defendants  are 
without  knowledge  as  to  any  of  the  allegations  thereof. 

Answering  the  second  paragraph,  these  defendants  deny  that  the 
Retirement  Act  imposes  upon  petitioners  any  exactions  apd  deny 
that  the  taxes  levied  by  the  Tax  Act  upon  petitioners  are  [burden¬ 
some  or  oppressive.  These  defendants  deny  that  the  proceeds 

127  of  the  taxes  imposed  by  the  Tax  Act  upon  petitioner^  will  be 
given  to  other  groups  of  employees.  These  defendants  aver 
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that  said  proceeds  will  be  paid  into  the  Treasury  of  the  United  States 
as  internal-revenue  receipts  and  that  the  annuities  authorized  to  be 
paid  pursuant  to  the  Retirement  Act  will  not  be  the  funds  of  peti¬ 
tioners  or  of  any  other  employees  but  will  be  paid  out  of  any  money 
in  the  Treasury  of  the  United  States  which  may  be  appropriated  for 
that  purpose. 

Answering  the  third  paragraph,  these  defendants  deny  that  peti¬ 
tioners  or  the  railroads  are  subjected  to  the  burden  of  contributing 
funds  to  carry  in  whole  or  in  part  the  payment  of  any  annuities 
pursuant  to  the  Retirement  Act.  These  defendants  are  without 
knowledge  of  the  number  of  railway  employees  included  in  the  classes 
enumerated  in  that  paragraph.  These  defendants  are  without  knowl¬ 
edge  of  the  portion  of  the  aggregate  cost  to  the  Government 
of  the  United  States  of  the  retirement  system  authorized  by  the 
Retirement  Act.  attributable  to  the  fact  that  annuities  to  be  paid 
thereunder  are  measured  in  part  by  services  prior  to  the  enactment 
of  the  Retirement  Act. 

Answering  the  fourth  paragraph,  these  defendants  deny  each  and 
every  allegation  thereof.  These  defendants  aver  that  the  tax  levied 
on  each  petitioner  by  the  Tax  Act  is  measured  by  the  income  of  that 
petitioner. 

Answering  the  fifth,  sixth,  and  seventh  paragraphs,  these  defend¬ 
ants  deny  that  petitioners  are  required  to  make  any  contribution  for 
the  support,  or  maintenance  of  the  retirement  system  authorized  by 
the  Retirement  Act.  These  defendants  are  without  knowledge  of 
what  taxes  if  any  will  be  levied  upon  petitioners  after  the  expiration 
of  the  period  of  one  year  covered  by  the  Tax  Act.  These  defendants 
admit  that-  petitioners  will  be  entitled  to  receive  annuities  pursuant 
to  the  Retirement  Act  only  upon  compliance  with  the  condi- 
128  tions  and  in  the  amounts  prescribed  in  the  Retirement  Act. 

These  defendants  deny  that  the  reduction  in  annuities  to  em¬ 
ployees  who  continue  in  railroad  employment  without  special  con¬ 
tract  after  thev  reach  the  age  of  65  years  is  in  the  nature  of  a 
penalty. 

Answering  the  eighth  paragraph,  these  defendants  deny  each  and 
every  allegation  thereof. 

VIII 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  VIII 
of  the  intervening  petition,  these  defendants  aver  that  they  are  with¬ 
out  knowledge  as  to  any  of  the  allegations  in  the  first  sentence  thereof. 
These  defendants  deny  each  and  every  remaining  allegation  thereof. 

IX 

For  the  answer  of  these  defendants  to  the  allegations  in  Part  IX 
of  the  intervening  petition,  these  defendants  deny  each  and  every 
allegation  in  the  third  sentence  thereof. 
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For  the  answer  of  these  defendants  to  the  allegations  in  Part  X  of 
the  intervening  petition,  these  defendants  aver  that  they  are  without 
knowledge  as  to  petitioners’  means.  These  defendants  deny 
each  and  every  remaining  allegation  thereof.  These  defend- 

129  ants  further  aver  that  petitioners  cannot  make  an  attack  upon 
the  Tax  Act  the  foundation  of  an  attack  upon  the  Retirement 

Act  or  upon  the  retirement  system  authorized  by  the  Retirement  Act. 
These  defendants  aver  that  R.  S.  3224  forbids  this  court  of  eqqity  to 
entertain  jurisdiction  of  a  suit  to  restrain  the  enforcement  of  the  Tax 
Act.  These  defendants  further  aver  that  petitioners  are  without 
right  to  the  interposition  of  a  court  of  equity  and  that  this  coiirt  of 
equity  is  without  jurisdiction. 

| 

XI 

i 

I 

For  the  answer  of  these  defendants  to  Part  XI  of  the  intervening 
petition,  these  defendants  adopt  and  incorporate  herein  by  reference 
as  fully  as  if  set  forth  herein  in  full  all  the  allegations  in  the  Answer 
of  these  defendants  to  the  bill  of  complaint  in  this  suit. 

Wherefore,  these  defendants  pray  that  the  intervening  petition  be 
dismissed  as  to  them  and  that  thev  be  awarded  their  costs. 

(Sgd.)  Leslie  C.  Garnett, 

United  States  Attorney. 
(Sgd.)  Harry  L.  Underwood, 

Assistant  United  States  Attorney. 
(Sgd.)  Charles  M.  Hay, 

130  (Sgd.)  Walter  H.  Pollak, 

(Sgd.)  Charles  E.  Wyzaxski,  Jr.,| 

Special  Assistants  to  the  Attorney 
(Sgd.)  Harry  Shulmax, 

Special  Counsel  to  the  Retirement  Board. 
(Sgd.)  Samuel  J.  Silverman,  j 

Attorney. 

131  District  of  Columbia, 

City  of  Washington ,  ss. 

Charles  M.  Hay,  being  first  duly  sworn,  deposes  and  says  tlhat  he 
is  a  Special  Assistant  to  the  Attorney  General  of  the  United  States 
engaged  in  defending  this  action.  That  he  has  read  the  foregoing 
answer  and  verily  believes  the  facts  stated  therein  to  be  true. 

(Sgd.)  Charles  M.  Hay. 
Sworn  to  before  me  this  25th  day  of  March  1936. 

[seal]  (Sgd.)  Dorothy  Jost^ 

Notary  Public. 
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132  Answer  of  defendant  Guy  T.  Helvering ,  individually  and  as 

Commissioner  of  Internal  Revenue ,  to  the  intervening  'peti¬ 
tion  of  William  S.  Bailey  and  others 

Now  comes  Guy  T.  Helvering,  individually  and  as  Commissioner 
of  Internal  Revenue,  one  of  the  defendants  in  the  above-entitled 
cause,  and,  reserving  to  himself  the  right  to  have  the  intervening 
petition  of  William  S.  Bailey  and  others,  and  the  bill  of  complaint 
dismissed  for  failure  to  present  any  case  or  controversy  or  any  justi¬ 
ciable  issue,  for  lack  of  equity  jurisdiction,  for  failure  to  state  a  valid 
cause  of  action  in  equity,  and  for  any  other  reasons,  makes  answer 
to  said  intervening  petition  as  follows : 

133  I 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  I  of 
the  intervening  petition,  this  defendant  admits  the  allegations  thereof. 

II 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  II  of 
the  intervening  petition,  this  defendant  avers  that  he  is  without 
knowledge  as  to  any  of  the  allegations  thereof. 

III 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  III 
of  the  intervening  petition,  this  defendant  avers  that  he  is  without 
knowledge  as  to  any  of  the  allegations  thereof. 

IV 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  IV  of 
the  intervening  petition, 

Answering  the  first  paragraph,  this  defendant  admits  that  the  Tax 
Act  levies  a  tax  of  3.5%  upon  the  salaries  or  wages  of  employees  of 
interstate  carriers,  not  in  excess  of  $300  per  month,  for  the 

134  year  ending  February  28,  1937.  This  defendant  denies  that 
petitioners  or  any  of  them  will  be  compelled  by  the  Tax  Act 

to  contribute  to  i:he  support  of  the  retirement  system  authorized  by 
the  Retirement  Act.  This  defendant  avers  that  the  retirement  sys¬ 
tem  authorized  by  the  Retirement  Act  is  authorized  to  be  supported 
and  maintained  out  of  the  general  funds  in  the  Treasury  of  the 
United  States  and  in  no  other  way.  This  defendant  denies  that  he 
has  made  any  threats.  This  defendant  denies  that  the  Retirement 
Act  or  the  Tax  Act  is  unconstitutional  or  void.  This  defendant  is 
without  knowledge  as  to  any  of  the  allegations  in  the  first  paragraph 
of  Part  IV  not  herein  specifically  admitted  or  denied. 

Answering  the  second  paragraph,  this  defendant  is  without  knowl¬ 
edge  as  to  the  future  cost  of  the  retirement  system  authorized  by  the 
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Retirement  Act.  This  defendant  denies  each  and  every  allegation 
in  this  paragraph  as  to  which  the  lack  of  knowledge  on  the  paJrt  of 
this  defendant  is  not  herein  specifically  alleged.  This  defendant 
avers  that  if  the  retirement  system  authorized  by  the  Retirement  Act 
is  perpetuated  it  will  be  supported  and  maintained  out  of  moneys 
to  be  appropriated  from  the  general  funds  in  the  Treasury  of  the 
United  States,  which  said  funds  will  be  obtained  from  any  sources 
including  principally  various  taxes  and  loans. 

Answering  the  third  paragraph,  this  defendant  is  without  knowl¬ 
edge  of  what  taxes  if  any  will  be  levied  upon  petitioners  aft^r  the- 
expiration  of  the  period  of  one  year  covered  by  the  Tax  Act  and  is 
without  knowledge  as  to  any  of  the  allegations  of  that  paragraph. 

Answering  the  fourth  paragraph,  this  defendant  denies  each  and 
every  allegation  thereof. 

135  V 


For  the  answer  of  this  defendant  to  the  allegations  in  Part  V  bf  the 
intervening  petition,  this  defendant  is  without  knowledge  as  to  any  of 
the  allegations  thereof.  ! 


For  the  answer  of  this  defendant  to  the  allegations  in  Palrt  VI 
of  the  intervening  petition,  this  defendant  denies  that  the  Retirement 
Act  imposes  upon  petitioners  any  exactions  and  denies  that  thei  taxes 
levied  by  the  Tax  Act  upon  petitioners  are  burdensome  or  oppres¬ 
sive.  This  defendant  denies  that  continuance  of  the  voluntary  pen¬ 
sion  system  of  the  Atlantic  Coast  Line  Railroad  Compainy  is 
threatened  by  the  enforcement  of  the  Tax  Act  or  the  Retirement  Act 
or  the  retirement  system  authorized  by  the  Retirement  Act  or  that 
petitioners  will  thereby  be  deprived  of  benefits  under  such  voluntary 
pension  system,  or  that  the  Tax  Act  or  the  Retirement  Act  or  tjhe  re¬ 
tirement  system  authorized  by  the  Retirement  Act  is  unconstitutional 
or  beyond  the  power  of  Congress  to  enact.  This  defendant  is  without 
knowledge  as  to  any  of  the  remaining  allegations  of  Part  VI.  | 


VII 


For  the  answer  of  this  defendant  to  the  allegations  in  Part  ^11  of 
the  intervening  petition,  this  defendant  avers  that  petitioners 
136  cannot  question  the  power  of  Congress  to  authorize  the  Appro¬ 
priation  of  moneys  out  of  the  general  funds  in  the  Treasury 
of  the  United  States,  and  particularly  cannot  question  the  poorer  of 
Congress  to  authorize  an  appropriation  out  of  such  funds  tb  peti¬ 
tioners  and  other  employees  and  for  the  benefit  of  petitioners  and 
other  employees,  and  that  petitioners  cannot  make  an  attack  upon 
the  power  of  appropriation  as  exercised  in  the  Retirement  Act  the 
foundation  of  an  attack  upon  the  Tax  Act.  This  defendant  fiirther 
avers  that  petitioners  cannot  question  the  conditions,  terms,  bases.. 
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or  measures  of  the  retirement  system  authorized  by  the  Retirement 
Act,  and  that  petitioners  cannot  make  an  attack  upon  such  condi¬ 
tions.  terms,  bases,  hr  measures  the  foundation  of  an  attack  upon 
the  Tax  Act. 

Answering  the  first  paragraph  of  Part  VII,  this  defendant  is  with¬ 
out  knowledge  as  to  any  of  the  allegations  thereof. 

Answering  the  second  paragraph,  this  defendant  denies  that  the 
Retirement  Act  imposes  upon  petitioners  any  exactions  and  denies 
that  the  taxes  levied  by  the  Tax  Act  upon  petitioners  are  burdensome 
or  oppressive.  This  defendant  denies  that  the  proceeds  of  the  taxes 
imposed  by  the  Tax  Act  upon  petitioners  will  be  given  to  other  groups 
of  employees.  This  defendant  avers  that  said  proceeds  will  be  paid 
into  the  Treasury  of  the  United  States  as  internal-revenue  receipts 
and  that  the  annuities  authorized  to  be  paid  pursuant  to  the  Retire¬ 
ment  Act  will  not  be  the  funds  of  petitioners  or  of  any  other  em¬ 
ployees,  but  will  be  paid  out  of  any  money  in  the  Treasury  of  the 
United  States  which  may  be  appropriated  for  that  purpose. 

Answering  the  third  paragraph,  this  defendant  denies  that  peti¬ 
tioners  or  the  railroads  are  subjected  to  the  burden  of  contributing 
funds  to  carry  in  whole  or  in  part  the  payment  of  any  annuities 
pursuant  to  the  Retirement  Act.  This  defendant  is  with- 
137  out  knowledge  of  the  number  of  railway  employees  included 
in  the  classes  enumerated  in  that  paragraph.  This  defendant 
is  without  knowledge  of  the  portion  of  the  aggregate  cost  to  the  Gov¬ 
ernment  of  the  United  States  of  the  retirement  system  authorized  by 
the  Retirement  Act,  attributable  to  the  fact  that  annuities  to  be  paid 
thereunder  are  measured  in  part  by  services  prior  to  the  enactment  of 
the  Retirement  Act. 

Answering  the  fourth  paragraph,  this  defendant  denies  each  and 
every  allegation  thereof.  This  defendant  avers  that  the  tax  levied  on 
each  petitioner  by  the  Tax  Act  is  measured  by  the  income  of  that 
petitioner. 

Answering  the  fifth,  sixth,  and  seventh  paragraphs,  this  defendant 
denies  that  petitioners  are  required  to  make  any  contribution  for  the 
support  or  maintenance  of  the  retirement  system  authorized  by  the 
Retirement  Act.  This  defendant  is  without  knowledge  of  what  taxes 
if  any  will  be  levied  upon  petitioners  a  fter  the  expiration  of  the  period 
of  one  year  covered  by  the  Tax  Act.  This  defendant  admits  that  peti¬ 
tioners  will  be  entitled  to  receive  annuities  pursuant  to  the  Retire¬ 
ment  Act  only  upon  compliance  with  the  conditions  and  in  the 
amounts  prescribed  in  the  Retirement  Act.  This  defendant  denies 
that  the  reduction  in  annuities  to  employees  who  continue  in  rail¬ 
road  employment  without  special  contract  after  they  reach  the  age 
of  65  years  is  in  the  nature  of  a  penalty. 

Answering  the  eighth  paragraph,  this  defendant  denies  each  and 
every  allegation  thereof. 
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138  VIII 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  VIII 
of  the  intervening  petition,  this  defendant  avers  that  he  is  without 
knowledge  as  to  any  of  the  allegations  in  the  first  sentence  thereof. 
This  defendant  denies  each  and  every  remaining  allegation  thereof. 

ix  ! 

'  i 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  IX  of 
the  intervening  petition,  this  defendant  denies  each  and  every  allega¬ 
tion  in  the  third  sentence  thereof. 

I 

v 

A 

I 

I 

For  the  answer  of  this  defendant  to  the  allegations  in  Part  X  of 
the  intervening  petition,  this  defendant  avers  that  he  is  without 
knowledge  as  to  petitioners’  means.  This  defendant  denies  eadh  and 
every  remaining  allegation  thereof.  This  defendant  further!  avers 
that  petitioners  cannot  make  an  attack  upon  the  Retirement  Alct  the 
foundation  of  an  attack  upon  the  Tax  Act.  This  defendant!  avers 
that  R.  S.  3224  forbids  this  court  of  equity  to  entertain  jurisdiction 
of  the  cause  of  action  purported  to  be  stated  against  this  defendant 
in  the  bill  of  complaint  and  of  the  cause  of  action  purported  to  be 
stated  against  this  defendant  in  the  intervening  petition.  Tljiis  de¬ 
fendant  further  avers  that  petitioners  are  without  right  to  th^  inter¬ 
position  of  a  court  of  equity  and  that  this  court  of  equity  is  Without 
jurisdiction. 

139  XI  | 

For  the  answer  of  this  defendant  to  Part  XI  of  the  intervening 
petition,  this  defendant  adopts  and  incorporates  herein  by  reference 
as  fully  as  if  set  forth  herein  in  full  all  the  allegations  in  the  Answer 
of  this  defendant  to  the  bill  of  complaint  in  this  suit. 

Wherefore,  this  defendant  prays  that  the  intervening  petition  be 
dismissed  as  to  him  and  that  he  be  awarded  his  costs. 

(Sgd.)  Leslie  C.  Garnett,  j 

United  States  Attopiey. 

(S"d.)  Harry  L.  Underwood, 

Assistant  United  States  Attorney. 

(Sgd.)  Charles  M.  Hay, 

(Sgd.)  Walter  H.  Pollak. 

(Sgd.)  Charles  E.  Wyzanski,  Jr., 
Special  Assistants  to  the  Attorney  General. 

(Sgd.)  Samuel  J.  Silverman, 

Attorney  • 
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140  District  of  Columbia, 

City  of  Washington,  ss : 

Charles  M.  Hay.  being  first  duly  sworn,  deposes  and  says  that  he 
is  a  Special  Assistant  to  the  Attorney  General  of  the  United  States 
engaged  in  defending  this  action.  That  he  has  read  the  foregoing 
answer  and  verily  believes  the  facts  stated  therein  to  be  true. 

Charles  M.  Hay. 

Sworn  to  before  me  this  25th  dav  of  March  1936. 

[seal]  Dorothy  Jost, 

Notary  Public. 

141  Stipulation  making  additional  parties  plaintiff 

Filed  May  14,  1936 

With  the  approval  of  the  Court  and  the  concurrence  of  the  Attor¬ 
ney  General  of  the  United  States,  it  is  hereby  stipulated  and  agreed 
between  the  parties  hereto,  through  their  respective  attorneys : 

That  whereas  the  additional  parties  hereinafter  named  are  “car¬ 
riers”  within  the  respective  definitions  contained  in  the  Railroad  Re¬ 
tirement  Act  and  in  the  Excise  Tax  Act,  or  are  Associations  con¬ 
trolled  by  “carriers”  and  may  be  subject  to  the  said  Acts: 

Now,  therefore: 

1.  The  below  named  corporations.  Receivers  or  Trustee,  citizens  of 
the  states  respectively  shown  beside  the  name  of  each  and  Associa¬ 
tions  with  residence  as  shown,  are  considered  to  be  parties  plaintiff 
in  this  cause  upon  the  filing  of  this  stipulation,  with  like  force  and 
effect  as  if  each  had  been  originally  named  a  party  plaintiff : 

142  Aroostock  Valley  Railroad  Company,  Maine. 

Abilene  &  Southern  Railway  Company,  Texas. 

Alameda  Belt  Line,  California. 

Alton  and  Southern  Railroad,  Illinois. 

Arkansas  &  Memphis  Railway  Bridge  and  Terminal  Company, 
Tennessee. 

Asherton  and  Gulf  Railway  Company,  Texas. 

Asheville  &  Craggy  Mountain  Railway  Company,  North  Carolina. 
Asphalt  Belt  Railway  Company,  Texas. 

Association  of  American  Railroads,  District  of  Columbia. 

Atchison  Union  Depot  and  Railroad  Company,  Kansas. 

The  Atlantic  and  Yadkin  Railway  Company,  North  Carolina. 
Augusta  and  Summerville  Railroad  Company,  Georgia. 

The  Augusta  Union  Station  Company,  Georgia. 

The  Baltimore  and  Ohio  Chicago  Terminal  Railroad  Company, 
Illinois. 

The  Belt  Railway  Company  of  Chicago,  Illinois. 

Beaumont  Wharf  and  Terminal  Company,  Texas. 

Beaver  Creek  Water  Company,  Pennsylvania. 

Beaver,  Meade  .&  Englewood  Railroad  Company,  Oklahoma. 
Birmingham  Belt  Railroad  Company,  Alabama. 
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Birmingham  Terminal  Company,  Alabama. 

Blue  Ridge  Railway  Company,  South  Carolina. 

The  Boston  Terminal  Company,  Massachusetts. 

Brownsville  and  Matamoros  Bridge  Company,  Arizona. 

The  Brownsville  Ferry  Company,  Limited,  New  York. 

Buffalo  Creek  Railroad  Company  (Operated  as  Buffalo  Creek  Rail¬ 
road  by  Lessees:  Erie  Railroad  Company  and  Lehigh  Vallejy  Rail¬ 
road  Company),  New  York. 

Carolina  and  Northwestern  Railway  Company,  North  Carolina, 
South  Carolina. 

Carolina  and  Tennessee  Southern  Railway  Company,  North 
Carolina.  | 

The  Carrollton  Railroad,  Kentucky. 

Central  California  Traction  Company,  California. 

Charlotte,  Monroe,  and  Columbia  Railroad  Company,  South 
Carolina. 

Chattanooga  Station  Company,  Tennessee. 

Cherry  Tree  and  Dixonville  Railroad  Company,  Pennsylvania. 
Chicago  and  Illinois  Western  Railroad,  Illinois.  j 

Chicago  and  Western  Indiana  Railroad  Company,  Illinois 
Chicago  Heights  Terminal  Transfer  Railroad  Company, 1  Illinois. 
Chicago  Produce  Terminal  Company,  Illinois. 

The  Chicago  River  and  Indiana  Railroad  Company,  Illinois. 
Cincinnati,  Burnside,  and  Cumberland  River  Railway  Cbmpany, 
Kentucky.  ! 

The  Cincinnati  Union  Terminal  Company,  Ohio. 

Cisco  &  Northeastern  Railway  Company,  Texas. 

The  Cleveland  Union  Terminals  Company,  Ohio. 

Columbia  Union  Station  Company,  South  Carolina. 

The  Covington  and  Cincinnati  Elevated  Railroad  and  Transfer 
and  Bridge  Company,  Kentucky. 

Danville  and  Western  Railway  Company,  Virginia. 

The  Dayton  Union  Railway  Company,  Ohio. 

The  Delaware  River  Ferry  Company  of  New  Jersey,  New  Jersey. 
The  Denison  and  Pacific  Suburban  Railway  Company,  Texas. 

The  Denver  Union  Terminal  Railway  Company,  Colorado. 

The  Detroit  &  Toledo  Shore  Line  Railroad  Company,  Michigan. 
Detroit  Terminal  Railroad  Company,  Michigan. 

Doniphan,  Kensett,  and  Searcy  Railway,  Arkansas. 

Durham  and  Southern  Railway  Company,  North  Caroliiia. 
Durham  Union  Station  Company,  North  Carolina. 

El  Paso  Union  Passenger  Depot  Company,  Texas. 

Black  Mountain  Railway  Company,  North  Caroling. 

143  The  Fairport,  Painesville  and  Eastern  Railroad  Company, 
Ohio. 

Farmers’  Grain  and  Shipping  Company,  North  Dakota. 

The  Federal  Valley  Railroad  Company,  Ohio. 

Fort  Wayne  Union  Railway  Company,  Indiana. 

104781—36 - 6 
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Fort  Worth  Belt  Railway  Company,  Texas. 

Fort  Worth  Union  Passenger  Station  Company,  Texas. 
Galveston,  Houston  and  Henderson  Railroad  Company,  Texas. 
Georgia  Rail  Road  &  Banking  Company  (Operated  as  the  Georgia 
Railroad  by  Lessees :  Atlantic  Coast  Line  Railroad  Company,  Louis¬ 
ville  and  Nashville  Railroad  Company),  Georgia. 

Greenwich  &  Johnson ville  Railway  Company,  New’  York. 

Gulf  &  Northern  Railway  Company,  Texas. 

Gulf  Terminal  Company,  Alabama. 

Hanibal  Union  Depot  Company,  Missouri. 

Harriman  and  Northeastern  Railroad  Company,  Tennessee. 

High  Point,  Randleman,  Asheboro  and  Southern  Railroad  Com¬ 
pany,  North  Carolina. 

Houston  &  Brazos  Valley  Railway  Company,  Texas. 

Houston  Belt  &  Terminal  Railway  Company,  Texas. 

The  Huntingdon  and  Broad  Top  Mountain  Railroad  and  Coal 
Company,  Pennsylvania. 

Indiana  Harbor  Belt  Railroad  Company,  Indiana. 

The  Indianapolis  Union  Railway  Company,  Indiana. 

Jacksonville,  Gainesville  &  Gulf  Railwav,  Florida. 

Joliet  Union  Depot  Company,  Illinois. 

Joplin  Union  Depot  Company,  Missouri. 

Kansas  City  Terminal  Railway  Company,  Missouri. 

Kentuckv  &  Indiana  Terminal  Railroad  Companv,  Kentuckv. 
Keokuk  Union  Depot  Company,  Iowa. 

The  Lake  Erie  and  Eastern  Railroad  Company,  Ohio. 

The  Lake  Erie  and  Pittsburgh  Railway  Company,  Ohio. 

Lake  Superior  Terminal  &  Transfer  Railway  Company,  Wisconsin. 
Litchfield  &  Madison  Railway  Company,  Illinois. 

The  Lorain  &  West  Virginia  Railway  Company,  Ohio. 

Los  Angeles  Junction  Railway  Company,  California. 

Louisiana  &  Arkansas  Railway  Company,  Delaware. 

Louisiana,  Arkansas  &  Texas  Railway  Company,  Texas. 
Louisville  and  Wadlev  Railroad  Company,  Georgia. 

McCloud  River  Railroad  Company,  California. 

Macon,  Dublin  &  Savannah  Railroad  Company,  Georgia. 

Marion  and  Southern  Railroad  Company,  South  Carolina. 
Memphis  Union  Station  Company,  Tennessee. 

Meridian  Terminal  Company,  Mississippi. 

Mineral  Range  Railroad  Company,  Michigan. 

Minneapolis  Eastern  Railway  Company,  Minnesota. 

Missouri  and  Illinois  Bridge  and  Belt  Railroad  Company,  Missouri. 
Missouri  Pacific  Transportation  Company,  Delaware. 

Natchez  and  Louisiana  Railway  Transfer  Company,  Pennsylvania. 
Natchez  &  Southern  Railway  Company,  Mississippi. 

New  Iberia  &  Northern  Railroad  Company,  Louisiana. 

New  Orleans  and  Lower  Coast  Railroad  Company,  Louisiana. 

New  Orleans  Terminal  Company,  Louisiana. 

The  New  York  and  Long  Branch  Railroad  Company,  New  Jersey. 
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Northern  Telegraph  Company,  Maine. 

The  Orange  &  Northwestern  Railroad  Company,  Texas,  j 
The  Pecos  Valley  Southern  Railway  Company,  Texas. 

Peoria  and  Pekin  Union  Railway  Company,  Illinois. 

Philadelphia,  Reading  and  Pottsville  Telegraph  Company, 
Pennsylvania.  i 

144  Piedmont  and  Northern  Railway  Company,  South  Carolina. 

Pittsburgh,  Chartiers  &  Youghiogheny  Railway  Company, 
Pennsylvania. 

The  Pittsburgh,  Lisbon  &  Western  Railroad  Company, 
vania,  Ohio. 

The  Prescott  and  Northwestern  Railroad  Company,  Arkansas. 

The  Pueblo  Stock  Yards  Company,  Colorado. 

The  Pueblo  Union  Depot  and  Railroad  Company,  Colorado. 
Pullman  Railroad  Company,  Illinois. 

Quanah,  Acme  &  Pacific  Railway  Company,  Texas.  ! 

Quincy,  Omaha  &  Kansas  City  Railroad  Company,  Missouri. 
Raritan  River  Rail  Road  Company,  New  Jersey. 

Reading  Transportation  Company,  Pennsylvania. 

Rio  Grande  City  Railway  Company,  Texas.  | 

Sacramento  Northern  Railway,  California. 

St.  Johns  River  Terminal  Company,  Florida. 

St.  Joseph  Terminal  Railroad  Company,  Missouri. 

St.  Joseph  Union  Depot  Company,  Missouri. 

St.  Louis  and  Hannibal  Railroad  Company,  Missouri. 

San  Antonio  Southern  Railway  Company,  Texas. 

San  Benito  and  Rio  Grande  Valley  Railway  Company,  Texas. 
San  Diego  &  Arizona  Eastern  Railway  Company,  Nevada. 
Savannah  Union  Station  Company,  Georgia. 

Schoharie  Valley  Railway  Company,  New  York. 

Skaneateles  Railroad  Company,  New  York. 

Southern  Illinois  and  Missouri  Bridge  Company,  Illinois. 

Spokane,  Coeur  d’Alene  &  Palouse  Railway  Company,  Washington. 
State  University  Railroad  Company,  North  Carolina. 

Sugar  Land  Railway  Company,  Texas. 

Sunset  Railway  Company,  California. 

The  Sylvania  Railway  Company,  Georgia. 

Tampa  Union  Station  Company,  Florida. 

Tavares  and  Gulf  Railroad  Company,  Florida. 

Tennessee,  Alabama  and  Georgia  Railway,  Georgia. 

Terminal  Railroad  Association  of  St.  Louis,  Missouri. 

Texas  and  Pacific  Coaches,  Inc.,  Texas. 

The  Texas  and  Pacific  Motor  Transport  Company,  Delaware. 

Texas  City  Terminal  Railway  Company,  Texas. 

Texas-New  Mexico  Railway  Company,  Texas. 

Texas  Pacific-Missouri  Pacific  Terminal  Railroad  of  Nek  Orleans, 
Louisiana. 

Texas  Short  Line  Railway  Company,  Texas. 

Tidewater  Southern  Railway  Company,  California. 
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The  Toledo  Terminal  Rail-Road  Company,  Ohio. 

Tremont  &  Gulf  Railway  Company,  Louisiana. 

Trenton-Princeton  Traction  Co.,  New  Jersey. 

The  Troy  Union  Railroad  Company,  New  York. 

Tulsa  Union  Depot  Company,  Delaware. 

The  Tuskegee  Railroad  Company,  Alabama. 

Union  Depot  Company  (Columbus,  Ohio),  Ohio. 

The  Union  Passenger  Depot  Company  of  Galveston,  Texas. 

Union  Railroad  Company  (Pittsburgh,  Pennsylvania),  Pennsyl- 
.  vania. 

Union  Railway  Company,  Tennessee. 

The  Union  Terminal  Company  (Dallas),  Texas. 

Wadley  Southern  Railway  Company,  Georgia. 

The  Weatherford,  Mineral  Wells  and  Northwestern  Railwav  Com- 

/  V 

panv,  Texas. 

V  / 

Wharton  and  Northern  Railroad  Company,  New  Jersey. 

The  Wichita  Union  Terminal  Railway  Company,  Kansas. 

Dayton  Union  Railway  Company,  Ohio. 

The  Washington  Terminal  Company,  District  of  Columbia. 
145  The  Wichita  Valley  Railway  Company,  Texas. 

Winona  Bridge  Railway  Company,  Minnesota. 
Winston-Salem  Southbound  Railway  Company,  North  Carolina. 
Winston-Salem  Terminal  Company,  North  Carolina. 

Woodstock  and  Blocton  Railway  Company,  Alabama. 

Wrightsville  and  Tennille  Railroad  Company,  Georgia. 

Yadkin  Railroad  Company,  North  Carolina. 

Legh  R.  Powell,  Jr.,  Virginia,  and  Henry  W.  Anderson,  Virginia, 
Receivers  of  Chesterfield  and  Lancaster  Railroad  Company. 

C.  H.  Crooks,  Iowa,  Receiver  of  Fort  Dodge,  Des  Moines  &  South¬ 
ern  Railroad  Company. 

Guy  A.  Thompson,  Missouri,  Trustee  of  Missouri  Pacific  Railroad 
Corporation  in  Nebraska,  Debtor. 

Legh  R.  Powell,  Jr.,  Virginia,  and  Henry  W.  Anderson,  Virginia 
Receivers  of  Raleigh  &  Charleston  Railroad  Company. 

Charles  E.  Gay,  Jr.,  Georgia,  Receiver  of  Savannah  and  Atlanta 
Railway. 

Association  of  Western  Railways,  Chicago,  Illinois. 

Bureau  of  Information  of  the  Eastern  Railways,  New  York,  New 
York. 

Bureau  of  Information  of  the  Southeastern  Railways,  District  of 
Columbia. 

Central  Freight  Association,  Chicago,  Illinois. 

Central  Inspection  &  Weighing  Bureau,  Chicago,  Illinois. 

Central  Passenger  Association,  Chicago,  Illinois. 

Chicago  Car  Interchange  Bureau,  The,  Chicago,  Illinois. 

Chicago  Railroad  Freight  Collection  Association,  Chicago,  Illinois. 
Committee  on  Public  Relations  of  the  Eastern  Railroads  (Eastern 
Presidents’  Conference),  New  York,  New  York. 

Consolidated  Classification  Committee,  Chicago,  Illinois. 
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Demurrage  and  Storage  Bureau,  Galveston  Bay  Lines,  G&lveston, 
Texas. 

Dallas  Car  Interchange  &  Inspection  Bureau,  Dallas,  Tdxas. 
Eastern  Demurrage  and  Storage  Bureau,  New  York,  Nefsv  York. 
Eastern  Railroad  Association,  District  of  Columbia. 

General  Managers’  Association  of  Chicago,  Chicago,  Illinois. 
General  Managers’  Association  of  New  York,  New  York,  New 
York. 

Houston  Demurrage  and  Storage  Bureau,  Houston,  Texas1. 

Illinois  Freight  Association,  Chicago,  Illinois. 

Kansas  City  Railroad  Clearing  House  Association,  Kansas  City, 
Missouri.  I 

National  Perishable  Freight  Committee,  Chicago,  Illinois1. 
Intermountain  Demurrage  Bureau,  Salt  Lake  City,  Utahj. 

New  England  Demurrage  Commission,  Boston,  Massachusetts. 

New  England  Freight  Association,  Boston,  Massachusetts. 

New*  England  Passenger  Association,  Boston,  Massachusetts. 

New*  Orleans  Freight  Tariff  Bureau,  New’  Orleans,  Louisiana. 
Niagara  Frontier  Car  Inspection  Association,  Buffalo,  NSw  York. 
North  Pacific  Coast  Freight  Bureau,  Seattle,  WashingtorL 
Official  Classification  Committee,  New  York,  New*  York. 

Pacific  Car  Demurrage  Bureau,  San  Francisco,  California,. 

Pacific  Freight  Tariff  Bureau,  San  Francisco,  California. 

Railroad  Perishable  Inspection  Agency,  New’  York,  New  York. 
Railway  Ticket  Protective  Bureau,  Chicago,  Illinois. 

St.  Joseph  Railroad  Clearing  House  Association,  St.  Joseph,  Mis¬ 
souri. 

Southeastern  Demurrage  and  Storage  Bureau,  Atlanta,  Georgia. 
Southeastern  Passenger  Association,  Atlanta,  Georgia. 

Southern  Classification  Committee,  Atlanta,  Georgia. 

Southern  Freight  Association,  Atlanta,  Georgia. 

Southern  Freight  Tariff  Bureau,  Atlanta,  Georgia. 

Southern  Weighing  and  Inspection  Bureau,  Atlanta,  Gebrgia. 
Southwestern  Freight  Bureau,  St.  Louis,  Missouri. 

Southwestern  Passenger  Association,  St.  Louis,  Missouri. 
146  Statistical  Bureau-Western  Lines,  Chicago,  Illinois. 
Texas-Louisiana  Tariff  Bureau,  Dallas,  Texas. 

Traffic  Executive  Association  (Eastern  Territory)  New  York,  New 
York. 

Trans-Continental  Freight  Bureau,  Chicago,  Illinois. 
Trans-Continental  Passenger  Association,  Chicago,  Illinois. 

Trunk  Line  Association,  New  York,  New  York. 

Trunk  Line  Freight  Inspection  Bureau,  New  York,  Newf  York. 
Western  Association  of  Railway  Executives,  Chicago,  IUinois. 
Western  Classification  Committee,  Chicago,  Illinois. 

Western  Passenger  Association,  Chicago,  Illinois. 

Western  Railroad  Association,  Chicago,  Illinois. 

Western  Railways’  Committee  on  Public  Relations,  Chicago,  Illi¬ 
nois. 
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Western  Traffic  Executive  Committee,  Chicago,  Illinois. 

Western  Trunk  Line  Committee,  Chicago,  Illinois. 

Western  Weighing  &  Inspection  Bureau,  Chicago,  Illinois. 

2.  Service  upon  the  Plaintiffs’  counsel  of  record  in  this  cause  shall 
be  deemed  service  upon  each  of  the  parties  set  forth  above. 

May  13,  1936. 

S.  R.  Prince, 

Of  Counsel  for  Plaintiffs. 
Walter  H.  Pollak, 

Chas.  M.  Hay, 

Chas.  E.  Wyzanski, 

Sam  J.  Silverman, 

Of  Counsel  for  Defendants. 
Frederick  M.  Dolan, 

R.  Granville  Curry, 

Of  Counsel  for  Interveners. 

147  Order  making  additional  parties  plaintiff 

Filed  Mav  14.  1936 

•/  • 

*  *  *  *  *  *  * 

Pursuant  to  stipulation  of  parties  to  this  cause,  it  is  hereby  ordered 
and  decreed  that  the  additional  parties  named  in  the  stipulation  are 
made  parties  plaintiff  in  this  cause,  with  like  force  and  effect  as  if 
each  had  been  originally  named  party  plaintiff. 

O.  R.  Luhring, 

Judge. 

May  14",  1936. 

Bv  consent : 

S.  R.  Prince, 

S.  S.  Alderman. 

Of  Counsel  for  plaintiffs. 
Charles  M.  Hay, 

Walter  H.  Pollak, 

i  Charles  E.  Wyzanski,  Jr., 

Samuel  J.  Silverman, 

Of  counsel  for  defendants. 

R.  Granville  Curry, 

Frederick  M.  Dolan, 

Of  counsel  for  interveners. 

148  Stipulation  making  additional  parties  plaintiff 

Filed  in  open  Court  May  20,  1936 

*  *  i  *  *  *  *  * 

With  the  approval  of  the  Court  and  the  concurrence  of  the  Attor¬ 
ney  General  of  the  United  States,  it  is  hereby  stipulated  and  agreed 
between  the  parties  hereto,  through  their  respective  attorneys : 

That  whereas  the  additional  parties  hereinafter  named  are  “car¬ 
riers”  within  the  respective  definitions  contained  in  the  Railroad  Re- 
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tirement  Act  and  in  the  Excise  Tax  Act,  or  are  Associations  con¬ 
trolled  by  “carriers”  and  may  be  subject  to  the  said  Acts : 

Now,  therefore : 

1.  The  below  named  corporations,  Receivers  or  Trustee,  citizens  of 
the  states  respectively  shown  beside  the  name  of  each,  and  Associa¬ 
tions  with  residence  as  shown,  are  considered  to  be  parties  plaintiff 
in  this  cause  upon  the  filing  of  this  stipulation,  with  like  fprce  and 
effect  as  if  each  had  been  originally  named  a  party  plaintiff  : 

The  Akron  &  Barberton  Belt  Railroad  Company,  Ohio. 

Baltimore  &  Eastern  Railroad  Company,  Maryland. 

Birmingham  Southern  Railroad  Company,  Alabama. 

Camas  Prairie  Railroad  Company,  Oregon. 

Carbon  County  Railway  Company,  Utah. 

Central  Indiana  Railway  Company,  Indiana. 

Clackamas  Eastern  Railroad  Company,  Oregon. 

Cowlitz,  Chehalis  &  Cascade  Railway,  Washington. 

Donora  Southern  Railroad  Company.  Pennsylvania. 

The  Duluth  Union  Depot  and  Transfer  Company,  Minnesota. 

Etna  and  Montrose  Railroad  Company,  Pennsylvania. 

The  Gilmore  and  Pittsburgh  Railroad  Company,  Limited,  Idaho. 
Hannibal  Connecting  Railroad  Company,  Missouri. 

Holton  Inter-Urban  Railway  Company,  California. 

Johnstown  and  Stony  Creek  Rail  Road  Company,  Pennsylvania. 
The  Lake  Terminal  Railroad  Company,  Ohio. 

McKeesport  Connecting  Railroad  Company,  Pennsylvania. 
Minnesota  and  International  Railway  Company,  Minnesota. 

The  Minnesota  Transfer  Railway  Company,  Minnesota. 

The  Newburgh  and  South  Shore  Railway  Company,  Ohio. 

New  York,  Philadelphia  &  Norfolk  Railroad  Ferry  Cjompany, 
Virginia. 

Northampton  and  Bath  Railroad  Company,  Pennsylvania]. 

The  Northern  Pacific  Terminal  Company  of  Oregon,  Oregon. 
149  Outer  Harbor  Terminal  Railway  Company,  California. 
Pacific  Electric  Railway  Company,  California. 

Petaluma  &  Santa  Rosa  Railroad  Company.  California. 
Philadelphia  &  Camden  Ferry  Company,  New  Jersey. 

Pittsburgh  Joint  Stock  Yards  Company,  Pennsylvania. 

Rock  Island-Frisco  Terminal  Railway  Company,  Missouri. 

The  St.  Paul  Union  Depot  Company,  Minnesota. 

Visalia  Electric  Railroad  Company,  California. 

Walla  Walla  Valley  Railway  Company,  Oregon. 

Western  Allegheny  Railroad  Company,  Pennsylvania. 

The  Youngstown  and  Northern  Railroad  Company,  Ohio. 

The  Akron  Union  Passenger  Depot  Company,  Ohio. 

Calumet  Western  Railway  Company,  Illinois. 

Chicago  Union  Station  Company,  Illinois. 

The  Fort  Street  Union  Depot  Company,  Michigan. 

Norfolk  and  Portsmouth  Belt  Line  Railroad  Company,  Virginia. 
The  Union  Transportation  Company,  New  Jersey. 

The  Tylerdale  Connecting  Railroad  Company,  Pennsylvahia. 
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Saratoga  &  Encampment  Valley  Railroad  Company,  Wyoming. 

Laramie,  North  Park  &  Western  Railroad  Company,  Colorado. 

Yakima  Valley  Transportation  Company,  Washington. 

Wilkes-Barre  Connecting  Railroad  Company,  Pennsylvania. 

Zanesville  Terminal  Railroad  Company,  Ohio. 

2.  Service  upon  the  Plaintiffs’  counsel  of  record  in  this  cause  shall 
be  deemed  service  upon  each  of  the  parties  set  forth  above. 

May  20,  1936. 

S.  R.  Prince, 

Of  Counsel  for  Plaintiffs . 

R.  Granville  Curry, 

Of  Counsel  far  Interveners . 

Walter  H.  Pollak, 

Charles  M.  Hay, 

Of  Counsel  for  Defendants. 

150  Stipulation  making  additional  parties  plaintiff 

Filed  June  9,  1936 

*  *  i  :Jc  *  *  *  * 

With  the  approval  of  the  Court  and  the  concurrence  of  the  Attorney 
General  of  the  United  States,  it.  is  hereby  stipulated  and  agreed  be¬ 
tween  the  parties  hereto,  through  their  respective  attorneys: 

That  whereas  the,  additional  parties  hereinafter  named  are  “car¬ 
riers”  within  the  respective  definitions  contained  in  the  Railroad 
Retirement  Act  and  in  the  Excise  Tax  Act,  or  are  Associations  con¬ 
trolled  by  “carriers”  and  may  be  subject  to  the  said  Acts: 

Now.  therefore: 

7 

1.  The  below  named  corporations.  Receivers  or  Trustees,  citizens  of 
the  States  respectively  shown  beside  the  name  of  each,  and  Associa¬ 
tions  with  residence  as  shown,  are  considered  to  be  parties  plaintiff 
in  this  cause  upon  the  filing  of  this  stipulation,  with  like  force  and 
effect  as  if  each  had  been  originally  named  a  party  plaintiff : 

Albany  Terminal  Company,  Georgia.  . 

Frontier  Electric  Railway  Company. 

Macon  Terminal  Company,  Georgia. 

Ogden  Union  Railway  and  Depot  Company,  Utah. 

Pacific  Southwest  Railroad  Association,  California. 

Union  Belt  of  Detroit,  Detroit,  Mich. 

2.  Service  upon  the  Plaintiffs’  counsel  of  record  in  this  cause  shall 
be  deemed  service  upon  each  of  the  parties  set  forth  above. 

June  9,  1936. 

S.  R.  Prince, 

•  i  Of  Counsel  for  Plaintiffs . 

Walter  H.  Pollak, 

Chas.  M.  Hay, 

Of  Counsel  for  Defendants, 

R.  Granville  Curry, 

Of  Counsel  for  Interveners, 
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151  Objection  and  motion  to  strike 

Filed  June  16,  1936 

******* 

I 

Plaintiffs  and  each  of  them  renew  their  objections  to  the  adihission 
of,  and  move  to  strike,  the  following  evidence  offered  by  defendants 
and  admitted  subject  to  plaintiffs’  objections,  to-wit: 

1.  The  990  returns  to  questionnaire  by  general  chairmen  of  17  labor 
organizations,  the  questionnaire  being  in  the  form  and  containing  the 
questions  shown  on  defendants’  Exhibit  E. 

2.  All  of  the  testimony  of  defendants’  witness  Walter  G.  Cantley 
based  on  and  purporting  to  review,  summarize  and  give  the  effect 
of  said  990  returns  to  questionnaire. 

3.  The  47  returns  to  questionnaire  by  local  chairmen  of  various 
labor  organizations  who  were  part-time  employees  of  plaintiff 
Southern  Railway  Company,  distributed  by  defendants’  fitness, 
Arthur  R.  Harrison,  for  defendant  Retirement  Board,  the  question¬ 
naire  being  in  the  form  and  containing  the  questions  shoWn  on 
defendants’  Exhibit  E. 

4.  The  paper  offered  in  evidence  as  defendants’  Exhibit  G,  purport¬ 
ing  to  be  a  recapitulation  and  analysis  of  said  47  returns  to  question¬ 
naire  made  by  defendants’  witness,  Mrs.  Blanche  Hammond. 

Said  objections  and  motions  to  strike  are  made  upon  the  ground 
that  all  said  evidence  and  each  and  every  part  thereof  is  incompetent 
for  the  following  reasons : 

1.  The  said  questionnaires  are  not  statistical  questionnaires  and  do 
not  purport  to  assemble  statistical  facts  susceptible  of  mathematical 
tabulation  or  appraisal  by  percentages. 

2.  The  said  returns  to  questionnaire  are  not  sworn  to, 

152  are  heresay,  and  plaintiffs  have  had  and  can  have  nol  oppor¬ 
tunity  to  cross  examine  those  making  the  returns ; 

3.  To  question  (e)  on  page  1  of  said  questionnaire  as  follow^: 

| 

(e)  Describe  generally  the  extent  of  your  contacts  with  Railroad 
employees  and  your  opportunities  to  know  their  sentiments  ajnd  atti¬ 
tudes  and  the  things  that  affect  them  or  their  work. 

^  I 

there  were  not  sufficient  answers  or  answers  sufficiently  respdnsive  to 
enable  the  witnesses  Cantley  and  Hamond  to  make  any  review  or 
estimate  of  the  extent  of  such  contacts  or  the  opportunities  bf  those 
answering  the  questionnaires  to  know  the  opinions,  attitudes  and 
sentiments  of  railroad  employees  in  general  as  to  which  the^  under¬ 
take  to  give  evidence  by  their  returns,  or  to  enable  the  Court  to  form 
any  judgment  as  to  the  factual  basis  for  the  opinion  evidence  as  to 
opinions  and  attitudes  of  others  sought  to  be  presented  in  said  re¬ 
turns.  (R.  843-844.) 

4.  The  first  question  on  page  2  of  said  questionnaire  as  follows: 

What  proportion  of  employees,  65  years  of  age  or  over,  want  to 
retire?  (Put  x  in  space  following  line  which  expres$es  your 
opinion.) 
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(a)  Relatively  few  (  ). 

(b)  A  large  proportion  (  ). 

(c)  Most  (  ). 

(d)  Practically  all  (  ). 

and  the  answers  thereto  are  incompetent,  in  that  said  question  is  lead¬ 
ing,  suggests  the  answers,  and  suggests  the  answers  in  alternative 
in  forms  of  expression  which  are  meaningless,  incapable  of  definition 
or  appraisal,  making  the  x-mark  answers  by  the  respondents  to  ques¬ 
tionnaire  meaningless,  and  in  that  it  is  not  competent  for  the  re¬ 
spondents  to  questionnaire  to  give  evidence  as  to  the  unexpressed 
desires  of  others. 

5.  The  second  question  on  page  2  of  said  questionnaire 

153  as  follows: 

Why  do  those  who  want  to  retire  wish  to  do  so  ? 

(a)  Is  it  because  they  can  no  longer  keep  up  with  their  jobs?  (  ) 

(b)  Because  the  pace  of  railroad  work  has  increased?  (  ) 

(c)  Because  they  feel  that  they  are  entitled  to  retirement  after  a 
lifetime  of  work?  (  ) 

(d)  Because  of  a  combination  of  the  foregoing  or  for  any  other 
reason  ? 

Explain — 

and  the  answers  thereto  are  incompetent  for  all  the  reasons  set  forth 
under  paragraph  4  next  above  and  for  the  further  reason  that  it  is 
incompetent  for  the  respondents  to  questionnaire  to  give  evidence  as 
to  the  wishes  of  others  and  as  to  the  reasons  others  have  for  such 
wishes. 

6.  The  first  question  (a)  on  page  3  of  questionnaire  as  follows: 

(a)  What  keeps  those  who  want  to  retire  from  doing  so?  Is  it 
due  to  lack  of  provision  for  old  age?  (  )  Xon -eligibility  under 
private  pensions?  (  )  Inadequacy  of  benefits  under  private  pen¬ 
sions?  (  )  Any  other  reason?  (State  fully.) 

and  the  answers  thereto  are  incompetent  for  all  the  reasons  -set  out  in 
paragraphs  4  and  5  next  above  and  for  the  further  reason  that  the 
question  seeks  and  purports  to  elicit  evidence  by  the  respondents  to 
questionnaire  not  only  as  to  the  desires  of  others  but  as  to  the  rea¬ 
sons  impelling  those  others  not  to  follow  their  desires. 

7.  The  second  question  (b)  on  page  2  of  said  questionnaire  as 
follows: 

(b)  Do  employees  65  years  of  age  or  over  who  want  to  retire  show 
as  much  interest  in  their  work  as  men  of  that  age  who  do  not  want 
to  retire? 

and  the  answers  thereto  are  incompetent  in  that  the  question  seeks 
and  purports  to  elicit  the  opinions  of  the  respondents  to  question¬ 
naire  as  to  the  differing  desires  of  many  others  and  as  to 

154  comparative  interest  in  their  work  as  between  those  having 
different  desires,  matters  as  to  which  opinion  evidence  is 

inadmissible. 
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•  8.  The  third  question  (c)  on  page  3  of  said  questionnaire  as  fol¬ 
lows: 

(c)  How  do  men  under  65  years  of  age  feel  about  the  retirement 
of  men  65  years  of  age  and  over? 

and  the  answers  thereto  are  incompetent  in  that  said  questiojn  seeks 
and  purports  to  elicit  opinion  evidence  by  the  respondents  to  ques¬ 
tionnaire  as  to  the  feeling  of  many  other  persons  toward  the  actions 
of  still  other  persons,  matters  as  to  which  opinion  evidence  is  inad¬ 
missible. 

9.  The  fourth  question  (d)  on  page  3  of  said  questionnaire  as 
follows : 

(d)  Does  the  holding  on  of  men  65  years  of  age  or  over  affect  the 
attitude  of  younger  men  toward  their  work?  If  so,  in  what  Respect? 

and  the  answers  thereto  are  incompetent  in  that  said  question  seeks 
and  purports  to  elicit  opinion  evidence  by  the  respondents  to  ques¬ 
tionnaire  as  to  the  effect  which  certain  conduct  by  others  h&s  upon 
the  attitudes  of  still  others  toward  their  work,  matters  as  tb  which 
opinion  evidence  is  inadmissible. 

10.  The  four  questions  on  page  4  of  said  questionnaire  as  follows : 

(a)  Does  the  presence  of  old  men  tend  to  slow  down  the  pace  of 
work  generally. 

*  (b)  Has  there  been  a  tendency  in  recent  years  to  increase  t|he  work 

and  responsibility  per  employee?  [ 

(c)  Do  older  men  adapt  themselves  to  new  appliances,  equipment, 
and  methods  as  well  as  younger  men  ? 

(d)  How  general  is  the  practice  of  demoting  employees  onj  account 
of  age  to  lighter  or  less  hazardous  work,  or  to  retain  such  employees 
in  positions  which  are  in  fact  unnecessary  ? 

and  the  answers  thereto  are  incompetent  in  that  said  questions  are 
leading  and  suggest  answers,  said  answers  are  hearsay  and  are 
155  opinions  upon  matters  as  to  which  opinion  evidence  is  inad¬ 
missible,  and  in  that  respondents  to  questionnaire  are  lay  wit¬ 
nesses  not  shown  to  be  experts  qualified  to  give  opinion  evidence. 

11.  The  questions  on  page  5  of  said  questionnaire  as  follows: 

What  is  the  effect  of  private  pension  plans  on  the  retirement  of 
older  employees? 

(a)  Has  the  private  pension  system  with  which  you  are  familiar 
encouraged  the  retirement  of  employees  at  the  retirement  a£e? 

(b)  What,  in  your  opinion,  has  been  the  effect  of  the  private  pen¬ 
sion  system,  with  which  you  are  familiar,  upon  the  railroad  service? 
(If  you  say  it  has  improved  the  service  please  state  the  respects  in 
which  it  has  improved  it  and  the  reason  for  such  improvement.  If 
you  say  it  has  not  improved  service,  or  while  improving  it  h<is  not  im¬ 
proved  it  to  extent  you  think  it  should,  please  state  the  reason  why.) 

and  the  answers  thereto  are  incompetent  in  that  said  questions  are 
leading  and  suggest  answers,  said  answers  are  hearsay)  and  are 
opinions  upon  matters  as  to  which  opinion  evidence  is  inadmissible 
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and  in  that  respondents  to  questionnaire  are  lay  witnesses  not  shown 
to  be  experts  qualified  to  give  opinion  evidence. 

12.  The  first  question  (a)  on  page  6  of  said  questionnaire  as 
follows : 

(a)  Do  employees  generally  favor  the  retirement  system  author¬ 
ized  by  the  Railroad  Retirement  Act  over  the  private  systems  of  the 
carriers  ? 

and  the  answers  thereto  are  incompetent  as  hearsay  based  on  hearsay, 
opinion  evidence  by  the  respondents  to  questionnaire  founded  on 
opinions  of  many  others,  and  as  constituting  an  attempt  to  take  an 
ex  parte  and  uncontrolled  poll  of  the  opinions  of  approximately  a 
million  other  persons,  through  the  unsworn  testimony  of  990 

156  and  47  respondents  to  the  questionnaires,  in  favor  of  or  against 
legislation  the  constitutionality  of  which  is  in  issue  in  this 

cause. 

13.  The  second  and  third  questions  on  page  6  of  said  questionnaire 
as  follows: 

(b)  In  your  opinion,  would  the  Retirement  Act,  if  and  when  put 
into  operation,  encourage  the  retirement  of  employees  at  65  years  of 
age  ?  Why  or  why  not  ? 

(c)  In  your  opinion,  would  the  Retirement  Act,  if  and  when  put 
into  effect,  tend  to  encourage  the  retirement  of  men  who  have  been 
in  the  service  for  30  years  or  more  before  they  reach  the  age  of  65? 
If  so,  would  this  tend  to  improve  the  railroad  service  ? 

and  the  answers  thereto  are  incompetent  as  hearsay,  and  in  that  the 
questions  seek  and  purport  to  elicit  opinions  of  the  respondents  to 
questionnaire  as  to  the  effect  of  legislation  the  constitutionality  of 
which  is  here  in  issue  upon  the  future  conduct  of  many  others,  mat¬ 
ters  as  to  which  opinion  evidence  is  inadmissible,  and  in  that  respond¬ 
ents  to  questionnaire  are  lay  witnesses  not  shown  to  be  experts  quali¬ 
fied  to  give  opinion  evidence. 

14.  The  first  and  second  questions  on  page  7  of  said  questionnaire 
as  follows : 

(a)  What,  in  your  opinion,  are  the  elements  most  essential  in  a 
pension  system  to  make  it  work  satisfactorily  ? 

Xb)  Would  or  would  not  the  retirement  system  authorized  by  the 
Railroad  Retirement  Act  tend  to  improve  the  service  more  than  the 
private  pension  systems?  Whether  you  answer  this  question  “y es” 
or  “no”,  please  state  the  reason  for  your  answer. 

and  the  answers  thereto  are  incompetent  in  that  the  questions  seek 
and  the  answers  purport  to  give  arguments  by  the  witnesses,  in  that 
the  answers  are  opinions  as  to  matters  as  to  which  there  is  no  show¬ 
ing  that  any  of  the  respondents  are  experts  and  are  opinions 

157  as  to  matters  as  to  which  opinion  evidence  of  lay  and  non¬ 
expert  witnesses  is  inadmissible,  and,  as  to  the  second  of  said 

questions  and  the  answers  thereto,  in  that  it  is  sought  thereby  to  take 
a  poll  of  opinion  of  laymen  as  to  the  comparative  merits  or  demerits 
of  legislation  the  constitutionality  of  which  is  in  issue  in  this  cause. 
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15.  As  to  the  testimony  of  defendants’  witness  Cantley  in  that  it 
is  incompetent  in  toto  because,  based  entirely  upon  the  incompetent 
and  inadmissible  returns  by  the  990  respondents  to  questionnaire; 
in  that  the  answers  which  he  seeks  to  tabulate  in  numerical  or 
percentage  figures  are  incapable  of  such  tabulation;  in  tljat  said 
tabulation  and  percentage  figures  are  meaningless  in  that  the  returns 
to  questionnaire  are  unweighted  and  the  return  of  a  respondent  pur¬ 
porting  to  represent  and  express  the  opinions,  views,  attitudes,  and 
conduct  of  15  men  is  given  the  same  weight  in  said  tabulation  and 
percentage  figures  as  the  return  of  a  respondent  purporting  tb  repre¬ 
sent  and  give  such  evidence  as  to  hundreds  or  thousands  ;of  men 
(R.  840) ;  and  in  that  the  testimony  of  witness  Cantley  is  based 
upon  hearsay  founded  upon  other  hearsay  and  opinion  founded  upon 
other  opinion. 

16.  As  to  the  paperwriting  presented  in  connection  with  the  testi¬ 
mony  of  the  witness  Hammond  in  that  it  is  incompetent  j  in  toto 
because  based  entirely  upon  the  incompetent  and  inadmissible  returns 
by  the  47  respondents  to  questionnaire  and  therefore  is  incompetent 
for  all  the  other  reasons  set  out  in  paragraph  15  next  apove,  as 
objections  to  the  testimony  of  the  witness  Cantley. 

And  plaintiffs,  moving  as  above,  further  show  to  the  Court  that 
if  their  above  objections  be  sustained  and  their  abovi  motion 
158  be  granted,  then  the  Court  should  strike  all  the  testimony  of 
plaintiffs’  witness  J.  Elmer  Monroe,  including  plaintiffs’  Ex¬ 
hibit  79,  and,  in  such  event,  they  consent  to  its  being  stricken,  since 
all  the  testimony  of  said  witness  Monroe,  including  said  Exhibit  79, 
is  based  entirely  on  the  said  990  returns  to  questionnaire  of  de¬ 
fendants. 

Sydney  R.  Prixcej 
S.  S.  Alderman, 

Jacob  Aronson, 

Robert  V.  Fletcher, 
Edward  S.  Jouett, 

Emmett  E.  McInnis, 
Dennis  F.  Lyons, 

Attorneys  for  Plaintiffs. 

| 

l 

159  Motion  of  defendants  to  strike 

Filed  June  18,  1936  [ 

******* 

i 

Now  come  the  defendants  and,  without  waiving  but  onj  the  con¬ 
trary  expressly  reserving  their  objections  to  the  relevancy1  and  ma¬ 
teriality  of  such  exhibits  and  extracts,  move  the  Court  to  Strike  out 
Plaintiffs’  Exhibits  Nos.  67  to  78,  both  inclusive,  introduced  into 
evidence  by  the  plaintiffs  upon  the  trial  of  this  case,  and  any  extracts 
therefrom  read  into  the  record  by  plaintiffs  (at  pages  1446  to  1465, 
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both  inclusive,  of  the  typewritten  transcript  of  the  proceedings  upon 
said  trial),  on  the  ground  that  said  exhibits  and  extracts  are  in¬ 
competent. 

Charles  M.  Hay, 

Walter  H.  Pollak, 

Special  Assistants  to  the  Attorney  General . 

June  12,  1936. 

160  Opinion  of  Justice  Bailey 

Filed  June  26,  1936 

*  *  1  *  *  *  *  * 

On  August  29,  1935,  the  President  approved  two  acts  of  Congress, 
one  ‘‘To  establish  a  retirement  system  for  employees  of  carriers  subject 
to  the  Interstate  Commerce  Act,  and  for  other  purposes”,  and  the 
other  “To  levy  an  excise  tax  upon  carriers  and  an  income  tax  upon 
their  employees.”  The  latter  act  provides  that  there  shall  be  levied 
upon  the  income  of  every  employee  of  these  carriers  Sy2  per  centum 
of  the  compensation  of  such  employee,  not  in  excess  of  $300.00  per 
month,  received  by  him,  and  that  this  tax  shall  be  collected  by  the 
emp lover,  by  deducting  it  from  the  compensation  of  the  employee. 
It  further  levies  an  excise  tax  upon  the  carrier  of  3*4  per  centum  of 
the  compensation  not  in  excess  of  $300.00  per  month  paid  by  it  to  its 
employees. 

The  plaintiff  carriers  and  certain  employees  of  the  Atlantic  Coast 
Line  Company  who  have  intervened,  contend  that  this  tax  upon  them 
is  arbitrary,  capricious,  and  whimsical  and  deprives  them  of  their 
property  without  due  process  of  law.  It  is  not  apparent  from  the 
Act  itself  what  is  the  basis  of  its  unusual  provisions.  The  tax  is  in 
addition  to  other  taxes;  it  is  levied  upon  railroad  companies  and  their 
employees,  and  upon  no  other  class,  with  the  exception  of  certain 
officers  of  labor  organizations.  The  income  tax  is  laid  upon  the 
amount  of  employees’  salaries  not  in  excess  of  $300.00  per  month,  and 
all  sums  in  excess  of  that  amount  are  exempt.  It  bears  harder  upon 
low  salaries  than  upon  those  that  are  higher,  and  is  thus  contrary  to 
all  principles  which  have  heretofore  been  followed  in  the  levying  of 
income  taxes.  Some  two  months  before  the  passage  of  this  Act  the 
President  declared  in  a  message  to  Congress : 

“With  the  enactment  of  the  income-tax  law  of  1913  the  Federal 
Government  began  to  apply  effectively  the  widely  accepted  principle 
that  taxes  should  be  levied  in  proportion  to  ability  to  pay  and  in  pro¬ 
portion  to  benefits  received.  Income  was  wisely  chosen  as  the  measure 
of  benefits  and  of  ability  to  pay.  This  was  and  still  is  a  wholesome 
guide  for  national  policy.  It  should  be  retained  as  the  governing  prin¬ 
ciple  of  Federal  taxation.”  (H.  Doc.  No.  229,  74th  Congress.) 

The  basis  of  measurement  of  the  amount  of  the  tax  upon  the  carriers 
does  not  appear  from  the  Act,  nor  why  a  tax  should  be  levied  upon' 
the  carriers  and  their  employees  and  upon  no  other  class  of  employers 
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or  employees,  nor  why  the  amount  of  the  excise  tax  should  based 
upon  the  amount  paid  to  employees  not  in  excess  of  $300.00  per  inonth. 
“That  a  federal  statute  passed  under  the  taxing  power  may  be  sp  arbi¬ 
trary  and  capricious  as  to  cause  it  to  fall  before  the  due  processi  clause 
of  the  Fifth  Amendment  is  settled.”  Heiner  v.  Donnan,  285 
161  U.  S.  326.  And  such  would  seem  to  be  the  character  pf  this 
tax,  were  the  Court  confined  in  its  consideration  to  the  taxing  act 
itself.  | 

When,  however,  the  Act  to  establish  a  railroad  retirement  system, 
approved  on  the  same  day  as  the  taxing  act,  is  considered  in  connec¬ 
tion  with  it,  the  reasons  for  the  peculiar  provisions  of  the  taxing  act 
are  apparent.  The  two  taken  together  so  dovetail  into  one  another 
as  to  create  a  complete  system,  substantially  the  same  as  that  created 
by  the  Railroad  Retirement  Act  of  1934,  held  unconstitutional!  by  the 
Supreme  Court  in  Railroad  Retirement  Board  v.  Alton  Railrojad  Co.. 
295  U.  S.  330.  It  is  true,  as  claimed  by  the  defendants,  that  the  tax 
act  is  apparently  based  on  the  power  of  Congress  to  levy  tjixes  to 
promote  the  general  welfare  and  for  the  common  defense,  apd  also 
upon  the  power  to  regulate  commerce  (the  latter  being  the  power 
invoked  in  the  Act  of  1934).  I 

The  provisions  of  the  two  Acts  in  question  are  so  interrelaied  and 
interdependent  that  each  is  a  necessary  part  of  one  entire  scheme. 
This  is  not  only  apparent  from  the  terms  of  the  Acts  themselves  but 
is  shown  by  their  legislative  history.  It  was  clearly  the  intention  of 
Congress  that  the  pension  system  created  by  the  Retirement  Act 
should  be  supported  by  the  taxes  levied  upon  the  carriers  and  their 
employees.  Senator  Wagner  spoke  for  the  Senate  committee  in  re¬ 
porting  its  favorable  recommendation  of  the  Retirement  Act. 

He  referred  to  the  Tax  Bill,  pointing  out  that  it  was  not! at  that 
time  before  the  Senate  but  was  pending  in  the  Finance  Corpmittee. 
This  led  to  the  following  colloquy :  ! 

“Mr.  Byrnes.  Should  such  a  bill  ever  be  passed,  the  revenup  would 
go  into  the  general  fund  of  the  Treasury  ? 

“Mr.  Wagner.  Yes;  and  then,  may  I  say  to  the  Senator,  the  govern¬ 
ment  will  pav  no  part  of  the  expense  of  the  annuities.  (Cong.  Rec. 
Vol.  79,  13646;  Pamphlet  14114.) 

“Mr.  Hasting.  Does  the  Senator  agree  that  the  Court  ntav  take 
judicial  notice  of  the  taxing  act  when  the  other  is  being  tpsted,  or 
vice  versa  ? 

“Mr.  Wagner.  Of  course,  it  would  be  obvious  in  the  act  itself?”' 
(Cong.  Rec.,  Yol.  13647,  Pamphlet  14116.) 

Section  6  (b)  of  the  Retirement  Act  provides  that  the  Board — 

“.  .  .  at  intervals  of  not  more  than  two  years  shall  cause  to  be 
made  actuarial  surveys  and  analyses,  to  determine  from  timp  to  time 
the  payments  to  be  required  to  provide  for  all  annuities,  other  dis¬ 
bursements,  and  expenses,  and  to  assure  proper  administration  and 
the  adequacy  and  permanency  of  the  retirement  system  hereby  estab¬ 
lished.” 
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Senator  Wagner  said : 

“The  calculations  are  definitely  made;  they  are  predictable  as  to 
the  amount  which  will  be  required  in  order  to  secure  a  solvent  fund 
for  the  payment  of  these  pensions ;  and  a  sufficient  tax  is  imposed  to 
secure  that  fund.  So  whether  it  be  segregated  or  put  into  the  general 
fund  of  the  treasury  is  really  a  very  minor  matter/’  (Cong.  Rec., 
Vol.  79,  13649;  Pamphlet  14117,  14118.) 

The  defendants  claim  that  the  Court,  in  determining  the  constitu¬ 
tionality  of  the  taxing  act  cannot  take  into  consideration  the  provi¬ 
sions  of  the  Retirement  Act,  that  the  funds  arising  from  the  taxing 
act  are  not  “ear  marked”,  not  kept  as  a  separate  fund  for  the  pay¬ 
ment  of  the  pensions  provided  for  in  the  Retirement  Act,  and  so  far 
as  the  constitutionality  of  the  taxing  act  is  concerned  its  provisions 
alone  can  be  considered.  But  apart  from  any  question  whether  the 
tax  act  is  so  arbitrary  and  capricious  when  taken  out  to  its  setting 
as  to  be  an  unconstitutional  taking  of  property  without  due  process 
of  law.  the  purpose  of  Congress  in  passing  it,  is  clearly  as  shown 
above  to  provide  funds  for  pensions  under  the  Retirement  Act,  and 
not  to  provide  for  the  expenses  of  the  government.  If  the  effect  of 
the  two  Acts  taken  together  is  to  take  the  property  of  one  class  for 
the  benefit  of  another,  and  the  taxing  act  was  not  intended  to  provide 
for  the  expense  of  government,  but  solely  for  a  purpose  which  the 
Supreme  Court  has  held  not  to  be  within  the  domain  of  the  federal 
government,  it  would  seem  to  be  immaterial  whether  the  funds  raised 
by  the  tax  act  are  to  be  segregated  in  the  Treasury;  that  would 
be  a  mere  matter  of  bookkeeping,  and  would  not  affect  the  right  of 
the  taxpayer.  This  view  is  supported  also  by  the  proceedings  in 
Congress  bearing  oil  these  two  Acts.  Senator  Wagner  said: 

“Mr.  President,  it  was  pointed  out  when  the  social-security  bill 
was  under  consideration  that  the  provision  under  discussion  was 
merely  a  matter  of  bookkeeping.  The  calculations  are  definitely 
made;  they  are  predictable  as  to  the  amount  which  will  be  required 
in  order  to  secure  a  solvent  fund  for  the  payment  of  these  pensions ; 
and  a  sufficient  tax  is  imposed  to  secure  that  fund.  So  whether  it  be 
segregated  or  put  it  into  the  general  fund  of  the  treasury  is  really  a 
very  minor  matter.”  (Cong.  Rec.,  Vol.  79,  p.  13649.) 

“Mr.  Tydings.  I  take  it  the  Senator  would  have  no  particular  objec¬ 
tion  to  segregating  these  funds  under  the  Railroad  Retirement 
Board  ? 

“Mr.  Wagner.  I  should  want  to  consult  the  Treasury  authorities. 
I  think  perhaps  such  segregating  would  impose  upon  the  Treasury 
Department  unnecessary  bookkeeping  and  unnecessary  work.  It  is 
a  matter  that  I  do  not  regard  as  very  important,  so  long  as  the  calcu¬ 
lations  are  definitely  made,  and  that  can  be  done.  It  is  done  by  every 
insurance  company  in  the  United  States.  We  do  that  again  and 
again:  there  is  no  difficulty  about  it.”  (Cong.  Rec.,  Yol.  79,  Pam¬ 
phlet  14118.) 

The  defendants  rely  largely  upon  the  decision  of  the  Supreme  Court 
in  Knights  v.  Jackson,  260  U.  S.  12,  where  the  Court  declared  that 
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it  could  not  connect  a  Massachusetts  statute  increasing  a  general  in¬ 
come  tax  with  an  act  directing  the  payment  for  educational  purposes 
of  certain  sums  to  cities  and  towns  out  of  the  proceeds  of  the  entire 
income  tax.  The  Court  held  that  the  use  of  the  proceeds  of  tfie  tax 
for  educational  purposes  was  not  unlawful,  and  that  the  tWo  acts 
could  not  be  connected  for  the  purpose  of  attributing  to  the  legisla¬ 
ture  an  attempt  to  achieve  by  indirection  a  result  supposed  to  be 
beyond  its  power.  In  the  case  at  bar,  however,  the  interlocking  and 
interdependent  provisions  of  the  two  Acts,  and  their  legislative  his¬ 
tory  do  show  an  attempt  by  Congress  to  accomplish  under  pertain 
of  its  powers  an  end  which  has  been  held  to  be  unconstitutional.  Of 
course,  Congress  may  accomplish  under  one  power  that  which  'it  may 
not  do  under  another,  but  here  it  is  evident  that  the  use  of  the  faxing 
power  is  to  accomplish  that  -which  is  beyond  its  powers.  As  w^s  said 
by  the  Supreme  Court  in  United  States  v.  Butler,  297  U.  S.  1,  ^1 : 

“The  exaction  cannot  be  wrested  out  of  its  setting,  denominated  an 
excise  for  raising  revenue  and  legalized  by-  ignoring  its  purpose  as  a 
mere  instrumentality  for  bringing  about  a  desired  end.  To  do  this 
would  be  to  shut  our  eves  to  what  all  others  than  we  can  See  and 
understand.” 

In  Hepburn  v.  Grisioold ,  8  Wall.  603,  the  Court  said,  referring  to 
the  Fifth  Amendment: 

“It  does  not,  in  terms,  prohibit  legislation  which  appropriates 
162  the  private  property  of  one  class  of  citizens  to  the  use!  of  an¬ 
other  class;  but  if  such  property  cannot  be  taken  for  thej benefit 
of  all,  without  compensation,  it  is  difficult  to  understand  ho-^  it  can 
be  so  taken  for  the  benefit  of  a  part  without  violating  the  spirit  of 
the  prohibition.” 

The  Court  has  held  that  so  far  as  the  system  of  pensions  created 
by  the  Act  of  1934  is  concerned,  there  is  no  “power  of  legislative 
regulation.” 

The  defendants  contend  that  the  Act  of  1934  provided  for  perma¬ 
nent  contributions  from  the  carriers  and  employees,  while  ihe  tax 
Act  of  1935  is  temporary  in  its  nature.  But  the  provision!  in  the 
Retirement  Act  for  “actuarial  surveys”,  and  the  legislative  history  of 
the  two  Acts  show  the  purpose  of  Congress  to  establish  a  permanent 
system. 

I  think  that  from  what  has  been  said,  it  necessarily  follows  that 
the  two  Acts  are  inseparable  parts  of  a  whole,  that  Congress  would 
not  have  enacted  one  without  the  other,  that  the  taxes  levied  under 
the  tax  Act  are  the  contributions  required  under  the  Act  of  1934,  and 
that  to  hold  otherwise,  would  in  the  language  of  the  Supreme  Court 
in  the  Butler  case  “shut  our  (my)  eyes  to  what  all  others  than  we 
(1)  can  see  and  understand.” 

This  being  true,  it  is  clear  that  under  the  views  of  the  Supreme 
Court  in  the  Alton  case  the  taxing  act  transcends  the  powers  of  Con¬ 
gress.  The  pension  system  so  created  is  substantially  the  ^ame  as 
that  created  by  the  Act  of  1934,  and  apart  from  its  unconstitutional- 
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ity  as  a  whole  subject  to  the  same  objections  in  certain  particulars  as 
those  pointed  out  by  the  Supreme  Court  in  that  case. 

Were  it  not  for  the  fact  that  the  defendants  have  introduced  a 
large  amount  of  testimony  in  the  effort  to  disprove  certain  conclu¬ 
sions  reached  by  the  Court  in  that  case,  it  would  hardly  be  necessary 
to  discuss  any  of  those  questions. 

It  is  unquestionably  true  that  the  carriers  are  engaged  in  the  pub¬ 
lic  service  and  one  indispensable  to  the  general  welfare  and  the 
common  defense;  that  as  men  grow  old  their  physical  powers  de¬ 
crease.  and  their  mental  powers  also;  that  largely  due  to  the  seniority 
system  in  force  witli  many  of  the  carriers  taken  in  connection  with 
the  recent  depression,  there  has  been  in  recent  years  an  increase  in 
the  average  age  of  railway  employees,  and  the  defendants  contend 
that  in  view  of  the  increasing  speed  in  transportation,  the  older  men 
are  not  so  well  fitted  for  the  duties  now  being  imposed  upon  them, 
and  that  a  pension  system  is  a  reasonable  method  of  reducing  super¬ 
annuation.  On  the  other  hand,  however,  it  is  no  less  true  that  the 
capacity  to  perform  duties  once  learned  does  not  decrease  with  age 
so  rapidly  as  does  the  capacity  to  learn  new  duties;  that  experience 
and  the  added  caution  attendant  with  it  tend  to  promote  safety  as 

well  as  efficiencv. 

* 

Testimony  has  also  been  offered  to  show  that  since  the  adoption  by 
the  government  of  a  compulsory  system  of  pensions  in  the  railway 
mail  service  the  efficiency  of  the  emplovees  has  been  increased.  The 
plaintiffs,  however,  have  offered  testimony  to  show  that  despite  the 
increase  in  speed  of  trains  in  recent  years,  and  the  increasing  age  of 
employees,  there  has  been  a  decrease  in  the  number  of  injuries  to  its 
employees  and  to  passengers  per  man  hour.  How  much  either  of 
these  results  has  been  reached  by  improvements  in  management  or 
in  system  or  through  the  use  of  safer  devices  or  equipment  is  not 
apparent,  but  it  cannot  be  said  that  the  increase  in  the  average  age 
of  railway  employees  has  resulted  in  any  greater  danger  to  the 
employees  or  to  passengers  upon  the  railroads. 

It  may  be  that  men  would  be  more  willing  to  undertake  the  duties 
now  performed  by  the  employees  of  the  carriers  and  with  the  inten¬ 
tion  of  making  that  employment  a  permanent  occupation  were  they 
assured  of  a  permanent  livelihood  in  their  old  age  and  not  have  to 
reply  upon  a  pension  dependent  upon  the  will  of  their  employers. 

But  whether  the  findings  of  the  Supreme  Court  in  the  Alton  case 
are  findings  of  fact  based  upon  the  record  in  that  case  or  upon  facts 
of  which  that  Court  took  judicial  knowledge,  it  would  require  evi¬ 
dence,  practically  conclusive  in  its  nature,  to  justify  a  Trial  Court  in 
making  findings  that  were  not  in  consonance  with  those  of  the  Su¬ 
preme  Court.  No  such  situation  exists  in  the  case  at  bar.  The  evi¬ 
dence  is  conflicting  as  to  many  questions  of  fact  and  whatever  might 
be  my  individual  views,  I  am  bound  by  the  decision  in  that  case. 
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which  disposes  of  any  question  as  to  the  validity  of  a  compulsory 
pension  system  based  in  part  upon  enforced  contributions  from  the 
carriers,  and  I  feel  that  I  am  constrained,  therefore,  to  hold  jhat  the 
Tax  Act  is  unconstitutional  as  applied  to  the  carriers. 

As  to  the  questions  raised  by  the  intervening  employees  of  the  At¬ 
lantic  Coast  Line  Company:  The  decision  in  the  first  Alton  case 
apparently  does  not  pass  upon  the  question  whether  a  compulsory 
retirement  system,  financed  in  whole  or  in  part  by  compulsory  con¬ 
tributions  from  the  employees  themselves  would  be  unconstitutional. 
The  system  set  up  by  the  two  Acts  in  question  here,  however,  seems 
to  be  subject  to  many  of  the  constitutional  objections  raised  by  the 
Supreme  Court  in  the  Alton  case,  notably  in  the  reduced  annuities  if 
the  employee  wishes  to  continue  in  service  after  reaching  tht  age  of 
sixtv-five;  the  provision  as  to  payment  to  persons  who  have  I  reached 
the  age  of  sixty-five,  at  the  date  of  enactment  of  the  Retirement  Act: 
and  provisions  for  retirement  of  those  whose  services  have  tieen  per¬ 
formed  before  the  date  of  the  Act,  and  who  may  have  contributed 
nothing  in  support  of  the  retirement  system. 

In  addition  to  this  it  is  clear  from  the  statements  of  those  id  charge- 
of  the  two  bills  that  Congress  did  not  intend  to  enact  theiii,  if  the- 
expense  was  not  to  be  borne  in  part  by  the  carriers,  and  that  no  part 
of  the  burden  should  rest  upon  the  government. 

The  defendants  have  moved  to  dismiss  both  the  bill  and  the  inter¬ 
vening  petition  upon  the  ground  that  equity  has  no  jurisdiction, 
relying  upon  R.  S.  3842. 

“No  suit  for  the  purpose  of  restraining  the  assssment  or  Collection 
of  any  tax  shall  be  maintained  in  any  court.” 

The  Supreme  Court  has  held  where  the  remedy  at  law  is  sufficient 
the  Act  controls,  but  that 

“In  cases  where  complainant  shows  that  in  addition  to  the  Illegality 
of  an  exaction  in  the  guise  of  a  tax  there  exist  special  and 
163  extraordinary  circumstances  sufficient  to  bring  the  case  within 
some  acknowledged  head  of  equity  jurisprudence,  a  Suit  may 
be  maintained  to  enjoin  the  collector.”  Miller  v.  Nut  Margarine 
Company,  284  U.  S.  498. 

I  think  that  the  case  at  bar  presents  extraordinary  circumstances, 
rendering  relief  in  equity  necessary.  It  is  clear  that  if  this  tax  be 
illegal,  the  carriers  will  suffer  irreparable  loss.  There  will  be  serious 
disruption  in  the  relations  between  the  carriers  and  their  employees. 
Many  employees  will  have  relinquished  their  employment  with  the 
carriers  within  the  next  year,  upon  the  assumption  of  the  permanency 
of  their  annuities  provided  for  in  the  Retirement  Act,  and  their  po¬ 
sitions  will  be  filled  by  others.  Rate  adjustments  may  depend  upon 
the  validity  of  the  tax.  Reorganization  plans  will  be  delayed.  Great 
accounting  expenses  will  be  imposed  upon  the  carriers,  and  this  will, 
be  necessary  from  the  fact  that  exact  records  are  available  oitly  in  the. 
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offices  of  the  carriers.1  The  cost  of  this  will  approximate  some  $700,- 
000.00,  and  this  sum  would  be  entirely  lost  if  the  tax  should  hereafter 
be  declared  illegal  in  an  action  at  law. 

For  these  reasons  I  think  that  equity  has  jurisdiction  of  this  suit. 

The  plaintiffs  have  moved  to  strike  certain  testimony  introduced 
bv  the  defendants,  and  the  latter  have  moved  to  strike  certain  testi- 
mony  offered  by  the  plaintiffs.  While  certain  of  the  matters  brought 
out  by  the  defendants’  questionnaires  are,  I  think,  incompetent,  they 
have  had  no  influence  on  my  decision,  and  without  going  into  detail 
as  to  my  reasons,  I  overrule  both  motions,  largely  because  I  think 
the  testimony  objected  to  as  of  slight  materiality. 

The  defendants,  the  Railroad  Retirement  Board  and  its  individual 

i 

members  will  be  enjoined  from  making  any  order,  or  from  instituting 
or  taking  any  step  toward  the  institution  of  any  actions,  proceedings 
or  prosecutions,  designed  to  compel  plaintiffs  or  their  officers  or  any 
of  them  to  assemble,  compile  or  furnish  any  of  the  information  and 
records  required,  or  which  may  be  required,  to  be  furnished  under 
said  Retirement  Act. 

And  the  defendant  Guv  T.  Helvering,  individually  and  as  Com- 
missioner  of  Internal  Revenue,  will  be  enjoined  from  making  any 
order  and  from  instituting  or  taking  any  steps  toward  the  institution 
of  any  actions,  proceedings  or  prosecutions  designed  to  compel  plain¬ 
tiffs  or  their  officers  or  any  of  them  or  the  interveners  to  pay  any 
amount  pursuant  to  the  Tax  Act,  and  from  demanding,  collecting 
or  attempting  to  collect  any  such  amount  from  plintiffs  or  the  inter¬ 
veners  or  any  of  them. 

Jennings  Bailey, 

Justice. 


164  Stipulation  making  additional  parties  plaintiff 

Filed  June  30,  1936 

*  *  i  *  *  *  *  * 

With  the  approval  of  the  Court  and  the  concurrence  of  the  Attor¬ 
ney  General  of  the  United  States  it  is  hereby  stipulated  and  agreed 
between  the  parties  hereto,  through  their  respective  attorneys: 

That  whereas  The  Toledo  &  Indiana  Railroad  Company  and  The 
Ohio  Public  Service  Company  are  corporations  duly  organized  and 
legally  existing  und^r  the  laws  of  the  State  of  Ohio,  and  are  inter- 
urban  electric  railways,  and  the  defendants  claim  that  they  are 
subject  to  the  Tax  Act  and  the  Railroad  Retirement  Act  of  1935 : 

Now,  therefore: 

1.  The  Toledo  &  Indiana  Railroad  Company  and  The  Ohio  Public 
Service  Company  are  considered  to  be  parties  plaintiff  in  this  cause 
upon  the  filing  of  this  stipulation,  with  like  force  and  effect  as  if 
each  had  been  originally  named  a  party  plaintiff. 
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2.  Service  upon  the  plaintiffs'  counsel  of  record  in  this  cai^se  shall 
be  deemed  service  upon  each  of  the  parties  set  forth  above. 

June  29, 1936. 

S.  R.  Prince, 

Of  Counsel  for  Plaintiffs. 
Walter  H.  Pollak, 

Charles  M.  Hay, 

Of  Counsel  for  Defendants. 

R.  Granville  Curry, 

Of  Counsel  for  Interveners. 
Leslie  Henry, 

Of  Counsel  for  The  Toledo  &  Indiana  Railroad 
Company  and  The  Ohio  Public  Service  Company. 

165  Pursuant  to  the  above  stipulation  of  the  parties  to  tips  cause, 
it  is  ordered  this  date,  prior  to  entry  of  the  final  decreet  herein, 

that  the  parties  named  in  the  stipulation  are  made  parties  plaintiff 
in  this  cause,  with  like  force  and  effect  as  if  each  had  been  originally 
named  party  plaintiff. 

Jennings  Bailey,  J[ udge . 

June  29,  1936. 

166  Findings  of  fact  j 

Filed  July  1,  1936  j 

l 

The  Court,  upon  the  whole  record  and  on  the  evidence  finds 
specially  the  following  facts: 

1.  The  plaintiffs  named  in  the  original  bill  and  those  admitted 
by  stipulation  are  427  in  number,  and  each  is  a  “carrier”  as  defined 
by  and  subject  to  the  Railroad  Retirement  Act  and  the  Tai  Act,  or 
is  an  Association  controlled  by  “carriers”  and  subject  to  sd.id  Acts. 
The  interveners,  William  S.  Bailey  and  15  other  individuals,  are 
employees  of  Atlantic  Coast  Line  Railroad  Company  and  are  sub¬ 
ject  to  the  Acts.  They  have  intervened  in  their  own  behalf  and  in 
behalf  of  2,404  other  employees  of  the  Atlantic  Coast  Line  Railroad 
Company,  also  subject  to  the  Acts,  who  have  contributed  t<j>  the  ex¬ 
pense  of  said  intervention. 

2.  The  aggregate  amount  payable  by  the  original  plaintiffs  (138 
railroads,  The  Pullman  Company,  and  two  express  companies)  as 
provided  in  the  Tax  Act  for  the  one-vear  period  therein  specified 
would  be  approximately  $58,000,000,  which  sum  is  more  than  90 

per  cent  of  the  aggregate  payable  by  all  carriers  under  said  Act 

167  for  said  year;  a  like  amount  is  payable  by  their  employees. 

Reasonably  estimated,  the  aggregate  of  annuities  pavable  un¬ 
der  the  Retirement  Act  for  the  six  months  ending  December  31,  1936, 
would  be  $19,250,000,  and  for  the  calendar  year  1937,  $4^,663,000; 
such  annual  disbursement  would  increase  annually  until  it  toould  be 
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$96,389,000  for  1940,  $202,292,000  for  1950,  $246,798,000  for  1960, 
and  for  other  years  sums  similarly  burdensome  in  amount.  The 
average  amount  of  annuity,  under  the  Retirement  Act.  at  the  present 
time,  is  $80  per  month. 

3.  There  are  approximately  1,100,000  railroad  employees  in  service 
of  plaintiffs  and  subject  to  the  Acts,  and  during  periods  in  the  past 
there  were  in  the  employ  of  plaintiffs  larger  numbers  of  employees. 
There  are  frequent  and  many  changes  in  personnel.  Large  numbers 
of  railroad  employees  each  year  are  permanently  separated  from  car¬ 
rier  employ  for  reasons  other  than  attainment  of  age. 

4.  There  are  at  the  present  time  not  less  than  a  million  persons  who 
were  not  in  carrier  service,  or  in  “employment  relation”,  as  defined  in 
the  Railroad  Retirement  Act  of  1935,  on  August  29,  1935,  or  at  any 
time  thereafter,  who  had  prior  to  August  29,  1935,  been  in  carrier 
service. 

5.  Practically  all  of  the  persons  in  the  employ  of  each  of  the 
plaintiff  carriers  at  the  time  of  the  approval  of  the  Acts  were  in  the 
employ  of  such  plaintiff  or  other  carriers  at  times  and  for  periods 
prior  thereto.  Such 'times  and  periods  of  prior  employment  vary 
greatly,  and  as  to  the  majority  of  such  persons  the  prior  employment 
embraced  many  years.  Said  prior  employments  at  the  time  of  the 
approval  of  the  Acts  were  closed  and  completed  transactions.  By 
reason  of  and  based  on  such  past  services  alone,  exclusive  of  any 
subsequent  service,  said  pension  system,  according  to  actuarial  as¬ 
sumptions  which  are  reasonable,  will  cost  in  the  aggregate  approxi¬ 
mately  $4,800,000,000.  The  present  value  of  said  aggregate  cost 

of  annuities  for  services  rendered  prior  to  the  effective  date 
168  of  the  Railroad  Retirement  Act  is  $2,907,400,000.  Reasonably 
estimated,  the  present  value  of  survivorship  payments,  pay¬ 
able  at  one-half  rate  for  one  year  following  death  of  original  bene¬ 
ficiary,  to  surviving  husband  or  wife  or  dependent  next  of  kin,  in 
respect  only  to  employees  initially  covered  by  the  Retirement  Act,  is 
the  sum  of  $147,980,000. 

6.  As  of  August  29,  1935,  there  were  in  the  service  of  the  carriers 
at  least  90,000  employees  between  ages  51  and  65  who  had  not  less 
than  30  years’  carrier  service,  and  as  of  the  same  date  there  were 
in  such  employment  at  least  50,000  employees  65  years  of  age  or  over. 
At  the  time  of  trial,  upwards  of  20,000  applications  for  immediate 
annuities  had  been  filed  with  the  Railroad  Retirement  Board. 

7.  As  of  August  29,  1935,  there  were  approximately  188,370  persons 
on  furlough  from  railroad  carrier  service,  and  approximately  11,628 
on  furlough  from  express  company  and  sleeping-car  company  serv¬ 
ice,  a  total  of  199,998.  None  of  these  persons  was  in  the  actual  em¬ 
ployment  of  any  carrier  at  the  time  of  the  enactment  of  the  Re¬ 
tirement  Act  and  immediately  upon  enactment,  each  of  these  persons 
became  entitled  to  pension  under  the  Retirement  Act  if  he  then 
had  30  years’  carrier  service,  or  would  become  entitled  to  pension 
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upon  reaching  age  65,  regardless  of  whether  he  ever  returns  to  carrier 
employment.  [Large  numbers  of  such  persons  will  probably  never 
return  to  carrier  service.] 

There  is  a  wide  variance  in  the  established  rules  and  practices 
governing  furloughs  as  among  the  several  carriers  and  as  between 
crafts  on  the  same  carrier.  In  some  classes  of  service,  in  the  case 
of  many  carriers,  a  person  separated  from  compensated  servicd,  under 
given  circumstances,  remains  on  furlough  indefinitely,  or  fot  many 
years,  while  in  the  case  of  other  carriers,  employees  separated  under 
the  same  circumstances  ceased  to  be  on  furlough  at  the  expiration 
of  much  shorter  periods — such  as  five  years,  three  years,  ope  year, 
six  months,  etc. ;  on  one  carrier  the  continuance  of  furlough  is  deter¬ 
mined  by  a  committee  of  the  craft  to  which  the  employee  belongs. 
Generally  speaking,  acceptance  of  employment  in  othei'  indus- 

169  try  during  the  period  of  release  from  service  with  a  carrier 
does  not  destroy  his  furlough  status.  Employees  on  fprlough 

retain  their  seniority  rights.  “Seniority”  is  a  right  acquired  bv  an 
employee  which  permits  him  to  exercise  his  preference  for  promotion 
or  position.  Seniority  also  determines  the  order  in  which  employees 
are  laid  off  in  reduction  of  force ;  that  is,  the  youngest  men  ip  service 
are  first  furloughed  and  those  last  furloughed  are  first  called?  back. 

8.  There  are  approximately  800  officers  or  other  official  representa¬ 
tives  of  railroad  labor  organizations  not  in  actual  carrier  sdrvice  at 
the  enactment  date,  or  at  any  time  thereafter,  but  who,  at  sqme  time 
prior  to  that  date,  had  been  in  carrier  service,  and  who,  at  epactment 
date,  and  now,  give  their  full  time  to  the  service  of  their  respective 
employee  organizations;  in  addition,  there  are  approximately  9,000 
persons  who  for  part  of  their  time  are  in  the  employ  of  carriers  and 
for  part  of  their  time  in  the  employ  of  such  employee  organizations. 
All  of  these  are  “representatives”  as  defined  by  the  Acts. 

9.  While  there  is  a  large  exchange  of  business  and  traffic  between 
the  carriers,  the  business  conducted  by  each  of  them  is  separate  and 
distinct  from  that  conducted  by  the  others.  Only  1.2  per  cent  of 
the  carrier  employees  in  the  United  States  are  on  the  payrolls  of 
more  than  one  carrier.  Plaintiffs  are  separate  corporate  entities. 
Except  as  aforesaid,  each  has  its  own  employees,  entirely  separate 
and  distinct  from  the  employees  of  the  others.  There  is  a  wide 
variance  among  all  the  carriers  as  to  financial  condition.  Some  are 
solvent  and  some  are  insolvent. 

10.  In  ordinary  course  a  number  of  carriers  go  out  of  existence 
each  year.  This  condition  is  shown  by  the  fact  that  during  the  last 
fifteen  years  186  railroads,  operating  4,088  miles  of  line,  have  gone 
out  of  existence,  abandoning  their  entire  lines.  Such  abandonments 

have  been  as  follows:  13  occurred  in  1921,  8  in  1922,  6  in  3923, 

170  8  in  1924,  13  in  1925,  11  in  1926,  10  in  1927,  4  in  1928,  12  in 
1929,  13  in  1930.  23  in  1931,  19  in  1932,  20  in  1933,  19  in  1934, 

and  7  in  1935. 
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11.  There  is  a  wide  variance  among  the  several  carriers  as  to  per¬ 
centage  of  employees  of  the  several  age  classifications,  as  to  the  past 
service  periods,  and  as  to  wage  rates  obtaining  during  such  periods 
of  past  service  compared  with  present  wage  rates. 

12.  In  the  orderly  conduct  of  the  business  of  plaintiffs  it  is  neces¬ 
sary,  from  time  to  time,  to  dismiss  or  discharge  from  their  service 
employees  found  to  be  detrimental  to  it.  The  number  so  discharged 
each  year  varies,  ranging,  on  the  basis  of  a  study  of  fourteen  rail¬ 
roads  conducted  by  the  Federal  Coordinator  of  Transportation,  from 
8,723  to  12.58S  per  year  for  all  railroads. 

13.  The  employment  relation  between  each  plaintiff  and  the  per¬ 
sons  in  its  employ  consists  of  contracts  of  employment  which,  as  to 
the  great  majority  of  employees,  were  concluded  as  a  result  of  col¬ 
lective  bargaining.  By  such  contracts  the  work  to  be  done  and  the 
compensation  to  be  paid  therefor  were  agreed  upon  and  fixed,  and 
by  said  contracts  the  employer  is  required  to  pay  such  compensation 
and  no  more.  Each  plaintiff  has  paid  and  continues  to  pay  in  full, 
when  due,  all  wages  so  agreed  upon. 

14.  The  employees  of  carriers  have  no  peculiarities  of  age,  physical 
or  mental  condition,  or1  other  characteristic  distinguishing  them  from 
members  of  society  generally.  Carriers  have  no  higher  percentage 
of  employees  upwards  of  65  years  of  age  than  other  heavy  industries 
in  general.  The  percentage  for  carriers  is  less  than  for  industry  in 
general  and  is  less  than  the  percentage  of  all  persons  gainfully 
employed  in  the  United  States. 

According  to  the  United  States  Census,  as  of  April  1,  1930,  the 
numbers  of  male  workers  gainfully  employed  in  the  groupings  stated 
and  the  percentages  thereof  65  years  of  age  and  over  are  as 
follows : 
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1 

Industry 

! 

Male  em¬ 
ployees  of 
known  age 

Percent  of 
male  em¬ 
ployees  65 
years  and 
over 

| 

All  occupations _ 

38, 046,  775 
9, 565. 701 
266,371 

5. 10 

Agriculture _ 

8. 11 

Forestry  and  fishing _ 

4.36 

Extraction  of  minerals _ _ _ 

1, 148,  240 
11,932,213 
3, 994, 015 
5,810, 710 
927, 132 
1, 646,  276 
1, 658, 637 
1.097.4S0 
1,526,702 
36, 520. 073 

2.56 

Manufacturing  and  mechanical  industries _ 

3.70 

Transportation  and  communication _ 

2.96 

Trade  _ 

4.35 

Pnhlic  service  (not  elsewhere  classified) _  _ 

5.62 

Professional  service _ 

6.58 

Domestic  and  personal  service _ _ 

4.  4i 

Industry  and  service  not  specified  _  _ 

6.86 

Steam  railroads  _  _ 

3.43 

All  occupations  (er n.  steam  railroads').  _ 

5.17 
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From  the  same  census,  the  following  statistics  also  appear: 


172 


Industry 


Total 
number  of 
gainful 
workers 1 

Percent¬ 
age  65 
and  over 

1, 491, 691 1 

3.4 

1,  769, 161 1 

2.7 

507,306 

2.2 

16,058 

.8 

431,664 

4.5 

57.028 

2.9 

339.963! 

.9 

8, 057 1 

9.8 

24. 010 

1.0 

185.217! 

3.6 

433,9811 

2.0 

265. 1S5 

2.8 

7,998 

2.7 

249,810! 

3.3 

6,447; 

.3 

251, 0491 

L  2 

Steam  railroads . . . 

Transportation  (other  than  steam  railroads) . . . . 

Communication . . . 

Transportation: 

Air  transportation . . . . . . 

Construction  and  maintenance  of  roads,  streets,  sewers,  and  bridges . 

Express  companies . . . . . 

Garages,  greasing  stations,  and  automobile  laundries.  . . 

Livery  stables . . . . . . . 

Pipe  lines. . . . . . . 

Street  railroads . . . . . . . 

Trunk,  transfer,  and  cab  companies . . . . 

Water  transportation . 

Other  and  not  specified  transportation  and  communication . 

Communication: 

Postal  service.  . . . . . 

Radio  broadcasting  and  transmitting . . 

Telegraph  and  telephone . 

1  Exclusive  of  owners,  proprietors,  builders,  managers,  and  officials. 

I 

173  15.  Railroads  employing  approximately  90  percent  of  all 

employees  have  in  effect  voluntary  retirement  and  pension  sys¬ 
tems,  differing  among  themselves  in  details,  but  in  general  providing 
for  retirement  at  about  age  70,  and  all  providing  for  pensions  wholly 
paid  by  the  carrier,  with  no  contribution  by  employees,  based  upon 
continuous  service  with  the  paying  carrier.  Among  the  reasops  given 
by  the  carriers  for  maintaining  these  systems  are :  To  encourage  loy¬ 
alty  of  employee  to  particular  employer  and  to  encourage  continuity 
of  service  with  the  particular  employer,  thus,  as  the  carriers  Contend, 
contributing  indirectly  to  the  efficiency  of  the  employee’s  'vVork. 

16.  A  reasonable  estimate  of  the  amounts  to  be  paid  in  pensions 
by  the  railroads  under  their  voluntary  pension  plans  if  these  plans 
should  be  continued  in  the  future  for  the  years  1936  to  1965  under 
conditions  existing  prior  to  the  enactment  of  the  Retirement  Act  to 
pensioners  now  retired  and  to  pensioners  who  may  retire  in  the  future 
is  as  follows : 


Year 

Pensioners  on 
rolls  July  1, 
1936 

Future  retire¬ 
ments 

Total 

i 

1Q2R  fsir  months')  _  _ _ _ 

$18,000,000 

$606,000 

$18,606,000 

1027  .  _ _  ._  _  _  _ 

32,317,000 

6,160,000 

38,477,000 

1938 . 

29.012,000 

10,693,000 

1  39,705,000 

1939  . . . 

25.9S6.000 

14, 909,000 

1  40.S95.000 

1940  .  . 

23, 195,000 

18,857,000 

42,052,000 

194i  . 

20.611,000 

22,595.000 

43,206,000 

18,215,000 

26,177,000 

44,392,000 

1943  . 

15,996,000 

29,628,000 

45.624.000 

1944..  . 

13,944,000 

32,972,000 

I 

46. 916,000 

1945 . 

12,057,000 

36,232,000 

48. 2S9, 000 
49,770,000 

1946  . 

10, 331,000 

39,439,000 

1947 . . . 

8. 764,000 

42,614,000 

51,378,000 

1948 . 

7,355,000 

45, 752,000 

| 

53,107,000 

1949 . 

6,101,000 

4S,  820, 000 

i 

54,921.000 
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comprehend  a  broad  variety  of  occupations  not  confined  nor  peculiar 
to  carrier  service;  the  tax  does  not  comprehend  all  engaged  in  any 
particular  class  of  work  or  occupation ;  it  disregards  ability  or  inabil¬ 
ity  to  pay :  and,  even  within  the  class  of  carrier  employees,  all  com¬ 
pensation  in  excess  of  $300  per  month  is  exempt.  It  bears  harder 
upon  the  low  salaries  than  upon  those  that  are  higher. 

177  IS.  It  is  the  common  understanding,  including  that  of  rail¬ 
road  personnel,  as  reflected  by  employee  “representatives”  who 

testified  in  this  suit,  and  of  the  executive  and  legislative  branches  of 
the  Government,  as  disclosed  by  the  record,  that  the  Government  is 
to  bear  no  part  of  the  cost  of  annuities  payable  under  the  Retirement 
Act  and  that  exactions  from  the  carriers  and  their  employees  will 
supply  the  funds  therefor. 

19.  Payments  for  the  first  quarter’s  tax  are  due  on  or  before  June 
30,  1936.  Unless  relief  be  granted  in  this  suit,  the  plaintiffs  will  be 
required  to  pay  said  taxes  under  the  duress  of  heavy  and  prohibitive 
penalties,  including  criminal  prosecutions  of  themselves  and  their 
officers.  The  remedy  at  law  is  the  payment  by  each  carrier  of  the 
tax,  and  at  the  earliest,  clear  legal  right  on  the  part  of  any  carrier  to 
commence  action  for  the  recovery  of  the  first  quarter’s  taxes  would  be 

Januarv  1.  1937.  Trial  in  anv  such  action  at  law  could  not  reason- 

%/  /  •/ 

ablv  be  had  for  at  least  several  months  after  the  commencement  of 
action  at  law  and,  in  the  meantime,  additional  quarterly  tax  payments 
will  have  become  due  and  would  be  required  to  be  made.  This  delay 
would  cause  irreparable  loss  and  injury  to  plaintiffs.  The  financial 
condition  of  many  of  the  carriers  is  serious.  Ninetv-three  of  them, 
operating  over  70,000  miles  of  railroad,  are  in  receivership  or  trustee¬ 
ship.  Many  are  not  now  earning  operating  expenses  and  taxes,  and 
more  of  them  are  not  earning  fixed  charges.  Unless  equity  takes 
jurisdiction,  some  carriers  will  be  forced  into  bankruptcy ;  there  would 
be  no  choice  with  most  carriers  except  to  curtail  and  defer  expendi¬ 
tures  for  maintenance  of  road  and  equipment  and  for  improvements 
in  facilities.  Such  curtailment  and  deferment  would  throw  thousands 
of  persons  out  of  employment.  The  refunding  of  carrier  obligations 
maturing  over  the  period  of  the  next  twelve  months  would  be  irrepar¬ 
ably  handicapped  because  the  terms  on  which  securities  can  be 
marketed,  including  interest  rates  and  sales  prices,  would  be  adversely 
affected.  The  reorganization  of  roads  in  trusteeship  or  re- 

178  ceivership  would  be  delayed.  The  proper  disposition  of  many 
rate  adjustments  would  be  prejudiced. 

The  data  of  past  service  records  of  employees  and  earnings 
during  past  years,  necessary  for  the  fixing  of  the  amounts  of  annui¬ 
ties,  are  available  only  in  the  records  of  the  carriers.  These  records 
of  past  service  periods  and  wages  are  not  readily  accessible,  and  much 
labor  and  time  would  be  required  in  locating  and  analyzing  innumer¬ 
able  files  and  obsolete  records  in  order  to  verify  the  facts  in  individual 
cases.  The  expense  in  connection  with  ascertainment  of  necessary 
data  for  computation  of  annuities  in  the  case  only  of  the  20,000  appli- 
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cations  for  annuities  already  on  file  with  the  Railroad  Retirement 
Board  would  be  approximately  $700,000.  The  accounting  Expense 
in  connection  with  the  calculation,  deduction,  recording,  and  pay¬ 
ment  of  employees’  tax  would  exceed,  in  the  case  of  all  the  plaintiffs, 
$1,350,000  per  annum.  For  all  of  this  expense  there  is  no  (remedy 
at  law  whatsoever  and  no  provision  of  law  or  opportunity  for  its 
recovery. 

There  would  be  serious  disruption  in  the  relations  between  the 
carriers  and  their  employees,  and  confusion  and  hardship  wolild  also 
ensue.  Large  numbers  of  employees  would  relinquish  their  Employ¬ 
ment  with  the  carriers  within  the  next  year  upon  the  assumption  of 
the  permanency  of  their  annuities,  and  their  positions  would  be  filled 
by  others.  Widespread  confusion  among  railroad  employees  exists 
and  will  continue  until  the  constitutionality  of  the  pension  system  is 
adjudicated.  It  is  not  only  in  the  interest  of  the  carriers  and  of 
their  employees  that  the  issue  be  determined  in  this  litigation  as- 
expeditiously  as  possible  but,  as  well,  it  is  in  the  interest  of  the  de¬ 
fendants.  If  the  parties  are  relegated  to  remedy  at  law,  the  adjudi¬ 
cation  of  unconstitutionalitv  in  such  action  at  law  would  give  rise  to* 
a  multiplicity  of  claims  for  refund  of  tax  payments  and  a  multi¬ 
plicity  of  litigation.  Millions  of  separate  and  distinct  claims  for 
refund  in  the  case  of  employees’  income  taxes  would  thereby  be 
involved. 

This  the  30th  day  of  June  1936. 

Jennings  Bailer, 

Justice^ 

179  Conclusions  of  lam 


Filed  Julv  1,  1936 

1.  The  provisions  of  the  two  Acts  are  so  interrelated  ahd  inter¬ 
dependent  that  each  is  a  necessary  part  of  one  entire  legislative 
scheme.  This  is  shown  by  the  terms  of  the  Acts  themselves  and  bv 
their  legislative  history. 

2.  Reading  and  construing  the  two  Acts  together  the  pension 
system  so  created  in  so  far  as  it  is  dependent  upon  the  Tax  jA.ct  finds 
no  support  in  the  Commerce  power  of  Congress.  The  present  scheme 
is  substantially  the  same  as  that  created  by  the  1934  Act  an$.  is  com¬ 
posed  of  many  of  the  identical  elements  which  the  Supreme  Court 
in  the  Alton  Case  condemned  as  arbitrary  and  unreasonable  in  the 
former  Act.  As  an  exercise  of  the  Commerce  power  this  scheme 
so  far  as  the  carriers  are  concerned  is  unconstitutional  for  tl^e  reasons 
stated  in  that  case. 

3.  The  two  Acts  constitute  a  single  legislative  scheme.  The  pur¬ 
pose  of  the  exactions  of  the  Tax  Act  is  not  to  provide  general  reve¬ 
nue  for  the  support  of  the  Government,  but  its  sole  purpcj>se  is  the 
procurement  of  money  to  pay  annuities  under  the  Retireipent  Act,, 
and  the  scheme,  as  a  whole  in  so  far  as  it  is  based  upon)  the  Tax 
Act,  is  not  within  the  domain  of  the  Federal  Government. 
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4.  The  classes  to  which  and  the  conditions  under  which  this  scheme 
promises  benefits  are  such  that  the  Tax  Act  bears  no  reasonable  re¬ 
lationship  to  the  general  welfare;  and  it  is  arbitrary  and  unreason¬ 
able.  It  is  not  a  real  exercise  of  the  general  welfare  power  but  is 
an  attempt  under  the  taxing  power  to  accomplish  that  which  is  be¬ 
yond  the  power  of  Congress. 

5.  It  is  clear  that  Congress  intended  that  the  expense  of  this 

pension  scheme  be  borne  by  the  carriers  and  their  employees, 

180  and  that  no  part  should  rest  upon  the  Government  and  that 
Congress  did  liot  intend  to  establish  a  pension  scheme  sup¬ 
ported  solely  bv  contributions  from  employees. 

6.  If  the  exactions  of  the  Tax  Act  are  true  taxes  for  revenue,  the 
Tax  Act  violates  the  due  process  clause  of  the  Fifth  Amendment  and 
is  unconstitutional  in  that  it  arbitrarily  and  unreasonably  selects  car- 
riers,  carrier  employees  and  employee  “representatives*'  for  taxation 
and  is  arbitrary  and  capricious  in  the  nature  and  measures  of  the  tax. 

7.  The  remedy  at  law  being  inadequate,  special  and  extraordinary 
circumstances  requiring  the  interposition  of  equity  having  been 
proved,  and  threatened  and  imminent  irreparable  loss  appearing 
unless  equity  intervenes,  equity  has  jurisdiction  and  the  plaintiffs  are 
entitled  to  the  relief  prayed  for  in  the  bill. 

Let  this  be  entered  nunc  pro  tunc  as  of  June  30,  1936. 

(S)  Jennings  Bailey, 

Justice. 

181  Final  decree 

Filed  June  30,  1936 

*  *  *  *  *  *  * 

This  cause  came  on  for  final  hearing  at  this  term  upon  the  Bill, 
Intervening  Petition,  Answers  of  the  Defendants,  Stipulations  ad¬ 
mitting  other  parties  plaintiff,  and  upon  the  evidence  of  the  parties 
hereto,  and  the  case  being  fully  argued  and  briefs  filed  and  considered, 

It  is  now,  therefore,  ordered,  adjudged,  and  decreed: 

1.  That  the  Act  of  Congress  entitled  “An  Act  to  levy  an  excise  tax 
upon  carriers  and  an  income  tax  upon  their  employees,  and  for  other 
purposes”,  approved  August  29,  1935,  and  each  and  every  provision 
thereof  are  void  and  of  no  effect  in  so  far  as  the  plaintiffs  and  inter¬ 
veners  are  concerned; 

2.  That  defendant  Railroad  Retirement  Board  and  defendants 
Murray  W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy,  individually 
and  as  members  of  the  Railroad  Retirement  Board,  and  all  those 
acting  or  claiming  to  act  under  their  authority  or  bv  their  direction, 
be  and  they  are  permanently  enjoined  from  making  any  order,  or 
from  instituting  or  taking  any  step  toward  the  institution  of  any 
actions,  proceedings,  or  prosecutions  designed  to  compel  plaintiffs 
or  their  officers  or  any  of  them  to  assemble,  compile,  or  furnish  any 
of  the  information  and  records  required,  or  which  may  be  required, 
to  be  furnished  under  said  Retirement  Act ;  provided,  however,  that 
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nothing  herein  shall  affect  or  qualify  the  right  of  said  defendants 
to  examine  the  records  of  plaintiffs  or  any  of  them,  at  the  expense 
of  said  defendants  including  all  expenses  that  may  be  necessarily 
incurred  by  the  plaintiffs  in  making  said  records  available] 

3.  That  defendant  Guy  T.  Helvering,  individually  and  'as  Com¬ 
missioner  of  Internal  Revenue,  and  all  those  acting  or  claiming  to 

act  under  his  authority  or  by  his  direction,  be  afrd  he  is 
1S2  permanently  enjoined  from  making  any  order  and  fifom  insti¬ 
tuting  or  taking  any  steps  toward  the  institution  of  any 
actions,  proceedings,  or  prosecutions  designed  to  compel  plaintiffs  or 
their  officers  or  any  of  them  to  pay  any  amount  pursuant  tcj  Sections 
2,  3,  and  4  of  the  Tax  Act,  approved  August  29,  1935,  ^nd  from 
demanding,  collecting,  or  attempting  to  collect  any  such  amount  from 
plaintiffs  or  interveners  or  any  of  them ; 

4.  That,  until  the  final  determination  of  all  appeals  in  t|his  cause, 
such  sums,  as  have  been  or  may  be  collected  by  any  plaintiff  carriers 
from  their  employees  by  deduction  from  the  compensation  of  the 
employees  pursuant  to  Section  3  (a)  of  the  Tax  Act,  shajl  be  held 
by  such  plaintiff  carriers  in  special  account  or  accounts,  Subject  to 
the  order  of  this  Court;  and  that  such  plaintiff  carriers1  shall  on 
July  31,  1936,  September  30,  1936,  and  quarterly  thereafter  make 
reports  to  this  Court  of  the  amounts  so  held  by  each  su^h  carrier 
as  of  May  31, 1936,  and  as  of  the  last  day  of  each  respective  quarterly 
period  thereafter. 

This  the  30th  dav  of  June  1936. 

* 

Jennings  Bailey, 

Justice, 


183 


Decree  amending  -final  decree 


Filed  July  1,  1936 


*  *  *  *  *  *  [  * 

This  cause  came  on  to  be  further  heard  on  July  1,  1936.  and  there- 
upon  it  was 

Ordered,  Adjudged,  and  Decreed  that  the  final  decree  herein  of 
June  30,  1936,  entered  in  Minute  Book  163  at  page  485  tae,  and  it 
hereby  is,  amended  by  adding  to  paragraph  “4”  thereof  the  following: 
“provided,  however,  that  nothing  herein  shall  be  construed  as  for¬ 
bidding  such  plaintiff  carriers  from  paying  such  sums  to  the  Com¬ 
missioner  of  Internal  Revenue  pursuant  to  the  Tax  Act.” 

Jennings  Bailey, 

i  Justice. 

184  Note  of  appeal 


Filed  July  17,  1936 


*  *  *  *  *  #  i  * 

To  the  Clerk  of  the  above-named  Court: 

The  defendants,  Railroad  Retirement  Board  and  Murray  W.  Lati¬ 
mer,  James  A.  Dailey,  and  Lee  M.  Eddy,  individually  and  as  Members 
of  Railroad  Retirement  Board,  and  Guy  T.  Helvering,  individually 
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and  as  Commissioner  of  Internal  Revenue,  hereby  note  an  appeal  to 
the  United  States  Court  of  Appeals  of  the  District  of  Columbia  from 
the  final  decree  in  this  cause  dated  the  30th  day  of  June  1936,  as 
amended  by  order  of  this  Court  dated  July  1, 1936. 

Dated,  Washington,  D.  C.,  July  17,  1936. 

Leslie  C.  Garnett, 
United  States  Attorney. 

Charles  M.  Hay, 

Walter  H.  Pollak, 

Special  Assistants  to  the  Attorney  General. 

Memoranda 

July  17,  1936.  Order  extending  time  to  file  Statement  of  Evidence 
to  August  10,  1936,  filed. 

August  8, 1936.  Proposed  Statement  of  Evidence  and  notice,  filed. 

185  Assignment  of  errors  of  Defendants  Railroad  Retirement 

Board ’,  Latimer ,  Dailey ,  and  Eddy 

Filed  Sept.  2,  1936 

Now  come  Railroad  Retirement  Board  and  Murray  W.  Latimer, 
James  A.  Dailev.  and  Lee  M.  Eddv,  individually7  and  as  members  of 

V  7  _  %/  7  V 

Railroad  Retirement  Board,  defendants  in  the  above  entitled  cause, 
and  file  the  following  assignment  of  errors  upon  which  these  defend¬ 
ants  will  rely  upon  the  prosecution  of  their  appeal  in  said  cause  from 
the  final  decree  herein  dated  June  30,  1936,  as  amended  July  1,  1936. 

The  Court  erred : 

1.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening  peti¬ 
tion  on  the  ground  that  this  suit  does  not  present  for  determination 
any  case  or  controversy  or  any  justiciable  issue. 

186  2.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  ground  that  this  suit  is  to  restrain  the  assess¬ 
ment  and  collection  of  a  tax  in  definance  of  R.  S.  3224. 

3.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening  peti¬ 
tion  for  lack  of  jurisdiction  in  equity  and  on  the  ground  that  the 
remedy  at  law  is  adequate. 

4.  In  holding  in  paragraph  7  of  the  Conclusions  of  Law  and  find¬ 
ing  in  paragraph  19  of  the  Findings  of  Fact  that  the  remedy  at  law  is 
inadequate;  that  special  and  extraordinary  circumstances  requiring 
the  interposition  of  equity  have  been  proven;  that  threatened  and 
imminent  irreparable  loss  appears  unless  equity  intervenes ;  and  that 
equity  has  jurisdiction. 

5.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  unless 
relief  be  granted  in  this  suit,  the  plaintiffs  will  be  required  to  pay  the 
taxes  referred  to  therein  under  the  duress  of  heavy  and  prohibitive 
penalties,  including  criminal  prosecutions  of  themselves  and  their 
officers. 
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6.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that,  unless 
equity  takes  jurisdiction  some  carriers  will  be  forced  into  bankruptcy 
and  that  there  will  be  no  choice  with  most  carriers  except  to  (curtail 
and  defer  expenditures  for  maintenance  of  road  and  equipment  and 
for  improvements  in  facilities;  the  refunding  of  carrier  obligations 
maturing  over  the  period  of  the  next  twelve  months  would  be  irrep¬ 
arably  handicapped;  the  reorganization  of  roads  in  trusteeship  or 
receivership  would  be  delayed;  and  the  proper  disposition  of  many 
rate  adjustments  would  be  prejudiced. 

7.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  t|iat  the 
expense  in  connection  with  ascertainment  of  necessary  data  f<}r  com¬ 
putation  of  annuities  in  the  case  of  20,000  applications  for  annuities 
on  file  with  the  Railroad  Retirement  Board  would  be  approximately 

$700,000;  that  the  accounting  expense  in  connection  wlith  the 

187  calculation,  deduction,  recording,  and  payment  of  employees’ 
tax  would  exceed,  in  the  case  of  all  of  the  plaintiffs,  $lj350,000 

per  annum ;  and  that  there  is  no  opportunity  for  the  recovery]  of  this 
expense. 

8.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  unless 
equity  takes  jurisdiction  there  would  be  serious  disruption  in  the 
relations  between  the  carriers  and  their  employees,  and  confusion 
and  hardship  would  ensue. 

9.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  tliat  it  is 
in  the  interest  of  the  carriers,  their  employees,  and  the  defendants 
that  the  issue  of  constitutionality  be  determined  in  this  litigation. 

10.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  I  that  if 
the  parties  are  relegated  to  remedy  at  law  the  adjudication  of  un¬ 
constitutionality  in  such  action  at  law  would  give  rise  to  ^  multi¬ 
plicity  of  claims  for  refund  of  tax  payments  and  a  multiplicity  of 
litigation  and  that  millions  of  separate  and  distinct  claims  fot  refund 
in  the  case  of  employees’  income  taxes  would  thereby  be  involved. 

11.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  ground  that  plaintiffs  and  interveners  have  failed  to 
prove  facts  sufficient  to  constitute  a  valid  cause  of  action  in  equity. 

12.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  ground  that  plaintiffs  and  interveners  have  no  stand¬ 
ing  to  attack  the  expenditures  to  be  made  under  the  Railroad  Re¬ 
tirement  Act  of  1935,  hereinafter  referred  to  as  the  Retirement  Act,, 
out  of  general  funds  in  the  Treasury  of  the  United  States. 

13.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  ground  that  plaintiffs  have  no  standing  to  attack  pay¬ 
ments  to  be  made  to  their  employees  under  the  Retirement 

188  Act  and  interveners  have  no  standing  to  attack  payments  to  be 
made  to  themselves  and  to  other  employees. 

14.  In  enjoining  by  its  final  decree  defendant  Railroad  Retire¬ 
ment  Board  and  defendants  Murray  W.  Latimer,  James  A[  Dailey, 
and  Lee  M.  Eddy,  individually  and  as  members  of  the  Retirement 
Board,  and  all  those  acting  or  claiming  to  act  under  their  Authority 

104781—36 - 8  I 
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or  by  their  direction  from  making  any  order,  and  from  instituting  or 
taking  any  step  toward  the  institution  of  any  actions,  proceedings, 
or  prosecutions  designed  to  compel  plaintiffs  or  their  officers  or  any 
of  them  to  assemble,  compile,  or  furnish  any  of  the  information  and 
records  required,  or  which  may  be  required,  to  be  furnished  under 
the  Retirement  Act. 

15.  In  failing  to  hold  that  the  Retirement  Act  is  valid  and  con¬ 
stitutional. 

16.  In  failing  to  hold  that  the  Retirement  Act  is  a  valid  exercise 
of  the  power  of  Congress  to  appropriate  moneys  to  pay  the  debts  of 
the  United  States  and  provide  for  the  common  defense  and  general 
welfare  of  the  United  States  and  of  the  power  to  regulate  interstate 
and  foreign  commerce. 

IT.  In  failing  to  find  that  the  expenditures  to  be  made  under  the 
Retirement  Act  are  expenditures  to  pay  the  debts,  provide  for  the 
common  defense  and  general  welfare  of  the  United  States. 

18.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the  expenditures  to  be  made  under  the  Retirement 
Act  are  expenditures  to  pay  the  debts,  provide  for  the  common 
defense  and  general  welfare  of  the  United  States. 

19.  In  failing  to  find  that  the  expenditures  to  be  made  under  the 
Retirement  Act  are  measures  of  unemployment  relief,  within  the 
appropriation  power  of  Congress. 

20.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the  expenditures  to  be  made  under  the  Retirement 

Act  are  measures  of  unemployment  relief. 

189  21.  In  failing  to  find  that  the  expenditures  to  be  made  under 

the  Retirement  Act  are  expenditures  for  the  promotion  and 
regulation  of  interstate  commerce. 

22.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the  expenditures  to  be  made  under  the  Retirement 
Act  are  expenditures  for  the  promotion  and  regulation  of  interstate 
commerce. 

23.  In  failing  to  find  that  there  exists  on  the  carriers  a  serious 
problem  of  superannuation  of  personnel. 

24.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  there  exists  on  the  carriers  a  serious  problem  of 
superannuation  of  personnel. 

25.  In  failing  to  find  that  the  Retirement  Act  is  a  reasonable 
measure  directed  toward  solving  the  problem  of  superannuation  of 
personnel  on  carriers. 

26.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the  Retirement  Act  is  a  reasonable  measure  directed 
toward  solving  the  problem  of  superannuation  of  personnel  on 
carriers. 

27.  In  failing  to  find  that  the  compulsory  retirement  of  super¬ 
annuated  employees  generally  without  pensions  is  not  feasible. 
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28.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the  compulsory  retirement  of  superannuated  em¬ 
ployees  generally  without  pensions  is  not  feasible. 

29.  In  finding  in  paragraph  5  of  the  Findings  of  Fact  that  tl^e  prior 
employments  of  employees  of  the  plaintiff  carriers  at  the  time!  of  the 
approval  of  the  Retirement  Act  were  closed  and  completed  transac¬ 
tions. 

30.  In  finding  in  paragraph  5  of  the  Findings  of  Fact  that  part 
of  the  annuities  to  be  paid  under  the  Retirement  Act  is  to  l>e  paid 

by  reason  of  and  based  on  past  service  alone. 

190  31.  In  finding  in  paragraph  T  of  the  Findings  of  F<jct  that 

persons  on  furlough  from  active  railroad  carrier  service  on 
August  29,  1935,  were  not  at  that  time  in  the  actual  employijnent  of 
any  carrier. 

32.  In  finding  in  paragraph  7  of  the  Findings  of  Fact  th^t  large 
numbers  of  such  furloughed  employees  will  probably  never  return  to 
carrier  service. 

33.  In  finding  in  paragraph  7  of  the  Findings  of  Fact  tjhat  the 
variance  in  the  rules  and  practices  governing  furloughs  is  wide. 

34.  In  finding  in  paragraph  9  of  the  Findings  of  Fact  that  the  busi¬ 
ness  conducted  by  each  of  the  carriers  is  separate  and  distinct  from 
that  conducted  by  the  others. 

35.  In  finding  in  paragraph  11  of  the  Findings  of  Fact  that  the 
variance  among  the  several  carriers  as  to  percentage  of  employees  of 
the  several  age  classifications,  as  to  the  past  service  periods,  atad  as  to 
wage  rates  obtaining  during  such  periods  of  past  service  compared 
with  present  wage  rates,  is  a  wide  variance. 

36.  In  finding  in  paragraph  14  of  the  Findings  of  Fact  that  the 
employees  of  carriers  have  no  peculiarities  of  age  or  other  character¬ 
istic  distinguishing  them  from  members  of  society  generally. j 

37.  In  finding  in  paragraph  14  of  the  Findings  of  Fact  that,'  carriers 


have  no  higher  percentage  of  employees  upwards  of  65  yeaifs  of  age 
than  other  heavy  industries  in  general. 

38.  In  finding  in  paragraph  14  of  the  Findings  of  Fact  jthat  the 
percentage  for  carriers  of  employees  upwards  of  65  years  of  age  is 
less  than  for  industry  in  general  and  is  less  than  the  percentage  of 
all  persons  gainfully  employed  in  the  United  States. 

39.  In  finding  in  paragraph  16  of  the  Findings  of  Fact  that  the 
average  age  of  railroad  employees  has  increased  to  only  between  44 


and  45  years. 

40.  In  finding  in  paragraph  16  of  the  Findings  of  Fact  tjhat  rail¬ 
roads  are  now  operated  more  efficiently  than  at  any  prior  period. 
191  41.  In  finding  in  paragraph  16  of  the  Findings  of  Fact  that 

it  is  a  general  practice  on  the  railroads  constantly  to  police  the 
efficiency  and  capabilities  of  their  personnel ;  that  periodic  examina¬ 
tions  by  physicians  are  generally  conducted  in  the  case  of  $11  engine 
and  train  service  employees,  telegraph  operators,  dispatchers,  tower- 


I 
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men,  switchmen,  vardmasters.  station  agents,  signal  maintainers,  and 
many  other  classes  of  employees;  and  that  those  employees  who  do 
not  meet  the  requirements  of  these  tests  are  released  from  active  serv¬ 
ice  unless  their  disability  be  of  a  character  not  disqualifying  them 
for  less  arduous  duties,  in  which  event  if  such  positions  are  available, 
assignments  are  made  accordingly. 

42.  In  enjoining  in  its  final  decree  defendant  Guy  T.  Helvering, 
individually  and  as  Commissioner  of  Internal  Revenue,  and  all  those 
acting  or  claiming  to  act  under  his  authority  or  bv  his  direction,  from 
making  any  order  and  from  instituting  or  taking  any  steps  toward 
the  institution  of  any  actions,  proceedings,  or  prosecutions  designed 
to  compel  plaintiffs  or  their  officers  or  any  of  them  to  pay  any  amount 
pursuant  to  Sections  2.  3,  and  4  of  the  Act  of  Congress  entitled  “An 
Act  to  levy  an  excise  tax  upon  carriers  and  an  income  tax  upon  their 
employees,  and  for  other  purposes’'  approved  August  29,  1935,  here¬ 
inafter  referred  to  as  the  Tax  Act,  and  from  demanding,  collecting  or 
attempting  to  collect  any  such  amounts  from  plaintiffs  or  interveners 
or  anv  of  them. 

43.  In  failing  to  hold  that  the  Tax  Act  is  valid  and  constitutional. 

44.  In  failing  to  hold  that  the  Tax  Act  is  a  valid  exercise  of  the 
taxing  power  of  Congress. 

45.  In  failing  to  hold  that  the  Tax  Act  is  a  valid  exercise  of  the 
power  to  regulate  interstate  and  foreign  commerce. 

46.  In  holding  in  its  final  decree  that  the  Tax  Act  and  each  and 
every  provision  thereof  are  void  and  of  no  effect  in  so  far  as  the 

plaintiffs  and  interveners  are  concerned. 

192  47.  In  holding  in  paragraph  4  of  the  Conclusions  of  Law 

that  the  Tax  Act  is  arbitrary  and  unreasonable. 

48.  In  holding  in  paragraph  6  of  the  Conclusions  of  Law  that  if 
the  exactions  of  the  Tax  Act  are  true  taxes  for  revenue,  then  the  Tax 
Act  violates  the  due  process  clause  of  the  Fifth  Amendment  and  is 
unconstitutional  in  that  it  arbitrarily  and  unreasonably  selects  car- 
riers,  carrier  employees,  and  employee  “representatives”  for  taxation 
and  that  it  is  arbitrary  and  capricious  in  the  nature  and  measures  of 
the  tax. 

49.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that  the 
carriers  are  not  similarlv  situated  or  in  similar  circumstances  in 
relation  to  the  measure  of  the  tax  and  that  gross  inequalities  would 
result. 

50.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that  there 
is  no  condition  common  or  peculiar  to  the  carriers  upon  whom  the 
tax  is  imposed  constituting  a  reasonable  basis  for  their  selection  as  a 
class  to  be  subjected  to  said  tax. 

51.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that  the 
net  railway  operating  income  of  Class  I  carriers  for  the  year  1933 
was  approximately  2.23  per  cent  of  the  value  of  their  properties  de¬ 
voted  to  transportation,  as  originally  found  by  the  Interstate  Com 
merce  Commission  and  brought  down  to  the  end  of  that  year  by 
application  of  the  Commission’s  formula;  that  for  the  year  1934  the 
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net  railway  operating  income  of  Class  I  railroads  was  approximately 
2.2  per  cent  of  said  value  similarly  determined;  and  that  the  low 
earnings  of  the  carriers  were  made  possible  by  drastic  retrenchments 
in  expenditures  and  the  exercise  of  the  utmost  economy  consistent 
with  safety. 

52.  In  finding  in  paragraph  IT  of  the  Findings  of  Fact  that  the 
imposition  on  carrier  employees  of  the  exactions  of  the  Tax  jAct  is 
based  on  a  wholly  unrelated  circumstance;  and  that  the  selection  of 
those  carrier  employees  upon  whom  the  tax  is  imposed  does  not 
comprehend  all  similarly  situated  in  respect  of  such  tax. 

193  53.  In  holding  that  invalidity  of  the  Tax  Act,  if  found, 
can  be  a  proper  basis  for  an  attack  upon  the  Retirement  Act 

or  any  portion  thereof  and  a  ground  of  an  injunction  to  restrain 
the  enforcement  of  a  portion  of  the  Retirement  Act. 

54.  In  holding  that  an  attack  upon  the  Retirement  Act 1  or  in¬ 
validity  of  the  Retirement  Act  or  any  portion  thereof  if  foupd  can 
be  a  proper  basis  for  an  attack  upon  the  Tax  Act,  and  a  ground  of 
an  injunction  to  restrain  the  enforcement  of  the  Tax  Act. 

55.  In  holding  in  paragraphs  1  and  3  of  the  Conclusions  of  Law 
that  the  provisions  of  the  two  Acts  are  so  interrelated  and  inter¬ 
dependent  that  each  is  a  necessary  part  of  one  entire  legislative 
scheme;  that  they  constitute  a  single  legislative  scheme;  aiid  that 
this  is  shown  by  the  terms  of  the  Acts  themselves  and  by  their  legis¬ 
lative  historv. 

56.  In  holding  in  paragraph  2  of  the  Conclusions  of  Ls.w  that 
reading  and  construing  the  two  Acts  together  the  pension  system  so 
created  insofar  as  it  is  dependent  upon  the  Tax  Act  finds  no  Support 
in  the  commerce  power  of  Congress. 

57.  In  holding  in  paragraph  2  of  the  Conclusions  of  Law  that  the 
present  scheme  is  substantially  the  same  as  that  created  by  the  1934 
Act  and  is  composed  of  many  of  the  identical  elements  wl^ich  the 
Supreme  Court  in  Alton  Railroad  vs.  Railroad  Retirement,  Board, 
293  U.  S.  330,  condemned  as  arbitrary  and  unreasonable  in  the 
former  Act;  and  that  as  an  exercise  of  the  commerce  power  this 
scheme,  so  far  as  the  carriers  are  concerned,  is  unconstitutional  for 
the  reasons  stated  in  that  case;  and  in  holding  that  it  was  bound  to 
apply  the  decision  in  the  Alton  case  to  the  case  at  bar. 

58.  In  holding  in  paragraph  3  of  the  Conclusions  of  Law  that  the 
purpose  of  the  exactions  of  the  Tax  Act  is  not  to  provide  general 
revenue  for  the  support  of  the  Government,  but  its  sole  purpose  is 
the  procurement  of  money  to  pay  annuities  under  the  Retirement 

Act,  and  that  the  scheme,  as  a  whole  insofar  as  it  ^s  based 

194  upon  the  Tax  Act,  is  not  within  the  domain  of  the  Federal 
Government. 

59.  In  holding  in  paragraph  4  of  the  Conclusions  of  Law  that 
the  Tax  Act  bears  no  reasonable  relation  to  the  general  welfare; 
that  the  Tax  Act  is  not  a  real  exercise  of  the  general  welfare  power, 
but  that  it  is  an  attempt  under  the  taxing  power  to  accomplish  that 
which  is  beyond  the  power  of  Congress. 
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60.  In  holding  in  paragraph  5  of  the  Conclusions  of  Law  that 
Congress  intended  that  the  expense  of  this  pension  scheme  be  borne 
by  the  carriers  and  their  employees,  and  that  no  part  should  rest 
upon  the  Government. 

61.  In  finding  iii  paragraph  18  of  the  Findings  of  Fact  that  it 
is  the  common  understanding,  including  that  of  railroad  personnel 
and  of  the  executive  and  legislative  branches  of  the  Government, 
that  the  Government  is  to  bear  no  part  of  the  cost  of  annuities  pay¬ 
able  under  the  Retirement  Act  and  that  exactions  from  the  carriers 
and  their  employees  will  supply  the  funds  therefor. 

62.  In  overruling  the  motion  of  defendants  to  strike  out  plain¬ 
tiffs’  Exhibits  Nos.  67  and  78,  both  inclusive,  being  announcements 
and  forewords  by  certain  carriers  relating  to  their  pension  plans., 
and  any  extracts  from  such  exhibits  read  into  the  record  by  plain¬ 
tiffs  (at  pages  551  to  566  of  the  narrative  statement  of  evidence)  on 
the  ground  that  said  exhibits  and  extracts  are  incompetent. 

63.  In  overruling  the  motion  filed  by  these  defendants  on  February 
5,  1936,  to  dismiss  the  bill  of  complaint  and  intervening  petition 
herein  as  to  these  defendants  upon  the  ground  that  the  bill  of  com¬ 
plaint  and  the  intervening  petition  do  not  present  for  determination 
any  case  or  controversy  or  any  justiciable  issue  in  that  the  bill  of 
complaint  and  intervening  petition  do  not  allege  that  these  defend¬ 
ants  have  issued  any  order  or  taken  any  action  affecting  any  right 
of  plaintiffs  cognizable  in  a  court  of  equity,  and  that  these  defendants 
are  not  under  any  duty  to  issue  any  such  order  or  take  anv  such 

action. 

195  64.  In  overruling  the  motion  filed  by  these  defendants  on 

February  5,  1936.  to  dismiss  the  bill  of  complaint  and  inter¬ 
vening  petition  herein  as  to  these  defendants  upon  the  ground  that 
the  bill  of  complaint  and  intervening  petition  do  not  state  facts 
sufficient  to  constitute  a  case  within  the  equity  jurisdiction  of  this 
Court,  in  that  the  bill  of  complaint  and  intervening  petition  do  not 
allege  that  these  defendants  have  issued  any  order  or  taken  any 
action  affecting  any  right  of  plaintiffs  cognizable  in  a  court  of  equity, 
and  that  these  defendants  are  not  under  any  duty  to  issue  any  such 
order  or  take  any  such  action. 

65.  In  overruling  the  motion  filed  by  these  defendants  on  Febru¬ 
ary  5,  1936,  to  dismiss  the  bill  of  complaint  and  intervening  petition 
herein  as  to  these  defendants  upon  the  ground  that  the  bill  of  com¬ 
plaint  and  intervening  petition  do  not  state  facts  sufficient  to  consti¬ 
tute  a  valid  case  of  action  in  equity,  in  that  the  bill  of  complaint 
and  intervening  petition  do  not  allege  that  these  defendants  have 
issued  any  order  or  taken  any  action  affecting  any  right  of  plaintiffs 
cognizable  in  a  court  of  equity,  and  that  these  defendants  are  not 
under  any  duty  to  issue  any  such  order  or  take  any  such  action. 

66.  In  overruling  the  motion  filed  by  these  defendants  on  Febru¬ 
ary  5,  1936,  to  dismiss  the  bill  of  complaint  and  intervening  petition 
herein  as  to  these  defendants  upon  the  ground  that  the  bill  of  com- 
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plaint  and  intervening  petition  do  not  present  for  determination  any 
case  or  controversy  or  any  justiciable  issue  in  that  the  bill  of  com- 
plaint  and  intervening  petition  do  not  allege  that  these  defendants 
have  made  any  threat  to  issue  any  order  or  to  take  any  action  affect¬ 
ing  any  right  of  plaintiffs  cognizable  in  a  court  of  equity. 

67.  In  overruling  the  motion  filed  by  these  defendants  on  Febru¬ 
ary  5,  1936,  to  dismiss  the  bill  of  complaint  and  intervening  petition 
herein  as  to  these  defendants  upon  the  ground  that  the  bill  df  com¬ 
plaint  and  intervening  petition  do  not  state  facts  sufficient  to  consti¬ 
tute  a  case  within  the  equity  jurisdiction  of  this  Court  in  tfyat  the 

bill  of  complaint  and  intervening  petition  do  not  allege  that 

196  these  defendants  have  made  any  threat  to  issue  any  ofder  or 
to  take  any  action  affecting  any  right  of  plaintiffs  cognizable 

in  a  court  of  equity. 

68.  In  overruling  the  motion  filed  by  these  defendants  on  Febru¬ 
ary  5,  1936,  to  dismiss  the  bill  of  complaint  and  intervening  petition 
herein  as  to  these  defendants  upon  the  ground  that  the  bill  qf  com¬ 
plaint  and  intervening  petition  do  not  state  facts  sufficient  to  consti¬ 
tute  a  valid  cause  of  action  in  equity  in  that  the  bill  of  complaint  and 
intervening  petition  do  not  allege  that  these  defendants  have  made 
any  threat  to  issue  any  order  or  to  take  any  action  affecting  ariy  right 
of  plaintiffs  cognizable  in  a  court  of  equity. 

69.  In  holding  in  paragraph  7  of  the  Conclusions  of  Law  that  the 
plaintiffs  are  entitled  to  the  relief  prayed  for  in  the  bill.  1 

70.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening  peti¬ 
tion  on  the  merits.  j 

Wherefore  these  defendants  pray  that  said  decree  of  June  ^0,  1936. 
as  amended  on  Julv  1.  1936.  be  reversed  and  that  a  decree  be  entered 
herein  dismissing  the  bill  of  complaint. 

Leslie  C.  Garnett. 

United  States  Attorney. 

Charles  M.  Hay. 

Walter  H.  Pollock. 

Special  Assistants  to  Attorney  General: 

i 

197  Assignment  of  Errors  of  Defendant  Guy  T.  Helvering ,  Indi¬ 

vidually  and  as  Commissioner  of  Internal  Revenue  I 

Filed  Sep.  2,  1936  | 

I 

I 

Now  comes  Guy  T.  Helvering,  individually  and  as  Comniissioner 
of  Internal  Revenue,  defendant  in  the  above  entitled  cause,  and  files 
the  following  assignment  of  errors,  upon  which  this  defendant  will 
rely  upon  the  prosecution  of  his  appeal  in  said  cause  from  the  final 
decree  herein  dated  June  30, 1936,  as  amended  July  1, 1936. 

The  Court  erred : 

1.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening  peti¬ 
tion  on  the  ground  that  this  suit  does  not  present  for  determination 
any  case  or  controversy  or  any  justiciable  issue. 
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2.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening  peti¬ 
tion  on  the  ground  that  this  suit  is  to  restrain  the  assessment  and 
collection  of  a  tax  in  defiance  of  R.  S.  3224. 

198  3.  In  failing  to  dismiss  the  bill  of  complaint  and  interven¬ 
ing  petition  for  lack  of  jurisdiction  in  equity  and  on  the 

ground  that  the  remedy  at  law  is  adequate. 

4.  In  holding  in  paragraph  T  of  the  Conclusions  of  Law  and  find¬ 
ing  in  paragraph  19  of  the  Findings  of  Fact  that  the  remedy  at 
law  is  inadequate;  that  special  and  extraordinary  circumstances  re¬ 
quiring  the  interposition  of  equity  have  been  proven;  that  threat¬ 
ened  and  imminent  irreparable  loss  appears  unless  equity  intervenes ; 
and  that  equity  has  jurisdiction. 

5.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  unless 
relief  be  granted  in  this  suit  the  plaintiffs  will  be  required  to  pay 
the  taxes  referred  to  therein  under  the  duress  of  heavy  and  prohibi¬ 
tive  penalties,  including  criminal  prosecutions  of  themselves  and 
their  officers. 

6.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  unless 
equity  takes  jurisdiction  some  carriers  will  be  forced  into  bankruptcy 
and  that  there  will  be  no  choice  with  most  carriers  except  to  curtail 
and  defer  expenditures  for  maintenance  of  road  and  equipment  and 
for  improvements  in  facilities;  the  refunding  of  carrier  obligations 
maturing  over  the  period  of  the  next  twelve  months  would  be  irrepa¬ 
rably  handicapped:  the  reorganization  of  roads  in  trusteeship  or 
receivership  would  be  delayed;  and  the  proper  disposition  of  many 
rate  adjustments  would  be  prejudiced. 

7.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  the 
expense  in  connection  with  ascertainment  of  necessary  data  for  com¬ 
putation  of  annuities  in  the  case  of  20.000  applications  for  annuities 
on  file  with  the  Railroad  Retirement  Board  would  be  approximately 
$700,000;  that  the  accounting  expense  in  connection  with  the  calcula¬ 
tion,  deduction,  recording,  and  payment  of  employees7  tax  would  ex¬ 
ceed,  in  the  case  of  all  of  the  plaintiffs,  $1,350,000  per  annum;  and 

that  there  is  no  opportunity  for  the  recovery  of  this  expense. 

199  8.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that 
unless  equity  takes  jurisdiction  there  would  be  serious  disrup¬ 
tion  in  the  relations  between  the  carriers  and  their  employees  and 
confusion  and  hardship  would  ensue. 

9.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  it 
is  in  the  interest  of  the  carriers,  their  employees,  and  the  defendants 
that  the  issue  of  constitutionality  be  determined  in  this  litigation. 

10.  In  finding  in  paragraph  19  of  the  Findings  of  Fact  that  if 
the  parties  are  relegated  to  remedy  at  law  the  adjudication  of  un¬ 
constitutional^  in  such  action  at  law  would  give  rise  to  a  multi- 
plicitv  of  claims  for  refund  of  tax  payments  and  a  multiplicity  of 
litigation  and  that  millions  of  separate  and  distinct  claims  for 
refund  in  the  case  of  employees’  income  taxes  would  thereby  be 
involved. 
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11.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening  peti¬ 
tion  on  the  ground  that  plaintiffs  and  interveners  have  failed  to 
prove  facts  sufficient  to  constitute  a  valid  cause  of  action  in  equity. 

12.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  ground  that  plaintiffs  and  interveners  have  no  stand¬ 
ing  to  attack  the  expenditures  to  be  made  under  the  Railroad  Retire¬ 
ment  Act  of  1935,  hereinafter  referred  to  as  the  Retirement  Abt,  out 
of  general  funds  in  the  Treasury  of  the  United  States. 

13.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  ground  that  plaintiffs  have  no  standing  to  attack 
payments  to  be  made  to  their  employees  under  the  Retirement  Act 
and  interveners  have  no  standing  to  attack  payments  to  be  niade  to 
themselves  and  to  other  employees. 

14.  In  enjoining  by  its  final  decree  defendant  Railroad  Retire¬ 
ment  Board  and  defendants  Murray  W.  Latimer,  James  A.  Pailey, 
and  Lee  M.  Eddy,  individually  and  as  members  of  the  Retirement 

Board,  and  all  those  acting  or  claiming  to  act  undej:  their 
200  authority  or  by  their  direction,  from  making  any  order  and 
from  instituting  or  taking  any  step  toward  the  institution  of 
any  actions,  proceedings,  or  prosecutions  designed  to  compel,  plain¬ 
tiffs  or  their  officers  or  any  of  them  to  assemble,  compile,  or  furnish 
any  of  the  information  and  records  required,  or  which  ifiay  be 
required,  to  be  furnished  under  the  Retirement  Act.  I 

15.  In  failing  to  hold  that  the  Retirement  Act  is  valid  and  consti¬ 
tutional. 

16.  In  failing  to  hold  that  the  Retirement  Act  is  a  valid  Exercise 

of  the  power  of  Congress  to  appropriate  moneys  to  pay  the  debts  of 
the  United  States  and  provide  for  the  common  defense  and  general 
welfare  of  the  LTnited  States  and  of  the  power  to  regulate  interstate 
and  foreign  commerce.  | 

17.  In  failing  to  find  that  the  expenditures  to  be  made  unfder  the 
Retirement  Act  are  expenditures  to  pay  the  debts,  provide  ! for  the 
common  defense,  and  general  welfare  of  the  United  States.  \ 

18.  In  failing  to  hold  that  Confess  could  reasonablv  come  to  the 
conclusion  that  the  expenditures  to  be  made  under  the  Retireifient  Act 
are  expenditures  to  pay  the  debts,  provide  for  the  common ,  defense 
and  general  welfare  of  the  United  States. 

19.  In  failing  to  find  that  the  expenditures  to  be  made  uijider  the 
Retirement  Act  are  measures  of  unemployment  relief,  wiihin  the 
appropriation  power  of  Congress. 

20.  In  failing  to  hold  that  Congress  could  reasonably  coihe  to  the 
conclusion  that  the  expenditures  to  be  made  under  the  Retirement  Act 
are  measures  of  unemployment  relief. 

21.  In  failing  to  find  that  the  expenditures  to  be  made  ufider  the 
Retirement  Act  are  expenditures  for  the  promotion  and  regulation  of 
interstate  commerce. 

22.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the  expenditures  to  be  made  under  the  Retirement  Act 


118  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

are  expenditures  for  the  promotion  and  regulation  of  interstate 
commerce. 

201  23.  In  failing  to  find  that  there  exists  on  the  carriers  a  serious 
problem  of  superannuation  of  personnel. 

24.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  there  exists  on  the  carriers  a  serious  problem  of 
superannuation  of  personnel. 

25.  In  failing  to  find  that  the  Retirement  Act  is  a  reasonable  meas¬ 
ure  directed  toward  solving  the  problem  of  superannuation  of  per¬ 
sonnel  on  carriers. 

26.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 

conclusion  that  the  Retirement  Act  is  a  reasonable  measure  directed 

* 

toward  solving  the  problem  of  superannuation  of  personnel  on 
carriers. 

27.  In  failing  to  find  that  the  compulsory  retirement  of  super¬ 
annuated  employees  generally  without  pensions  is  not  feasible. 

28.  In  failing  to  hold  that  Congress  could  reasonably  come  to  the 
conclusion  that  the1  compulsory  retirement  of  superannuated  em¬ 
ployees  generally  without  pensions  is  not  feasible. 

29.  In  finding  in  paragraph  5  of  the  Findings  of  Fact  that  the 
prior  employments  of  employees  of  the  plaintiff  carriers  at  the  time 
of  the  approval  of  the  Retirement  Act  were  closed  and  completed 
transactions. 

30.  In  finding  in  paragraph  5  of  the  Findings  of  Fact  that  part 
of  the  annuities  to  be  paid  under  the  Retirement  Act  is  to  be  paid 
by  reason  of  and  based  on  past  service  alone. 

31.  In  finding  in  paragraph  7  of  the  Findings  of  Fact  that  persons 
on  furlough  from  active  railroad  carrier  service  on  August  29,  1935, 
were  not  at  that  time  in  the  actual  employment  of  any  carrier. 

32.  In  finding  in  paragraph  7  of  the  Findings  of  Fact  that  large 
numbers  of  such  furloughed  employees  will  probably  never  return 
to  carrier  service. 

33.  In  finding  in  paragraph  7  of  the  Findings  of  Fact  that  the 
variance  in  the  rules  and  practices  governing  furloughs  is  wide. 

202  34.  In  finding  in  paragraph  9  of  the  Findings  of  Fact 

that  the  business  conducted  by  each  of  the  carriers  is  separate 

and  distinct  from  that  conducted  bv  the  others. 

•/ 

35.  In  finding  in  paragraph  11  of  the  Findings  of  Fact  that  the 
variance  among  the  several  carriers  as  to  percentage  of  employees  of 
the  several  age  classifications,  as  to  the  past  service  periods,  and  as 
to  wage  rates  obtaining  during  such  periods  of  past  service  com¬ 
pared  with  present  wage  rates,  is  a  wide  variance. 

36.  In  finding  in  paragraph  14  of  the  Findings  of  Fact  that  the 
employees  of  carriers  have  no  peculiarities  of  age  or  other  charac¬ 
teristic  distinguishing  them  from  members  of  society  generally. 

37.  In  finding  in  paragraph  14  of  the  Findings  of  Fact  that  car¬ 
riers  have  no  higher  percentage  of  employees  upwards  of  65  years  of 
age  than  other  heavy  industries  in  general. 
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38.  In  finding  in  paragraph  14  of  the  Findings  of  Fact  ttiat  the 
percentage  for  carriers  of  employees  upwards  of  65  years  of  age  is 
less  than  for  industry  in  general  and  is  less  than  the  percentage  of 
all  persons  gainfully  employed  in  the  United  States. 

39.  In  finding  in  paragraph  16  of  the  Findings  of  Fact  that  the 

average  age  of  railroad  employees  has  increased  to  only  betwfeen  44 
and  45  years.  ! 

40.  In  finding  in  paragraph  16  of  the  Findings  of  Fact  th^it  rail¬ 
roads  are  now  operated  more  efficiently  than  at  any  prior  perjiod. 

41.  In  finding  in  paragraph  16  of  the  Findings  of  Fact  that  it 
is  a  general  practice  on  the  railroads  constantly  to  police  the  effi¬ 
ciency  and  capabilities  of  their  personnel ;  that  periodic  examinations 
by  physicians  are  generally  conducted  in  the  case  of  all  engi|ne  and 
train  service  employees,  telegraph  operators,  dispatchers,  towermen, 
switchmen,  yardmasters,  station  agents,  signal  maintainers,  anc^  many 
other  classes  of  employees;  and  that  those  employees  who  do  nbt  meet 
the  requirements  of  these  tests  are  released  from  active  service  un¬ 
less  their  disability  be  of  a  character  not  disqualifying  them  for  less 
arduous  duties,  in  which  event  if  such  positions  are  available,  assign¬ 


ments  are  made  accordingly. 

203  42.  In  enjoining  in  its  final  decree  defendant  Guy  T.  Jlelver- 

ing,  individually  and  as  Commissioner  of  Internal  Revenue, 
and  all  those  acting  or  claiming  to  act  under  his  authority  orj  by  his 
direction,  from  making  any  order  and  from  instituting  or  taking 
any  steps  toward  the  institution  of  any  actions,  proceedings,  dr  pros¬ 
ecutions  designed  to  compel  plaintiffs  or  their  officers  or  any  of  them 
to  pay  any  amount  pursuant  to  Sections  2,  3,  and  4  of  the  Act  of 
Congress  entitled  “An  Act  to  levy  an  excise  tax  upon  carriers  and 
an  income  tax  upon  their  employees,  and  for  other  purposes”  ap¬ 
proved  August  29,  1935,  hereinafter  referred  to  as  the  Tax  4^?  and 
from  demanding,  collecting,  or  attempting  to  collect  arjv  such 
amounts  from  plaintiffs  or  interveners  or  any  of  them. 

43.  In  failing  to  hold  that  the  Tax  Act  is  valid  and  constitutional. 

44.  In  failing  to  hold  that  the  Tax  Act  is  a  valid  exercis^  of  the 
taxing  power  of  Congress. 

45.  In  failing  to  hold  that  the  Tax  Act  is  a  valid  exercise  of  the 
power  to  regulate  interstate  and  foreign  commerce. 


46.  In  holding  in  its  final  decree  that  the  Tax  Act  and  ekeh  and 
every  provision  thereof  are  void  and  of  no  effect  in  so  fat  as  the 
plaintiffs  and  interveners  are  concerned. 

47.  In  holding  in  paragraph  4  of  the  Conclusions  of  Law  that  the 

Tax  Act  is  arbitrary  and  unreasonable.  | 

48.  In  holding  in  paragraph  6  of  the  Conclusions  of  Law  that  if 
the  exactions  of  the  Tax  Act  are  true  taxes  for  revenue,  then  the 
Tax  Act  violates  the  due  process  clause  of  the  Fifth  Amendment 
and  is  unconstitutional  in  that  it  arbitrarily  and  unreasonably  selects 
carriers,  carrier  employees,  and  employee  “representatives”  for  tax¬ 
ation  and  that  it  is  arbitrary  and  capricious  in  the  nature  atid  meas¬ 


ures  of  the  tax. 


120  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

49.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that  the 
carriers  are  not  similarly  situated  or  in  similar  circumstances  in 
relation  to  the  measure  of  the  tax  and  that  gross  inequalities  would 
result. 

204  50.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that 
there  is  no  condition  common  or  peculiar  to  the  carriers  upon 

whom  the  tax  is  imposed  constituting  a  reasonable  basis  for  their 
selection  as  a  class  to  be  subjected  to  said  tax. 

51.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that  the 
net  railway  operating  income  of  Class  I  carriers  for  the  year  1933 
was  approximately  2.23  per  cent  of  the  value  of  their  properties  de¬ 
voted  to  transportation,  as  originally  found  by  the  Interstate  Com¬ 
merce  Commission  and  brought  down  to  the  end  of  that  year  by 
application  of  the  Commission’s  formula ;  that  for  the  year  1934  the 
net  railway  operating  income  of  Class  I  railroads  was  approximately 
2.2  per  cent  of  said  value  similarly  determined;  and  that  the  low 
earnings  of  the  carriers  were  made  possible  by  drastic  retrenchments 
in  expenditures  and  the  exercise  of  the  utmost  economy  consistent 
with  safetv. 

52.  In  finding  in  paragraph  17  of  the  Findings  of  Fact  that  the 
imposition  on  carrier  employees  of  the  exactions  of  the  Tax  Act  is 
based  on  a  whollv  unrelated  circumstance,  and  that  the  selection  of 
those  carrier  employees  upon  whom  the  tax  is  imposed  does  not 
comprehend  all  similarly  situated  in  respect  of  such  tax. 

53.  In  holding  that  invalidity  of  the  Tax  Act  if  found  can  be 
a  proper  basis  for  an  attack  upon  the  Retirement  Act  or  any  portion 
thereof  and  a  ground  of  an  injunction  to  restrain  the  enforcement 
of  a  portion  of  the  Retirement  Act. 

54.  In  holding  that  an  attack  upon  the  Retirement  Act  or  in¬ 
validity  of  the  Retirement  Act  or  any  portion  thereof  if  found  can 
be  a  proper  basis  for  an  attack  upon  the  Tax  Act  and  a  groimd  of 
an  injunction  to  restrain  the  enforcement  of  the  Tax  Act. 

55.  In  holding  in  paragraphs  1  and  3  of  the  Conclusions  of  Law 
that  the  provisions  of  the  two  Acts  are  so  interrelated  and  inter¬ 
dependent  that  each  is  a  necessary  part  of  one  entire  legislative 
scheme,  that  they  constitute  a  single  legislative  scheme,  and  that  this 
is  shown  by  the  terms  of  the  Acts  themselves  and  by  their  legislative 

history. 

205  56.  In  holding  in  paragraph  2  of  the  Conclusions  of  Law 
that  reading  and  construing  the  two  Acts  together  the  pension 

system  so  created  insofar  as  it  is  dependent  upon  the  Tax  Act  finds 
no  support  in  the  commerce  power  of  Congress. 

57.  In  holding  in  paragraph  2  of  the  Conclusions  of  Law  that  the 
present  scheme  is  substantially  the  same  as  that  created  by  the  1934 
Act  and  is  composed  of  many  of  the  identical  elements  which  the 
Supreme  Court  in  Alton  Railroad  vs.  Railroad  Retirement  Board, 
295  U.  S.  330,  condemned  as  arbitrary  and  unreasonable  in  the  former 
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Act :  and  that  as  an  exercise  of  the  commerce  power  this  schem^,  so 
far  as  the  carriers  are  concerned,  is  unconstitutional  for  the  reasons 
stated  in  that  case;  and  in  holding  that  it  was  bound  to  apply  the 
decision  in  the  Alton  case  to  the  case  at  bar. 

58.  In  holding  in  paragraph  3  of  the  Conclusions  of  Law  that  the 
purpose  of  the  exactions  of  the  Tax  Act  is  not  to  provide  general 
revenue  for  the  support  of  the  Government,  but  its  sole  purpose  is 
the  procurement  of  money  to  pay  annuities  under  the  Retirement 
Act,  and  that  the  scheme,  as  a  whole  insofar  as  it  is  based  upop  the 
Tax  Act,  is  not  within  the  domain  of  the  Federal  Government!. 

59.  In  holding  in  paragraph  4  of  the  Conclusions  of  Law  that  the 
Tax  Act  bears  no  reasonable  relation  to  the  general  welfare:  that 
the  Tax  Act  is  not  a  real  exercise  of  the  general  welfare  poweij,  but 
that  it  is  an  attempt  under  the  taxing  power  to  accomplish  that  \yhich 
is  beyond  the  power  of  Congress. 

60.  In  holding  in  paragraph  5  of  the  Conclusions  of  Law  that 
Congress  intended  that  the  expense  of  this  pension  scheme  be  l>orne 
by  the  carriers  and  their  employees,  and  that  no  part  should  rest  [upon 
the  Government. 

61.  In  finding  in  paragraph  18  of  the  Findings  of  Fact  that  it  is 
the  common  understanding,  including  that  of  railroad  personnel  and 
of  the  executive  and  legislative  branches  of  the  Government,  that  the 
Government  is  to  bear  no  part  of  the  cost  of  annuities  payable  pnder 
the  Retirement  Act  and  that  exactions  from  the  carriers  and  [their 


*  i 

employees  will  supply  the  funds  therefor. 

206  62.  In  overruling  the  motion  of  defendants  to  strike  out  plain¬ 

tiffs’  Exhibits  Nos.  67  to  78,  both  inclusive,  being  announce¬ 
ments  and  forewords  by  certain  carriers  relating  to  their  pension 
plans,  and  any  extracts  from  such  exhibits  read  into  the  record  by 
plaintiffs  (at  pages  561  to  566  of  the  narrative  statement  of  evidence) 
on  the  ground  that  said  exhibits  and  extracts  are  incompetent. 

63.  In  holding  in  paragraph  7  of  the  Conclusions  of  Law  that  the 
plaintiffs  are  entitled  to  the  relief  prayed  for  in  the  bill. 

64.  In  failing  to  dismiss  the  bill  of  complaint  and  intervening 
petition  on  the  merits. 

Wherefore  this  defendant  prays  that  said  decree  of  J une  30^  1936, 
as  amended  on  July  1, 1936,  be  reversed  and  that  a  decree  be  entered 
herein,  dismissing  the  bill  of  complaint. 

Leslie  C.  Garnett, 
United  States  Attorney. 
Charles  M.  Hay,  | 
Walter  H.  Pollak, 

Special  Assistant  to  the  Attorney  General. 
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207  District  Court  of  the  United  States  for  the  District  of 

Columbia 

Wednesday.  October  7,  1936. 

The  Court  resumes  its  sessions  pursuant  to  adjournments,  the 
Justices  sitting  in  Equity,  presiding. 

******* 

Come  now  the  parties  hereto  by  their  respective  attorneys  of  record, 
and  thereupon,  the  defendants  by  their  attorneys  present  to  the  Court 
their  Statement  of  Evidence  taken  at  the  trial  of  this  cause,  and  here¬ 
tofore  submitted  herein,  and  pray  that  the  same  be  signed  and  made  of 
record,  nunc  pro  time,  which  is  hereby  accordingly  done. 

Jennings  Bailey.  Justice. 

As  of  Sept.  24. 

Designation  of  Record 

Filed  Julv  20.  1936 

v  7 

******* 

To  the  Clerk  of  the  Above  Court: 

You  are  hereby  requested  to  make  a  transcript  of  record  to  be  filed 
in  the  United  States  Court  of  Appeals  for  the  District  of  Columbia, 
pursuant  to  an  appeal  noted  in  the  above-entitled  cause,  and  to  in¬ 
clude  in  such  transcript  of  record  the  following,  and  no  other  papers 
and  exhibits,  to  wit : 

1.  Bill  of  complaint  of  plaintiffs,  filed  January  7,  1936. 

2.  Answer  of  defendant  Guv  T.  Helvering,  individually  and  as 
Commissioner  of  Internal  Revenue,  filed  Februarv  5.  1936. 

#  7 

3.  Motion  of  defendants  Railroad  Retirement  Board,  and  Murrav 

%/ 

W.  Latimer,  James  A.  Dailev,  and  Lee  M.  Eddv.  individually  and 

•/  7  _  %/  /  %/ 

as  Members  of  Railroad  Retirement  Board,  to  dismiss  bill  of 

208  complaint,  filed  February  5,  1936. 

4.  Opinion  of  the  Court  denying  motion  to  dismiss,  filed 
March  5,  1936. 

5.  Order  of  the  Court  denying  motion  to  dismiss,  filed  March  16. 
1936. 

6.  Answer  of  defendants  Railroad  Retirement  Board,  and  Murray 
W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy,  individually  and  as 
Members  of  Railroad  Retirement  Board  to  the  intervening  petition 
of  William  S.  Bailey  and  others,  filed  March  20, 1936. 

7.  Order  of  the  Court  allowing  intervention,  signed  and  filed 
March  4,  1936. 

8.  Intervening  petition  of  William  S.  Bailey,  Octave  Harris 
Barnes,  and  others,  filed  March  5,  1936. 

9.  Answer  of  defendants  Railroad  Retirement  Board,  and  Murray 
W.  Latimer,  James  A.  Dailey,  and  Lee  M.  Eddy,  individually  and 
as  Members  of  Railroad  Retirement  Board  to  the  intervening  petition 
of  William  S.  Bailey  and  others,  filed  March  25, 1936. 
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10.  Answer  of  defendant  Guy  T.  Helvering,  individually  a^id  as 
Commissioner  of  Internal  Revenue,  to  the  intervening  petition  of 
William  S.  Bailey  and  others,  filed  March  25,  1936. 

11.  Stipulation  adding  new  parties  plaintiff,  filed  May  13,  j  1936,. 
and  order  of  May  14.  1936. 

12.  Stipulation  making  additional  parties  plaintiff,  filed  in  open 
court  May  20,  1936. 

13.  Stipulation  making  additional  parties  plaintiff,  filed  in  open 
court  June  9,  1936. 

14.  Stipulation  making  additional  parties  plaintiff,  filed  Jujoe  20, 
1936,  and  order  of  June  30,  1936. 

15.  Statement  of  evidence,  including  as  indicated  therein,  plain¬ 
tiffs’  Exhibits  Nos.  1  to  91,  inclusive;  Interveners’  Exhibits  Nos. 

209  1  and  2;  Defendants’  Exhibits  Nos.  A  to  BBBB,  inclusive;  and 
motions  of  plaintiffs  filed  June  16,  1936,  and  defendant^  filed 

June  18,  1936,  to  strike  certain  evidence  offered  by  the  opposing- 
parties. 

16.  Opinion  of  the  Court,  filed  June  26, 1936. 

17.  Findings  of  fact  and  conclusions  of  law,  filed  June  30, 1^36. 

18.  Final  decree,  filed  June  30,  1936. 

19.  Order  of  July  1, 1936,  amending  final  decree. 

20.  Note  of  appeal,  filed  July  17, 1936. 

21.  Assignment  of  errors. 

22.  This  designation  of  record. 

Dated,  J uly  20,  1936. 

Leslie  C.  Garnett; 

United  States  Attorney. 
Charles  M.  Hay, 

Walter  H.  Pollak, 

Special  Assistants  to  the  Attorney  General. 

Service  of  a  copy  of  the  foregoing  designation  of  record  is  hereby- 
acknowledged  this  20th  day  of  July,  1936. 

S.  R.  Prince, 

Counsel  for  Appellee  The  Alton  Railroad  Company  \et  al. 

R.  Granville  Curry!, 

Counsel  for  Appellees  'William  S.  Bailey  et  al. 

210  District  Court  of  the  United  States  for  the  District  |  of  Co¬ 

lumbia 

1 

United  States  of  America,  j 

District  of  Columbia ,  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the  j  United 
States  for  the  District  of  Columbia,  hereby  certify  the  foregoing- 
pages  numbered  from  1  to  209,  both  inclusive,  to  be  a  true  aind  cor¬ 
rect  transcript  of  the  record,  according  to  directions  of  counsel  herein, 
filed,  a  copy  of  which  is  made  part  of  this  transcript,  in  cajuse  No.. 
60397  in  Equity,  wherein  The  Alton  Railroad  Company  anc^  Others. 
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are  Plaintiffs  and  Railroad  Retirement  Board  and  Murray  W. 
Latimer  et  al.,  individually  and  as  Members  of  Railroad  Retirement 
Board,  and  Guv  T.  Helverin<r.  individually  and  as  Commissioner  of 
Internal  Revenue,  are  Defendants,  as  the  same  remains  upon  the 
files  and  of  record  in  said  Court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  said  Court,  at  the  City  of  Washington,  in  said  District,  this 
19th  day  of  October  1936. 

[seal]  Charles  E.  Stewart,  Clerk. 

Bv  Chas.  B.  Oplis,  Asst.  Clerk. 

211  United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia.  Filed  Oct.  22, 1936.  Moncure  Burke,  clerk. 

212  In  the  Supreme  Court  of  the  District  of  Columbia 

Holding  an  Equity  Court 
Equity  No.  6039T 

The  Alton  Railroad  Company  et  als.,  plaintiffs, 

v. 

Railroad  Retirement  Board,  and  Murray  W.  Latimer,  James  A. 
Dailey,  and  Lee  M.  Eddy,  Individually  and  as  Members  of  thb 
Railroad  Retirement  Board,  and  Guy  T.  Helvering,  Individually 
and  as  Commissioner  of  Internal  Revenue,  defendants 

Narrative  statement  of  evidence 

213  At  the  hearing  of  the  above  entitled  cause  before  Mr.  Justice 
Bailey,  begun  on  Wednesday,  May  20,  1936,  the  following 

proceedings  were  had,  evidence  offered  and  given,  rulings  made  by  the 
court,  and  exceptions  taken  by  the  plaintiffs  and  by  the  defendants, 
and  noted  by  the  court.  Thereupon,  to  maintain  the  issues  on  their 
part  joined,  the  plaintiffs  and  defendants  offered  in  evidence : 

(Note. — Figures  in  parentheses  indicate  pages  in  the  original 
stenographic  transcript  of  the  evidence.) 

Mr.  Hay.  At  this  time,  your  Honor,  I  should  like  to  make  a 
motion,  which  we  do  not  care  to  argue,  and  which,  so  far  as  we  are 
concerned,  it  is  agreeable  that  your  Honor  should  take  with  the  case. 
But  we  would  like  to  make  it  at  this  time. 

“motion  to  dismiss 

“All  defendants  move  to  dismiss  the  bill  of  complaint  and  inter¬ 
vening  petition  herein  upon  the  grounds — 

“I.  That  the  bill  of  complaint  and  intervening  petition  do  not  state 
facts  sufficient  to  constitute  a  valid  cause  of  action  in  equity; 
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“II.  That  the  bill  of  complaint  and  intervening  petition  do  not 
state  facts  sufficient  to  constitute  a  case  within  the  equity  jurisdiction 
of  this  Court ; 

“III.  That  the  bill  of  complaint  and  intervening  petition  do  not 
present  for  determination  any  case  or  controversy  or  any  justiciable 
issue. 

[5]  “Defendants,  Railroad  Retirement  Board,  Latimer,  Dailey, 
and  Eddy,  individually  and  as  members  of  said  Board,  move  |to  dis¬ 
miss  the  bill  of  complaint  and  the  intervening  petition  on  the  ground 
that  the  Tax  Act  and  the  Retirement  Act  are  separate  statuses  and 
that  an  attack  upon  the  Tax  Act  cannot  be  made  the  basis  of  an 
attack  upon  the  Retirement  Act  or  the  ground  of  an  injunction  to 
restrain  the  enforcement  thereof. 

“Defendant,  Helvering,  individually  and  as  Commissioner, 

214  moves  to  dismiss  the  bill  of  complaint  and  the  intervening 
petition  on  the  ground  that  the  Tax  Act  and  the  Retirement 

Act  are  separate  statutes  and  that  an  attack  upon  the  Retirement 
Act  cannot  be  made  the  basis  of  an  attack  upon  the  Tax  ActJ  or  the 
ground  of  an  injunction  to  restrain  the  enforcement  thereof. 

“Defendant  Helvering,  individually  and  as  Commissioner,  njioves  to 
dismiss  the  bill  of  complaint  and  intervening  petition  on  the  jfurther 
ground  that  the  bill  of  complaint  and  intervening  petition  purport  to 
set  forth  causes  of  action  to  enjoin  the  collection  of  a  tax  in  defiance 
of  R.  S.  3224  and  that  the  action  is  in  effect  to  restrain  such  collection. 

“Defendants  Railroad  Retirement  Board,  Latimer,  Dailby,  and 
Eddy,  individually  and  as  members  of  said  Board,  also  moVe,  pur¬ 
suant  to  R.  S.  3224,  to  dismiss  the  bill  of  complaint  and  the  interven¬ 
ing  petition  in  so  far  as  the  bill  of  complaint  and  the  intervening 
petition  are  predicated  on  the  Tax  Act  or  on  any  connection  alleged 
to  exist  between  them  and  the  Tax  Act. 

[6]  “Defendants  Railroad  Retirement  Board,  Latimer,  Dailey,  and 
Eddy,  individually  and  as  members  of  said  Board,  move  to  dismiss  the 
bill  of  complaint  and  intervening  petition  on  the  ground  that  as  tax¬ 
payers  the  original  plaintiffs  and  intervening  plaintiffs  have  ijo  stand¬ 
ing  to  attack  the  expenditures  to  be  made  under  the  Retirenient  Act 
out  of  general  funds  in  the  Treasury  of  the  United  States. 

“Defendant  Helvering,  individually  and  as  Commissioner,  also 
moves  to  dismiss  the  bill  of  complaint  and  intervening  petition  in  so 
far  as  the  bill  of  complaint  and  the  intervening  petition  are  predicated 
on  the  Retirement  Act  or  on  any  connection  alleged  to  exist  between 
him  and  the  Retirement  Act,  on  the  ground  that  as  taxpayers 

215  the  original  plaintiffs  and  intervening  plaintiffs  have  ilo  stand¬ 
ing  to  attack  the  expenditures  to  be  made  under  th6  Retire¬ 
ment  Act  out  of  general  funds  in  the  Treasury  of  the  United  States.” 

The  Court.  You  have  already  answered,  have  you  not? 

[7]  Mr.  Hat.  Yes,  your  Honor. 

The  Court.  Is  there  any  objection  to  the  filing  of  this  motion* 

Mr.  McInnis.  No  objection. 

i 

******* 

I 
I 

I 
I 
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[129]  The  Court.  It  is  very  unusual  to  file  a  motion  to  dismiss 
after  the  answer  has  been  filed.  If  a  motion  to  dismiss  is  filed,  and 
then  an  answer  filed,  before  any  hearing  on  the  motion,  it  is  usually 
treated  as  a  waiver  of  the  motion  to  dismiss.  I  do  not  quite  under¬ 
stand  the  practice  of  moving  to  dismiss  at  the  trial  table,  and  then 
not  presenting  that  motion. 

Mr.  Pollak.  I  think  this  is  what  happened.  In  the  first  place,, 
the  latest  pleadings  in  the  case  came  in  just  before  this  case  was 
reached  for  trial.  [130]  Some  of  these  underlying  contentions,  we 
felt,  should  be  stated  in  a  formal  motion  that  appeared  at  the  be¬ 
ginning  of  the  record,  especially  in  order  to  show  that  we  were  rais¬ 
ing  throughout  issues  as  to  the  jurisdiction  of  this  equity  court  over 
tax  litigation.  Also,  if  your  Honor  please,  it  has  been  agreeable  to 
us  from  the  beginning,  as  it  seems  to  be  to  Mr.  Mclnnis  now,  to  have 
your  Honor  reserve  decision  on  this,  as  Mr.  Hay  stated  when  the 
motion  was  made,  until  the  conclusion  of  the  w’hole  case.  The  ques¬ 
tion  was  put  to  them  whether  they  took  objection  to  the  making  of 
the  motion,  and  they  said  No.  I  do  not  think  there  is  any  practical 
problem,  because  both  sides  seem  to  be  willing  to  have  the  issue  re¬ 
served,  and  we  certainly  have  no  desire  specifically  to  argue  the 
pleadings. 

Mr.  McInnis.  It  is  not  our  motion.  It  is  not  for  us  to  say.  We 
cannot  call  up  their  motion. 

The  Court.  Of  course,  if,  at  the  conclusion  of  the  hearing,. 
216  on  the  facts,  I  shall  be  of  the  opinion  that  there  is  no  equity 
on  the  face  of  the  bill,  and  the  Court  has  no  jurisdiction  in 
equity,  I  would,  of  course,  dismiss  the  bill.  I  really  see  very  little 
to  be  gained  by  this  motion  to  dismiss.  I  am  willing  to  hear  it  and 
pass  on  the  case  on  that  motion.  Otherwise  I  shall  treat  it  as  waived 
and  proceed  with  the  hearing  on  the  merits. 

Mr.  Pollack.  It  is  understood  that  the  motion  is  waived,  but,  of 
course,  our  right  to  urge  these  issues  at  any  particular  time,  including 
the  close  of  the  whole  case,  remains.  Is  not  that  correct,  sir?  [131] 

The  Court.  I  will  overrule  the  motion  to  dismiss,  with  leave  to 
rely  upon  the  same  defenses. 

Mr.  Pollak.  As  well  as  upon  other  objections? 

Mr.  McInnis.  It  will  be  measured,  then,  by  the  answer,  and  not  by 
the  motion. 

The  Court.  Not  by  the  motion;  but  the  same  questions  of  law- 
raised  by  the  motion  may  be  raised  upon  the  final  hearing  of  the 
case. 

Testimony  on  behalf  of  'plaintiffs 

Julius  H.  Parmelee  was  called  as  a  witness  on  behalf  of  the  plain¬ 
tiffs  and,  having  been  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  McInnis: 

My  name  is  Julius  H.  Parmei.ee.  I  am  the  director  of  the  Bureau 
of  Kailway  Economics,  at  the  Transportation  Building,  in  Washing¬ 
ton,  and  my  residence  is  Washington,  D.  C. 
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[132]  My  profession  is  that  of  transportation  economist,  with  more 
than  25  years  of  practical  experience  in  operation,  accounting,  sta¬ 
tistics,  and  economics.  I  hold  the  degree  of  bachelor  of  philosophy  in 
economics  from  Yale  University,  and  taught  economics  at  that  uni¬ 
versity  for  three  years.  For  about  four  years  I  served  as  Special 
examiner  for  the  Interstate  Commerce  Commission,  fpr  the 

217  Bureau  of  the  Census  of  the  Department  of  Commerce,  and 
for  several  other  Federal  official  organizations. 

I  joined  the  staff  of  the  Bureau  of  Railway  Economics  as  statis¬ 
tician  in  the  year  1911,  and  have  been  a  member  of  that  staff  since 
that  date,  becoming  the  director  of  the  Bureau  in  the  year  1920. 

The  Bureau  of  Railway  Economics  was  established  and  has  been 
maintained  by  the  railways  of  the  United  States  for  the  scientific 
study  of  transportation  problems.  In  the  year  1934  it  became  a 
division  of  the  Association  of  American  Railroads.  [133] 

In  these  various  capacities  which  I  have  outlined,  and  as  an  editor 
and  an  author  on  transportation  topics,  I  have  made  extensive  studies 
of  the  transportation  system  of  the  United  States,  and  have  been  and 
am  familiar  with  the  statistics  of  transportation,  including  labor, 
employment,  operation,  accounting,  and  statistics.  In  that  connec¬ 
tion  I  have  used  and  become  familiar  with  the  records  of  th^  Inter¬ 
state  Commerce  Commission  and  of  other  Federal  organizations,  and 
the  files  of  the  railways  themselves,  and  of  the  Bureau  of  Railway 
Economics. 

I  have  made  a  study  of  the  amounts  which  would  be  required  to  be 
paid  by  the  various  class  I  railroads  of  the  United  States  if  tRe  three 
and  a  half  percent  excise  tax  prescribed  by  the  tax  act  in  controversy 
in  this  litigation  were  enforced.  All  of  the  original  plaintiff  farriers 
in  this  proceeding  were  included  in  that  study;  that  would  jinclude 
something  like  90  per  cent  of  all  the  class  I  carriers  in  the  United 
States.  | 

[134]  Class  I  carriers,  as  that  classification  is  made  by  th^  Inter¬ 
state  Commerce  Commission,  are  those  whose  gross  revenues,  that  is, 
total  operating  revenues,  amount,  in  a  given  year,  to  $1,000,000  or 
more.  The  study  which  I  have  just  mentioned  covered  the  12  months 
ended  September  30,  1935.  My  study  excluded  amounts  paid  to  em¬ 
ployees  in  excess  of  $300  in  any  month  during  that  12  months  period. 
My  study  was  derived  from  a  special  inquiry  made  by  the 

218  Bureau  of  Railway  Economics,  under  my  direction,  on  the 
Class  I  carriers  and  other  carriers  who  were  the  original  plain¬ 
tiffs.  My  inquiry  was  instituted  in  the  month  of  November  1935,  and 
the  latest  complete  12-month  period  for  which  information  was  avail¬ 
able  at  that  time  was  the  12-month  period  ended  September  30th. 

I  made  my  study  on  information  procured  from  carriers  by  ques¬ 
tionnaire  instead  of  basing  it  on  information  in  the  reports  filed 
with  the  Interstate  Commerce  Commission,  because  the  reports  of 
wages  paid  employees  reported  by  carriers  to  the  Interstate  Com¬ 
merce  Commission  do  not  segregate  that  part  of  the  wage  payments 
in  excess  of  $300  per  month. 
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[135]  From  my  study  I  was  able  to  determine  what  percentage 
ratio  the  payrolls  of  the  plaintiffs  bore  to  the  total  payrolls  of  all 
carriers.  I  have  prepared  the  results  of  my  study  in  tabulated  form. 
I  was  able  to  make  an  estimate  of  what  would  be  the  cost  of  the 
excise  tax  to  the  original  plaintiff  carriers  for  the  12  months  be¬ 
ginning  March  1, 1936,  rectified  for  assumed  return  to  standard  wage 
scales,  and  an  increase  of  employment  of  an  assumed  percentage. 
I  assume  an  increase  of  five  percent  in  employment.  The  actual  in¬ 
crease  in  employment,  that  is,  in  number  of  men  employed,  during 
the  month  of  March  1936,  was  46  per  cent;  and  the  actual  increase 
during  the  month  of  April  1936,  was  7.4  per  cent.  A  rough  average 
of  those  two  months  would  be  six  percent,  and  I  utilized  five  percent 
as  the  basis  of  mv  estimate. 

[136]  Allowing  for  those  equalizations,  or  for  equalizations  on 
those  assumptions,  the  cost  of  the  excise  tax  to  the  carriers  for  the 
calendar  year  1935,  had  it  been  in  force  during  the  whole  of  that 
year,  would  have  been  approximately  $59,400,000.  For  the  12  months 
beginning  March  1,  1936,  on  the  assumptions  which  I  have  stated, 
the  total  amount  of  the  excise  tax  for  that  period  for  the  original 
plaintiff  carriers  would  approximate  $63,000,000.  The  material  con¬ 
cerning  which  I  have  testified  last  has  been  prepared  in  tabular  form. 

That  material  is  headed  “Supplement  to  Exhibit  1.” 

219  Mr.  McInnis.  Plaintiffs  now’  offer,  as  plaintiffs’  exhibit  No. 

1,  the  documents  just  described. 

Mr.  Hay.  I  assume,  if  I  may  inquire  of  counsel,  that  this  exhibit 
has  to  do  only  with  the  period  of  time  that  you  have  mentioned  ? 

Mr.  McInnis.  The  exhibit,  of  course,  speaks  for  itself. 

The  Court.  If  you  know  it,  it  will  save  time  in  the  examination 
to  admit  it. 

Mr.  McInnis.  The  time  was  stated.  The  exhibit  was  his  computed 
cost  at  three  and  a  half  percent  of  the  payroll  for  the  12  months 
ended  September  30,  1935.  That  is,  it  is  based  upon  the  payroll  for 
that  year.  Your  Honor  will  understand  that  there  was  no  tax  in 
effect  for  the  whole  of  the  year  1935.  [137]  We  are  proving  here 

the  probable  cost.  I  do  not  think  we  can  prove  it  to  a  dime,  or  to  a 
dollar.  The  supplement,  as  stated,  shows  a  cost  for  the  calendar 
year  1935,  at  three  and  a  half  percent,  of  $59,000,000  plus,  w’hile  the 
estimated  cost  for  the  year  beginning  March  1,  1936,  on  the  assump¬ 
tions  stated  by  the  witness,  would  be  $63,000,000.  That  is  the  pur¬ 
pose  of  the  exhibit. 

[138]  The  Court.  It  may  be  admitted. 

Mr.  Pollak.  If  your  Honor  please,  I  am  authorized  by  Judge  Hay 
to  say  that  we  have  no  objection  to  the  document  as  such.  Your 
Honor  appreciates  our  underlying  position,  which  raises  a  point  of 
law  rather  than  of  evidence,  technically,  that  the  whole  problem  of 
the  burden  of  a  tax  is  as  a  matter  of  law  irrelevant. 

The  Court.  I  will  admit  it  subject  to  your  objection. 
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Mr.  Pollak.  That  is  entirely  satisfactory.  I  take  it  that  may  be 
a  standing  statement  of  our  position  with  respect  to  this  line  of 
testimony,  with  a  formal  exception. 

The  Court.  Very  well.  You  object  to  this  whole  line,  and  I  will 
admit  it  subject  to  your  objection,  subject  to  a  motion  to  strike. 

Mr.  Pollak.  And  the  objection  need  not  be  repeated  ? 

The  Court.  No. 

220  (Statement  entitled  “Excise  Tax  on  Carrier  Payrolls”,  etc., 
12  months  ended  Sept.  30,  1935,  was  marked  “Plaintiffs'  Ex¬ 
hibit  No.  1”  and  received  in  evidence.) 

Bv  Mr.  McInnis  : 

* 

I  have  made  a  study  of  the  personnel  of  American  railroadb,  based 
on  years  of  service  and  year  of  birth — that  is  to  say,  the  age  of  the 
employees.  The  study  was  made  as  of  the  end  of  1931.  [139]  It 

is  based  on  the  returns  to  the  Bureau  of  Railway  Economics  of  129 

V 

railways  of  Class  1,  to  an  inquiry  addressed  to  them  by  the  Bureau, 
in  the  form  of  a  questionnaire. 

[129]  Class  1  carriers  made  the  report  quite  fully,  those  carriers 
having  on  their  payrolls  more  than  96  per  cent  of  the  total  (number 
of  employees  of  all  Class  1  carriers.  Not  all  of  the  carriers  Reported 
as  of  the  end  of  the  year  1931.  A  few  carriers  had  made  previous 
censuses  of  their  employees,  and  the  returns  or  results  of  th^se  cen¬ 
suses  were  reported  to  us  instead  of  the  returns  as  of  December  31, 
1931.  The  number  of  employees  of  Class  1  railroads,  as  4  whole, 
in  1931  was  1,258,719.  The  study  covered  1,215,897  employee^.  [140] 
That  was  96.6%  of  all  employees  of  Class  1  railroads. 

This  study  has  been  used  before.  It  was  used  before  both  the 
Senate  and  the  House  Committees  on  Interstate  Commerce,  in  hear¬ 
ings  on  this  and  previous  pension  bills  which  were  before  thbse  com¬ 
mittees,  and  before  the  two  houses  of  Congress.  It  was  introduced 
by  me  before  both  committees  and  was  used  by  actuaries  who  ap¬ 
peared  both  for  and  in  opposition  to  the  bills. 

This  study  does  not  cover  the  service  of  any  employee  in  the 
employment  of  a  previous  employer.  That  is  to  say,  not  the  com¬ 
pany  which  was  his  then  employer,  at  the  time  the  study  wks  made 
or  the  figures  reported  to  me.  It  covers  only  the  years  of  continuous 
service  in  the  service  of  his  present  employer,  using  the  word  “pres¬ 
ent”  as  meaning  the  employer  at  the  time  the  study  was  madb. 

To  explain,  if  a  man  was  in  the  service  of  the  A.  |B.  &  C. 

221  Railroad  for  five  years,  left  that  service  for  five  ye&rs,  and 
reentered  the  service,  with  15  years  service  up  to  the  time  the 

study  was  made,  it  should  show  for  that  man,  or  would  reflect  for 
that  man,  only  15  years  of  service,  and  not  20  years.  [141]  If  he 
had  had  previous  service  with  the  X.  Y.  &  Z.  Railroad,  that  service 
would  not  be  reflected  in  that  study. 

This  table,  as  originally  typewritten  and  reproduced  by  the  mimeo¬ 
graph  process,  contained  some  typographical  errors.  They  were 
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later  corrected,  and  the  notation  in  the  lower  right  hand  corner 
“Corrected  January  23,  1933”,  refers  only  to  those  typographical 
revisions.  This  is  the  table  which  was  in  evidence  in  this  form  upon 
the  hearing  of  the  former  retirement  act  litigation. 

Mr.  McInnis.  The  Plaintiff  carriers  now  offer  in  evidence  this 
exhibit.  There  are  some  intervening  plaintiffs  in  this  case,  whom  we 
do  not  represent.  May  I  inquire  whether  it  is  their  desire  that  the 
offer  of  these  exhibits  shall  be  made  on  their  behalf?  Shall  I  offer 
these  for  all  the  plaintiffs,  or  what  is  your  desire? 

Mr.  Curry.  We  join  in  the  offer. 

The  Court.  As  I  understand  it,  you  are  offering  them  for  all  the 
plaintiffs  unless  stated  otherwise. 

Mr.  McInnis.  Unless  Mr.  Currv  states  otherwise.  We  do  not  rep¬ 
resent  them,  and  have  not  participated  in  the  preparation  of  their 
case.  Then,  as  I  understand  it,  this  material  will  be  offered  on  behalf 
of  all  the  plaintiffs. 

(Statement  of  employees,  grouped  according  to  age  and  years  of 
service,  was  marked  “Plaintiffs’  Exhibit  No.  2”  and  received  in 
evidence.) 

Dr.  Parmelee.  I  have  had  occasion  to  make  a  studv  of  the 
abandonment  of  railroads  during  recent  years.  The  period  of  time 
covered  was  the  fifteen  calendar  years  from  the  beginning  of  1921  to 
the  close  of  1935.  My  study  was  based  on  the  proceedings  of  the 
Interstate  Commerce  Commission  in  Finance  Docket  investigation  of 
applications  for  abandonment. 

Mr.  Pollak.  If  your  Honor  please,  this  perhaps  involves  a  some¬ 
what  different  aspect  of  the  issue  of  burden  to  the  taxpayers,  which 
we  say,  as  a  matter  of  law,  is  immaterial — this  business  of  abandon¬ 
ment.  If  your  Honor  would  care  to  make  similar  disposition 
222  of  this  to  what  wTas  made  before,  with  the  understanding  that 
we  may  have  k  standing  objection  to  this  line  of  testimony,  with 
an  exception  [143]  allowed  to  us,  that  will  be  satisfactory. 

The  Court.  I  am  trying  to  admit  all  evidence  that  may  be  rele¬ 
vant  or  competent,  and  then  dispose  of  it  upon  the  final  hearing, 
because  it  would  be  practically  deciding  the  case  prematurely  to  rule 
on  these  questions  now. 

Mr.  Pollak.  Does  your  Honor  wish  us  to  take  the  exceptions  at 
the  time,  or  would  you  rather  do  what  we  do  sometimes  up  in  New 
York  in  an  equity  case?  We  have  the  judge  take  any  evidence  he 
wants,  and  then  he  makes  up  his  mind  as  to  what  is  relevant. 

The  Court.  I  think  that  would  be  better. 

Mr.  Pollak.  Without  any  exceptions  being  taken  at  the  time  ? 

The  Court.  Yes.  I  understood  Mr.  McInnis  was  going  to  offer 
objection  to  certain  testimony  offered  by  the  defendants,  but  I  will 
consider  that  question  when  I  get  to  it. 

Mr.  McInnis.  The  practice  with  which  I  am  familiar  is  for  counsel 
to  make  the  record  as  they  go  along,  indicating  to  the  Court  and  to 
counsel  what  they  expect  to  insist  on,  but,  with  the  permission  and 
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•with  the  discretion  of  the  Court,  reserving  the  opportunity  tjo  move 
to  strike  at  the  end  of  the  taking  of  the  testimony. 

The  Court.  I  think  I  shall  follow  the  latter  practice,  so  ttiat  you 
can  move  to  strike  at  the  end  of  the  testimony. 

Mr.  McInnis.  The  exception  also  would  be  stated  at  the  time  the 
ruling  is  made. 

The  Court.  Yes. 

Mr.  McInnis.  In  that  way  it  affords  opposing  counsel  th^  oppor¬ 
tunity  to  know  what  objections  are  to  be  taken  seriously,  so  that  he 
may  adjust  his  case  to  it  as  he  proceeds. 

Mr.  Hay.  I  want  to  be  sure  I  understand.  Do  I  understand  your 
Honor’s  practice  to  be  that  it  is  not  necessary  to  make  objections  to 
the  testimony  at  the  time  the  testimony  is  offered  ? 

223  The  Court.  That  is  not  the  usual  practice  in  most  cas^s,  but  in 
a  case  of  this  kind,  where  the  admissibility  of  the  evidence  de¬ 
pends  upon  the  final  determination  of  the  hearing,  I  shall  follow  the 
other  practice  and  permit  you  to  introduce  whatever  testimony  you 
deem  to  be  relevant  and  competent,  and  at  the  close  you  m:fLy  move 
to  strike,  and  then  take  exceptions  to  my  action. 

Mr.  Hay.  So  that  it  is  not  necessary  to  interrupt  the  proceedings  by 
the  urging  of  objections  or  the  saving  of  exceptions. 

Mr.  McInnis.  Not  to  prolong  the  colloquy,  if  the  Court  virill  bear 
with  me  just  a  moment,  we  seriously  question  the  advisability,  from 
the  standpoint  of  the  plaintiffs  and  the  defendants,  of  leading  the 
case  open  to  an  objection  to  the  form  of  testimony,  or  to  jts  com¬ 
petency  in  that  sense,  until  the  case  closes,  because  such  an  objection, 
if  sustained  on  a  motion  to  strike  because  the  evidence  is  not  properly 
produced,  would  leave  no  opportunity  to  correct  it. 

The  Court.  I  think  you  might  raise  your  objections  in  those  in¬ 
stances  as  the  case  goes  on ;  but  on  the  question  whether  the  testimony 
is  relevant  or  competent,  I  think  you  can  raise  that  at  the  eijd  of  the 
case — whether  it  is  such  [144]  testimony  as  I  can  consider  in  deciding 
the  case. 

Mr.  McInnis.  It  seems  to  me  that  the  matter  of  proof  should  be 
raised  at  the  time,  in  order  that  an  adjustment  can  be  ma<Je  in  the 
course  of  the  trial. 

The  Court.  I  may  strike  some  of  it  myself  as  we  go  along. 

Dr.  Parmelee.  My  study  covered  only  those  railroads  as  to  which 
the  Interstate  Commerce  Commission  granted  a  certificate  bf  aban¬ 
donment  of  the  whole  line,  and  which  actually  went  out  of  Existence 
as  a  railroad.  If,  for  instance,  the  A.  B.  C.  Railroad  abandqned  half 
its  line  but  continued  to  operate  the  other  half,  that  fact  would  not  be 
reflected  in  this  statement,  but  if  it  abandoned  its  entire  line  it  would 
be  included. 

I  chose  the  period  1921  to  1935  because,  not  until  the  passage  of  the 
Transportation  Act  in  1920,  and  not  until  the  latter  paj:t  of  that 

224  year,  the  year  1920,  did  the  Interstate  Commerce  Commission 
have  authority  to  approve  abandonments.  This  statement 
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therefore  covers  the  whole  period  of  time,  down  to  date,  within  which 
the  Commission  has  had  that  power  and  exercised  it.  186  railroads 
went  out  of  existence  during  the  period  1921  to  1935,  with  a  total  of 
4.0S7  operated  miles  of  line.  [146] 

(Table  showing  railroads  abandoned  1921-1935  was  marked  “Plain¬ 
tiffs’  Exhibit  Xo.  3”  and  received  in  evidence.) 

Relating  to  the  date  of  the  certificate  of  abandonment  as  granted 
bv  the  Interstate  Commerce  Commission,  of  the  1S6  railroads  in- 
eluded  in  Exhibit  3,  13  received  their  certificates  in  the  year  1921; 
eight  in  1922;  six  in  1923;  eight  in  1924;  thirteen  in  1925;  eleven  in 
1926 ;  ten  in  1927 ;  four  in  1928 ;  twelve  in  1929 ;  thirteen  in  1930 ; 
twenty-three  in  1931;  nineteen  in  1932;  twenty  in  1933;  nineteen  in 
1934;  and  seven  in  1935,  making  a  total  of  186  companies. 

I  have  made  a  study  of  typical  American  railroads,  or  selected 
American  railroads,  for  the  purpose  of  discovering  uniformity  or 
lack  of  uniformity  in  age  classifications  of  employees.  I  made  that 
study  for  a  group  of  seven  railway  companies.  [147]  The  underly¬ 
ing  data  for  the  study  were  supplied  to  me  by  Mr.  Murray  W.  Lati¬ 
mer,  Chairman  of  the  Railroad  Retirement  Board.  The  source  was 
a  special  study  made  by  Mr.  Latimer  in  connection  with  the  Federal 
Coordinator  of  Transportation,  of  the  service  periods  of  the  em¬ 
ployees  of  14  railways  in  the  United  States.  The  study  does  not  re¬ 
flect  the  facts  with  reference  to  all  fourteen  because  only  as  to  these 
seven  companies  did  Mr.  Latimer  assemble  the  figures  in  complete 
detail,  by  years  of  age  and  by  years  of  service. 

I  used  all  the  material  that  was  available  from  the  study  conducted 
by  public  authority.  These  7  railroads,  as  of  January  1,  1934,  had  a 
total  of  118,192  employees.  This  table  shows  the  number  of  em¬ 
ployees  of  each  of  the  seven  railway  companies  as  of  the  date  January 
1,  1934  [148],  classified  by  age  groups,  showing  the  number  in 
225  each  age  group ;  from  15  to  19  years  of  age ;  by  ten-year  peri¬ 
ods,  from  20  years  up  to  69  years;  and  all  of  age  70  and  over. 
Those  are  the  groups  shown  at  the  head  of  the  vertical  columns. 
Against  the  name  of  each  company  there  is  shown  the  total  number 
of  employees  and  the  number  in  each  of  the  age  groups  I  have 
described. 

The  line  under  the  name  of  each  railway  which  is  entered  as 
“Ratio  to  Total”,  is  the  percentage  distribution  of  the  total  employees 
of  each  railroad  among  the  age  groups.  That  is  to  say,  taking  the 
Atchison,  Topeka  &  Santa  Fe,  which  is  the  first  railroad  in  the  list,  it 
is  shown  that  less  than  one  one-hundredths  of  1  per  cent  of  their  total 
number  of  employees  were  in  the  15  to  19  years  of  age  group.  That 
is,  the  asterisk  refers  to  the  foot  of  the  page,  “Less  than  one-hun¬ 
dredths  of  1  per  cent.”  The  figure  above  the  star  refers  to  three  men, 
three  employees.  Three  employees,  which  was  less  than  one-hun¬ 
dredths  of  1  per  cent  of  the  Atchison,  Topeka  &  Santa  Fe  employees 
were  from  15  to  19  years  old.  8.14  per  cent  of  the  total  employees  of 
that  company  were  in  the  age  group  20  to  29  years;  28.55  per  cent 
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were  in  the  age  group  30  to  39  years,  and  so  through  the  balance  of 
the  table.  That  refers  to  12,003  employees. 

To  explain:  The  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
has  three  employees,  being  less  than  one-hundredths  of  1  pet*  cent, 
who  would  be  in  the  ages  15  to  19,  while  the  Texas  &  New  Qrleans 
has  24,  being  .5  per  cent  [150]  in  that  group. 

(Number  of  employees  classified  according  to  age  of  seven  Class  I 
railways  table  was  received  in  evidence  and  marked  “plaintiffs’  Ex¬ 
hibit  No.  4.”) 

I  have  prepared  material  for  the  purpose  of  comparing  y^ars  of 
service  of  employees  among  the  several  American  railroads  or  among 
typical  Class  I  railroads;  that  is,  for  the  same  railroads  ^lready 
described  and  included  in  Exhibit  No.  4.  They  were  selected  for  the 
same  reason  that  I  have  stated  with  reference  to  the  previous  Exhibit. 

This  statement  relates  to  the  same  118,192  employees  of  the 
226  seven  railroads  as  of  January  1,  1934,  and  shows  how  the 
employees  of  each  company  are  distributed  by  years  of  service. 
The  years  of  service  are  shown  by  five-year  periods  from  jl  to  5, 
6  to  10,  and  so  on  to  30,  and  the  period  30  and  over  is  combined  [151] 
in  one  group.  There  is  also  a  percentage  distribution  for  each  com¬ 
pany,  showing  what  percentage  of  the  total  number  of  employees  of 
each  company  is  in  each  service  period  group.  j 

Taking  again  the  first  and  the  last  of  the  roads  shown  on  this 
statement,  the  percentage  ratio  of  employees  of  1  to  5  years  service  on 
the  Atchison,  Topeka  &  Santa  Fe  is  3.20  per  cent ;  the  Texas  &  New 
Orleans,  9.47  per  cent.  ; 

(Number  of  employees  classified  according  to  years  of  service, 
seven  Class  I  railways,  was  received  in  evidence  and  marked!  “Plain¬ 
tiffs’  Exhibit  No.  5.”)  j 

I  have  made  a  study  of  variation  in  average  hourly  compensation 
of  employees  of  certain  Class  I  railroads,  being  the  same  seyen  com¬ 
panies  included  in  Plaintiffs’  Exhibits  4  and  5  and  selected  for  the 
same  reason  that  I  have  stated  with  reference  to  the  previous  two 
studies.  [152]  As  to  each  of  the  seven  companies,  their  mohthly  re¬ 
ports  of  employees  and  wages  to  the  Interstate  Commerce  Commis¬ 
sion  for  the  month  of  January  1924  and  the  month  of  January  1936, 
were  examined  and  the  average  hourly  compensation  of  each  of  the 
classes  of  employees  paid  on  an  hourly  basis  was  calculated.  Then 
for  each  company  and  for  each  class  of  employees  the  percentage  of 
change  or  variation  in  the  average  hourly  compensation  of  that  class 
was  computed  as  between  January  1924  and  January  1936.  By  vari¬ 
ation  I  mean  either  the  increased  or  decreased  per  cent  of  com¬ 
pensation. 

The  letter  “d”  indicates  cases  of  decrease  and  where  no  “(jl”  occurs 
on  the  sheet  it  is  an  increase.  Those  percentages  are  showln  in  this 
table  under  the  name  of  each  railroad.  The  information  on  this 
table  was  drawn  from  the  files  [153]  of  the  Interstate  Commerce 
Commission. 
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(Percentage  variation  and  average  hourly  compensation, 

227  seven  Class  I  railways  above  referred  to  was  received  in  evi¬ 
dence  and  marked  “Plaintiffs’  Exhibit  No.  6.”) 

I  have  made  a  studv  of  statistics  as  to  railroads  in  the  hands  of 
receivers  or  trustees  in  bankruptcy,  relating  to  all  railway  carriers 
in  the  United  States,  that  is  to  say,  Class  I,  Class  II,  Class  III,  and 
certain  others  mentioned  in  the  table.  A  Class  II  railroad  is  one, 
according  to  the  classification  of  the  Interstate  Commerce  Commis- 
sion,  whose  gross  revenues  are  between  $100,000  and  $1,000,000  per 
year.  A  Class  III  railroad,  under  the  definition  or  classification  of 
the  Interstate  Commerce  Commission,  is  one  whose  gross  revenues 
are  less  than  $100,000  per  year.  These  are  individual  companies  or 
corporations,  a  total  of  93  companies.  73  of  those  companies  are 
actual  railroad  operating  companies,  33  are  Class  I  railroads,  25  are 
Class  II  railroads,  and  11  are  Class  II  railroads.  [154]  The  total 
mileage  as  shown  on  the  statement  is  70,S13  miles,  6S.399  of  which 
is  mileage  of  Class  I  railroads.  The  mileage  shown  on  this  statement 
represents  27.8  per  cent  of  the  mileage  of  all  railroads  in  the  United 
States. 

I  have  made  a  study  to  discover  how  that  state  of  affairs  compares 
with  previous  times  with  reference  to  mileage  and  number  of  com¬ 
panies  in  receivership  or  in  the  debtor’s  court.  I  have  consulted  the 
reports  of  the  Interstate  Commerce  Commission  back  to  1894,  which 
is  the  earliest  date  for  which  information  as  to  receivership  was 
compiled  by  the  Commission,  and  have  also  consulted  unofficial 
sources  of  railwav  information  for  the  remaining  vears  back  of  1894 
to  the  early  days  of  railway  history.  Based  on  that  investigation, 
the  [155]  present  miles  of  line  and  proportion  of  railway  mileage  in 
the  hands  of  the  courts  is  larger  than  at  any  time  in  railroad  history. 
The  source  of  the  material  used  for  the  table  which  I  have  last  dis¬ 
cussed  is  stated  at  the  foot  of  the  table. 

“Statistics  of  Railways  in  the  United  States”  is  an  official  re¬ 
port  published  by  the  Interstate  Commerce  Commission  each 

228  year  under  that  title,  and  is  generally  referred  to  by  those  who 
use  it  most  either  as  “Statistics  of  Railways”,  or  as  the  “Com¬ 
mission  Blue  Book”,  it  being  published  in  blue  covers.  The  Com¬ 
mission’s  Blue  Book  is  what  it  is  known  as  in  common  parlance. 

(The  table  above  referred  to,  railways  in  the  hands  of  receivers  or 
trustees,  was  received  in  evidence  and  marked  “Plaintiffs’  Exhibit 
No.  7.”) 

An  operating  deficit  for  any  year  is  the  amount  by  which  a  railway 
company  fails  to  earn  its  operating  expenses,  taxes  and  its  equipment 
rentals.  [156]  “Fixed  charges”  include  interest  charges  on  funded 
and  unfunded  debt,  rentals  paid  for  the  use  of  other  railway  prop¬ 
erty,  and  a  number  of  minor  items  included  in  that  group.  The 
expression  “operating  deficit”  means  “net  railway  operating  deficit.” 

I  have  made  a  study  of  deficits  or  net  railway  deficits  of  Class  I 
railroads  and  have  prepared  a  statement  showing  the  results  of  that 


RAILROAD  RETIREMENT  BOARD  YS.  ALTON  R.  R.  CO. 


135 


study.  The  source  of  the  information  reflected  in  this  study!  is  the 
annual  report  filed  by  each  carrier  of  Class  I  with  the  Interstate 
Commerce  Commission  annually.  55  carriers  are  included  jn  this 
study.  The  study  is  confined  to  55  because  that  is  the  total  number 
of  railways  of  Class  I  which  in  the  calendar  year  1932  reported  their 
failure  to  earn  a  net  railway  operating  income ;  that  is,  they  reported 
a  net  railway  operating  deficit. 

(List  of  Class  I  railways  reporting  operating  deficit,  year  1932, 
was  received  in  evidence  and  marked  “Plaintiffs’  Exhibit  No.  8.”) 

[157]  .  ! 

Dr.  Parmelee  (continuing).  I  have  made  like  studies  for  the  cal- 
endar  year  1933.  A  total  of  34  Class  I  railways,  being  all  of  that 
group  which  reported  a  net  railway  operating  deficit  for  the  dalendar 
year  1933,  were  covered  in  that  study. 

(List  of  Class  I  railways  reporting  operating  deficit,  year  1^33,  was 
received  in  evidence  and  marked  “Plaintiffs’  Exhibit  No.  9.”) 

I  have  made  a  like  study  for  1934. 

229  (List  of  Class  I  railways  reporting  operating  defiqit,  year 
1934,  was  received  in  evidence  and  marked  “Plaintiffs’  Exhibit 
No.  10.”)  I 

I  have  made  a  like  study  for  1935. 

(List  of  Class  I  railways  reporting  operating  deficit,  ye^r  1935, 
was  received  in  evidence  and  marked  “Plaintiffs’  Exhibit  Nlo.  11.”) 

[158]  The  instruments  which  have  been  offered  in  evictence  ss 
Plaintiffs’  Exhibits  8,  9,  10,  and  11  are  tables  showing  correjctly  the 
results  of  the  studies  that  I  have  just  mentioned.  These  statements 
are  of  deficits  before  paying  interest  and  other  fixed  charge^.  That 
statement  applies  to  all  of  the  exhibits,  8  to  11,  inclusive.  At  the 
time  of  the  commencement  of  this  action  figures  were  not  Available 
for  the  whole  of  the  year  1935.  They  are  now  available  and  included 
in  this  statement. 

I  have  made  a  study  to  determine  the  percentage  of  the  excise 
tax  which  would  be  paid  under  this  tax  act  by  the  individual  rail¬ 
roads,  determined  as  the  ratio  of  the  amount  of  such  tax  when  com¬ 
pared  to  the  investment  of  such  company  in  road  and  equipment. 
Exhibit  12  is  a  table  showing  the  results  of  that  study. 

[159]  As  to  the  investment  in  road  and  equipment  on  January  1, 
1935,  which  is  the  first  column  of  figures  in  the  table,  the  information 
for  each  carrier  is  drawn  from  reports  made  by  the  carrier  to  the 
Bureau  of  Kailway  Economics,  and  it  shows  the  total  investment  in 
road  and  equipment  of  the  properties  operated  by  each  carrier  on 
that  date,  including  property  owned  by  it  and  also  used  by  it, 
whether  owned  or  not. 

The  source  of  material  as  to  the  excise  tax  is  the  payroll  material 
which  I  described  some  time  ago.  That  is  the  same  source  as  de¬ 
scribed  in  connection  with  Exhibit  No.  1.  The  carriers  in  this  table 
are  arranged  in  the  declining  order  of  the  percentage  ratio  of  the 
excise  tax  on  payrolls  to  the  investment.  That  is,  the  carried  showing 
the  highest  percentage  is  shown  first  in  the  table  and  j  then  the 
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230  next  highest  carrier  and  so  down  through  the  list.  The 
highest  percentage  shown  is  7.179  per  cent. 

The  lowest  is  .074  per  cent.  The  highest  percentage  in  the  table 
is  more  than  97  times  as  great  as  the  lowest  percentage  in  the  table. 

(Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  to 
investment  in  road  and  equipment,  was  received  in  evidence  and 
marked  “Plaintiffs’  Exhibit  No.  12.”) 

[160]  I  have  made  a  like  study  of  percentage  ratio  of  excise  taxes 
of  particular  companies  to  total  operating  revenues  of  those  com¬ 
panies.  The  source  of  this  material  is  the  same  as  that  which  I  have 
described  except  that  in  this  case  the  total  operating  revenues  and 
the  excise  tax  on  payrolls  are  both  drawn  from  the  special  study 
described  in  connection  with  Exhibit  No.  1.  The  calculation  of  the 
percentages  in  the  third  column  of  figures  is,  of  course,  a  mathe¬ 
matical  calculation.  The  highest  ratio  of  excise  tax  to  operative 
revenue  is  4.23  per  cent.  The  lowest  is  .34  per  cent.  The  highest 
percentage  in  the  table  is  more  than  12  times  as  great  as  the  lowest 
percentage  in  the  table. 

(Ranking  of  plaintiffs’  carriers  according  to  ratio  of  excise  tax  to 
total  operating  revenues  was  received  in  evidence  and  marked  “Plain¬ 
tiffs’  Exhibit  No.  13.”) 

I  have  made  a  like  comparison  to  determine  the  percentage  ratio 
of  excise  tax  of  particular  companies  to  operating  [161]  expenses  of 
particular  companies.  The  sources  are  the  same  as  described  in  re¬ 
spect  to  Exhibit  No.  1.  Total  operating  expenses  include  the  cost 
of  transportation  and  the  cost  of  maintenance  of  way  and  of  main¬ 
tenance  of  structures,  together  with  the  general  costs  of  superintend¬ 
ence  of  a  company  during  a  given  period. 

It  does  not  include  taxes  or  interest  or  equipment  rents,  or  facility 
rents  or  any  other  fixed  charges.  The  highest  percentage  shown 
on  the  table  of  excise  taxes  of  a  particular  company  to  the 
£31  total  expense  of  that  company  is  5.14  per  cent  and  the  lowest 
is  .42  per  cent.  The  highest  percentage  in  the  table  is  more 
than  12  times  as  great  as  the  lowest  percentage  in  the  table. 

(Ranking  of  carriers  according  to  ratio  of  excise  tax  to  total  oper¬ 
ating  expenses  was  marked  as  “Plaintiffs’  Exhibit  No.  14”  and 
received  in  evidence.) 

[162]  I  have  made  a  study  to  determine  the  percentage  ratio  of 
excise  taxes  of  particular  carriers  to  net  railway  operating  income 
of  particular  carriers.  The  source  is  the  same  as  already  described 
in  respect  to  Exhibits  13  and  14.  Net  railway  operating  income  under 
the  classification  of  the  Interstate  Commerce  Commission  is  what  is 
left  of  the  operating  revenues  after  the  payment  of  operating  ex¬ 
penses,  taxes,  rental  for  hire  of  equipment  and  rentals  for  the  use 
of  joint  facilities,  before  the  payment  of  interest  or  other  fixed 
charges  and,  of  course,  before  any  payment  of  dividends. 

The  highest  percentage  ratio  of  excise  tax  of  a  particular  company 
to  its  net  railway  operating  income  as  shown  by  my  statement  is 
1178  per  cent.  The  lowest  percentage  of  the  ratio  is  1.95  per  cent. 
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A  percentage  could  not  be  computed  as  to  those  lines  which  In  the 
12  months  ending  September  1935  reported  a  net  operating  deficit. 
There  is  no  mathematical  way  of  computing  a  percentage  of  an  excise 
tax  on  payrolls  to  a  deficit  or  a  minus  quantity.  [163]  The  highest 
percentage  in  this  table  is  more  than  88  times  as  great  as  the  average 
percentage  for  all  the  plaintiff  carriers  in  the  table.  It  is  more  than 
600  times  as  great  as  the  lowest  percentage  shown  in  the  table. 

(Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax 
to  net  railway  operating  income  was  received  in  evidence  and  niiarked 
“Plaintiffs’  Exhibit  No.  15.”)  i 

I  have  made  a  comparison  to  determine  the  percentage  ritio  of 
excise  tax  of  a  particular  company  to  its  net  income.  This 

232  material  is  from  the  same  source  as  the  next  preceding  exhib¬ 
its.  The  net  income  under  the  classification  of  the  Interstate 

Commerce  Commission  is  what  is  left  of  the  total  operatirig  and 
other  incomes  of  a  carrier  after  the  payment  of  operating  exjpenses, 
taxes,  all  rentals,  interest  charges  on  funded  and  unfunded  debt,  and 
all  other  fixed  charges,  but  before  dividends. 

[164]  As  to  each  of  those  carriers  in  the  first  block  at  the  left  of 
this  statement  it  was  possible  to  compute  a  percentage  of  excise  tax 
to  the  net  income  after  fixed  charges.  As  to  the  remaining  carriers 
shown  in  the  table,  it  was  impracticable  to  do  so  because  of  tlhe  fact 
that  their  net  income  was  a  deficit  or  minus  quantity.  By  “imprac¬ 
ticable”  I  mean  “impossible.”  Omitting  the  Railway  Express 
Agency,  which  appears  at  the  head  of  the  block  on  the  left,  and  con¬ 
sidering  only  rail  companies  there  shown  the  highest  percentage  ratio 
of  excise  tax  to  net  income  of  the  particular  company  is  the^ second 
figure  in  the  column  of  2,198  per  cent,  and  the  lowest  is  2.47  per  cent. 

The  highest  percentage  which  I  have  given  is  more  than  8^0  times 
as  great  as  the  lowest  percentage  that  I  have  given. 

Mr.  McInnis.  I  will  state  to  the  Court  that  the  comparison  is  not 
made  between  the  Railway  Express  Agency  and  the  low  percentage 
because  it  would  produce  a  distorted  figure.  The  Railway  Express 
Agency  really  is  an  agency  which  is  owned  by  all  of  the  carriers  and 
this  combined  figure  probably  would  be  criticized. 

Dr.  Parmelee  (continuing).  Referring  to  the  blocks  to  thb  right, 
the  two  blocks,  no  company  in  those  blocks  had  net  income  for  the 
period  covered  by  this  study;  [165]  they  all  operated  at  a  deficit.  I 
was  not  able  to  make  a  comparison  between  the  highest  percentage 
shown,  exclusive  of  the  Railway  Express  Agency,  and  the  Average 
percentage  of  net  income  shown  for  all  of  the  carriers  on  this  state¬ 
ment  because  the  carriers  as  a  group  included  in  this  total  Operated 
at  a  net  deficit — that  is,  the  average  for  the  group  as  a  wholp  would 
be  a  minus  or  a  deficit  quantity. 

233  (Ranking  of  plaintiff  carriers  according  to  ratio  of  excise 
tax  to  net  income  was  received  in  evidence  and  marked  “Plain* 

tiffs’  Exhibit  No.  16.”) 

Plaintiffs’  Exhibits  12,  13,  14,  15,  and  16  cover  all  of  the  firiginal 
plaintiff  carriers.  That  is  what  defines  the  group.  They  all  covered 
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the  12  months  ended  September  30, 1935.  That  12  months  was  chosen 
because  that  was  covered  by  the  inquiry  already  described  in  connec¬ 
tion  with  Exhibit  No.  1.  [166]  I  understand,  of  course,  that  there 

was  no  excise  tax  actually  enforced  during  the  year  ending  September 
1935;  so  this  shows  what  would  have  been  the  result  had  it  been  in 
force  during  the  year  ending  September  30,  1935.  I  have  made  a 
study  of  loans  and  bills  payable  of  Class  I  railroads  in  the  United 
States.  The  studv  covers  all  the  railroads  of  Class  I  which  at  the 
end  of  1935  reported  loans  and  bills  payable  other  than  loans  made 
from  the  Reconstruction  Finance  Corporation  or  the  Railroad  Credit 
Corporation.  Funded  debt,  as  that  term  is  classified  by  the  Interstate 
Commerce  Commission,  means  any  obligation  which  has  a  term  longer 
than  two  years,  that  is,  where  the  time  between  the  date  of  making 
the  obligation  and  the  date  when  it  matures  is  more  than  two  years. 
Unfunded  debt  or  loans  on  bills  payable  include  all  obligations  which 
have  a  term  of  two  vears  or  less. 

V 

(Loans  and  bills  payable,  Class  I  railways,  was  received  in  evidence 
and  marked  “Plaintiffs’  Exhibit  No.  17.”) 

[167]  I  have  made  a  study  of  loans  to  railways  by  the  Reconstruc¬ 
tion  Finance  Corporation.  Exhibit  18  is  the  result  of  that  study. 

(Loans  to  railways  by  Reconstruction  Finance  Corporation  was 
received  in  evidence  and  marked  “Plaintiffs’  Exhibit  No.  18.”) 

The  source  of  the  information  for  Exhibit  No.  17  is  the  annual 
report  of  each  carrier  of  Class  I  to  the  Interstate  Commerce  Commis¬ 
sion  for  the  calendar  year  1935.  In  that  report  each  carrier  is  re¬ 
quired  by  the  Commission  to  show  as  of  December  31,  1935,  in  detail 
the  amounts  of  loans  and  bills  payable  outstanding  on  that 
date. 

234  The  source  of  the  information  for  Exhibit  18  is  a  statement 
issued  by  the  Reconstruction  Finance  Corporation  on  January 
9,  1936,  and  shows  the  amount  of  the  loans  outstanding  as  for  each 
railway  as  of  December  31,  1935. 

Since  this  statement  was  prepared  the  Reconstruction  Finance  Cor¬ 
poration  has  published  its  annual  report  to  Congress  for  the  year 
1935,  and  the  total  amount  shown  in  Exhibit  18  is  also  shown  in  the 
annual  report  which  I  have  just  referred  to  at  page  67,  Table  7. 
That  is  Document 'No.  426,  74th  Congress,  [168]  2d  Session,  House 
of  Representatives. 

I  have  made  a  study  of  securities  of  railroads  maturing  within  the 
next  few  years.  The  source  of  that  information  is  the  annual  report 
of  each  carrier  to  the  Interstate  Commerce  Commission  for  the  calen¬ 
dar  year  1934.  This  statement  is  entitled,  “Securities  maturing  from 
January  1,  1936,  to  December  31,  1940.”  It  shows  as  to  each  carrier 
of  Class  I  its  funded  debt,  the  par  value  amount  maturing  in  each 
of  the  calendar  years  1936,  1937, 1938, 1939,  and  1940.  Three  zeros  are 
omitted  from  each  figure  shown  in  the  several  columns,  so  that  the 
first  figure,  which  is  shown  as  $190,  should  be  read  as  $190,000. 
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At  the  lower  right-hand  corner  of  the  table  is  a  summary1  which 
takes  the  total  amount  shown  for  the  several  companies  fbr  each 
year  and  distributes  it  by  class  of  security.  That  is,  the  ^mount 
is  classified  as  mortgage  bonds,  collateral  trust  bonds,  and  the  like. 

(Securities  maturing  from  January  1,  1936,  to  December  31,  1940, 
was  received  in  evidence  and  marked  “Plaintiffs’  Exhibit  No.  19.”) 

I  have  made  a  study  of  the  maturities  of  [169]  loans  by  the  Recon¬ 
struction  Finance  Corporation  and  the  Public  Works  Administra¬ 
tion,  Class  I  railways.  Exhibit  20  is  the  correct  result  of  that  study. 
The  source  of  the  information  shown  in  this  table  is  the  return  of 
each  carrier  in  Class  I  to  an  inquiry  from  the  Bureau  of  Railway 
Economics  which  was  sent  to  them  under  my  direction  asking  them 
as  of  May  31,  1936,  the  status  of  loans  made  to  them  origiiially  by 
the  Reconstruction  Finance  Corporation  or  by  the  Public!  Works 
Administration. 

235  It  was  necessary  to  procure  this  information  from  a  ques¬ 
tionnaire  to  the  carriers  because  in  some  cases  loans  originally 
made  by  the  Public  Works  Administration  have  been  transferred  to 
the  Reconstruction  Finance  Corporation,  and  in  a  number  of  those 
cases  the  same  securities  have  been  sold  by  the  Reconstruction  Finance 
Corporation  in  the  open  market  to  private  investors. 

Each  railroad  company  was  asked  to  report  to  us  as  of  Majy  31  the 
amount  of  loans  it  had  received  from  the  Reconstruction  Finance 
Corportion  still  held  by  that  Corporation,  the  amount  of  loans  made 
by  the  Public  Works  Administration,  still  held  by  th^  Public 
Works  Administration,  and  the  amount  which  had  already  lj)een  dis¬ 
posed  of  to  private  interests.  A  summary  of  those  returns  is  shown 
in  this  table. 

[170]  The  total  figure  to  which  note  “A”  applies  is  $18^,977,823. 
That  total  is  the  par  value  of  loans  made  by  the  Reconstruction 
Finance  Corporation  to  railways  of  Class  I  and  still  held!  by  that 
Corporation.  Some  of  these  loans,  however,  mature  between  now 
and  June  1st  next.  Some  have  already  been  matured  and  havje  not  yet 
been  paid  because  of  the  inability  of  the  carrier  to  pay  ^he  loan. 
Therefore,  the  note  was  added  to  the  entry,  which  reads  as  fallows : 

“Includes  $144,699,251  maturing  or  matured  prior  to  June  l,  1936.” 

(Maturity  of  loans  by  Reconstruction  Finance  Corporation  and 
Public  Works  Administration  was  received  in  evidence  and  marked 
“Plaintiffs’  Exhibit  No.  20.”) 

The  exhibits  offered  as  Plaintiffs’  Exhibits  1  to  20,  inclusive,  cor¬ 
rectly  reflect  the  result  of  the  studies  that  I  have  describe^,  respec¬ 
tively.  Referring  to  Plaintiffs’  Exhibit  20  again,  I  broke  down  the 
loans  of  the  Reconstruction  Finance  Corporation  and  the  Public 
Works  Administration — that  is,  a  breakdown  of  those  loans  as  to 
maturity. 
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[171]  This  first  column  includes  all  loans,  overdue  loans  up  (171) 
to  June  1, 1936,  and  some  that  are  coming  due  in  the  next  two  weeks, 
that  is,  overdue,  or  that  will  become  due  by  that  date. 

236  I  have  made  a  study  as  to  the  value  of  the  railroads  of  the 
United  States!  The  process  by  which  I  arrived  at  my  estimate 

of  the  value  of  the  railroads  of  the  United  States  is  this : 

The  Interstate  Commerce  Commission  has  for  years  been  conduct¬ 
ing  a  valuation  or  series  of  valuations  of  railroad  properties  under 
the  requirements  of  Congressional  enactment.  (My  testimony  as  to 
value  concerns  only  Class  I  railroads.)  From  time  to  time  either 
the  Commission  in  some  publication  or  through  the  mouth  of  some 
member  of  the  Commission  has  made  a  statement  of  the  value  for  rate 
making  purposes  of  the  [172]  property  of  the  railroads  of  the  United 
States  used  for  transportation  purposes.  The  latest  such  statement 
made  by  the  Commission  was  through  a  member  of  that  Commission, 
Joseph  B.  Eastman^  who  is  also  at  the  present  time  Federal  Co¬ 
ordinator  of  Transportation. 

In  an  appearance  by  Mr.  Eastman  in  1932  before  the  House  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce  at  the  time  there  was  dis¬ 
cussion  of  a  bill  then  pending  known  as  H.  R.  7116,  Mr.  Eastman 
stated : 

“The  primary  or  original  value  brought  down  to  date  of  all  rail¬ 
roads  of  Class  I,  including  switching  and  terminal  companies,  as  of 
December  31,  1930."’ 

That  is  the  latest  date  as  to  which  any  official  pronouncement  of 
the  value  of  the  railways  of  the  United  States  has  been  made.  By 
applying  to  the  total  then  submitted  to  the  Committee  by  Commis¬ 
sioner  Eastman  the  same  methods  of  calculation  as  were  used  by  him, 
the  total  utilized  by  him  as  of  December  31,  1930,  can  be  brought 
down  to  the  present  time,  and  I  have  utilized  his  methods  and  his 
basis  for  such  a  calculation.  His  total  for  December  31,  1930,  re¬ 
duced  to  the  basis  of  Class  I  railways  only,  was  $22,024,000,000. 
That  was  as  of  December  31,  1930,  and  applied  to  the  railways  of  the 
United  States. 

Utilizing  his  methods  which  were  fully  described  by  him  in  his 
appearance  before  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  the  value  for  rate  making  purposes  of  the  properties  used 
by  Class  I  [173]  railways  at  the  end  of  1933  was  approximately 

237  $21,260,000,000,  and  at  the  end  of  1934  on  the  same  compara¬ 
tive  basis  the  value  was  approximately  $21,033,000,000. 

The  method  utilized  by  Mr.  Eastman  may  be  found  by  referring  to 
his  testimony  in  that  appearance  at  the  hearings  before  the  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce,  House  of  Representa¬ 
tives,  72nd  Congress,  1st  Session,  on  H.  R.  7116  and  7117,  at  page  357. 

The  rate  of  return  on  value  is  a  mathematical  calculation  in  which 
the  percentage  ratio  of  the  net  railway  operating  income  made  by 
the  railways  in  any  one  year  to  the  value  in  that  year  is  found,  and 
that  becomes  the  rate  of  return.  By  taking  the  net  railway  operating 
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incomes  of  the  railways  of  Class  I  in  1933,  which  is  showii  by  the 
Interstate  Commerce  Commission  as  $474,296,000,  and  finding  the 
percentage  ratio  of  that  figure  to  the  value  of  Class  I  railroads  at  the 
end  of  1933,  which  I  have  given  at  $21,260,000,000,  the  ratio  is  2.23 
per  cent.  The  corresponding  ratio  for  the  year  1934,  calculated  by 
the  same  method,  is  2.20  per  cent. 

238  Frederick  E.  Williamson  was  called  as  a  witness  dn  behalf 
of  the  plaintiffs  and,  being  first  duly  sworn,  testified  as 

follows :  i 

[177]  Direct  examination  by  Mr.  Aronson: 

I  am  president  of  the  New  York  Central  Railroad  Compady,  one  of 
the  plaintiffs  in  this  lawsuit;  I  am  also  the  president  of  the  Pitts¬ 
burgh  &  Lake  Erie  Railroad  Company,  another  of  the  original  plain¬ 
tiffs  in  this  lawsuit.  Those  companies,  with  certain  others,  Constitute 
what  is  frequently  and  quite  generally  referred  to  as  the  New  York 
Central  System.  I  am  the  chief  executive  officer  of  the  cdmpanies 
comprising  that  system. 

The  New  York  Central  System  operates  in  the  East,  !N?ew  York 
and  Boston,  the  lines  to  Chicago,  St.  Louis,  and  Peoria,  ahd  to  the 
Ohio  River  at  Cairo  and  Cincinnati,  with  a  mileage  of  a  little  over 
11,000  miles. 

[178]  The  number  of  employes  varies  from  80,000  to  9(|),000.  In 
times  in  the  past  there  have  been  nearly  double  that  number. 

Mr.  Aronson.  Your  Honor,  our  testimony,  if  I  may  say  so,  is 
directed  to  the  proof  of  the  grounds  before  the  intervention  of  a 
court  of  equity,  so  that  counsel  may  understand  the  purport  of  the 
evidence. 

By  Mr.  Aronson  :  ! 

Q.  Mr.  Williamson,  if  Equity  were  to  reject  jurisdiction  in  this 
litigation  as  to  the  constitutionality  of  the  Railroad  Retirement  Act 
and  the  tax  act  involving  the  excise  tax  on  carrier  pay  rolls,  relegat¬ 
ing  the  remedy  of  the  railroads  to  an  action  at  law  following  the 
payment  of  the  tax,  I  wish  you  would  describe,  please,  to  the  court 
the  financial  and  operating  situation  with  which  you  woujid  be  con¬ 
fronted. 

A.  Perhaps,  Mr.  Aronson,  I  ought  to  set  up  something  of  a  back¬ 
ground  as  to  the  problem  that  is  confronting  management  at  this 
time  on  our  properties. 

239  Q.  Of  course  you  understand  that  in  my  question  tjie  alterna¬ 
tive  that  I  have  referred  to  is  the  payment  of  the  tax  under 

protest  and  the  filing  of  claim  for  refund  and  the  suing  fqr  recovery 
which  involves  delay  beyond  the  delay  that  would  be  involved  in  this 
pending  suit? 

A.  Yes.  As  I  stated,  I  think  perhaps  I  might  outline  more  clearly 
our  situation  and  answer  your  question  more  directly  if  (we  look  at 
the  situation  which  has  confronted  our  property,  and  perhaps  our 
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[171]  This  first  column  includes  all  loans,  overdue  loans  up  (171) 
to  June  1, 1936,  and  some  that  are  coming  due  in  the  next  two  weeks, 
that  is,  overdue,  or  that  will  become  due  by  that  date. 

236  I  have  made  a  study  as  to  the  value  of  the  railroads  of  the 
United  States!  The  process  by  which  I  arrived  at  my  estimate 

of  the  value  of  the  railroads  of  the  United  States  is  this : 

The  Interstate  Commerce  Commission  has  for  years  been  conduct¬ 
ing  a  valuation  or  series  of  valuations  of  railroad  properties  under 
the  requirements  of  Congressional  enactment.  (My  testimony  as  to 
value  concerns  onlv  Class  I  railroads.)  From  time  to  time  either 
the  Commission  in  some  publication  or  through  the  mouth  of  some 
member  of  the  Commission  has  made  a  statement  of  the  value  for  rate 
making  purposes  of  the  [172]  property  of  the  railroads  of  the  United 
States  used  for  transportation  purposes.  The  latest  such  statement 
made  by  the  Commission  was  through  a  member  of  that  Commission, 
Joseph  B.  Eastman;  who  is  also  at  the  present  time  Federal  Co¬ 
ordinator  of  Transportation. 

In  an  appearance  by  Mr.  Eastman  in  1932  before  the  House  Com¬ 
mittee  on  Interstate  and  F oreign  Commerce  at  the  time  there  was  dis¬ 
cussion  of  a  bill  then  pending  known  as  H.  R.  7116,  Mr.  Eastman 
stated : 

“The  primary  or  original  value  brought  down  to  date  of  all  rail¬ 
roads  of  Class  I,  including  switching  and  terminal  companies,  as  of 
December  31,  1930.*5 

That  is  the  latest  date  as  to  which  any  official  pronouncement  of 
the  value  of  the  railways  of  the  United  States  has  been  made.  By 
applying  to  the  total  then  submitted  to  the  Committee  by  Commis¬ 
sioner  Eastman  the  same  methods  of  calculation  as  were  used  by  him, 
the  total  utilized  by  him  as  of  December  31,  1930,  can  be  brought 
down  to  the  present  time,  and  I  have  utilized  his  methods  and  his 
basis  for  such  a  calculation.  His  total  for  December  31,  1930,  re¬ 
duced  to  the  basis  of  Class  I  railways  only,  was  $22,024,000,000. 
That  was  as  of  December  31,  1930,  and  applied  to  the  railways  of  the 
United  States. 

Utilizing  his  methods  which  were  fully  described  by  him  in  his 
appearance  before  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  the  value  for  rate  making  purposes  of  the  properties  used 
by  Class  I  [173]  railways  at  the  end  of  1933  was  approximately 

237  $21,260,000,000,  and  at  the  end  of  1934  on  the  same  compara¬ 
tive  basis  the  value  was  approximately  $21,033,000,000. 

The  method  utilized  by  Mr.  Eastman  may  be  found  by  referring  to 
his  testimony  in  that  appearance  at  the  hearings  before  the  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce,  House  of  Representa¬ 
tives,  72nd  Congress,  1st  Session,  on  H.  R.  7116  and  7117,  at  page  357. 

The  rate  of  return  on  value  is  a  mathematical  calculation  in  which 
the  percentage  ratio  of  the  net  railway  operating  income  made  by 
the  railways  in  any  one  year  to  the  value  in  that  year  is  found,  and 
that  becomes  the  rate  of  return.  By  taking  the  net  railway  operating 
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incomes  of  the  railways  of  Class  I  in  1933,  which  is  shown  by  the 
Interstate  Commerce  Commission  as  $474,296,000,  and  finding  the 
percentage  ratio  of  that  figure  to  the  value  of  Class  I  railroads  at  the 
end  of  1933,  which  I  have  given  at  $21,260,000,000,  the  ratio  is  2.23 
per  cent.  The  corresponding  ratio  for  the  year  1934,  calculated  by 
the  same  method,  is  2.20  per  cent. 

238  Frederick  E.  Williamson  was  called  as  a  witness  dn  behalf 
of  the  plaintiffs  and,  being  first  duly  sworn,  testified  as 

follows :  I 

i 

[177]  Direct  examination  by  Mr.  Aronson  : 

I  am  president  of  the  New  York  Central  Railroad  Comparjy,  one  of 
the  plaintiffs  in  this  lawsuit;  I  am  also  the  president  of  the  Pitts¬ 
burgh  &  Lake  Erie  Railroad  Company,  another  of  the  original  plain¬ 
tiffs  in  this  lawsuit.  Those  companies,  with  certain  others,  constitute 
what  is  frequently  and  quite  generally  referred  to  as  the  New  York 
Central  System.  I  am  the  chief  executive  officer  of  the  companies 
comprising  that  system. 

The  New  York  Central  System  operates  in  the  East,  New  York 
and  Boston,  the  lines  to  Chicago,  St.  Louis,  and  Peoria,  ajid  to  the 
Ohio  River  at  Cairo  and  Cincinnati,  with  a  mileage  of  a  little  over 
11,000  miles.  j ' 

[178]  The  number  of  employes  varies  from  80,000  to  9(j),000.  In 
times  in  the  past  there  have  been  nearly  double  that  number. 

Mr.  Aronson.  Your  Honor,  our  testimony,  if  I  may  say  so,  is 
directed  to  the  proof  of  the  grounds  before  the  intervention  of  a 
court  of  equity,  so  that  counsel  may  understand  the  purport  of  the 
evidence. 

I 

By  Mr.  Aronson  : 

Q.  Mr.  Williamson,  if  Equity  were  to  reject  jurisdictidn  in  this 
litigation  as  to  the  constitutionality  of  the  Railroad  Retirement  Act 
and  the  tax  act  involving  the  excise  tax  on  carrier  pay  rollp,  relegat¬ 
ing  the  remedy  of  the  railroads  to  an  action  at  law  following  the 
payment  of  the  tax,  I  wish  you  would  describe,  please,  to  the  court 
the  financial  and  operating  situation  with  which  you  would  be  con¬ 
fronted. 

A.  Perhaps,  Mr.  Aronson,  I  ought  to  set  up  something  hf  a  back¬ 
ground  as  to  the  problem  that  is  confronting  management  at  this 
time  on  our  properties. 

239  Q.  Of  course  you  understand  that  in  my  question  the  alterna¬ 
tive  that  I  have  referred  to  is  the  payment  of  the  tax  under 

protest  and  the  filing  of  claim  for  refund  and  the  suing  fqr  recovery 
which  involves  delay  beyond  the  delay  that  would  be  involved  in  this 
pending  suit? 

A.  Yes.  As  I  stated,  I  think  perhaps  I  might  outline  mpre  clearly 
our  situation  and  answer  your  question  more  directly  if  we  look  at 
the  situation  which  has  confronted  our  property,  and  perhaps  our 
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property  is  reasonabiy  typical  of  many  others,  and  as  indicating  the 
very  great  difficulty  and  [179]  loss  and  damage  which  would  result 
with  a  contingent  expense  of  something  like  $5,000,000  for  the  year 
in  the  practical  management  of  the  property.  Prior  to  1930  w’e  had 
a  substantial  net  income  each  .year. 

By  “net  income7’  I  mean  surplus  over  and  above  operating  ex¬ 
penses,  taxes,  and  fixed  charges — all  charges.  In  1930  that  income 
had  been  reduced  by  about  half  the  1929  figure.  By  1931  it  had 
covered  the  charges  you  refer  to  by  only  $2,430,000.  In  1932,  at  the 
end  of  the  year  there  was  a  deficit  in  net  income  of  $18,000,000.  In 
1933,  $5,000,000.  In  1934,  $7,000,000,  and  in  1935  fixed  charges  and 
all  expenses  were  covered  by  only  $115,000,  in  spite  of  the  fact  that 
operating  revenues  amounted  to  $310,000,000.  For  the  first  four 
months  of  1936  we  show  a  net  income  deficit  of  $972,000.  That  is  to 
say  that  the  operations  for  the  first  months  of  1936  failed  by  the 
amount  I  have  stated  to  reach  fixed  charges. 

Therefore  it  is  of  course  necessary  to  budget  very  carefully  expendi¬ 
tures  once  a  month ;  and  I  might  say  at  this  point  that  with  the  un¬ 
certainties  which  are  confronting  us  at  this  time  it  seems  impossible 
to  lay  out  a  consistent  annual  budget  as  was  our  previous  practice. 
We  have  had  to  meet  the  situation  as  it  developed  each  month.  Now 
the  practical  problem  confronting  management  at  this  time  can  per¬ 
haps  be  well  illustrated  by  the  physical  situation  as  regards  the 
240  repair  of  cars  and  locomotives.  We  have  materially  increased 
our  force  in  the  car  and  locomotive  departments,  particularly, 
since  last  October,  but  in  spite  of  that  fact  [180]  we  have  not  made 
as  substantial  progress  as  we  should  in  reducing  the  number  of  loco¬ 
motives  in  bad  order  awaiting  shop  or  the  number  of  freight  cars  in 
bad  order.  I  can  illustrate  that  by  the  statement  that  on  August  1, 

1935,  we  had  8S1  locomotives  awaiting  shop  for  heavy  repairs;  that  is 
25  percent  of  the  total  on  our  line.  By  that  I  mean  that  that  number 
and  that  percentage  of  locomotives  had  already  operated  on  the  rail¬ 
road  a  sufficient  mileage  or  enough  mileage  to  require  overhauling 
or  repairs  of  that  character  before  they  properly  could  be  restored  to 
active  service.  They  were  no  longer  serviceable  without  general 
repairs. 

Repeating :  we  had  25  percent  of  our  engines  held  for  heavy  repair 
work  on  August  1,  1935.  In  spite  of  the  fact  that  we  had  materially 
increased  our  forces  for  the  past  few  months,  we  still  had  on  May  1, 

1936,  about  20  percent  of  our  engines  awaiting  shop.  The  freight  car 
situation  is  rather  more  striking.  We  had  freight  cars  in  need  of 
repairs  on  August  1, 1935,  30,900. 

When  I  say  freight  cars  in  need  of  repairs  I  mean  cars  that  re¬ 
quired  comparatively  heavy  shop  repairs,  with  a  substantial  amount 
of  money  necessary  to  restore  them  to  service.  That  means  servicing 
through  the  repair  shops  rather  than  running  or  current  repairs  that 
might  be  made  [181]  day  by  day  on  the  repair  tracks.  We  had  on 
August  1,  1935,  18.7  percent  of  our  freight  car  ownership  out  of 
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service  for  heavy  shop  repairs.  That  percentage  changed  onfy  to  17.4 
on  May  1,  1936,  when  we  still  had  over  27,000  cars  requiring  heavy 
repairs.  We  had  increased  our  shop  forces  in  our  car  repaiif  depart¬ 
ment  from  about  6,500  men  in  August  1935  to  9,400  men  in  March 
1936.  That  meant  an  increase  in  program;  that  is,  the  added  number 
of  cars  repaired  meant  an  increase  in  expenditure  from  the  $[1,070,000 
that  we  spent  in  August  1935  to  $1,562,000  in  Maijch  1936. 

241  The  figure  for  August  1935  was  $1,070,000,  and  in  M^rch  1936 
it  was  $1,562,000 ;  in  other  words,  about  a  $500,000  increase  per 

month,  those  particular  months.  In  the  locomotive  department  we 
increased  the  number  of  men  in  service  by  something  like  5,400  in  that 
period  from  August  to  March,  and  the  amount  of  money  splent  from 
$2,819,000  in  August  to  $3,642,000  in  March. 

The  reason  that  I  have  given  you  those  figures  in  some  detail  is  to 
bring  out  the  fact  that  management  is  confronted  with  the  Necessity, 
if  we  are  to  keep  our  property  in  proper  order  and  to  me4t  the  de¬ 
mands  which  are  made  on  us  currently,  and  which  we  hopfe  will  be 
somewhat  heavier  this  fall — we  are  confronted  with  the  necessity,  if 
we  are  to  operate  efficiently  and  economically,  of  continuing  such 
program.  Now,  of  course,  with  a  deficit  as  I  have  stated  fot  the  first 
three  [182]  months  of  this  year  of  some  $972,000,  and  a  Contingent 
liability  of  five  million  dollars  or  more  in  the  next  year-f-approxi- 
mately  what  the  New  York  Central’s  excise  tax  will  amount  to — it  is 
impossible  to  state  it  accurately  or  exactly  because  of  the  fict  that  it 
is  based  on  a  percentage  of  pay  rolls,  and  that  in  turn  depends  on 
what  force  we  may  have ;  but  using  $5,000,000  as  a  round  figure  for  a 
year,  with  that  contingent  liability,  as  I  see  it,  management  can  only 
proceed  with  that  possibility  of  expenditure  very  definite^  in  mind, 
and  in  the  meantime  we  must  so  cut  our  garment  as  to  protect  that 
contingency.  j 

Q.  If  you  are  required  to  pay  this  excise  tax  for  the  fiijst  quarter 
on  June  30th,  and  required  to  pay  a  succeeding  quarterly!  tax  three 
months  thereafter,  and  a  succeeding  quarterly  tax  three  months  after 
that,  what  if  any  change  in  program  will  it  be  necessary  to  undertake 
on  the  New  York  Central  System? 

Mr.  Pollak.  If  your  Honor  pleases,  we  have  not  objected  to  the 
form  of  questions  or  the  responsiveness  of  answers  or  the  form  of 
answers,  purposely;  but  I  think  this  is  so  highly  speculative  a 
question  that  it  is  objectionable  as  to  form.  The  ^ole  point 

242  is  a  matter  of  legal  argumentation,  with  all  deference. 

The  Court.  I  am  inclined  to  agree  with  you. 

Mr.  Pollak.  I  shall  not  press  it. 

Mr.  Aronson.  You  are  objecting  to  it  on  the  ground  of  specula¬ 
tiveness;  is  that  it? 

Mr.  Pollak.  Yes. 

[183]  The  Court.  I  have  never  understood  that  delay  could  be  a 
ground  of  intervention  of  Equity. 
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Mr.  Aronson.  Provided  that  by  reason  of  the  delay  the  disturb¬ 
ances  of  conditions  is  extraordinary. 

The  Court.  I  am  admitting  the  evidence  and  not  passing  on  the 
competency  of  it  at  all  at  this  time. 

Mr.  Williamson.  There  are  only  two  principal  accounts  where 
costs  can  be  controlled  very  directly.  Taxes,  for  example,  cannot. 
Transportation  costs  vary  with  the  volume  of  business.  The  two  ac¬ 
counts  that  do  lend  themselves  to  and  are,  we  believe,  places  where 
management  can  essentially  vary  its  expenditures  month  by  month, 
are  the  two  maintenance  accounts:  one,  maintenance  of  way,  track, 
buildings,  and  so  on;  and  the  other,  maintenance  of  equipment. 
Therefore  management  must  so  adjust  those  two  accounts  as  to  meet 
any  changes  in  expected  expenditures  otherwise. 

In  the  contingency  stated  it  will  be  necessary  for  us  to  curtail  our 
equipment  maintenance  and  our  track  maintenance.  That  usually 
means  that  all  shops  or  certain  shops  are  closed  for  a  number  of  days 
in  a  given  month,  and  that  the  men  are  laid  off  without  work  during 
that  period.  [184]  I  should  say  there  would  be  a  very  considerable 
number  of  men  involved.  Based  on  our  present  force  in  the  car  de¬ 
partment,  there  are  about  9,500  men  concerned,  and  in  the  locomotive 
department  12,500.  Now,  not  all  those  men  would  be  laid  off.  There 
would  be  certain  necessary  work  carried  on.  A  large  proportion 
would  be  affected.  That  would  not  be  a  desirable  thing  from 
243  the  standpoint  of  the  New  York  Central,  because  we  hope  that 
the  situation  will  be  such  that  we  will  require  a  greater  num¬ 
ber  of  good  order  cars  and  a  greater  number  of  good  order  locomo¬ 
tives  than  we  now  have  to  handle  the  business  that  may  confront  us 
next  fall  and  to  meet  the  winter  conditions  which  always  require 
more  cars  and  locomotives  than  summer  operation,  and  under  normal 
conditions  we  always  build  up  during  the  summer  to  take  care  of 
the  added  requirements  in  the  fall  and  winter. 

The  inadequacy  of  car  and  locomotive  equipment  in  good  order 
has  an  effect  on  revenues  of  the  company.  If  a  given  railroad  com¬ 
pany  has  not  enough  of  its  own  cars  in  good  order  and  has  to  use 
cars  belonging  [185]  to  others,  of  course  it  has  to  pay  for  them. 

There  would  be  a  curtailment  of  the  program  with  reference  to 
maintenance  of  wav;  so  far  as  the  laying  of  new  rail  is  concerned, 
the  amount  of  new  ballast  that  is  applied,  and,  in  general,  the  main¬ 
tenance  of  track.  That  would  probably  have  the  effect  of  holding 
down  the  number  of  men  who  would  normally  be  put  on  the  track 
in  the  summer,  so  that  there  would  be  less  men  in  service  and  conse¬ 
quently  less  material  used.  Direct  labor  in  the  service  of  the  carrier 
is  a  large  item  of  it — ordinarily  something  over  50  percent. 

Passing  to  another  aspect  of  the  consequences  of  delay  in  the  de¬ 
termination  of  the  validity  of  these  laws,  I  call  your  attention  to  the 
fact  that  there  are  now  in  railroad  service  approximately  60,000  em¬ 
ployees  who  are  65  years  of  age  or  over,  and  approximately  an  addi¬ 
tional  90,000  between  the  ages  of  51  and  65,  the  latter  class  having 
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had  not  less  than  30  years  of  carrier  service,  and  therefore  all  of 
whom  are  immediately  eligible  for  retirement  under  the  provisions 
of  this  Retirement  Act,  not  saying,  of  course,  that  all  of  th^m  would 
immediately  retire.  I  understand  that  the  Board  of  Pensions  now 
has  [186]  some  16,000  applications  of  men  desiring  to  retijre  under 
the  Act,  and  that  it  is  expected  that  that  figure,  by  Junfe  1st  will 

244  be  increased  by  several  thousand.  Supposing  that]  becomes 
20,000  men  by  the  first  of  June,  you  can  ordinarily  pretty 

closely  estimate  the  number  of  men  who  would  be  affected  on  the 
New  York  Central  by  dividing  any  of  those  figures  by  10 — that  is  be¬ 
cause  the  New  York  Central,  roughly,  employs  10  perceijt  of  the 
men.  That  would  mean,  for  example,  assuming  that  my  Statement 
is  about  correct,  that  there  would  be,  we  will  say,  2,000  of  tfiese  men 
who  would  be  New  York  Central  employees.  If  2,000  'men  are 
dropped  out  at  one  time,  of  course  that  is  a  very  large  immediate 
turnover,  and  it  would  mean  that  the  places  of  these  men  w^uld  have 
to  be  filled  by  others  in  the  service  who  would  move  up.  In  many 
instances  men  would  move  from  one  location  to  another,  j  If  it  de¬ 
velops  a  year  and  a  half  from  this  time  that  those  men  who  retired 
now  are  brought  back,  it  would  create  absolute  chaos,  not  ohly  so  far 
as  management  is  concerned,  but  so  far  as  the  men  are  concerned.  I 
know  from  direct  contact  with  men  that  they  are  verjr  greatly 
disturbed  about  this  situation. 

The  Court.  That  is  hardly  competent.  It  will  go  out. 

Mr.  Aronson.  The  latter  part  of  the  answer? 

The  Court.  Yes.  [ 

Mr.  Pollak.  And  the  characterization  of  chaos,  too? 

The  Court.  No  ;  I  will  not  strike  that  out. 

[187]  Mr.  Williamson.  Describing  what  takes  place  inj  different 
classes  of  railroad  personnel  when  one  man  resigns  or  retires,  in  the 
way  of  filling  that  vacancy,  as  an  example,  you  might  takd  an  agent 
at  a  small  station  or  a  telegraph  operator.  If  he  retires,  other  men 
in  his  craft  within  his  seniority  district  have  a  right  to  bid,  as  it  is 
called,  on  that  open  position;  so  that  this  man  having  retired  at  A, 
an  operator  who  is  located  at  B,  perhaps  a  hundred  miles  ^way,  bids 
in  that  position.  He  moves  there  and  takes  it.  That,  of  course, 
leaves  a  vacancy  at  B.  So  that  progresses  until  ultimately  it  is 
worked  down  to  a  man  on  the  extra  list  who  fills  the  last  permanent 
vacancy,  and  it  might  well  affect — in  fact,  it  does  affect — a  very 
considerable  number  of  men  and  positions;  that  is  to  say|  that  one 
vacancy  might  involve  more  than  one  adjustment  and  involve  other 
men  in  the  way  of  positions  or  jobs. 

245  If  this  large  number  of  employees  that  we  are  sneaking  of 
were  retired  on  the  faith  of  the  validity  and  permanency  of 

this  retirement  annuity,  and  a  year  or  so  hence  it  were  determined 
that  it  was  invalid  so  that  they  no  longer  would  be  on  ajnnuity,  it 
would  be  a  very  difficult  situation  to  handle.  I  should  suppose  that 
if  a  man  left  the  service  to  accept  a  pension,  he  had  surrendered  his 
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seniority  rights  and  his  right  to  a  position  from  then  on.  However, 
that  would  seem  to  be  quite  unfair  in  many  respects  to  this  employee 
who  would  otherwise  have  remained  in  the  service  until  he  reached 
the  pension  age  in  accordance  with  the  railroad  plan  and  retired 
under  the  railroad  disability  arrangement.  To  take  back  those  men 
in  that  contingency  to  their  former  positions  would  cause  difficulties. 
Of  course,  if  a  man  is  out  of  the  service  for  a  year  and  a  half  he  has 
lost  touch  with  the  current  work.  In  many  cases  men  are  handling 
in  the  accounting  department  intricate  divisions  of  revenues,  and 
so  on,  and  those  instructions  change  very  frequently,  and  it  would 
be  some  time  before  this  man  would  regain  his  former  competence 
and  knowledge.  And  if  such  men  were  taken  back,  the  reverse  pro¬ 
cedure  would  take  place  so  far  as  demoting  other  men  is  concerned. 

Cross  examination  by  Mr.  Hay: 

[1S9]  Assuming  that  this  law  goes  into  effect  and  is  not  held  un¬ 
constitutional  ultimately:  we,  of  course,  make  certain  shifts  then  in 
our  employee  set-up.  Some  of  the  men  go  out  and  we  replace  them 
with  other  men.  That  would  subject  us  to  considerable  embarrass¬ 
ment,  by  reason  of  the  fact  that  this  law  reaches  back,  and,  of  course, 
that  is  not  true  of  the  railroad  pension  law,  where  men  retire  at  70, 
except  under  disability  conditions,  and  there  is  no  great  number  of 
men  in  any  given  month  who  retire  under  our  present  plan,  so  that 
there  is  comparatively  little  disruption  along  the  lines  I  have  outlined. 

There  are  large  numbers  of  competent  men  on  furlough  now, 
246  between  the  ages  of  30  and  55  years,  [190]  not  many  of  them 

experienced  men,  I  should  say,  in  all  of  the  crafts;  but  it  is 
generally  true.  I  should  not  say  that  these  men  could  be  brought 
in  to  fill  the  places  of  the  older  men  who  retired  without  any  dis¬ 
turbance  of  our  service. 

We  have  a  retirement  svstem  of  our  own,  and  of  course  men  retire 
from  month  to  month  or  from  year  to  year  in  an  orderly  way,  per¬ 
haps  25  to  40  a  month,  something  of  that  kind.  In  the  course  of 
our  work  we  have  reductions  in  force  at  times  and  additions  to  the 
force.  The  mere  matter  of  reducing  the  force  at  a  given  time  or 
making  additions  to  the  force  does  cause  considerable  inconvenience. 
As  a  matter  of  fact,  this  costs  us  a  good  deal  in  money  and  lack 
of  efficiency.  We  would  be  far  better  off  if  we  were  able  to  operate 
our  shop  departments  regularly  and  with  a  standard  force,  rather 
than  up  and  down.  There  is  always  a  material  loss  in  efficiency. 
That  is  something  we  have  had  to  suffer  under  those  conditions. 

Of  course  in  the  natural  operation  of  time  and  events  we  cannot 
hope  to  keep  the  same  force  in  perpetuity.  [191]  Men  age  and 
reach  the  point  when  they  have  to  be  retired  on  account  of  failing 
efficiency;  and  of  course  we  meet  that  situation  by  a  very  elaborate 
system  of  physical  examinations  which  are  made  at  much  more  fre¬ 
quent  periods  with  older  men  and  men  in  train  service  than  others ; 
so  that  if  a  man  is  found  to  be  unable  physically  to  fully  perform 
the  duties  of  his  position,  he  is  retired.  Our  retirement  plan  allows 
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retirement  on  disability  at  the  expiration  of  20  years  of  service  in¬ 
stead  of  30  years,  as  proposed  by  the  Government  plan.  Therefore, 
from  that  point  of  view,  it  is  rather  easier  to  meet  that  Situation 
under  our  existing  plan  than  would  be  true  under  the  Government 
plan.  We  have  these  repeated  examinations  of  our  men  ih  order, 
of  course,  to  check  over  the  efficiency  of  our  men  and  also  for 

247  corrective  purposes.  If  a  man  has  some  trouble  that  can  be 
corrected,  we  want  him  to  know  it  and  continue  in  the  serv¬ 
ice  ;  the  older  the  men  are  the  more  frequent  the  examination^.  That 
is  in  recognition  of  the  fact  that  we  tend  to  decline  in  certain  facul¬ 
ties  when  we  grow  older.  That  men  tend  to  slow  up  in  those  Qualities 
that  [192]  have  to  do  with  railroad  service  as  they  growj  older  I 
would  not  say  was  generally  applicable.  Of  course  a  man  70  years 
old  perhaps  does  not  make  as  good  a  brakeman  as  he  did  ap  25,  but 
he  may  be  a  better  clerk.  Whether  a  man  at  65  has  to  be  a  pretty 
spry  fellow  in  order  to  be  a  good  brakeman  depends  on  his  location, 
and  so  on.  I  notice  that  some  of  the  passenger  brakemen  are  very 
loath  to  retire  at  70.  We  frequently  have  appeals  that  they  be 
allowed  to  continue  in  service  but  we  have  an  absolute  compulsory 
70-year  retirement.  We  have  a  few  in  our  service  who  are  in  excess 
of  70  at  this  time  because  with  this  uncertaintv  we  have  abrogated 
our  absolute  70-year  retirement  rule.  We  have  a  few  men  over  70. 

There  are  activities  required  in  certain  parts  of  railroad  service 
that  makes  demands  upon  the  men’s  physical  powers  that  are  greater 
than  in  many  other  lines  of  business.  I  would  not  say  that  cjertain  of 
our  activities  make  greater  demands  even  upon  the  mentajl  powers 
than  all  other  lines.  I  know  of  nothing  that  requires  the  strain  on  a 
man  that  is  comparable  [193]  to  the  automobile  factory,  for  Example. 
We  have  not  anything  like  the  set-up  in  our  shops  that  requires  activ¬ 
ity,  and  so  on,  as  is  true  of  any  one  of  the  automobile  lines.  }3ut  there 
are  activities  that  make  greater  demands  upon  the  physical  powers 
and  nerve  energy  than  others.  The  men  who  are  in  the  actual  operat¬ 
ing  end  are  in  the  class  upon  whom  a  greater  physical  demand  is 
made. 

We  have  had  our  retirement  system  in  force  since  1910.  It  is  com¬ 
pulsory  at  the  age  of  70  years  from  president  to  office-boy.  I  under¬ 
stand  that  this  proposed  system  is  not  a  compulsory  retirement 
system;  that  it  permits  retirement  at  age  65  if  the  liien  wish 

248  to  retire,  but  that  they  may  continue  in  the  service  if  agree¬ 
ments  are  entered  into  with  the  road,  without  any  deduction 

in  their  annuity  rights.  As  to  the  attitude  of  our  road  towards  con¬ 
tinuance  of  men  in  service  at  65  who  wanted  to  continue  [1^4]  under 
the  terms  of  the  Act,  I  should  say,  pending  the  outcome  of  this  case, 
we  would  not  be  willing  to  make  such  agreements.  But  upon  its 
going  into  effect,  I  should  suppose  the  theory  of  the  law  was  that 
each  case  would  be  considered  on  its  own  merits,  and  if  a  ihan  were 
physically  able  to  continue  to  do  the  kind  of  work  he  was  doing  past 
65,  very  probably  the  management  would  agree  as  to  that  man.  If 

I 
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he  was  not,  I  assume  they  would  not  agree  as  to  that  man.  In  other 
words,  all  cases  would  be  determined  upon  their  merits — I  assume  that 
is  the  theory  of  the  law. 

During  the  last  few  years  railroad  service  has  tended  to  speed  up 
as  to  schedules,  although  the  record  on  our  railroad  stands  a  good 
many  years  back.  We  do  not  hold  the  record  or  blue  ribbon  for 
speed  on  our  road.  We  lost  it  a  few  years  ago.  We  do  hold  the 
record  for  the  fastest  speed  made  by  any  regularly  scheduled  passen¬ 
ger  train  over  certain  [195]  divisions,  the  20th  Century  Limited. 
That  is  a  popular  service,  pretty  well  patronized,  but  unfortunately 
not  as  well  as  it  used  to  be. 

The  streamline  trains  are  not  cutting  in  on  us.  Passenger  business 
in  general,  of  course,  is  only  perhaps  60  per  cent  of  the  figure  that  was 
true  of  it  in  1928  and  1929  and  before.  1920  was  the  heaviest  passen¬ 
ger  year  the  railroads  ever  had.  We  have  been  losing  some  passenger 
business,  as  we  stated  in  the  petition  or  the  bill  of  complaint,  during 
the  last  few  years.  We  have  been  losing  that  to  some  degree  to  the 
busses,  the  automobiles,  and  airplanes;  but  we  do  not  feel  that  the 
bus  competition  is  a  serious  one.  It  is  primarily  the  private  auto¬ 
mobile.  Then  the  long  distance  telephone  has  done  away  with  the 
necessity  for  travel  to  a  greater  degree  than  was  previously  the 
249  case;  and  of  course  railroads  such  as  ours  serving  industrial 
communities  largely  are  more  dependent  on  business  travel 
rather  than  on  tourist  travel;  and  if  people  are  doing  very  little 
business,  they  do  not  travel.  [196]  I  think  that  is  the  real  answer. 
If  we  get  television  in  addition  to  the  telephone,  that  may  possibly 
still  further  keep  people  at  home. 

In  the  last  few  years,  to  meet  the  competition  that  I  have  just 
mentioned  in  railroad  service,  there  has  been  a  very  determined  effort 
to  speed  up  railroad  service,  particularly  passenger  service.  Gen¬ 
erally  speaking,  the  trains  on  our  railroad  are  somewhat  faster  than 
they  were  three  years  ago. 

We  do  not  have  any  of  the  streamline  trains  on  our  road;  we 
have  one  streamline  locomotive,  but  we  have  none  of  the  so-called 
streamline  trains.  I  am  familiar  with  the  streamline  trains  that 
some  of  the  other  roads  have  put  on.  I  think  that  has  proved  a 
popular  service  in  the  few  instances  where  that  service  is  rendered. 
The  Burlington  has  two,  I  think.  I  have  understood  that  there  have 
to  be  reservations  made  considerably  in  advance  in  order  to  get  a  seat 
on  them  at  all.  Of  course  their  carrying  [197]  capacity  is  very 
small  compared  with  standard  equipment.  They  have  proved  pop¬ 
ular.  It  is  the  polity  or  the  plan  of  the  railroads  at  this  time  to 
put  on  an  increasing  number  of  such  trains.  The  Union  Pacific 
and  the  Santa  Fe  are  putting  on  some  additional  streamline  trains. 
We  have  nothing  in  mind  of  just  that  type. 

We  have  tended  to  speed  up  our  freight  service  also,  in  some  in¬ 
stances,  although  there  has  been  no  change  in  the  New  York-Chicago 
fast  freight  schedules  for  some  years.  We  are  making  efforts,  of 
course,  to  speed  that  up  as  much  as  possible.  • 
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I  think  that  reductions  in  freight  schedules  will  be  more  the  result 
of  changes  in  methods  of  operation  that  in  faster  speed  in  miles  per 
hour  between  terminals.  In  other  words,  I  believe  there  will  be  more 
ultimate  destination  switching;  in  other  words,  a  train  made  up  at 
Chicago  that  perhaps  runs  through,  we  will  say,  without 

250  being  yarded  until  it  reaches  the  Hudson  River ;  and  of  course 
if  the  yard  time  can  be  saved,  that  means  that  the  over-all 

time  is  reduced.  The  handling  of  freight  in  yards  and  terminals 
is  the  cause  of  a  great  deal  of  delay;  and  that  is  the  reason!  for  the 
answer  I  gave  [198]  to  your  last  question,  sir,  that  we  are  trying  to 
eliminate  as  many  yard  handlings  as  possible  over  these  loiJg  hauls. 
I  would  not  say  that  is  one  of  the  purposes  of  this  coordination 
movement.  It  is  a  function  of  management  of  a  single  railroad. 

If  we  do  that,  that  tends  to  eliminate  employees.  It  perhaps  more 
tends  to  redistribute  employees.  Of  course,  if  you  do  a  great  deal 
more  switching  at  Chicago  than  was  done  previously,  and  less  at 
Elkhart,  it  perhaps  does  not  require  very  much  change  in  tihe  num¬ 
ber  of  men ;  but  there  will  be  more  in  Chicago  and  less  in  lElkhart. 
That  is  a  matter  entirely  within  the  road. 

[200]  The  agreement  with  the  railroad  workers’  representatives 
with  respect  to  coordination  is  simply  a  formula  which  coultl  be  and 
will  be  applied  in  the  event  there  is  a  combination  of  facilities  on 
two  or  more  lines.  I  should  think  that  it  would  be  hardly  likely 
that  railroad  employment  would  fall  below  what  it  is  now.  Taking 
our  own  situation  as  a  measure,  with  any  changes  that  might  be  made 
by  coordination  or  something  else,  there  would  not  be  a  great  many 
men  who  would  be  affected.  But  in  the  event  there  were  elimina¬ 
tions  of  men,  under  the  rule  applicable  to  railroad  operations,  it 
would  be  the  men  younger  in  service;  it  would  ultimately  Work  out 
that  way,  that  the  youngest  men  who  were  concerned  in  this  partic¬ 
ular  coordination  project  would  be  the  ones  who  would  be  dropped 
out,  and  would  be  given  the  benefit  of  this  agreement  which  has  just 
been  worked  out. 

The  number  of  men  in  railroad  service  has,  in  general,  vafied  quite 
directly  with  the  volume  of  business.  As  compared  with  1929,  we 
have  a  [201]  substantially  reduced  force;  and  we  have  a!  substan¬ 
tially  reduced  business  as  compared  with  1929.  The  rule  is 

251  that  the  youngest  men  are  put  on  the  extra  list,  or  oti  the  fur¬ 
loughed  list,  as  reductions  are  made. 

During  the  last  few  years  in  our  case  we  have  not  h^d  longer 
freight  trains.  We  have  had  the  same  tonnage  ratings  for  some 
years  past.  But  there  has  been  a  tendency  on  roads  generally  to 
increase  the  number  of  cars  in  a  train,  if  you  take  it  ovqr  the  last 
10  years.  The  volume  of  use  is  one  thing  that  greatly  affects  track 
maintenance.  If  you  only  run  one  train  a  day  over  a  branch  line, 
you  do  not  need  much  in  the  way  of  maintenance,  but  i|f  you  are 
operating  pretty  heavy  service,  you  have  to  have  more  maintenance. 
That  is  what  has  led  us,  in  large  measure,  to  reduce  our  maintenance 
forces,  because  we  have  not  [202]  used  the  rail,  and  so  forth,  to  the 
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degree  that  we  formerly  did.  But  on  our  main-line  tracks,  our 
maintenance  men  cover  a  larger  mileage  per  crew  or  per  man  than 
formerly.  That  is  largely  accounted  for  by  the  fact  that  all  our 
section  crews  are  motorized  today.  Their  hand  cars  are  all  motor 
driven,  so  that  they  waste  less  time  getting  to  and  from  the  ends  of 
their  sections  than  was  true  in  the  old  handcar  days,  so  that  it  did 
make  it  possible  to  somewhat  extend  the  length  of  sections.  But 
they  have  to  inspect  every  mile  of  the  track  just  the  same.  They 
cannot  ride  up  and  down  the  tracks  without  extreme  vigilance  and 
diligence  to  observe  the  condition  of  the  track. 

I  think  that  one  of  the  outstanding  demands  of  the  public  today 
in  the  realm  of  transportation  is  for  speed.  It  is  our  job  to  see  that 
we  do  not  give  them  any  faster  speed  than  we  can  safely  do,  and  I 
think  the  record  that  has  been  made  for  the  last  few  years  in  rail¬ 
road-accident  [203]  figures  indicates  that  we  have  guessed  right  on  it. 

I  would  say  that  railroads  have  the  only  plan  of  transportation 
known  in  this  country  today  that  can  be  both  fast  and  safe.  We 
hope  that  with  the  increase  in  the  speed  of  railroad  operation,  the 
larger  number  of  streamlined  trains  to  accommodate  this  great 
252  demand  of  the  public  for  speed,  the  people  will  be  more  and 
more  attracted  back  to  the  rails. 

I  have  not  been  advised  that  most  of  the  20,000  applications  for 
pensions  under  the  Act  that  have  come  in  are  persons  TO  years  of 
age  or  over;  I  know  nothing  about  the  details  of  it.  If  that  were 
true,  that  would  possibly  change  the  percentage  from  our  road  of 
those  who  would  [204]  actually  come  in. 

Our  retirement  system  is  compulsory  at  TO  in  all  branches  of  our 
service  except,  as  I  stated,  we  have  temporarily  discontinued  our 
arbitrary  TO-year  retirement.  But  when  in  operation  it  applies  to  * 
all.  That  hits  the  president,  too.  During  the  last  year  661  employees 
were  retired  and  pensioned.  That  was  the  year  1935.  [205]  We  have 
a  total,  as  I  remember  it,  of  about  5,500  on  our  pension  rolls,  all  told, 
and  we  still  have  a  few  men  who  retired  in  1910,  the  first  year  that 
the  system  was  put  in. 

Bv  Mr.  Aronson  : 

Of  the  661  employees  who  were  retired  and  pensioned  last  year, 
402  were  retired  by  reason  of  age  TO;  23T  for  disability;  and  20 
special  [206]  service  pensions. 

Mr.  Poliak.  While  Mr.  Aronson  is  on  his  feet,  I  am  withdrawing, 
if  Your  Honor  please,  a  motion  which  I  made  before,  and  which  Your 
Honor  granted,  I  think,  to  strike  out  certain  remarks  which  Mr. 
Williamson  had  started,  concerning  the  feeling  of  the  men.  I  with¬ 
draw  the  motion.  That  may  stand,  and,  if  I  interrupted  Mr.  William¬ 
son,  he  can  go  ahead  right  now  with  that. 

Mr.  Aronson.  Do  I  understand  that  you  withdraw  the  motion  to 
strike  that  out,  and  consent  that  it  remain  in  ? 

Mr.  Pollak.  Yes.  j  I  mean,  I  stick  to  my  legal  position,  of  course, 
to  the  end  of  the  case,  but  the  testimony  stands. 
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Mr.  Aronson.  That  is  too  deep  for  me. 

The  Court.  I  will  reserve  action  on  it. 

Mr.  Pollak.  I  withdraw  the  motion.  That  was  just  an  ob- 

253  jection  to  the  testimony.  The  legal  proposition,  that  this  is  a 
question  of  law,  stands. 

Examination  by  Mr.  Hay  continued :  j 

In  order  to  be  eligible  for  a  pen-  [207]  sion  under  your  system, 
the  employee  has  to  have  a  continuous  and  unbroken  period  of  service, 
unless  he  has  had  a  furlough,  or  been  granted  a  leave  of  absence.  If, 
for  instance,  employees  are  out  for  any  period  of  time  on  strike,  that 
is  considered  a  break  in  the  service  unless,  after  he  comes  back  into 
service,  he  builds  up  his  20  years  again.  The  pension  period  dates 
from  the  time  he  comes  back. 

Redirect  examination  by  Mr.  Aronson: 

The  employees  contribute  no  part  of  that  voluntary  pension  system. 
They  never  have. 

254  Hale  Holden  was  called  as  a  witness  on  behalf  of  the  plain¬ 
tiffs  and,  having  been  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Aronson: 

[208]  I  am  chairman  of  the  Southern  Pacific  Company  and  several 
of  its  other  allied  companies.  And  as  such  I  am  the  chief  executive 
officer  of  the  Southern  Pacific  system. 

I  entered  railroad  service  in  1907,  and  from  1914  to  19&9  I  was 
president  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company. 
Since  January  1,  1929,  I  have  been  chairman  of  the  Southern  Pacific 
Company.  j 

In  the  event  that  equity  refuses  jurisdiction  of  this  suit  to  test 
the  Constitutionality  of  the  retirement  act  and  the  tax  act^  and  it  is 
required  that  our  company  pay  the  three  and  a  half  percent  excise 
tax  for  the  first  quarter,  on  June  30th,  and  thereafter  to  pursue  its 
remedy  at  law,  the  situation  that  will  be  developed  in  that  contin¬ 
gency  on  our  property  will  be :  the  tax  for  the  year  1936  requires  the 
payment  by  our  system  of  $2,702,000. 

Our  company  itself  and  its  owned  companies  is  over  16,000  miles. 
We  operate  13  steamships  on  the  Atlantic  coast  and  Gulf,  which  adds 
5,900  steamship  miles,  so  that  the  total  is  somewhere  around  23,000 
operated  miles  of  rail  and  water,  [209]  and  we  have  in  Texas  about 
1,500  miles.  It  is  the  only  United  States  Transcontinental  trans¬ 
portation  system.  I  only  refer  to  that  as  indicating  the  complexity 
of  conditions  growing  out  of  the  different  character  of  traffic,  cli¬ 
matic  conditions,  and  so  forth. 

I  think  the  mileage  of  our  system  including  the  steamship  mileage 
is  the  largest  mileage  of  any  railroad  system  in  the  United  States. 
Freight  steamships  and  passenger  steamships  are  moving  all  the  time 
between  New  Orleans,  Galveston,  and  Houston,  and  Baltimore, 
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255  New  York,  New  Bedford,  and  Boston.  The  main  stem  of  our 
rail  lines  runs  from  New  Orleans  and  Galveston  to  Los  An¬ 
geles,  and  thence  up  the  coast  to  Portland,  Oregon,  via  San  Fran¬ 
cisco,  and  east  from  San  Francisco;  probably  our  most  important 
dense  line  is  from  San  Francisco  to  Ogden,  Utah,  where  it  connects 
with  the  Union  Pacific  and  other  roads.  That  is  the  so-called  Over¬ 
land  Route. 

We  follow  the  practice  annually,  by  beginning  in  the  autumn,  of 
developing  a  budget  for  maintenance  expenditures  and  a  budget  for 
capital  expenditures.  Our  engineering  and  operating  forces  survey 
the  property  and  bring  in  their  requirements.  Our  traffic  and  treas¬ 
ury  departments  survey  the  probable  earnings  during  the  coming 
year,  and  the  cash  requirements  for  interest  and  maturities  and,  after 
passing  [210]  through  the  regular  routine  the  budgets  come  to  me, 
and  from  me  to  the  executive  committee  for  adoption. 

We  have  had  great  difficulty  in  recent  years,  of  course,  in  con¬ 
structing  these  budgets,  and  they  are  tentative.  They  indicate  only 
a  program  to  be  carried  out,  as  held  to  be  the  minimum,  but  subject 
to  having  the  requisite  cash  to  foot  the  bill.  Like  all  other  railroads, 
we  have  had  a  great  range  and  drop  during  the  depression,  as  may 
be  illustrated  very  briefly. 

In  1929  our  gross  revenues  were  $310,000,000,  and  at  the  low  ebb 
of  the  depression,  in  1933,  they  dropped  to  $129,000,000.  Last  year 
they  were  $163,000,000,  and  we  are  hoping  for  $190,000,000  this  year. 

Of  course,  with  that  terrific  drop  in  revenues,  every  possible  cur¬ 
tailment  was  indulged,  and  our  total  number  of  employees,  which, 
in  1929,  was  about  110,000  men,  dropped,  I  think,  to  the  lowest  ebb 
at  4S,000,  at  the  depth  of  the  depression.  They  are  now  something 
over  50,000 — 52,000  or  53,000,  perhaps. 

Our  maintenance-of-way  expenditures  in  1929  were  $39,000,000 
and  in  1933  were  $13,000,000.  With  this  increasing  demand  for  busi¬ 
ness  we  are  not  only  restoring  men  to  service,  but  we  are  necessarily 
increasing  our  expenditures.  Last  year,  for  maintenance  of 

256  way,  we  spent  $15,600,000,  and  we  are  proposing  this  year,  if 
we  can  find  the  money,  to  spend  $19,169,000,  or  an  increase  of 

nearly  $3,000,000.  That  is  largely  to  be  devoted,  and  is  being  devoted 
now,  to  laying  more  rail  and  more  ballast  being  applied,  and  more 
cross  ties.  Necessarily,  during  the  dull  years,  those  items  were  forced 
[211]  down,  and,  while  I  do  not  think  it  has  reached  the  realm  of 
deferred  maintenance,  it  was,  at  least,  delayed  maintenance. 

Similarly,  our  equipment  not  being  retired  during  those  dull  years, 
was  allowed  to  stand  idle  in  large  numbers,  and  today  we  have  a 
considerable  number  of  cars  requiring  heavy  repairs:  Freight  cars* 
11.1  percent ;  passenger  cars,  41  percent.  And  in  that  aspect  I  do  not 
mean  that  they  require  repairs.  They  require  good  housekeeping. 
They  are  due  to  go  in  for  overhauling,  painting,  and  general  im¬ 
provement.  But  there  are  many  in  service  beyond  their  shopping 
period — what  is  generally  referred  to  as  major  repairs,  as  distin¬ 
guished  from  running,  current  repairs.  The  point  I  make  is  that 
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there  is  a  difference  between  heavy  repairs  to  freight  cars  and  to  pas¬ 
senger  cars.  A  passenger  car  can  be  run  like  you  and  I  w4ar  our 
old  clothes,  beyond  the  time  when  it  looks  good. 

We  have  350  locomotives  awaiting  heavy  repairs,  compared  to 
372  at  the  end  of  last  year.  Our  present  number  out  is  18.4  percent, 
which  is  higher  than  it  ought  to  be.  During  this  period  since  1929, 
we  have  lost  15,100  freight  cars,  approximately,  by  being  tori  down, 
having  outlived  their  usefulness. 

So,  with  this  increasing  volume  of  business — I  ought  to  jnentiou 
also  the  insistence,  which  has  been  growing  in  recent  [212]  iears,  of 
shippers  for  a  much  higher  class  of  box  car  than  they  formerly  were 
contented  with,  forcing,  in  that  aspect,  a  higher  amount  of  expendi¬ 
ture  for  adequate  maintenance  of  box  cars. 

So  we  are  in  the  market  presently,  if  we  can  find  the  mdney,  for 
about  2,700  new  freight  cars.  We  shall  have  to  put  oilt  equip - 
257  ment  trusts,  but  we  will  have  to  pay  25  percent  of  the  Sj>13,000,- 
000-odd  in  cash,  or  something  over  $3,000,000,  and  th^t  money 
has  not  yet  been  found. 

With  that  survey  for  the  first  three  months  of  this  year,  and  pay¬ 
ing  all  charges  and  so  forth,  we  have  a  deficit  of  $l,863,00(i  for  the 
Southern  Pacific  System  direct;  and  for  our  separately  Operated, 
solely  controlled  other  companies  that  are  railroad  companies,  parts 
of  the  system,  there  is  a  deficit  for  the  first  three  months  of  $1,025,000. 
So  for  the  three  months,  for  the  combined  operations  comprising  the 
system  the  deficit  is  $2,888,000.  That  has  got  to  be  made  iip  some¬ 
where  during  this  year.  [ 

One  installment  of  the  three  and  a  half  per  cent  tax  exaction  is 
charged  in  for  those  three  months.  Each  installment  is  one  fourth 
of  $2,702,000.  $2,702,000  is  the  total  for  1936  for  the  system.  [213] 
One  fourth  of  that  is  the  amount  we  are  charging  in.  t)ur  1936 
budget  is  on  a  calendar-year  basis.  I  have  in  mind  that  this  tax 
became  effective  March  1.  My  figures  are  made  up  here !  charging 
in  three  installments  in  1936.  And  those  three  installments  should 
be  three  times  one  fourth  of  $2,702,000,  and  I  am  about  to  perform 
that  operation. 

Roughly,  $2,580,000  for  the  four  installments,  but  on  tliis  annual 
basis  our  cash  forecast  indicates  a  deficit  at  the  end  of  the  year  in 
cash  of  $2,775,000,  w^hich  is  approximately  the  amount  of  this  retire¬ 
ment  tax.  Of  course,  we  expect  to  pay  our  taxes  and  pay  our  inter¬ 
est,  and  the  only  way  we  can  find  this  money,  unless  there  is  an  unex¬ 
pected  increase  in  business  without  a  following  increase  iii  expenses, 
which  has  been  a  rather  distressing  feature  of  the  recent  tvfo  or  three 
years,  that  money  will  either  have  to  be  borrowed  or  else  we  will 
have  to  take  it  out  of  our  expenditures,  and  it  is  unw}se,  in  my 
judgment,  to  consider  borrow-  [214]  ing  money  for  purposes  of  that 
kind.  So  we  will  take  it  out  of  our  maintenance,  which  is  a  very 
unfortunate  thing  in  this  rising  tide  of  business  and  higher  demand 
by  the  public  for  better  quality  of  both  freight  and|  passenger 
service. 
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258  We  will  have  to  lay  off  a  considerable  number  of  men,  be¬ 
cause,  to  take  up  that  amount  of  money,  a  good  many  men 

would  have  to  be  involved,  and,  as  Mr.  Williamson  testified,  that  is 
done  at  times  by  closing  shops  for  periods  of  days,  and  at  other  times 
it  is  done  by  deliberately  discontinuing  programmed  work.  We 
would  have  to  resort  to  both  methods,  and  reduce  the  number  of  our 
tie  installations  and  the  amount  of  ballast  we  contemplate  applying, 
and  shorten  up  our  rail  program,  and  reduce  our  freight-car  and 
passenger-car  repairs,  and  so  forth,  going  through  the  entire  list  so 
as  to  find  the  money. 

It  would  be  quite  unfortunate  in  its  effect  on  the  fortunes  of  our 
company,  because  it  would  limit  our  earning  power  to  the  extent 
that  we  do  not  find  suitable  box  cars  on  demand  for  the  rather  high- 
class  loading  which  we  have  to  handle  from  our  territory — sugar,  for 
instance,  and  perishables.  Our  competitors,  if  they  have  the  cars, 
get  the  business,  and  we  lose,  to  that  extent,  our  reputation,  for  lack 
of  efficient  service. 

We  have  maturities  falling  due  within  the  next  six  to  12  months. 

[215]  This  distress  condition  during  the  depression  forced  the  com¬ 
pany  to  borrow  money.  At  the  present  time  it  is  indebted  to  banks 
to  the  extent  of  $16,500,000;  to  the  Reconstruction  Finance  Corpora¬ 
tion  to  the  extent  of  $17,000,000;  and  to  the  Public  Works  Adminis¬ 
tration,  on  installment  10-year  notes,  to  the  extent  of  $12,000,000.  We 
are  obligated  under  a  guaranty  of  an  obligation  to  the  Reconstruction 
Finance  Corporation  of  the  St.  Louis  Southwestern  Railroad  Com¬ 
pany,  of  $17,882,000,  which  is  now  running  overdue,  and  it  is  being 
negotiated  out  for  an  adjustment.  With  that  preliminary,  we  have 
$20,254,000  of  maturities  in  the  year  1936.  It  is  proper  to  state  that 
approximately  one-half  of  that  amount’  is  represented  by  notes  of 
various  dates,  beginning  June  1,  and  then  November  1,  and  December 
1,  to  the  Reconstruction  Finance  Corporation,  which,  the  interest 

being  paid,  will  doubtless  be  extended.  We  are  not  in  a  posi- 

259  tion  at  this  time  to  pay  the  principal. 

Aside  from  those  items,  the  balance  are  subject  to  payment, 
and  we  expect  to  pay  them.  They  are  largely  equipment-trust  obliga¬ 
tions,  which  are  falling  due,  but  some  other  small  remainder  of  mort¬ 
gage  bond  issues,  and  so  forth. 

So  far  as  the  Reconstruction  Finance  Corporation  obligations  that 
I  spoke  of  in  this  last  connection  are  concerned,  we  are  negotiating 
now  for  an  extension.  We  do  not  have  the  cash  to  pay  the  principal. 

[216]  And  under  the  controlling  Federal  statute,  before  the  Recon¬ 
struction  Finance  Corporation  may  either  make  or  extend  a  loan  to 

•  a  carrier,  there  must;  be  a  certificate  of  the  Interstate  Commerce  Com¬ 
mission;  and  we  have  already  filed  an  application  for  this  first 
maturity  of  $5,200,000  on  June  1,  with  the  Commission. 

As  I  say,  outside  the  Reconstruction  Finance  Corporation  obliga¬ 
tions,  there  are  a  number  of  equipment-trust  obligations  aggregating, 
roughly,  as  I  add  them  up  here,  probably  three  and  a  half  million, 
and  some  other  smaller  bond  issues  and  sinking-fund  requirements, 
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maturing  in  the  next  12  months.  Our  bank  loans  are  demand  paper. 
The  aggregate  of  that  item  is  $16,500,000.  The  undetermined  pend¬ 
ency  of  the  validity  of  this  excise  tax  has  an  effect  on  our  refunding 
of  those  maturities  or  obligations  in  the  aspect  that,  by  taking  it  into 
account,  we  show  an  estimated  deficit,  and,  as  I  have  said  before,  we 
are  going  to  cure  that  deficit,  if  the  tax  has  to  be  paid,  by  shrinking 
our  expenditures  on  the  property.  [218]  I  think  perhaps  I  hkve  said 
all  on  that  subject  that  I  can.  I  can  only  reiterate  that  the  principal 
obligations  of  any  importance  we  expect  to  extend  in  one  manner  or 
another,  because  the  cash  is  not  available  to  pay  the  principal.  The 
smaller  items,  not  only  equipment  trusts,  and  they  are  quite  numer¬ 
ous,  will  be  paid  in  cash.  We  hope  to  be  able,  unless  adverse  condi¬ 
tions  develop  of  one  kind  or  another,  to  confine  it  to  that 
purpose. 

260  The  undetermined  pendency  of  the  validity  of  this  excise 
tax  has  a  very  distinct  effect  on  these  operations,  as  I  said  a 

while  ago,  in  this  preliminary  period,  involving  cash  expenditures, 
if  the  law  is  upheld,  of  $2,580,000  for  one  12-month  period.  In  my 
view  of  the  nearby  future  of  the  company,  I  can’t  help  but  take  into 
account  the  fact  that,  if  this  law  is  upheld,  there  will  be  a  second 
and  third  year  of  tax. 

[219]  What  I  had  in  mind  was,  in  considering  the  refunding  oper¬ 
ation  of  the  debts  of  the  company,  such  as  I  have  described  fwe  have 
to  deal  with,  I  can’t  help  but  take  into  account  that,  if  this  situation 
goes  on  for  three  years,  this  tax  is  going  to  run  over  $8,000,0(^0  to  the 
Southern  Pacific. 

In  the  case  of  any  refunding,  the  terms  and  conditions  of  jthe  new 
securities  in  the  matter  of  interest  rate  survive  at  least  for  !the  pre¬ 
liminary  years.  Naturally,  the  bankers  examine  our  prospective 
results  with  considerable  care.  If  10-year  obligations  are  disposed 
of,  the  interest  rate  is  fixed  at  the  time  of  issue  depending  on  the 
credit  standing  of  the  borrower,  including  as  an  important  element 
his  prospective  net  earnings.  The  rate  that  is  fixed  casts  the  die  for 
the  full  period  of  time  of  the  future  term  of  the  security. 

[220]  Cross  examination  by  Mr.  Hay  : 

Our  road  has  a  pension  system.  It  has  compulsory  retirement  at 
70,  as  the  rules  read,  but  the  directors  in  very  rare  circumstances, 
where  special  conditions  exist,  exercise  the  authority  to  extend ;  but 
it  is  very  rarely  done,  and  it  is  done  in  the  case  of  a  very  special  indi¬ 
vidual  with  special  connections  with  the  company  and  ability  to 
carry  on. 

[221]  I  have  not  a  record  here  of  the  number  of  men  retired  last 
year  under  our  pension  system,  but  we  have  today  on  our  pension 
rolls  slightly  over  2,900  pensions.  The  system  was  adopted 

261  in  1922.  The  original  pension  rules  of  the  Southern  Pacific 

were  effective  January  1,  1903.  [222] 

I  understand  that  as  the  years  go  by  from  now  on,  if  this  act  is 
effective,  we  have  no  expense  under  our  present  system  for  persons 
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retired  from  now  on.  [223]  As  to  what  the  company’s  policies  may 
in  the  future  be  in  special  cases,  I  would  not  undertake  to  predict. 

I  think  the  Burlington  system  was  set  up  upon  my  recommenda¬ 
tion,  in  1922  or  1921 ;  I  have  no  recollection  about  it. 

[224]  $19,169,000  is  the  budget  for  operating  expenses  incurred 
for  maintenance  of  way  and  structures.  It  is  not  any  part  of  capital 
expenditures  but  is  just  the  operating  expense  feature.  That  is  not 
to  do  some  improving  in  addition  to  the  normal  year-to-year  work. 
It  is  picking  up  as  to  the  work  of  previous  years  and  is  compulsory, 
as  we  view  it,  because  of  the  increase  in  the  volume  of  business.  In 
other  words,  there  are  lines  of  improvement  that  have  lagged  behind 
for  several  years,  and  we  plan  to  spend  $19,000,000  in  catching  up 
partially.  Last  year  we  spent  $15,675,000,  but  that  compares  with 
1932  of  $32,000,000  for  that  same  purpose ;  so  it  is  a  material  increase 
over  last  year.  We  are  planning  to  spend  somewhere  around  $3,000,- 
000  more  than  last  year.  For  instance,  we  are  proposing  220  miles 
of  new  rail.  Last  year  we  laid  only  143  miles  of  new  rail. 

Q.  You  are  going  to  be  able  to  get  that  money  without  having  to 
close  your  shops  and  without  having  to  take  the  steps  you  enumer¬ 
ated  a  moment  ago  you  would  have  to  take  in  paying  this  tax? 

A.  No;  I  think  we  will  have  to  take  other  steps  if  we  are  going 
to  have  to  pay  this  tax.  [225]  It  is  only  a  practical  matter  of  find¬ 
ing  the  cash,  I  think.  I  will  have  to  take  some  out  of  the  $19,000,000 
and  some  out  of  maintenance  of  equipment.  There  is  $32,000,000  to 
close  this  year  for  that  purpose.  I  will  have  to  take  some  of  it  out 
of  that.  We  will  not  be  able  to  keep  up  our  normal  work  and  the 
work  that  is  required  from  year  to  year  if  we  have  to  pay  this  tax. 

I  will  have  to  take  $2,700,000  out  of  those  items.  The  increase 
262  over  the  amount  we  expended  last  year  in  the  maintenance 
of  way  is  the  difference  between  $19,100,000  and  $15,600,000. 
It  is  three  million  and  a  half. 

Business  is  improving.  There  is  an  upswing.  [226]  The  public  is 
demanding  better  service.  Railroads  have  the  only  plan  of  modern 
transportation  that  assures  safety  with  high  speed — fast  and  safe 
travel.  There  is  considerable  demand  by  a  certain  type  of  person 
who  wants  speed,  but  a  great  many  people  I  come  in  contact  with 
do  not  want  it.  We  are  going  through  an  experimental  stage,  and 
the  result  is  that  we  are  speeding  up  our  trains  somewhat  in  all 
branches  of  service;  not  on  the  branch  lines  but  on  the  main  lines. 
We  are  shortening  time  somewhat,  but  it  is  not  increasing  speed, 
ordinarily,  between  stations,  but  it  is  by  other  [227]  methods,  such  as 
cutting  out  local  stops.  Our  engine  tanks  carry  a  great  deal  more 
water  than  they  formerly  did,  so  we  can  cut  out  water  stops. 

We  burn  oil  almost  exclusively,  and  we  can  carry  more  oil,  so 
we  cut  out  fuel  stops.  We  run  engines  through  terminals,  whereas 
some  years  back  we  had  to  stop  them  every  hundred  miles  and  put 
them  through  the  roundhouse.  Now  we  are  running  them  800,  900, 
1,000 — right  through.  Those  things  contribute  to  faster  time 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  157 

through  termini,  but  it  does  not  necessarily  mean  we  are  gunning  the 
trains  faster.  Our  trains  are  faster  in  the  aspects  I  spoke  of.  The 
running  time  of  the  Southern  Pacific  has  always  been  reasonably  fast, 
and  we  are  not  increasing  that. 

The  Burlington  have  put  on  these  nice  little  Zephyrs,  but  they  are 
going  along.  I  hear  they  are  quite  popular  Zephyrs.  We  are  going 
to  put  one  on  between  Chicago  and  San  Francisco.  I  find  that  is  the 
tendency  by  a  considerable  amount  of  the  population. 

[228]  Our  pensions  were  cut  in  the  last  few  years.  The  first  cut 
was  10  percent,  down  to  a  pension  of  $30  a  month.  Th^n  later  on 
we  made  a  second  10  percent,  not  below  pensions  of  $12Q  a  month, 
which  naturally  did  not  affect  a  great  many  individuals.  Our  pen¬ 
sion  system  requires  continuous  service  in  order  to  qualify. 

263  A  break  because  an  employee  is,  for  instance,  out  on  strike 
ordinarily  disqualifies  him  for  a  pension  except  for!  the  period 

following  the  return  to  service.  Other  special  individual  conditions 
are  sometimes  bridged  over  by  the  management  where  there  are  just 
reasons  to  do  so. 

Redirect  examination  by  Mr.  Aronson  : 

The  Southern  Pacific  pays  all  the  cost  of  the  voluntary  pension 
system  without  any  contribution  from  the  employee,  and  for  the  last 
year  the  cost  was  $1,118,000.  In  addition  to  that,  we  ai^e  carrying 
group  insurance,  which  last  year  cost  $535,000. 

264  [229]  C.  E.  Hildum  was  called  as  a  witness  for  and  on 
behalf  of  the  plaintiffs  and,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Aronson: 

My  name  is  C.  E.  Hildum.  I  am  executive  vice-president  of  the 
Lehigh  Valley,  one  of  the  original  plaintiffs  in  this  lawsuit.  I  have 
been  in  railroad  service  38  years.  I  have  not  been  with  the  Lehigh 
Valley  all  of  that  [230]  time.  I  spent  20  years  with  the  trie.  The 
Lehigh  Valley  Railroad  operates  between  New  York  and  Newark  on 
the  east,  to  Buffalo  and  Rochester  on  the  west,  throughj  the  hard- 
coal  territory  of  Wilkes-Barre  and  Hazelton.  I  am  65  years  old. 
I  understand  that  I  am  eligible  for  a  pension  under  the  Railroad 
Retirement  Act. 

Going  back  to  the  beginning  of  the  depression,  I  would  say  that 
the  Lehigh  Valley  has  always  been  a  prosperous  road.  It$  securities 
have  been  considered  gilt-edged,  and  it  has  paid  dividend^  up  to  the 
time  of  the  depression.  During  the  depression  we  have  had,  how¬ 
ever,  deficits  ranging  from  $3,900,000  down  to  $1,800,000,  and  totaling 
about  $12,000,000.  The  deficit  for  the  first  four  months  of  1936  is 
$423,000. 

Those  deficits  have  made  it  necessary  for  the  Lehigh  j  Valley  to 
borrow  money  from  the  Reconstruction  Finance  [231]  Corporation, 
from  the  Railroad  Credit  Corporation,  from  the  banks,  and  from  the 
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Public  Works  Administration,  as  far  as  rehabilitation  of  its  equip¬ 
ment  is  concerned. 

We  do  not  program  our  maintenance  work  for  a  year  now.  We  are 
really  on  a  month- to-month  basis,  and  sometimes  we  break  in  on 
the  middle  of  a  month  and  change  the  program  for  that  month  if 
the  traffic  is  not  available  and  our  earnings  are  not  justifying  the 
expenditure.  I  should  say  there  will  not  be  a  great  deal  of  change 
in  our  maintenance  operations  that  will  take  place,  depend- 

265  ing  on  whether  or  not  we  are  required  to  pay  the  first  quar¬ 
terly  tax  on  June  30  and  the  quarters  thereafter,  because  our 

maintenance  is  down  at  about  the  lowest  figure  we  can  get  along 
with  now.  We  will,  of  course,  curtail  as  much  as  possible,  and  that 
usually  means  the  laying  off  of  men  in  both  maintenance  of  way  and 
maintenance  of  equipment.  In  our  shops  we  have  had  for  several 
years  a  plan  of  working  only  two  or  three  days  a  week  in  order  to 
keep  a  greater  number  of  men  at  work.  That  is  by  agreement  with 
the  employees.  That  is  generally  referred  to  as  spreading  the  work. 
That  is  costing  the  company  quite  a  little  money,  and  we  may  be 
forced  to  have  to  [232]  seriously  consider  changing  that  plan  and 
reduce  our  forces  to  keep  our  shops  working  five  days  a  week. 

The  Lehigh  Valley’s  pay-roll  tax  will  amount  to  just  a  little  over 
$700,000  a  year.  So,  the  Lehigh  Valley’s  payment  each  quarter  would 
be  $175,000;  more  accurately  $180,000  it  amounts  to.  It  amounts  to 
almost  exactly  $60,000  a  month. 

We  would  be  obliged  to  refund  practically  all  of  our  maturities 
over  the  next  twelve  months.  We  have  bank  loans  due  in  September 
of  $4,000,000,  and  we  have  an  R.  F.  C.  loan  due  in  November  for 
$3,000,000.  We  have  R.  F.  C.  or  Railroad  Credit  Corporation  loans 
amounting  to  $879,000  due  in  May.  We  have  currently  about  $800,000 
or  $900,000  of  small  equipment  trusts  to  pay  off.  We  have  in  the  first 
part  of  this  year  paicj.  about  $400,000  off  on  these  equipment  trusts. 

We  feel  that  the  undetermined  pendency  of  this  question  has  a  very 
important  bearing  on  R.  F.  C.  loans  and  bank  loans.  We  approached 
the  authorities  to  lend  this  money.  They  asked  for  statements  of  our 
estimated  earnings,  cash  balances,  and  so  forth,  and  they  considered 
very  carefully  whether  to  extend  our  loans  based  on  our  showing  of 
earnings  and  our  ability  to  keep  our  cash  balances. 

[233]  We  estimate  we  will  be  in  the  red  this  year  to  the  extent  of 
$1,400,000,  but  the  payment  of  these  taxes  would  add  about 
$600,000  to  it  because  only  10  months  would  be  taxed,  making 

266  $2,000,000.  Our  cash  estimates  for  this  year  are  just  about  the 
same,  or  indicate  that  we  will  maintain  the  balance  that  we 

had  at  the  end  of  December  last  year,  and  that  our  operations  for  this 
year  will  just  about  come  out  even.  If  we  are  required  to  pay  this  tax, 
however,  that  reduces  our  working  capital,  to  $1,400,000,  which  is 
getting  into  the  danger  zone. 

During  this  period  of  depression  we  have  urged  our  general  man¬ 
ager  to  bring  forward  any  projects  that  he  has  for  additions  and 
betterments  that  will  improve  the  service  or  reduce  the  cost  of  serv- 
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ice,  and  we  have  continually  been  putting  those  projects  on  the  shelf, 
waiting  for  the  availability  of  funds.  We  have  quite  a  number  of 
projects  that  are  of  very  great  importance.  We  have  in  New  York 
State,  and  in  Pennsylvania  and  in  New  Jersey,  a  number  of  grade 
crossing  elimination  projects,  and  while  we  can  borrow  frojn  New 
York  State,  there  is  always  a  substantial  amount  that  must  (>e  paid 
by  the  Company  as  the  work  goes  on. 

We  have  projects  for  the  reconstruction  of  bridges,  for  [2&4]  the 
building  of  Gantry  crane  floating  bridges  in  New  York  Harbor,  work 
which  should  have  been  done  2  or  3  years  ago.  We  have  projects 
for  modernizing  our  passenger  equipment.  Our  passenger  depart¬ 
ment  is  quite  keen  for  streamline  trains  and  for  modern  coaches  and 
for  air-conditioning  our  coaches.  Except  for  the  air-conditioiiing  of 
some  of  our  through  equipment,  we  have  been  obliged  to  put  that  off. 

We  need  more  freight  cars.  We  need  more  locomotives.  We  have 
projects  for  applying  thermic  siphons  to  our  locomotives.  That  is  a 
very  important  safety  measure.  In  the  case  of  low  water,  they  pro¬ 
tect  the  locomotives  against  explosion. 

We  would  like  to  equip  many  of  our  freight  cars  with  improved 
AB  brakes.  We  would  like  particularly  to  make  some  progress  on 
the  program  of  doing  away  with  arch-bar  trucks  and  substituting 
cast  steel  trucks.  Arch-bar  trucks  are  outlawed  by  the  ^jssocia- 
267  tion  of  American  Railroads  effective  the  1st  of  Januaijy,  1938. 

“AB”  brakes  are  the  most  modern  air-brake  for  railroad  equip¬ 
ment.  It  is  the  result  of  long  testing  by  the  Association  of  American 
Railroads  in  collaboration  with  some  of  the  universities. 

[235]  This  excise  tax  would  amount  approximately  to  $718,000  per 
year. 

I  might  say  that  these  things  that  I  mention  will  be  all  things  that 
we  need,  that  we  have  considered,  and  that  we  have  just  postponed 
because  we  have  not  the  money  at  the  present  time  and  have  not  had 
the  money.  We  could  with  this  fund  of  $718,000  buy  six  heavy  steam 
locomotives  which  we  need.  Our  general  manager  has  recommended 
[236]  them.  We  could  buy  250  additional  freight  cars.  We  could 
buy  15  modern  passenger  coaches.  We  could  air-condition  100  pas¬ 
senger-train  cars.  We  could  buy  10  Diesel  switch  engines,  which  we 
need  very  badly,  and  which  have  been  recommended.  We  could  buy 
4,000  sets  of  modern  brakes — these  AB  brakes  to  which  I  referred. 
We  could  apply  2,464  cast  steel  trucks — car  sets  of  these  trucks. 
The  arch-bar  trucks,  as  I  say,  have  been  outlawed  by  the  Association, 
and  we  have  at  the  present  time  about  8,000  of  those  cars.  The  rail¬ 
roads  of  the  country  have  30  percent  of  all  the  freight-car  equipment 
equipped  with  those  arch-bar  trucks.  As  a  measure  of  safety,  they 
ought  to  be  and  should  be  replaced.  The  Association  of  American 
Railroads,  through  its  mechanical  division,  has  outlawed  them  effec¬ 
tive  the  1st  of  January,  1938.  The  Federal  Coordinator  sometime 
ago  rendered  a  report  on  the  desirability  of  speeding  up  the  discon¬ 
tinuance  of  arch-bar  trucks. 
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[237]  I  might  refer  again  to  the  equipment  of  locomotives  with 
siphons,  which  is  a  safety  measure  of  considerable  importance.  We 
could  equip  157  locomotives.  We  could  do  any  one  of  those  items 
or  things  that  I  have  narrated  with  the  moneys  that  otherwise 

268  we  would  be  required  to  pay  quarterly  under  this  tax.  Each  of 
those  things  is  important  and  is  desirable  from  the  standpoint 

of  the  carrier  and  the  interests  of  good  public  service,  and,  of  course 
they  are  of  interest  and  would  be  helpful  in  the  way  of  being  impor¬ 
tant  to  the  durable  goods  industries  and  would  furnish  a  very 
substantial  amount  of  employment  outside  the  railroad  industry. 

Contemplating  a  postponement  of  approximately  12  months  in  the 
determination  of  this  matter  we  feel  the  effect  with  reference  to  the 
personnel  of  the  company  would  be  an  exceedingly  serious  matter  to 
the  Lehigh  Valley.  We  have  in  service  just  under  a  thousand  em¬ 
ployees  who  have  reached  age  65.  We  have  made  contact  with  a 
considerable  number  of  those  men  and  through  labor  leaders.  We 
know  that  they  are  very  much  concerned  at  the  present  moment 
[238]  about  the  65-year  limit.  Many  of  them  are  asking  that  the 
company  sign  the  agreements  for  service  beyond  age  65. 

We  are  satisfied,  at  the  same  time,  that  a  considerable  number  of 
our  people  have  asked  the  Board  for  pensions.  Under  our  rather 
informal  pension  plan,  we  do  not  retire  men  at  70.  It  is  quite  pos¬ 
sible  that  some  of  those  men  who  are  70  years  and  over,  who  have 
made  application  to  the  Board,  are  from  the  Lehigh  Valley. 

From  our  experience  we  know  that  when  a  man  leaves  the  service, 
we  have  anywhere  from  three  to  six  adjustments  in  other  positions. 
By  “adjustments”  I  mean  when  a  man  leaves  the  service,  under  our 
seniority  system,  the  next  in  line  has  the  opportunity  of  coming  into 
his  position.  That  leaves  another  position  open.  Somebody  below 
has  the  opportunity  of  stepping  up.  Particularly  among  station 
agents  this  is  a  rather  serious  thing,  because  we  frequently  have  to 
move  three  or  four  men  in  order  finally  to  adjust  the  situation  caused 
by  the  retirement  of  one  man. 

Station  agents  are  representatives  of  the  railroad  company  in  local 
communities,  and  we  depend  upon  them  very  largely  for  contact  with 
the  public.  One  of  their  principal  duties  is  to  keep  in  contact 
with  the  industries  in  their  localities  to  solicit  traffic. 

269  [239]  Of  course,  this  changing  around  from  one  station  to 
another  is  a  very  serious  matter,  it  disrupts  those  contacts,  and 

the  men  are  obliged  to  get  acquainted  all  over  again. 

Really  the  principal  thing  that  gives  us  concern  in  this  respect  is 
the  fact  that  heretofore  these  men,  when  they  retired,  have  retired 
in  orderly  fashion,  possibly  three  or  four,  six  or  eight  a  month.  Now 
we  look  forward  to  the  retirement  of  possibly  one  to  two  hundred 
men,  even  under  present  conditions,  and  this  thousand  who  are  eli¬ 
gible  for  retirement.  You  can  readily  see  the  confusion  that  is  going 
to  be  occasioned,  even  by  the  retirement  of  a  hundred  men.  If  we 
multiply  that  by  three  or  four,  and  say  that  we  have  three  or  four 
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hundred  changes  all  coming  at  once — I  am  speaking  only  of  men 
65  years  old  or  over.  I  understand  that  men  51  years  of  ag£  to  65 
years  of  age,  who  have  had  30  years  in  the  aggregate  of  railroad 
service,  are  also  eligible  for  immediate  pensions,  although  in  their 
cases  there  is  a  diminution  of  the  pension  for  the  particular  number 
of  years  they  are  younger  than  65.  If  these  men  at  the  end  of  a  year 
or  eighteen  months  are  left  without  the  protection  of  the  pension 
which  they  expect,  why,  then  we  are  going  to  be  obliged  to  go  back 
over  this  road  and  put  these  three  or  four  hundred  men  back  into 
their  positions  or  else  tell  them  that  they  are  [240]  not  eligible  for 
any  position  at  all. 

As  I  say,  our  pension  system  has  been  rather  informal,  and  we 
would  probably  be  inclined  to  put  at  least  some  of  them  back.  We 
do  not  know  what  the  attitude  of  the  labor  leaders  is  going  to  be 
with  respect  to  this  situation.  We  know  from  our  contacts  with  the 
men  that  very  many  of  the  young  men  are  going  to  resent  it  very 
strenuously  if  we  do  go  back,  a  year  after  taking  these  men  put,  and 
put  them  all  back  again.  It  will  cause  a  lot  of  dissatisfaction  and 
loss  of  morale.  If  we  put  them  back,  so  far  as  the  other  men  ^ho  had 
already  taken  their  places  are  concerned,  we  would  just  havfe  to  re¬ 
verse  the  movement  that  I  indicated  a  few  moments  ago,  and 
270  we  would  have  three  or  four  hundred  changes,  men  moving 
down  into  less  desirable  and  less  remunerative  positions.  On 
the  other  hand,  if  we  did  not  take  those  men  back,  then  it  v^ould  be 
disastrous  for  the  men  themselves.  They  would  be  left  without  pen¬ 
sions  or  would  be  obliged  to  fall  back  on  their  less  handsome  pen¬ 
sions  that  the  Lehigh  Valley  is  able  to  pay. 

Our  pension  system  is  not  so  iron-clad  as  some  of  the  others.  As 
I  say,  it  has  been  rather  informal,  and  we  have  not  applied  &ny  rig¬ 
orous  rules.  A  man  who  has  been  [241]  sometimes  less  than  20 
years  in  service  is  granted  a  pension  when  he  arrives  at  65  or  70. 
As  I  say,  we  keep  many  men  in  service  after  70  if  they  are  physically 
able  to  carry  on. 

[242]  Cross  examination  by  Mr.  Pollak: 

I  am  not  eligible  for  retirement  under  the  Lehigh  Valley  pension 
system,  with  a  strict  interpretation  of  the  Lehigh  Valley  system. 
But  as  I  have  said,  it  is  a  very  flexible  and  informal  plan  that  we 
have.  We  do  not  apply  any  strict  rules.  We  have  no  organized  sys¬ 
tem  at  all,  really,  because  each  case  is  handled  on  its  merits.  We  do 
not,  in  fact,  retire  men  at  65,  unless  for  reasons  of  disability.  I 
understand  that  under  the  national  system,  while  I  would  be  eligible 
for  retirement  at  65, 1  could  also  stay  on.  I  could  stay  on  a^ter  70. 

65  is  the  base  date  for  retirement  under  the  Lehigh  Valley  [243] 
informal  system.  We  would  retire  a  man  at  the  age  of  65,  with  30 
years’  service.  We  do  not,  very  many — except  for  disability.  But 
it  is  the  normal  base  period,  if  they  wish  to  retire. 

I  would  say  probably  75  of  our  men  are  retired  with  pensions  dur¬ 
ing  a  normal  year;  I  do  not  have  the  figures;  I  just  speak  from 
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memory.  I  would  say  we  have  about  between  400  and  500  men  on 
the  whole  pension  roll  of  the  Lehigh — I  would  say  probably  a  little 
over  500. 

[244]  I  had  previously  been  with  the  Erie  Road  just  about  20 
years.  And  from  my  general  experience  with  railroading,  this 

271  is  true;  that  under  all  the  pension  systems  of  the  railroads, 
the  computation  of  the  pension  rate  is  based  solely  on  service 

with  the  particular  railroad.  For  instance,  in  my  own  personal  case, 
just  as  an  illustration:  The  service  that  I  had  with  the  Erie  does 
not  count  at  all  in  computing  what  pension  I  would  be  entitled  to 
from  the  Lehigh.  I  Understand  this  is  true,  generally,  that  even 
in  the  case  of  employment  on  the  same  railroad,  an  interruption  in 
the  employment  has  the  consequence  that  the  employee,  if  re-em¬ 
ployed,  has  his  service  period  computed  simply  from  the  time  of 
re-employment.  It  is  not  entirely  true  with  the  Lehigh  Yalley. 
Under  our  road,  there  is  no  organized  system;  so  that  anything  can 
be  done ;  but  we  do  follow  the  general  lines  of  a  pension  system. 

[245]  As  to  these  very  large  payments  concerning  which  I  testified, 
which  the  Lehigh  may  have  to  meet,  most  of  the  money  goes  into 
the  payment  of  wages,  in  some  of  these  cases ;  and  in  some,  it  would 
not.  Of  course,  when  you  get  outside  of  the  railroad  field,  I  am  not 
familiar  with  what  proportion  of  labor  and  material  make  up  the 
cost.  Of  course,  that  would  be  difficult  to  follow,  anyhow;  because 
the  materials  that  you  have  are  partially  processed,  and  involve  labor, 
all  the  way  back  to  the  raw  material.  Labor  is  a  substantial  part. 
I  should  say  at  least  half. 

Under  our  informal  pension  system,  if  the  national  system  goes 
into  effect,  we  would  not,  under  our  system,  make  payments  to  persons 
who  are  retired  after  the  national  system  goes  into  effect,  and  who 
get  pensions  from  the  National  Government.  And  the  pensioners 
we  now  have,  the  500  [246]  are  a  group  whose  numbers  would  dimin¬ 
ish  as  years  go  by.  And  the  effect  would  be,  in  time,  that  we  would 
have  no  voluntary  pension  system  whatever. 

[246]  I  gave  some  estimates  of  the  number  of  men  who  might  be 
retired  by  virtue  of  the  national  pension  system,  and  with  regard  to 
some  interruption  of  our  organization  that  might  thereby  be  caused. 

I  carried  the  figures  to  perhaps  300  or  400.  I  based  that  on 

272  the  assumption  that  the  modest  number  of  100  out  of  987 
would  ask  for  pensions,  and  that  those  100  would  retire.  And 

I  said  that  in  our  experience,  there  are  three  or  four  changes  for  every 
retirement,  and  that  therefore  there  would  probably  be  300  or  400 
changes,  adjustments,  movements  from  one  position  to  another,  be¬ 
cause  of  those  100  retirements.  The  effect  of  retirement  now,  under 
our  voluntary  plan,  is  the  same,  except  that  they  do  not  come  in  such 
large  numbers  at  once.  And  I  stressed  the  fact  that  these  100,  com¬ 
ing  at  once  and  making  these  three  or  four  hundred  changes  of  our 
personnel,  and  moving  them  from  one  place  to  another,  would  be  a 
serious  matter. 


I 
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The  point  is  that  at  the  moment  of  the  introduction  of  this  system, 

it  would  involve  some  interruption  which  [247]  would  be  more  un¬ 
usual  than  our  ordinary  interruption.  And  if  the  act  were !  declared 
unconstitutional,  it  would  require  similar  interruption  to  move  them 
back  into  the  service,  if  that  were  required. 

Our  company  feels  that  it  is  essential  that  a  conclusion  as  to  this 
case  should  be  reached  at  the  earliest  possible  moment.  And  if  as 
a  matter  of  fact  the  conclusion  should  be  reached  as  rapidly  in  any 
other  court  than  an  equity  court,  that  would  be  a  matter  of  no  differ¬ 
ence  to  us. 

Among  the  uses  I  mentioned  to  which  we  could  put  the!  $700,000 
some  of  them  were  capital  expenditures;  and  some  of  them  involved 
considerable  charges  to  operating  expenses.  Among  the  njiost  con¬ 
spicuous  were  new  railway  cars  and  locomotives,  and  so  oh.  [248] 
Those  would  be  capital  expenditures.  And  those  capital  expenditures 
are,  from  our  point  of  view,  very  desirable.  They  would  he  hi  the 
interest  of  the  company.  From  our  point  of  view,  improvement  in 
equipment  and  in  the  physical  plant  is  desirable. 

Improvement  in  personnel  and  the  making  of  railway  service  more 
attractive  is,  from  our  point  of  view,  desirable. 

I  know  of  the  publication,  “Railway  Age” ;  I  know  of  Judge  R.  V. 
Fletcher,  Vice  President  and  General  Counsel  of  the  plaintiff, 
273  the  Association  of  American  Railways.  I  am  not  in  agreement 
with  this  statement  of  Judge  Fletcher’s,  appearing  in  “Rail¬ 
way  Age”  of  December  7, 1935 : 

“I  am  chiefly  concerned  with  the  problem  of  trying  to  bring  such 
policies  into  the  railroad  industry  as  will  attract  not  onty  a  great 
flow  of  new  capital  [249]  but  a  flow  of  new  men,  which  see^ns  to  me 
to  be  more  important  than  the  increase  in  the  capital  expenditures 
of  the  railroads.” 

I  suppose  the  railroad  business,  like  any  other  business,  is  improved 
by  being  made  more  attractive  to  able  men,  as  employees  and  espe¬ 
cially  to  able  young  men.  Any  industry  would  be  including  the 
railways. 

Our  road  does  not  have  a  so-called  hiring  age,  beyond  which  we 
do  not  usually  employ  new  men.  I  don’t  know  whether  that  is 
common  on  the  railroads. 

I  know  that  many  [250]  railroads  have  reduced  their  force  of  em¬ 
ployees  during  the  depression.  We  have  cut  our  forces  practically 
in  half.  And  as  a  result  of  seniority  agreements,  it  is  true  on  our 
road,  too,  that  when  we  reduce  your  force,  we  let  go  the  men  with 
the  shortest  terms  of  service.  The  consequence  is  that  the  average 
age  of  railway  employees  has  been  increasing  in  the  last  ye^rs. 

In  forming  my  estimate  as  to  what  number  of  employees  would 
retire  under  the  national  pension  system,  I  did  not  consider  the  fea¬ 
ture  relating  to  men  with  30  years’  service  who,  however*  had  not 
attained  the  age  of  65,  who  were  eligible  for  pensions  in  some  amount. 
There  is  such  a  group,  and  it  would  be  eligible  for  pension.  I  did 
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not  consider  that  group  in  estimating  my  low  number  of  100,  for  the 
purposes  of  illustration.  [251]  I  think  there  would  be  such  a  sub¬ 
stantial  group.  I  would  not  be  particularly  surprised  if  I  were  told 
that  from  all  over  the  United  States,  the  total  number  of  applica¬ 
tions  for  pensions  to  the  retirement  board  from  persons  under  65 
years  of  age  is  less  than  100. 

274  Of  course,  the  Lehigh’s  presumed  proportion  of  that  number 
would  be  only  the  ratio  that  the  Lehigh’s  employees  bear  to 

the  total.  But  the  100  is  way  below  that.  I  just  used  a  low  figure; 
and  when  I  estimated  100,  I  was  not  talking  about  people  under  65 ; 
I  was  talking  about  people  over  65. 

In  our  informal  S3’stem  of  the  Lehigh  Road  in  the  last  year  or  two 
we  do  not  compute  our  pensions  at  all.  We  have  a  maximum,  for  the 
ordinary  employee,  of  $30  a  month.  [252]  So  we  do  not  waste  any 
time  computing  his  length  of  service  of  his  wages  or  salary  in  the 
meantime,  at  all.  Because  practically  all  of  them  who  are  retired, 
are  retired  at  the  maximum.  As  I  said  before,  however,  it  is  an 
informal  rule,  and  we  have  a  considerable  number — possibly  25  or 
30 — who  are  getting  more  than  that.  We  did  not  make  any  reduc¬ 
tions  in  the  amounts  of  our  pension  payments  except  those  who  are 
getting  over  $30  a  month — those  few.  We  did  reduce  those  10  per¬ 
cent.  That  has  been  restored,  however.  When  we  established  the 
system  on  the  Lehigh,  we  unquestionably  included  the  prior  service 
of  persons  then  employees. 

Redirect  examination  by  Mr.  Aronson  : 

The  Lehigh  Valley  pays  all  of  the  money  that  is  paid  in  the  way 
of  voluntary  pension  payments  to  its  former  employees.  There  are 
no  contributions  to  the  fund  by  the  [253]  employees. 

Recross  examination  by  Mr.  Pollak: 

Our  $30  maximum  is  not  applied  inflexibly;  I  said  there  was  a 
group  of  probably  25  or  30  who  had  been  allowed  a  larger  pension 
than  that.  Usually’  clerical  employees  make  up  the  group  of  those 
who  are  getting  more  than  $30  a  month.  Clerical  employees,  rather 
than  actual  operating  employees,  rather  than  brakemen  or  train¬ 
men — people  of  particularly  long  service.  For  instance,  we  retired 
two  men  just  recently  who  had  had  over  50  years’  service  in 

275  clerical  lines.  Executives  have  in  some  cases  gotten  more 
?  than  $30.  Maintenance  of  way  supervisors  might  be  included 
in  that  group — we  have  two  or  three  of  them  who  are  getting  $40  or 
$50  a  month — I  have  forgotten  just  which. 

The  Lehigh  Road,  like  every  other  road,  is  regulated  by  public 
service  commissions  and  by  the  Interstate  Commerce  Commission. 
[254]  It  is  theoretically  true  that  when  a  railroad  has  a  new  obliga¬ 
tion  for  taxes  imposed  upon  it,  it  can  include  that  amount  for  charges 
in  the  fixation  of  its  rates  by  public  utility  bodies.  But  under  pres¬ 
ent-day  conditions  it  would  absolutely  not  be  true  as  a  practical 
matter. 
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276  George  B.  Elliott  was  called  as  a  witness  for  and  on  be¬ 
half  of  the  plaintiffs  and,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows : 

| 

Direct  examination  by  Mr.  Aronson  : 

I 

I  am  the  president  of  the  Atlantic  Coast  Line  Railroad  Company, 
one  of  the  original  plaintiffs  in  this  law'suit. 

In  order  to  make  our  position  clear  as  to  the  consequences  of  the 
requirement  that  we  pay  the  quarterly  pension  tax  on  June  30,  and 
the  successive  quarters  [255]  for  the  balance  of  the  year,  it  is  neces¬ 
sary  to  refer  to  some  extent  to  figures  representing  our  income  for 
the  past  few  years.  That  leads  me  to  the  explanation  of  why  we  are 
not  making  a  yearly  budget  today,  and  why  we  have  to  scrutinize 
every  expenditure,  as  it  comes  along,  without  laying  it  out  for  a  year, 
and  without  any  assurance  that  it  can  be  debited. 

In  1928  our  income,  after  all  charges,  was  something  like  $8^500,000. 
In  1931  it  had  dropped  to  two  million — and  I  am  giving  these  fig¬ 
ures,  of  course,  in  round  numbers.  In  1932  we  showed  a  deficit  of 
$6,600,000.  In  1933  the  deficit  was  $2,200,000.  In  1934  it  had 
worked  about  so  that  we  were  about  $500,000  in  the  red.  I  mean 
there  was  a  deficit.  To  be  exact,  it  was  $485,000  of  a  deficit. 

•  The  results  of  these  succeeding  deficits  made  it  necessary  for  us  to 
abandon  the  plan  which  we  had  theretofore  followed,  of  making  the 
budget  at  the  beginning  of  the  year  and  map  out  the  additions  and 
betterments  that  would  be  placed  on  the  property  and  on  the  main¬ 
tenance  program.  And  we  found  it  necessary,  in  not  making  a 
budget,  to  have  each  item,  as  it  came  up  during  the  year,  Carefully 
scrutinized  in  order  to  find  out  if  it  had  to  be  done  and  if  the  cash 
were  available  with  which  to  do  it.  That  has  been  our  plan  for 
handling  additions  and  betterments,  and  so  forth,  in  the  [256]  past 
two  or  three  years,  since  this  deficit  came  on. 

277  There  are  now  a  number  of  things  which  we  are  anxious 
to  do  and  should  do.  We  need  more  cars,  more  box-cars,  more 

engines,  more  cars  with  devices  for  loading  automobiles. 

And  without  going  into  the  details  of  those  matters,  there  are 
things  that  we  should  like  to  accomplish  now.  Now,  if  we  could 
know  the  day  when  we  have  to  pay  the  tax  of  $676,000,  and  thus 
know  just  what  it  is  going  to  amount  to,  we  would  know  whether 
we  could  pay  it.  Until  we  know  that,  we  are  obliged  to  postpone 
doing  the  things  which  are  necessary,  until  the  constitutionality 
of  this  case  is  settled.  In  other  words,  if  equity  jurisdiction  attaches 
and  if  this  court  takes  equity  jurisdiction,  I  understand  that  we 
probably  could  anticipate  a  decision  upon  the  constitutionality  of 
the  cases,  certainly  within  the  year,  carrying  it  through. 

If,  on  the  other  hand,  you  are  put  back  to  the  legal  situation  of 
having  to  pay  this  tax  when  it  comes  due,  under  protest,  and  there¬ 
after  have  to  try  to  recover  it  on  the  lawsuit  in  court,  my  guess 
would  be  two  years.  Therefore,  the  situation  as  it  presents  itself 
to  me,  from  a  financial  viewpoint  and  from  the  handling  of  the 
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situation  in  the  management  of  a  railroad,  it  would  enable  us  to  do 
some  of  the  things  which  we  are  anxious  to  do  and  which  ought  to 
be  done,  if  the  situation  develops  that  equity  takes  jurisdiction  in 
the  decision  of  this  case. 

There  would  be  curtailments  necessary  in  the  operations  of  our 
maintenance,  if  equity  does  not  take  the  case.  Since  the  depression 
we  have  had  to  cut  [257]  our  expenditures  for  road  and  equipment 
in  half.  If  we  have  to  find  an  additional  $676,000  this  year,  facing 
the  situation  as  it  exists  now,  and  judging  the  future  from  conditions 
as  they  have  been,  then,  in  trying  to  find  that  $676,000,  it  probably 
will  have  to  come  out  of  one  of  those  two  accounts,  maintenance  of 
road  or  maintenance  of  equipment.  Twenty-five  percent  of  our 
engines  are  in  bad  order  and  in  need  of  repair,  and  22  percent  of 
our  cars  are  in  need  of  repair.  Those  things  will  have  to  be 

278  postponed  until  the  Act  is  held  to  be  unconstitutional. 

Cross  examination  by  Mr.  Poulak  : 

I  would  not  qualify  as  an  expert  on  the  processes  of  the  courts 
or  in  regards  the  time  that  is  going  to  be  consumed  in  litigation. 

We  have  a  system,  on  our  road,  of  compulsory  retirement.  We  call 
it  a  pension  plan  and  not  [258]  a  compulsory  retirement  plan.  But 
among  the  rules  of  our  pension  system  is  the  rule  that  all  officers  and 
employees,  upon  reaching  the  age  of  70,  may  be  retired ;  if  they  have 
been  ten  years  in  the  service,  they  must  have  a  pension.  By  “may 
be  retired :  It  is  a  fact  that  they  must  be  retired.”  But  there  is  this 
distinction.  If  you  will  look  at  rule  22  you  will  find  there  is  a  pro¬ 
vision  made,  in  the  discussion  of  the  board  of  directors,  for  retaining 
in  the  service,  after  the  age  of  70,  persons  w*ho  should  be  retained 
because  of  particular  qualifications  in  the  performance  of  work. 
That  is  the  reason  they  had  me  in  that  first  group,  perhaps.  But 
they  are  retired,  in  the  great  majority  of  cases.  And  there  are  very 
few  cases  where  they  have  not  been  retired ;  I  can  only  think  of  three 
cases,  during  the  past  20  years,  where  they  have  not  been  retired. 

Our  road,  in  the  course  of  the  depression,  cut  the  rate  of  pension 
payments.  The  rate  of  pension  payments  was  cut,  according  to  my 
recollection,  10  percent,  when  the  salaries  were  [259]  reduced  at  the 
same  time.  So  far  as  I  know,  all  retirements  at  the  age  of  70 — and 
where  they  have  been  ten  years  in  the  service — get  the  pension  as  a 
matter  of  course.  Now,  I  do  not  know  of  any  other  retirements  of 
men;  I  have  no  figures  on  persons  who  do  not  qualify  for  pensions, 
under  the  pension  system. 

By  Mr.  Aronson  : 

I  happen  to  be  a  lawyer,  by  original  profession. 

Bv  Mr.  Pollak: 

When  we  established  our  pension  system  on  the  Atlantic 

279  Coast  Line,  the  Atlantic  Coast  Line  included  past  services, 
already  performed,  in  the  case  of  employees  who  were  then  in 

the  service — past  service  already  performed  jointly  for  the  Atlantic 
Coast  Line  and  some  other  affiliated  corporation. 
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[260]  Redirect  examination  by  Mr.  Aronson:  I 

In  connection  with  the  payment  for  the  pension  system  of  the 
Atlantic  Coast  Line,  the  road  pays  the  entire  cost  of  the  pensions ;  the 
men  pay  nothing. 

Recross  examination  by  Mr.  Pollak: 

When  we  did  cut  the  pension  payments  on  the  Atlantic  Coast  Line, 
we  cut  the  pension  payments  of  men  already  on  the  rolls,  apd  who 
had  been  retired,  say,  five  years  before.  We  cut  pensions  {already 
granted  and  pensions  being  granted. 

i 

280  F.  E.  Williamson,  a  witness  previously  called  on  behalf  of 
the  plaintiffs,  resumed  the  stand  for  further  examination  and 

testified  [261]  further  as  follows : 

I 

F urther  cross-examination  by  Mr.  Pollak  : 

We  have,  on  the  New  York  Central,  a  board  of  pensions.  They 
make  an  annual  report  which  is  a  summary  of  those  retired  for  vari¬ 
ous  reasons  during  the  past  year — costs,  pension  trends,  an^l  so  on. 
They  do  not  make  a  report  of  the  details  of  their  transaction^. 

I  have  been  president  of  the  road  since  January  1,  1932.  I  should 
think  Mr.  W.  C.  Brown  was  the  president  of  the  road,  back  in  1909. 
Our  pension  system  was  established  in  1910. 

[262]  I  am  generally  familiar  with  the  consideration  which  was 

given  to  the  establishment  of  the  pension  plan  on  the  New  Ybrk  Cen¬ 
tral.  I  have  not  read  this  document — a  copy  of  minutes  of  the  board 
of  directors — for  a  long  time.  I  was  connected  with  the  road  at  that 
time.  I  was  not  on  the  board  of  directors.  I  had  a  very  subordinate 
job.  | 

Referring' to  a  report  of  the  Board  of  Pensions,  made  back  in 
1909 — about  March  1909 — and  to  the  following  statement^  in  this 
report  of  this  Board  of  Pensins : 

[263]  “In  considering  the  annual  appropriation  of  $225,000  called 

for  by  this  plan,  certain  effects  of  the  establishment  of  pensions  should 
be  borne  in  mind :  ! 

“A.  The  pay  rolls  are  relieved  of  large  amounts  previously  paid 
out  for  inefficient  service. 

“B.  The  positions  vacated  by  those  pensioned  can  be  filled  by  a 
much  smaller  number  of  men.” 

Then  it  goes  on  to  say  that  new  men  would  be  employed  and 
would,  as  a  rule,  perform  more  efficient  service,  and  that  As  already 
stated,  it  was  estimated  that  when  fully  developed  the  pension 
plan  would  call  for  an  annual  expenditure  of  $225,000 

281  divided  between  900  men,  and  that  the  retirement  of  these  900 
men  from  service  would  effect  a  gross  annual  reduction  so  that 

allowing  for  the  pension  appropriation  of  $225,000,  there  would  be 
available  for  employment  of  new  men  $336,600. 

I  happen  to  have  personal  familiarity  with  the  facts  related  here 
or  with  the  considerations  related  here. 
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As  I  stated,  I  was  on  the  property  at  that  time.  Soon  after,  I 
took  on  other  supervisory  capacities,  so  that  I  have  been  able  to  judge 
by  my  own  experience  as  to  the  effect  of  a  pension  system.  I  under¬ 
stand  that  that  report  was  made  by  certain  officers  who  had  been 
delegated  to  study  the  possible  adoption  of  a  pension  plan  on  the 
New  York  Central,  and  that  this  re-  [264]  port  was  submitted  to  the 
board  of  directors  and  the  plan  was  adopted. 

Redirect  examination  by  Mr.  Aronson: 

A.  Of  course,  in  the  first  place  this  study  was  made  26  years  ago, 
when  conditions  of  employment  were  entirely  different  from  what 
they  are  today.  The  accuracy  of  the  predictions  is  perhaps  best  illus¬ 
trated  by  the  theory  that  the  pension  plan  was  to  cost  the  railroad 
$225,000  a  year.  That  same  plan  costs  $3,600,000  a  year.  It  is  also 
true  that  prior  to  the  adoption  of  this  pension  plan  there  were  some 
superannuated  employees  who  had  been  continued  in  the  service  on 
the  pay  rolls,  practically  pensioned.  When  the  plan  was  adopted, 
of  course  that  type  of  man  was  taken  care  of  by  the  new  pension 
system.  The  reference  there  to  the  saving  of  money  as  a  result  of 
pensioning  a  man  and  filling  his  position  at  a  lower  rate  of  course 
no  longer  applies  and  has  not  for  many  years  in  any  general  way. 

[265]  That  is  because  today  practically  all  rates  are  standardized. 
In  other  words,  if  you  pension  an  engineer,  the  man  that  takes  his 
place  gets  exactly  the  same  money  if  he  is  on  the  same  run ;  and  that 
is  true  in  the  case  of  clerical  employees,  telegraph  operators,  sta¬ 
tion  agents,  and  almost  everybody, — in  the  mechanical  depart- 
282  ment,  shop  positions,  and  maintenance  of  way.  There  is  an 
occasional  case  of  a  general  office  clerk,  or  something  of  that 
kind,  where  there  may  be  some  change  in  the  set-up;  but  by  and 
large  the  man  that  is  replaced  draws  the  same  pay  as  the  man  who 
dropped  out,  and  there  is  the  further  fact  that  since  1910  our  system 
of  physical  examination  has  been  much  more  effective  than  prior  to 
that  time.  It  has  been  systematized  so  that  men  no  longer  are  in  the 
service  that  are,  generally  speaking,  not  able  to  carry  out  the  func¬ 
tions  of  their  particular  positions.  So  that  the  conditions  have  en¬ 
tirely  changed  since  that  study  was  made.  My  judgment  as  to  the 
efficiency  and  the  result  secured  by  a  pension  plan — and  I  have  had 
experience  under  it  all  the  wav  from  a  junior  clerk  to  an  executive — 
in  the  first  place,  a  pension  as  applied  by  these  individual  railroads 
we  believe  has  led  to  continuity  of  service,  which  of  course  is  de¬ 
sirable,  and  in  the  second  place  it  has  led  to  added  loyalty  to  the 
company,  because  the  employees  feel  that  the  company  has  seen  fit, 
out  of  its  own  pocket,  to  give  some  remuneration  after  their  retire¬ 
ment,  and  of  course  in  the  case  of  a  government  pension  there  would 
not  be  that  same  [266]  sense  of  loyalty,  of  obligation  to  the  indi¬ 
vidual  property,  that  we  believe  to  be  one  of  the  chief  advantages  of 
our  long  time  individual  pension  system. 
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Recross  examination  by  Mr.  Hat: 

^  * 

I  believe  in  a  pension  system  for  the  retirement  of  men.  It  is  true 
that  absent  a  pension  system  there  would  be  a  disposition  to  some 
degree  on  the  part  of  the  management  to  hold  men  on  even  beyond 
the  period  of  efficiency,  rather  than  to  turn  them  out  without  a  pen¬ 
sion,  although  I  think  that  never  amounted  to  any  very  considerable 
number  of  men. 

I  have  never  been  employed  by  a  railroad  that  did  not  have  a 
pension  system.  I  have  worked  for  the  New  York  Central,  the 
Northern  Pacific  and  the  Burlington,  and  they  all  had  pension 

283  systems,  so  I  am  not  really  in  a  position  to  say  from  any  per¬ 
sonal  knowledge  whether  that  happens  on  roads  that  have  no 

pension  systems.  Absent  a  provision  for  annuity  payments  upon  the 
retirement  of  men  it  depends  on  the  man,  I  suppose,  whether  there 
would  be  serious  objection  on  the  part  of  the  men  to  being  relieved  of 
service.  We  have  a  [267]  good  many  men  who  reached  the  age  of  70 
and  who  make  pathetic  appeals  to  be  continued  in  service.  I  think 
they  would  seriously  have  objected  to  being  retired  without  a  pension. 

As  to  whether  there  would  be  a  bad  relationship  developed  between 
the  management  and  the  men  if  we  were  undertaking  to  Establish 
the  policy  of  removing  men  without  [268]  any  pension  at  al|,  I  have 
never  had  to  do  with  the  management  of  a  property  that  did  hot  have 
a  pension  system,  so  I  really  cannot  say. 

At  the  time  the  pension  system  w,as  established  on  the  Niw  York 
Central  pensions  were  granted  at  the  beginning,  taking  into  Consider¬ 
ation  the  prior  period  of  service  plus  the  rate  of  wage.  Tfhat  was 
true  as  to  men  retired  in  1910. 

The  first  proposition  mentioned  in  the  pension  report  is  that  the 
pay  rolls  would  be  relieved^of  the  large  amounts  previously  paid  out 
for  inefficient  service.  That  is,  on  establishing  the  pensioij  system. 
I  doubt  whether  that  was  true,  in  fact,  but  undoubtedly  there  were 
some  men  who  at  that  time  were  over  70  and  who  were  continued  in 
service.  There  were  comparatively  few  men,  as  a  matter  of  fact,  re¬ 
tired  in  1910,  so  there  could  not  have  been  any  great  number  of  such 
employees.  I  have  not  in  mind  the  exact  number,  but  it  was  not  a 
large  number.  But  that  practice  would  be  indulged  in,  in  all  proba¬ 
bility,  to  some  extent.  I  suppose  that  would  be  true  in  industry  or 
anywhere  else. 

The  second  point  was  that  the  positions  vacated  by  those  pensioned 
could  be  filled  by  a  much  smaller  number  of  men.  [269]  %  think  it 
refers  primarily  to  what  was  possible  at  that  time — the  substitution 
of  younger  men  at  lower  rates  of  pay  than  the  men  who  had 

284  held  these  positions  for  long  periods  of  time  and  who  had 
gotten  increases  in  pay  from  time  to  time.  It  was  a  wholly 

different  situation.  Today  practically  all  positions  except  official  ones 
are  covered  by  our  schedules  and  a  given  position  pays  a  given  rate. 
As  to  the  positions  vacated  by  those  pensioned  being  filled  by  a  much 
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smaller  number  of  men,  it  evidently  did  not  work  out  that  way  by 
reason  of  the  fact,  as  I  say,  that  there  were  comparatively  few  men 
who  were  pensioned  during  the  first  year,  so  there  could  not  have  been 
any  great  number  of  men  who  finally  fell  into  the  purview  of  that 
section. 

The  men  that  made  this  report  were  J.  Carstensen,  A.  H.  Smith, 

C.  E.  Schoff,  R.  H.  L’Hommedieu,  J.  F.  Deems,  D.  C.  Moon,  and 

J.  Q.  Van  Winkle.  They  held  official  positions  with  the  road.  They 

were  connected  with  the  various  lines.  Mr.  Carstensen  at  that  time 

% 

was  controller  and  had  charge  of  the  accounting  for  the  properties. 
These  other  gentlemen  were  connected  with  the  New  York  Central, 
Michigan  Central,  and  the  Big  Four.  A.  H.  Smith  was  the  one  that 
became  the  president. 

[270]  Our  pension  system  has  never  been  abandoned.  There 

never  has  been  any  proposal  to  abandon  it. 

Examined  bv  Mr.  Poliak: 

•/ 

I  think  the  report  under  Mr.  Brown’s  administration,  with  the 
names  of  Mr.  Smith  and  others,  was  made  in  1909. 

[271]  I  cannot  say  accurately  as  to  whether  the  tendency  of  rail¬ 
roads  to  establish  pensions  has  been  a  growing  tendency  since  1910. 
Most  railroads  have  voluntary  pension  systems.  I  should  say  the 
proportion  that  have  them  is  greater  now  than  in  1910.  I  do  not 
know  whether  it  has  increased  at  least  half  since  1910. 

[272]  Examined  by  Mr.  Aronson: 

Speaking  of  the  New  York  Central’s  existing  voluntary  system  in 
so  far  as  men  retiring  under  this  Act  is  concerned,  it  would  be 
discontinued.  And  in  due  course  of  time  that  expense  of 

285  $3,600,000  under  the  voluntary  pension  system  that  we  have 
now  would  disappear;  but  as  I  stated  this  morning,  we  still 

have  some  original  pensioners  on  our  pension  rolls.  And  a  due 
course  of  time  might  become  an  undue  course  of  time. 

286  Lawrence  A.  Downs  was  called  as  a  witness  on  behalf  of  the 
plaintiffs,  and,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Aronson  : 

My  full  name  is  Lawrence  A.  Downs.  I  am  the  president  of  the 
Illinois  [273]  Central  Railroad  Company  and  of  the  Associated  Rail¬ 
road  Companies  with  that  company  constituting  the  Illinois  Central 
System.  I  have  been  connected  with  the  Illinois  Central  for  forty 
years.  1  was  sixty-four  years  old  last  week. 

If  we  are  required  to  put  in  this  pension  system  on  June  30th  we 
are  going  to  be  required  to  make  changes  in  our  program  of  opera¬ 
tions  on  the  Illinois  Central.  We  make  a  budget  at  the  first  of  the 
year  estimating  our  earnings  as  near  as  we  can,  and  we  usually  esti¬ 
mate  it  pretty  accurately,  and  then  make  a  plan  of  expenditures. 
Our  budget  this  year  calls  for  all  of  these  expenditures,  and  we  will 
have  left  after  all  of  our  taxes  and  fixed  charges  and  interest  are 
paid,  $200,000,  not  including  this  pay  roll  tax.  If  we  have  to  add 
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that  to  it,  it  will  make  about  $1,500,000  more,  and  we  would  fail  in 
our  operations  by  $1,300,000. 

In  that  contingency,  we  would  have  to  reduce  our  expenses  by  re¬ 
ducing  our  forces,  reducing  our  purchases  in  such  a  way  that  we 
could  meet  these  bills  that  come  to  us  every  quarter.  [274]  We 
would  have  to  lay  less  rail,  put  in  a  less  number  of  ties,  put  in  less 
ballast,  stop  our  repairing  of  freight  cars,  passenger  cars,)  and  loco¬ 
motives.  That  would  decidedly  mean  reducing  the  men  in  employ¬ 
ment.  This  work  that  would  be  curtailed  as  I  have  described  is 
work  that  in  my  judgment  and  the  judgment  of  the  management 
is  desirable  and  important  work  to  be  progressed. 

Our  railroad  company  has  not  been  enjoying  net  income  during 
the  past  few  years;  we  have  not  had  a  net  income  since  1930.  We 
have  had  to  borrow  money  to  meet  our  obligations.  We  have  nearby 
maturities;  we  have  a  lot  of  them  for  next  year.  We  do  not 

287  have  any  for  the  remainder  of  the  current  calendar  year.  We 
have  one  of  $8,000,000  that  is  already  arranged  for  by  the 

Reconstruction  Finance  Corporation  with  the  approval  of  the  Com¬ 
mission.  That  was  about  $8,000,000.  And  then  our  jqrst  one  is 
May  31  for  $2,483,000.  We  have  one  on  June  18  for  $7,500,000.  We 
have  one  for  December  7,  $7,773,000;  and  then  this  $8,CKb0,000  that 
is  to  be  renewed  will  come  due  one  more  year  from  Juty  1st,  so  it 
will  come  due  on  July  1st,  1937.  The  ones  that  I  named  are  all 
1937’s,  outside  of  this  one  that  will  come  due,  that  we  ha[ve  already 
arranged  for,  on  July  1,  1936.  [275]  And  the  arrangement  we  made 

was  an  extension  of  one  year.  We  have  no  bank  loans  outstanding. 

We  are  planning  to  refund  those  maturities.  We  have  every 
assurance  that  they  will  be  refunded  when  they  come  due,  provided 
that  our  operations  in  the  future  will  be  as  good  as  they  have  been 
in  the  past.  That  is  why  I  am  concerned  about  paying  this  money 
at  the  present  time.  With  the  inclusion  of  this  pay  roll  tax  on  our 
present  basis  we  will  have  a  deficit  for  the  current  year  of  $1,300,000. 
I  am  afraid  this  would  interfere  with  our  renewal  or  financing. 

If  this  matter  is  delayed  undetermined,  if  these  men  are  retired 
under  the  law — take  section  foreman,  agents,  telegraph  operators — 
they  will  bid  in  the  positions  made  vacant  by  those  that  are  retired, 
[276]  move  to  other  cities.  Certain  places  will  not  be  vacated  much, 
like  in  shops,  because  they  work  in  the  same  shops.  Sometimes  we 
train  an  engine  man  to  work  on  the  same  seniority  district}.  He  with 
a  great  number  of  our  employees  will  move.  Then  if  this  is  uncon¬ 
stitutional  and  the  men  come  back  to  work,  it  will  all  have  to  be  done 
over  in  the  reverse  direction.  There  will  decidedly  be  a  disturbance 
in  the  event  that  those  men  come  back  into  service  a  year  or  so  hence. 

In  this  way,  that  a  person  at  a  town  called  Smith  would  be  retired, 
and  a  person  in  a  town  called  Jones,  the  agent  there,  who  is  a 
younger  man  and  not  retired,  would  come  up  to  Smith.  The 

288  man  in  the  town  called  Green  would  go  up  to  Jones,  and  the 
man  in  a  town  called  Black  would  go  up  to  the  other  place, 
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and  so  on.  This  one  man — that  is  only  one  operation  I  am  speaking 
of — this  man  returns  and  naturally  he  would  want  his  position  back 
because  he  would  not  be  getting  any  money  from  the  government  if 
the  law  is  declared  unconstitutional.  Therefore  he  would  want  his 
position  back  again  at  Jones,  if  I  called  it  Jones,  and  therefore  that 
man  would  have  to  go  back  to  his  place,  and  the  other  man  to  his 
place,  and  so  on.  There  would  be  such  wholesale  changes  that  the 
efficiency  of  the  service  would  not  be  good  for  the  time  being.  The 
individuals  who  in  that  event  would  be  demoted  would  be  very  much 
concerned.  And  tha.t  dislocation  is  minimized  by  expedition  in  the 
determination  of  this  issue. 

Cross  examination  by  Mr.  Hay  : 

Those  two  movements  that  I  have  mentioned,  resulting  in  this  con¬ 
fusion,  would  result  only  in  the  event  the  court  held  the  Act  uncon¬ 
stitutional.  If  the  court  held  it  was  constitutional,  they  would  stay 
where  they  were.  I  am  meaning  to  suggest  that  on  account  of  the 
shifting  back  again  that  there  would  be  this  burden,  not  the  initial 
dislocation,  except  that  the  great  [278]  numbers  that  would  come  at 
one  time  might  make  a  difference  in  the  efficiency.  I  would  be  glad 
to  be  putting  on  a  lot  of  men  right  now  due  to  the  demands  of  busi¬ 
ness  ;  I  would  hate  to  put  off  a  lot  of  men,  too. 

We  have  a  retirement  or  pension  system  on  our  road.  We  changed 
it  two  years  ago,  and  it  is  not  at  70  now. 

I  don’t  think  we  have  a  good  many  old  men  in  our  service  that 
cannot  really  do  a  full  man’s  work.  If  we  have  firemen  on  our  road 
now,  that  cannot  do  a  fireman’s  job  in  hot  weather,  I  have  never 
heard  of  him.  I  know  Mr.  Atwell,  the  general  manager  of  the  Illi¬ 
nois  Central.  I  know  his  signature.  That  is  his  signature  [handing 
a  paper  to  the  witness] . 

289  [279]  By  Mr.  Hay: 

Q.  I  notice  this  in  the  letter  signed,  as  you  see,  by  Mr.  At¬ 
well,  General  Manager,  director  to  Mr.  C.  A.  Tweedy,  General 
Chairman,  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
7339  Yates  Street,  Chicago,  and  A.  Blankenship,  General  Chairman, 
Brotherhood  of  Locomotive  Engineers,  1025  Latham  Street,  Memphis 
[reading]  : 

“Gentlemen :  Messrs.  Tweedy  and  Blankenship  have  requested  that 
during  the  extreme  hot  weather  of  this  year,  1932,  and  due  to  age  of 
many  of  the  firemen  who  have  been  working  as  engineers  many  years 
and  who  have  been  rduced  to  the  position  of  firemen,  that  wherever 
firemen  wish  to  do  so  that  they  be  allowed  to  double  up  on  the  engine 
over  a  district.  By  doubling  up  I  mean  two  firemen  go  out  on  the 
same  engine,  the  time  to  be  turned  in  for  one  man. 

“This  will  not  involve  any  additional  cost  to  the  railroad  company, 
and  will  enable  some  men  who  are  physically  unable  to  stand  the 
trip  to  work,  and  you  have  my  permission  to  make  the  arrangement 
whenever  the  conditions  seem  to  warrant,  it  being  definitely  under¬ 
stood  that  payment  for  the  trip  will  only  be  made  to  one  man. 
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“The  fireman  who  is  called  for  the  trip  will  be  held  to|  be  the 
responsible  man.” 

Q.  What  is  the  date  of  that  letter  ? 

A.  July  16,  1932. 

Mr.  Downs  (continuing).  Mr.  Atwell  is  the  general  maiiager  of 
the  road,  and  he  was  in  charge  of  that  territory  just  referred  to. 

That  is  not  an  order.  It  is  a  permission.  Permission  based  not 
upon  the  fact  that  we  had  some  old  firemen  but  based  on  (the  fact 
that  they  requested  it,  and  that  is  the  answer  to  the  request,  saying 
they  could  put  two  men  on.  I  suppose  he  could  have  said  they  could 
put  four  on  if  they  wanted  to,  provided  it  would  only  cost  for  one 
man.  I  don’t  know  any  that  had  two.  I  will  not  |say  that 

290  they  did  not  have  two,  nor  four,  either.  | 

Q.  As  a  matter  of  fact,  Mr.  Downs,  this  letter  in  t|ruth  and 
fact  reflects  a  condition  that  prevailed  not  only  on  your  ro^d  but  on 
other  roads  in  the  Middle  West,  does  it  not? 

A.  Reflects  what? 

Q.  With  respect  to  having  in  the  service  old  men,  due  to  the  fact 
that  your  retirement  system  did  not  require  retirement  until  70,  and 
due  to  the  operation  of  the  seniority  system,  and  due,  farther,  to 
the  reduction  of  men.  Is  it  not  true  that  those  things  reflect  a  condi¬ 
tion  that  prevails  on  [281]  the  roads  in  the  territory  that  you  are 
familiar  with,  out  in  the  Middle  West? 

A.  I  don’t  think  it  is  any  different  now  than  it  has  been  ^ver  since 
I  have  been  working  for  the  railroad. 

Redirect  examination  by  Mr.  Aronson:  j 

I  do  not  know  how  many  men  were  involved  in  that  permission. 
Counsel  has  not  helped  me  to  ascertain  that.  I  have  not  seen  the 
letter  to  which  that  is  a  response,  this  letter  being  addressed  to  the 
General  Chairmen  of  the  Brotherhoods.  I  do  not  know  whether  the 
letter  to  which  it  is  an  answer  states  the  number  of  men.  For  all  I 
know  there  might  be  one  or  two  or  three  men  involved  in  that  cate¬ 
gory.  I  don’t  know  anything  about  it. 

Recross  examination  by  Mr.  Hay: 

The  schedule  of  this  new  streamline  train  that  [282]  we  just 
started  between  Chicago  and  St.  Louis  is  294  miles  in  295  minutes 
including  seven  stops.  That  is  thirty-five  minutes  faster  than  the 
Daylight  Special.  It  is  proving  to  be  rather  popular  so  far. 

| 

291  [282]  Edward  G.  Buckland  was  called  as  a  witness  on 
behalf  of  the  plaintiffs  and,  being  first  duly  sworn, (testified  as 

follows : 

I 

Direct  examination  by  Mr.  Aronson  : 

I  am  chairman  of  the  board  of  directors  of  the  New  (York,  New 
Haven  &  Hartford  Railroad  Company,  its  subsidiaries,  and  of  the 
New  York,  Ontario  &  Western.  [283]  I  am  president  qf  the  Rail- 
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road  Credit  Corporation  whose  principal  place  of  business  is  Wash¬ 
ington,  D.  C. 

The  Railroad  Credit  Corporation  is  a  Delaware  corporation  created 
pursuant  to  the  permission  of  the  Interstate  Commerce  Commis¬ 
sion  following  the  increase  in  freight  rates  permitted  in  1931.  In 
the  summer  of  1931  we  asked  for  permission  to  make  a  15-percent 
increase  in  freight  rates.  It  was  denied  in  terms  by  the  Interstate 
Commerce  Commission,  but  upon  certain  commodities  increases  were 
permitted,  upon  condition,  in  the  first  decision  of  the  Commission, 
that  the  increases  should  be  pooled  to  give  to  railroads  needing  the 
amount  in  order  to  take  care  of  their  fixed  interest  obligations  and 
avoid  a  default.  The  railroads  pointed  out  to  the  Commission  that 
that  would  probably  result  in  ultra  vires  acts  on  the  part  of  the 
railroads  in  giving  away  revenue  which  had  been  obtained  from  pre¬ 
sumably  reasonable  rates,  and  the  Commission  then  modified  its  order 
so  as  to  permit  the  railroads  to  loan  the  amount  so  obtained  to  rail¬ 
roads  needing  the  same  in  order  to  meet  their  fixed  interest  obliga¬ 
tions  and  avoid  default. 

Pursuant  to  that  the  Railroad  Credit  Corporation  was  organized 
as  the  agency  through  which  there  was  collected  in  the  15  months 
beginning  January  1,  1932,  and  ending  March  31,  1933,  the  increase 
in  rates,  and  the  total  amount  so  collected  was  between  $75,000,000 
and  $76,000,000.  Two  million  dollars  of  that,  in  round  numbers  was 
reserved  for  tax  refunds  to  railroads  that  were  required  to  pay  taxes 
on  account  of  the  [284]  increased  income,  and  seventy-three  and 
a  half  million  dollars  was  loaned  to  53  railroads  in  order  to 
292  meet  their  fixed  interest  obligations  and  in  the  hope  of  avoid¬ 
ing  a  default. 

As  president  of  the  Railroad  Credit  Corporation,  it  has  become 
my  duty  and  work  to  keep  in  touch  with  the  loans  so  made  by  my 
corporation  to  various  railroad  companies ;  and  that  includes  monthly 
reports  from  all  of  the  corporations  to  whom  loans  have  been  made 
up  to  the  time  when  they  repay  their  loans.  There  are  still  38  in 
debt  to  the  corporation. 

Before  I  became  chairman  of  the  board  of  directors  of  the  New 
Haven  Railroad  Company,  I  had  been  in  touch  with  financial  matters 
for  that  company,  or  in  charge  of  financial  matters;  I  came  with 
the  New  Haven  road  in  1898,  38  years  ago  next  August,  and  for  a 
number  of  years  was  the  attorney  and  executive  representative.  I 
afterwards  became  general  counsel,  then  vice-president  and  general 
counsel,  then  vice-president  in  charge  of  law,  finance  and  corporate 
relations.  During  Federal  control  I  was  president  of  the  corporation, 
and  during  the  disability  of  our  late  president,  Mr.  Pearson,  was 
president  of  the  corporation  until  Mr.  Pelley  succeeded,  when  I 
became  chairman  of  the  board  and  have  remained  that  ever  since. 

[285]  I  have  heard  the  testimony  of  the  witnesses  who  were  on 
the  stand  today.  Referring  to  the  same  subject  matter,  so  far  as  the 
financial  situation  is  concerned  and  with  reference  to  the  situation 
confronting  railroads  in  the  way  of  the  making  of  expenditures  for 
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maintenance  and  operation  during  the  immediate  future,  so  far  as 
the  reports  of  these  railroads  reveal,  the  statements  which  have  been 
made  by  the  several  executives  today  are  typical.  Of  course,  I  do 
not  know  what  the  budgets  of  the  several  borrowing  railroads  are. 
I  do  know,  however,  that  the  railroads  as  a  whole  suffered  a  diminu¬ 
tion  in  revenue  from  the  normal  period  prior  to  1931  of  about  six 
and  a  quarter  billion  dollars  of  gross,  suffered  a  diminution  of  more 
than  half,  and  for  the  last  five  years  that  has  not  varied.  As  a 
result  of  that,  as  the  reports  come  to  me,  there  has  been  cut  in 

293  half  the  normal  amount  spent  for  maintenance  and  repair  of 
structures  and  equipment  by  the  railroads  as  a  whole,  and 

during  that  time  the  normal  expenditures  in  the  way  of  additions  and 
betterments  charged  to  capital  have  been  about  one  fourth  of  what 
they  were  during  the  normal  period.  All  of  this,  of  course,  indicates 
that  there  is  a  maintenance  to  be  made  up,  and  if  the  railroads  are  to 
keep  in  advance  and  keep  up  in  their  progress  they  ought  to  make 
capital  expenditures  for  new  and  better  equipment,  such  as  stream¬ 
lined  trains  or  trains  of  lighter  character,  air-conditioning,  and  other 
matters  which  involve,  as  against  maintenance,  the  necessity  for 
capital  expenditures. 

[286]  In  addition  to  that,  there  are  also  very  serious  amounts  of 
maturities.  The  nearby  maturities  of  the  railroads  for  the  next  two 
years  aggregate,  in  mortgages,  equipment  trust  obligations,  miscel¬ 
laneous  obligations,  and  short  term  obligations,  around  $500,000,000 
a  year,  at  that  rate. 

Of  these  maturities,  I  have  got  loans  and  bills  payable  for  1936 
and  1937  of  $150,000,000.  Mortgage  bonds  in  1936,  $208,000,000.  In 
1937,  $87,000,000.  Collateral  trust  bonds  in  1936,  $85,000j000 ;  1937, 
$11,800,000.  Miscellaneous  obligations  in  1936  of  $1,521,000;  in  1937, 
$26,662,000.  Equipment  trust  obligations  in  1936  of  $86,100,000,  and 
in  1937,  $83,510,000.  And  then  to  the  Reconstruction  Finance  Corpo¬ 
ration  there  is  about  $394,000,000.  A  large  part  of  it — although  I 
cannot  get  that  breakdown ;  I  have  not  been  able  to — is  due  within 
those  two  years.  The  whole  amounts  to  approximately  $1,175,000,000, 
due  in  the  next  two  years. 

In  the  case  of  the  maturities  for  the  next  12  months  of  those  that  I 
have  described,  with  the  exception  of  perhaps  the  equipment  trust 
obligations  [287]  necessarily  refunding  operations  ratheij  than  cash 
payments  will  be  the  rule  with  the  exception  only  in  the  (case  of  the 
comparatively  few  carriers,  if  there  be  such,  that  are  in  satisfactory 
financial  condition.  If  you  will  look  over  the  net  inpome  of  the 

294  carriers  for  the  last  five  years  you  will  find  as  a  total  that  they 
have  been  in  the  red.  This  last  year  I  think  all  of  the  carriers 

of  the  country  failed  by  $208,000  of  earning  their  fixed  charges,  taking 
them  all  in  all.  That  is  a  composite  figure.  There  are  about  half  the 
mileage  of  the  railroads  that  earned  a  small  surplus,  and  another 
half  of  the  mileage  that  earned  an  equal  or  greater  amouiit  of  deficit. 
In  addition  to  that,  if  there  were  to  be  applied  the  obligations  in- 
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volved  in  the  tax  act  upon  the  basis  of  1935  it  would  have  increased 

that  $208,000  by  about  $58,208,000. 

Stated  differently,  on  the  basis  of  1935,  by  reference  to  the  carriers 
in  a  composite  way,  having  no  net  income  except  for  the  few 
thousands  that  I  have  mentioned,  if  the  excise  tax  that  we  are  dealing 
with  in  this  case  had  been  in  effect  in  that  year,  it  would  have  con¬ 
verted  that  into  a  composite  corporate  deficit  of  $50,000,000  that  I 
speak  of. 

[2S8]  As  a  result  of  my  experience,  I  would  say  that  if  the  deter¬ 
mination  of  the  validity  or  invalidity  of  this  tax  is  postponed,  then, 
with  reference  to  the  taking  care  of  the  maturities  to  w’hich  I  have 
referred  three  things,  specifically,  in  my  opinion,  will  happen,  from 
my  observation.  Carriers  requiring  extensions  of  loans  from  the 
R.  F.  C.,  or  carriers  who  are  unable  to  obtain  extensions  of  their 
loans  elsewhere  and  must  go  to  the  R.  F.  C.  for  the  first  time,  must 
first  obtain  a  certificate  from  the  Interstate  Commerce  Commission 
that  their  financial  condition  is  such  that  they  do  not  require  reor¬ 
ganization.  As  a  condition  precedent  to  asking  for  any  loan  from 
the  R.  F.  C.  they  must  first  obtain  that  certificate  from  the  Interstate 
Commerce  Commission. 

In  the  application — I  speak  now  authoritatively  because  I  made  the 
application  for  the  New  Haven — on  the  application  you  have  got  to 
set  out  what  your  liabilities  are  to  be,  what  your  expenditures  are 
to  be,  and  the  Interstate  Commerce  Commission  will  require  carriers 
who  apply  for  this  certificate  to  state  all  of  the  expenses 
295  to  which  they  are  either  surely  or  contingently  to  be  put. 

Among  those  will  be  this  ex-  [289]  penditure  for  the  payment 
of  the  excise  tax.  That  applies  both  to  carriers  seeking  a  renewal  of 
their  loans  and  carriers  coming  to  the  R.  F.  C.  for  the  first  time. 
Mv  knowledge  of  the  condition  of  some  of  these  carriers  makes  me 
of  the  opinion  that  their  ability  to  withstand  a  reorganization  may 
depend  upon  whether  or  not  they  are  going  to  be  subjected  to  this 
additional  tax,  and  that  ought  to  be  determined,  because  if  this  tax 
is  unconstitutional  it  certainly  would  be  exceedingly  unwise  unneces¬ 
sarily  to  throw  these  carriers  into  a  reorganization. 

Something  in  the  way  of  concrete  evidence  that  what  I  am  testi¬ 
fying  to  is  practical  bitter  experience,  was  suffered  in  our  own  case. 
The  New  Haven  road  applied  for  a  loan  from  the  R.  F.  C.  in  August 
or  September  of  last  year,  and  the  Interstate  Commerce  Commission, 
in  denying  the  New  Haven  a  certificate,  referred  to  the  fact  that 
the  New  Haven  had  failed  to  include  in  its  expected  expenses,  among 
other  things,  the  amount  payable  under  the  railroad  retirement  act. 
There  were  some  other  matters  which  were  included  in  that  but 
that  was  one  of  the  things.  The  Interstate  Commerce  Commission 
declined  to  give  a  certificate  and  the  R.  F.  C.  declined  to  make  the 
loan.  [290]  And  the  trusteeship  of  the  New  Haven  followed  on 
October  23. 

As  to  refundings  or  refinancings  other  than  those  from  the  Re¬ 
construction  Finance  Corporation  where  application  is  made  in  the 
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ordinary  course  of  business  for  a  commercial  refunding  or  borrow¬ 
ing,  naturally  the  proposed  lender  looks  into  the  credit  of  the  appli¬ 
cant,  and  it  determines  from  its  future  cash  position,  its  future  pos¬ 
sibilities  of  earnings,  what  that  credit  is  likely  to  be.  If  this  tax 
obligation  is  hanging  over  an  applicant  the  proposed  lender  yrill  nec¬ 
essarily  have  to  take  that  into  consideration,  and  in  determining  the 
rate  of  interest  and  the  price  at  which  the  security  may  be  sold  the 
credit,  thus  affected,  will  materially  also  affect  the  terms  upon 

296  which  the  loan  will  be  made.  If  the  act  should  be  (declared 
unconstitutional,  nevertheless,  the  die  will  have  been  ^ast  and 

the  price  at  which  the  security  may  be  sold  and  the  interest  Which  it 
will  have  to  bear  will  be,  in  the  first  instance,  that  much  lo'vVer,  and 
in  the  second  instance,  that  much  greater,  not  only  temporarily,  but 
during  the  entire  life  of  the  security.  Then  there  is  one  ot^er  thing 
that  appeals  to  me  very  strongly,  and  that  is,  as  Chairman  of  the 
Board  of  the  New  Haven,  there  is  imposed  upon  a  comnliiltee  of 
which  I  am  chairman  the  obligation  to  prepare  a  plan  for  ^organi¬ 
zation.  We  find  ourselves  [291]  very  much  embarrassed,  you^  Honor, 
in  preparing  the  plan  because  we  do  not  know  what  these  contingen¬ 
cies  are.  The  tax  upon  the  New  Haven  is  about  at  the  rate  of 
$100,000  a  month,  or  $1,200,000  a  year.  In  making  up  our  plan  we 
have  got  to  either  exclude  or  include  $1,200,000  a  year.  If  you  take 
$1,200,000  a  year  and  capitalize  it  at  4  per  cent,  which  is  the  basis 
of  the  first  mortgage  bonds  we  might  issue,  you  have  $30,000,000  to 
take  care  of  right  there,  and  the  determination  of  youij  plan  is 
going,  in  large  measure,  to  be  guided  by  what  you  have  to!  look  out 
for  in  the  future.  I  had  to  go  to  the  judge  of  our  court  up  there 
and  tell  him  that  I  could  not  make  up  my  plan  with  this  uncertainty, 
and  asked  for  an  extension  of  time.  If  you  count  on  the  tax  act 
being  unconstitutional  and  yet  you  charge  your  company  with  the 
capitalization  of  $1,200,000  a  year,  you  are  going  to  do  anj  injustice 
to  somebody  and  you  are  going  to  give  somebody  an  unearned  profit. 
There  are  93  of  these  carriers  in  receivership  or  trusteeship  in  this 
country.  I  have  learned  of  only  two  plans — and  those  of  minor 
railroads — that  have  yet  been  filed,  and  all  of  them  are  embarrassed 
by  these  contingencies  which  ought  to  be  resolved,  and  resolved 
speedily. 

With  this  cloud  in  the  sky,  the  matter  of  uncertainty,  the  reorgani¬ 
zation  will  either  hurt  [292]  some  unjustly  or  help  some  unjustly. 
When  I  say  “some”  I  mean  classes  of  security  holders. 

The  point  is  that  the  reorganization  plan  is  a  new  capitaliza- 

297  tion,  with  some  adjustment  of  fixed  charges.  If  this  is  &,  valid 
exaction,  it  will  make  the  recession  of  obligations  that  much 

deeper.  To  that  extent  security  holders  will  be  affected  in  a  class  of 
securities.  So  that  if  a  plan  is  formulated  notwithstanding  the  pen¬ 
dency  of  this  matter,  there  is,  in  the  very  essence  of  the  plan,  specu¬ 
lation. 

The  very  idea  of  the  Congress  in  first  enacting  Section  77,  and  later 
amending  it,  was  to  compel  speedy  reorganizations.  Provisions  to 


178  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

that  effect  are  in  the  statute — pro-  [293]  vision  which  require  the 
plan  to  be  filed  within  6  months  after  the  trustee  is  appointed;  and 
the  court  is  only  given  discretion  to  delay  the  filing  of  the  plan 
another  6  months.  It  is  highly  desirable,  of  course,  that  reorganiza¬ 
tion  should  be  completed  and  the  properties,  under  proper  reorgani¬ 
zation,  should  go  back  to  their  management. 

Cross-examination  by  Mr.  Hat: 

[294]  I  will  read  this  to  you : 

Maturing  obligation^  of  the  railroads  for  the  years  1936  and  1937, 
as  of  December  31,  1935 : 

Loans  and  bills  payable,  $150,244,601. 

Mortgage  bonds,  1936 — that  is,  for  the  year  1936 — $208,282,000. 

Mortgage  bonds  for  the  year  1937,  $87,519,000. 

I  am  inclined  to  think  that  those  last  three  figures  are  simply  round 
figures. 

Collateral  trust  bonds,  1936,  $85,778,000. 

Collateral  trust  bonds,  1937,  $11,886,000. 

Miscellaneous  obligations,  1936,  $1,521,000. 

Miscellaneous  obligations,  1937,  $26,662,000. 

Equipment  trust  obligations,  1936,  $86,160,000. 

Equipment  trust  obligations,  1937,  $83,510,000. 

That  makes  a  total  of  $741,542,601  for  those  2  years,  exclusive  of 
the  R.  F.  C. 

298  I  have  no  idea  what  the  average  rate  of  interest  is  on  these 
obligations.  I  think  that  you  will  find  most  of  them  are 
around  four  or  five  per  cent.  That  is  my  guess.  Without  going  into 
details,  in  the  process  of  refunding  there  is  a  lower  rate  of  interest 
available  now  where  the  security  is  good.  [295]  The  banks  are  filled 
with  money,  but  the  banks  will  not  lend  it  unless  they  get  a  degree 
of  security  and  collateral  that  the  railroads  do  not  have.  That  is 
the  difficulty  of  the  whole  thing. 

I  said  the  proportions  which  the  railroads  had  spent  during  the 
period  of  the  depression  were  only  one-half  what  they  spent  during 
the  normal  period;  and  for  additions  and  betterments,  only  one- 
quarter  of  what  they  spent  during  the  normal  period. 

I  do  not  know  whether  most  of  these  roads  that  are  in  this  position 
that  I  have  mentioned  have  pension  systems.  My  road  has  a  pension 
system  and  we  are  in  trusteeship. 

I  assume  trusteeship  means  proceedings  under  sec-  [296]  tion  77 
of  the  bankruptcy  act,  as  distinguished  from  proceedings  in  equity 
in  receivership.  A  trustee  is  appointed  under  section  77,  and  a 
receiver  is  appointed  in  the  ordinary  equity  proceeding. 

Our  road,  at  the  time  we  went  under  trusteeship,  had  a  pension 
system  and  had  had  for  several  years.  We  were  approaching  trustee¬ 
ship  for  some  time  but  we  held  on  to  our  pension  system.  We  not 
only  thought  it  advisable  to  do  it  but  we  asked  the  trustees  in  bank¬ 
ruptcy  and  the  court  to  confirm  it,  and  they  have  done  so.  I  suppose 
that  other  roads  that  have  been  faced  with  financial  difficulty  have 
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held  on  to  their  pension  systems.  [297]  In  the  railroad  world  a 
pension  system  is  unquestionably  looked  upon  as  an  asset  to  tlie  rail¬ 
roads.  We  men  who  are  in  the  railroad  business  want  our  mep  to  be 
taken  care  of.  There  is  not  any  question  about  that. 

Our  road  did  not  go  into  trusteeship  on  account  of  the  enactment 
of  this  first  pension  law.  I  did  not  say  it  was  because  of  the  enact¬ 
ment  of  the  second  one.  I  did  not  give  any  such  testimony  as 

299  that  any  of  these  roads  went  into  trusteeship  or  receivership 
on  account  of  the  alarm  over  this  law,  or  the  uncertainty. 

What  I  did  say  was  that  if  the  roads  are  required,  in  addition  to 
their  other  burdens  which  they  sustain,  to  contribute  this  tax  in  the 
ensuing  year,  it  is  my  opinion  that  in  all  probability  some  will  have 
to  go  into  trusteeship  that  otherwise  would  not.  I  have  not  studied 
that  in  detail,  but  that  is  my  opinion.  If  we  get  an  unexpected 
increase  in  gross  operating  revenues  which  is  not  now  in  sight^  it  may 
avoid  it.  In  any  of  these  refinancing  processes  [298]  the  refunding 
bonds  issued  would  run  over  a  long  period  of  years.  If  this  pension 
system  goes  into  effect  it  will  replace  immediately  the  private  (pension 
systems,  in  so  far  as  future  retirements  are  concerned.  And,  as  time 
passes,  the  pensioners  under  the  private  pension  systems  will  die  off. 

We  are  paying  out  on  our  pension  plan  now  about  $900,00()  a  year, 
from  $75,000  to  $S5,000  a  month,  or  from  $900,000  to  $1.0^)0,000  a 
year.  Our  figure  under  this  would  be  about  $1,200,000.  We  would 
have  to  keep  on  paying  the  other  too.  If  you  get  into  the  fact  that 
the  old  fellows  die  off ;  they  get  fewer  and  fewer  all  the  timp ;  [299] 
the  actuarial  survey  would  indicate  that  the  tax  which  wrill  bp  placed 
upon  the  railroads  will  be  very  considerably  more  than  this  amount. 
I  say  that  advisedly,  because  I  have  made  an  actuarial  survey.  I 
think  you  will  find  from  the  actuarial  survey  that  this  will  increase 
very  much  the  obligations  which  railroads  have.  For  the  existing 
people,  as  they  die  off,  nothing  will  have  to  be  paid  for  them ;  that  is 
certain. 

I  cannot  remember  now’  what  the  size  of  the  other  items  w'as  that 
we  omitted  from  the  report  which  caused  the  Interstate  Commerce 
Commission  to  refuse  to  grant  a  certificate.  I  know  the  iterjns.  One 
was  that  they  criticized  our  not  taking  into  account  the  probable 
diminution  in  passenger  revenue  because  of  the  expected  order  of  the 
Interstate  Commerce  Commission,  which  had  not  then  been  issued, 
with  respect  to  reducing  passenger  [300]  rates  from!  3.6  to  2 

300  cents.  They  also  objected  to  our  not  having  taken  into  con¬ 
sideration  the  penalty  which  we  would  suffer  from  the  in¬ 
creased  price  of  coal  under  the  Guffey  Act,  which  I  think  has  since 
been  declared  unconstitutional.  Then  they  referred  also  to  the  Social 
Security  Act  and  to  the  Railroad  Retirement  Act.  I  think  those 
four  things  were  what  they  referred  to  in  their  criticism  of  bur  appli¬ 
cation.  I  do  not  think  we  would  have  gone  in  anyhow.  I^e  w’ould 
get  into  a  discussion  which  would  be  very  far  afield  if  we  Were  to  go 
into  the  question  of  whether  we  would  have  gone  in  anyway  or  not. 
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[301]  I  have  seen  this  list  of  roads  in  trusteeship.  A  very  large 
number  of  the  Class  I  railroads  went  into  receivership  after  the 
present  act  was  passed. 

301  [305]  Julius  H.  Parmelee  was  recalled  as  a  witness  for  and 
on  behalf  of  the  plaintiffs  and,  having  been  previously  sworn, 

was  further  examined  and  testified  as  follows : 

Cross  examination  bv  Mr.  Hay  : 

In  my  testimony  the  other  day  I  presented  a  general  statement 
at  first,  and  then  an  exhibit  in  some  detail  showing  quite  a  number 
of  the  railroads  in  receivership. 

[306]  I  have  studied  the  subject  of  railroad  economy,  and  the 
economies  to  be  effected  in  the  operation  of  railroads.  I  know  of 
no  road  that,  as  it  approached  or  went  into  receivership,  discon¬ 
tinued  its  pension  system.  It  is  my  understanding  that  by  order 
of  court  a  number  of  pension  systems  were  continued,  or  that  the 
pension  systems  were  continued  in  operation  whenever  there  was 
any  question  raised  about  it.  I  have  never  checked  up,  personally,  on 
that. 

[307]  My  Exhibit  13  gives  the  operating  revenues  for  the  plaintiff 
carriers  for  the  12  months  ending  September  30,  1935.  That,  as 
shown  on  the  exhibit,  was  $3,441,636,778.  As  to  the  operating  reve¬ 
nues  of  all  steam  railways,  including  classes  I,  II,  and  III  and 
switching  and  terminal  companies,  the  latest  calendar  year  for  which 
those  statistics  are  available  is  the  calendar  vear  1934.  And  in  the 
Interstate  Commerce  Commission’s  report  on  statistics  of  railways 
for  that  year — commonly  known  as  the  Blue  Book — at  page  S-70, 
the  operating  revenues  of  all  steam  railways,  including  switching  and 
terminal  companies,  for  the  year  1934,  are  given  as  $3,377,000,000. 

[308]  The  operating  revenues  for  the  calendar  year  1933  appear  in 
the  same  statement  to  which  I  just  referred.  The  total  for  1933 
is  given  as  $3,195,000,000.  There  was  an  increase  in  1934  over  1933  of 

$182,000,000. 

302  The  figures  for  the  year  1935— that  is,  for  the  calendar  year 
1935  as  a  whole — are  available  only  for  railways  of  class  I; 

that  is,  the  so-called  million-dollar  railways.  The  total  operating 
revenues  for  the  calendar  year  1935,  of  the  class  I  railways,  were 
$3,450,000,000.  [309]  For  the  year  1934,  for  the  same  class  of  rail¬ 

roads,  it  was  $3,272,000,000.  For  1933  it  was  $3,095,000,00.  I  do  not 
seem  to  have  anything  with  me  on  the  year  1936,  or  any  part  thereof. 
There  was  an  increase  of  5  or  more  percent  in  gross  operating  rev¬ 
enues  for  each  year — that  is,  1934  over  1933,  and  1935  over  1934.  The 
increase  in  gross  operating  revenues — taking  into  account,  of  course, 
any  additional  expenditures  that  there  would  be  entailed  in  increas¬ 
ing  the  revenues — essential  to  equal  $58,000,000  would  be  between  V/2 
and  2  percent.  There  is  considered  to  be  what  some  of  the  railroads’ 
presidents  referred  to  the  other  day  as  an  upswing  in  railroad 
business  at  the  present  time. 
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[31]  Mr.  Dickson  and  I  prepared  a  summary  of  the  War  Admin¬ 
istration  of  the  Railways  in  the  United  States  and  Great  Britain. 
As  transportation  exists  at  the  present  time,  I  consider  railroads  as  a 
vital  part  of  the  national  defense,  and  to  industry  and  commerce  and 
the  general  welfare. 

[311]  With  reference  to  the  statement  made  in  my  book: 

(Mr.  Hay  exhibited  a  paper  to  plaintiff's  counsel.) 

“Dependence  of  a  nation  upon  its  transportation  system  in  time  of 

war  has  come  to  be  almost  complete.  If  the  transportation  system  is 
in  time  of  peace  a  vital  current  along  which  flows  the  lifeblood  of  a 
nation’s  economic  activities,  even  more  vital  and  essential  is1  it  to  a 
nation  struggling  for  very  existence  in  time  of  war.” 

[312]  In  my  opinion  that  is  true,  and  the  railroads  today  are  a 
vital  part  of  the  transportation  system,  as  they  have  always  been. 

Redirect  examination  by  Mr.  McInnis  :  j 

I  stated  that  in  order  to  raise  $58,000,000,  it  would  lie  neces- 
303  sary  to  apply  a  percentage  factor  of  1  y2  to  2  percent^— I  gave 
simply  a  range — to  the  gross  revenue,  or  to  the  total  operating 
revenue  of  the  class  I  roads.  I  meant  in  that  group.  That  figure  was 
obtained  by  constructing  a  percentage  of  the  total  operating  Revenues 
of  all  the  roads.  The  percentage  that  it  would  be  necessary  jto  apply 
to  the  operating  revenue  of  New  Orleans,  Texas,  and  Missouri  is  4.23 
percent.  [313]  The  percentage  to  the  St.  Louis,  San  Franqisco,  and 
Texas  would  be  2.54  percent.  The  percentage  to  the  Chicago,  Rock 
Island,  and  Pacific  would  be  1.96  percent. 

Without  going  further  into  the  table,  the  third  column  of  the  table, 
Exhibit  13,  indicates  the  percentage  by  particular  railroads,  and  that 
percentage  ranged  from  a  maximum  of  4.23  to  a  minimum  of  .34 
And  the  figure  .34  is  not  34  percent  but  is  .34  of  one  percent 

For  all  the  original  plaintiff  carriers,  the  average  percentage  of 
the  net  railway  operating  income,  as  shown  by  Plaintiffs’  Exhibit  15, 
that  it  would  be  necessary  to  devote  to  this  purpose  in  ord^r  to  raise 
the  $58,000,000,  would  be  13.27  percent.  That  is  an  average  for  the 
group,  and  would  vary  considerably  as  between  the  different  mem¬ 
bers  of  the  group.  The  Chicago,  Rock  Island  and  Gulf  Railway 
Company  is  in  receivership. 

[314]  The  table,  as  represented  by  Plaintiffs’  Exhibit  jl5,  shows 
the  percentage  of  net  railway  operating  income  which  the  Chicago, 
Rock  Island  and  Gulf  Railway  would  have  to  use  for  this  purpose  to 
be  1,178  percent.  At  random,  the  percentage  of  net  railway  oper¬ 
ating  income  that  it  would  be  necessary  for  the  Missouri,  Kansas  and 
Texas  to  use  in  order  to  make  up  its  share  of  this  $58,000J000  would 
be  172  percent.  The  Missouri,  Kansas  and  Texas  Railroad  would 
lack  72  percent  of  having  enough  money,  over  and  above  expenses. 
And  the  Chicago,  Rock  Island  and  Gulf  would  have  moiiey  enough 
to  pay  only  something  less  than  one-tenth  of  its  bill  under  this  act. 
The  Alton  Railroad  in  the  12  months  covered  by  Exhibit  15,  earned 
no  operating  income,  but  reported  a  net  operating  deficit,  only. 
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304  Its  net  operating  deficit  was  $794,000.  [315]  So  that  the 

Alton  Railroad  would  have  to  procure  $794,000  from  some 

source  other  than  its  railroad  operations,  before  it  could  start  to  look 
for  money  with  which  to  pay  its  share  under  this  act.  The  share  of 
the  Alton  would  be  $274,000. 

The  Chicago,  Rock  Island  and  Pacific  Railroad  also  had  a  net  oper¬ 
ating  deficit  in  that  period  of  12  months,  amounting  to  $578,000. 
And  its  share  of  the  excise  tax  for  that  purpose  would  have  been 
$1,205,000.  If  that  $1,205,000  had  been  in  force  for  the  period  cov¬ 
ered  by  Plaintiffs’  Exhibit  No.  15,  being  the  12  months  ended  Sep¬ 
tember  30, 1935,  the  net  operating  deficit  of  the  Chicago,  Rock  Island 
and  Pacific  for  that*  period  would  have  been  increased  from  $578,000 
to  $1,783,000. 

Recross  exam  ination  by  Mr.  Hat  : 

The  sum  of  all  that,  is  not  necessarilv  that  some  railroads  are  and 
have  been,  for  a  few  years,  operating  at  a  loss.  The  same  number  of 
railroads,  but  there  have  been  a  number  of  railroads  in  each  year 
which  have  failed  to  earn  their  expenses  and  taxes,  and  they  have 
been  “in  the  red.”  [316]  But  of  course  if  they  had  these  additional 
expenses  to  pay,  without  any  additional  gross  operating  revenues, 
they  would  have  a  little  more  of  expense,  and  they  would  be  a  little 
more  “in  the  red.”  If  there  is  an  increase  of  as  much  as  1%  percent 
or  2  percent  of  the  gross  operating  revenues,  and  there  is  no  corre¬ 
sponding  expense  for  handling  the  increased  traffic,  they  will  not  be 
any  more  “in  the  red”  after  they  pay  this  bill  than  they  would  be  if 
they  did  not  have  to  pay  it  and  if  there  were  no  increase. 

Normally  the  so-called  operating  ratio  is  about  75  percent;  that  is 
75  cents  of  every  dollar  of  operating  revenues  is  absorbed  in  operating 
expenses.  In  other  words,  to  earn  25  cents  net,  you  have  to  earn  one 
dollar  of  revenue,  or  four  times  as  much  revenue  as  net. 

In  order  to  secure  an  additional  net  of  $58,000,000  to  pay  this  tax, 
you  would  have  to  earn  four  times  that  much  in  total  operating 

305  revenues,  or  about  $230,000,000  a  year. 

The  increase  of  1935  or  1934  for  class  I  railways  was  $178,- 
000,000.  [317]  At  the  present  time,  the  roads  are  doing  a  certain 

amount  of  business;  and  when  there  is  added  to  that  a  5  percent 
increase,  we  shall  say,  in  gross  operating  revenues,  if  all  other 
things  were  equal,  the  ratio  I  referred  to  a  wdiile  ago  would  not 
apply  to  that  part  of  the  revenue  which  is  added  to  the  amount 
normally  received. 

But  other  things  are  never  equal.  And  what  I  mean  by  that  is 
this :  There  is  considerable  deferred  maintenance  to  be  made  up,  and 
other  expenses  to  be  taken  care  of,  so  that  at  the  present  time  and 
probably  for  some  time  in  the  future,  any  increase  in  gross  revenue 
will  be  accompanied  by  considerable  increase  in  expenses.  Whether 
that  will  be  75  percent,  more  or  less,  it  is  impossible  to  say.  But  I 
would  say  it  probably  would  approximate  it. 
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I 

But  if  there  is  added  a  percentage  of  business  which  simply  means, 
for  instance,  that  trains  which  are  not  running  at  capacity  no^,  would 
run  at  capacity,  as  to  that  one  particular  figure  or  factor,  th^t  would 
not  involve  such  a  large  increase  in  operating  expenses.  I  have  not 
made  any  forecasts  as  to  the  percentage  of  increase  of  business  for 
this  year  over  last  year.  [318]  I  would  say  there  is  no  reliable  way  of 
doing  that. 

l 

Arthur  L.  Soule  was  called  as  a  witness  for  and  on  behalf  of  the 
plaintiffs  and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows :  I 

Direct  examination  by  Mr.  Aronson:  j 

I  am  employed  by  the  Atchison,  Tokepa  &  Santa  Fe  Railroad  Com¬ 
pany  at  Topeka,  Kansas,  as  assistant  to  the  general  manager. 

I  recognize  this  letter  dated  April  24,  1936,  purporting  to  be 
signed  by  J.  A.  Kowalski.  [319]  Mr.  Kowalski  is  the  general  chair¬ 
man  of  the  General  Committee  of  Adjustment,  or,  as  we  ball  it,  of 
the  General  Committee  of  the  Brotherhood  of  Locomotive 
306  Engineers,  on  the  Santa  Fe,  eastern  and  western  lines.  Such 
an  official  is  a  representative  of  the  general  employees  on  those 
lines  in  that  class  of  work  in  that  general  territory.  That  j  letter  was 
received  in  my  office  in  due  course.  I  identify  it  as  the  fetter  that 
was  received  from  Mr.  Kowalski. 

[320]  (Letter  dated  April  24,  1936,  signed  by  J.  A.  Kowalski  was 
offered  and  received  in  evidence  and  marked  Plaintiffs’  Exhibit  21.) 

As  to  another  letter,  dated  May  16,  1936,  also  subscribed  by  the 
same  J.  A.  Kowalski,  chairman,  I  identify  that  as  having  come,  in 
due  course,  to  my  office.  It  is  a  letter  of  Mr.  Kowalski’s. 

(Letter  dated  May  16,  1936,  from  J.  A.  Kowalski,  chairman,  was 
offered  and  received  in  evidence  and  marked  Plaintiffs’  Exhibit 
No.  22.) 

[321]  Cross  examination  by  Mr.  Hay:  i 

I  am  with  the  Santa  Fe.  We  have  a  pension  system. 

I 

Vester  J.  Thompson  was  called  as  a  witness  for  and  <pn  behalf  of 
the  plaintiffs  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  j 

Mr.  Hay.  If  they  represent  to  us  that  these  are  the  papers,  we 
have  no  objection  to  them,  and  they  need  not  produce  the  witnesses. 

Mr.  Aronson.  We  have  the  witnesses  here,  and  it  will  take  no  more 
time  to  have  them  testify  than  for  us  to  stipulate  as  to  form. 

i 

[322]  Direct  examination  by  Mr.  Aronson:  j 

I  have  an  official  position  with  one  of  the  plaintiffs  in'  this  lawsuit. 
I  am  chief  operating  officer  for  the  receivers  of  the  Mobile  &  Ohio 
Railroad  Company.  My  headquarters  are  at  St.  Louis,  Missouri. 

I  recognize  this  letter  dated  at  Murphysboro,  Illinois,  April  25, 
1936,  addressed  to  me  and  subscribed  by  the  name  of  T.  A.  Outhouse, 
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general  chairman.  Brotherhood  of  Locomotive  Engineers.  That  is 
Mr.  Outhouse’s  letter.  I  know  him.  He  is  the  general  chairman, 
on  our  railroad,  of  the  Brotherhood  of  Locomotive  Engineers.  By 
“general  chairman”  is  meant  that  he  is  the  head  of  the  corn- 

307  mittee  that  represents  the  engineers  on  the  Mobile  &  Ohio 
Railroad.  I  received  that  communication  from  Mr.  Outhouse. 

[323]  (Letter  dated  Murphysboro,  Illinois,  April  25,  1936,  to  V.  J. 
Thompson,  chief  operating  officer.  Mobile  and  Ohio  Railroad,  St. 
Louis,  Missouri,  from  T.  A.  Outhouse,  general  chairman,  B.  L.  E., 
was  thereupon  marked  Plaintiffs’  Exhibit  Xo.  23  for  identification.) 

I  identify  this  paper  entitled  “Memorandum  Agreement  between 
Mobile  &  Ohio  Railroad  Company  and  the  Brotherhood  of  Locomo¬ 
tive  Engineers,  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men,  Order  of  Railway  Conductors,  and  Brotherhood  of  Railway 
Trainmen.”  I  received  it  as  a  request  for  the  entering  into  of  the 
agreement  that  is  set  forth  on  this  paper.  The  request  was  by  the 
representatives  of  the  four  organizations  whose  general  chairmen 
have  signed  it.  In  other  words,  it  was  tendered  to  me,  with  their 
signatures,  [324]  and  I  was  requested  to  execute  it,  for  the  manage¬ 
ment.  It  has  not  as  yet  been  executed  for  the  management. 

(Memorandum  agreement  between  Mobile  &  Ohio  Railroad  Com¬ 
pany  and  the  Brotherhood  of  Locomotive  Engineers,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  Order  of  Railway  Conductors, 
and  Brotherhood  of  Railway  Trainmen,  signed  “For  the  employees”, 
T.  A.  Outhouse,  W.  F.  Xewsom,  J.  V.  Tillman,  and  C.  J.  Stokes,  was 
thereupon  marked  “Plaintiffs’  Exhibit  No.  24”  for  identification.) 

(Plaintiffs’  Exhibit  Xo.  23  for  identification  was  offered  and 
received  in  evidence.) 

(Plaintiffs’  Exhibit  Xo.  24  for  identification  was  offered  and 
received  in  evidence.) 

Cross  examination  by  Mr.  Hay: 

We  have  not  as  yet  entered  [325]  into  this  agreement.  It  is  out 
of  my  hands.  I  have  submitted  it  to  the  counsel  for  the  receiver. 
Whether  we  would  want  a  court  order  on  this  is  for  the  receiver  to 
determine,  and  not  for  me.  Our  road  has  no  pension  system. 

Mr.  Aronson.  Following  the  suggestion  of  the  Court  and  of 

308  counsel,  I  shall  tender  these,  and  offer  these  in  evidence,  with¬ 
out  calling  the  witnesses,  but  stating  to  the  Court  and  counsel 

th#t  I  have  the  witnesses  here,  prepared  to  identify  them. 

[326]  (Letter  dated  Cleveland,  Ohio,  May  4,  1936,  addressed  to 
W.  F.  Schaff,  vice  president  and  general  manager,  Xew  York  Central 
Railroad,  Cleveland,  Ohio,  and  J.  L.  McKee,  assistant  vice  president, 
Xew  York  Central  Railroad,  La  Salle  Station,  Chicago,  Illinois, 
signed  by  W.  L.  Mason,  general  chairman,  Brotherhood  of  Locomo¬ 
tive  Engineers,  and  F.  S.  Cornell,  general  chairman,  Order  of  Rail¬ 
way  Conductors,  New  York  Central  Railroad  West,  was  marked 
“Plaintiffs’  Exhibit  Xo.  25”,  and  was  received  in  evidence.) 

(Carbon  copy  of  letter  dated  May  15,  1936,  to  M.  L.  Mason,  gen¬ 
eral  chairman,  Brotherhood  of  Locomotive  Engineers,  Cleveland, 
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Ohio,  and  F.  S.  Cornell,  general  chairman,  Order  of  Railway  Con¬ 
ductors,  Buffalo,  New  York,  signed  W.  F.  Schaff,  vice  president  and 
general  manager,  was  marked  “Plaintiffs’  Exhibit  No.  26”,  and  was 
received  in  evidence.) 

[327]  (Letter  dated  April  24,  1936,  to  John  Bose,  director  of  per¬ 
sonnel,  Louisville  &  Nashville  Railroad,  Louisville,  Kentucky,  from 
L.  Burrell,  acting  general  chairman  and  vice  chairman,!  General 
Grievance  Committee,  Brotherhood  of  Railroad  Trainmen,  Louisville 
&  Nashville  Railroad  System,  was  marked  “Plaintiffs’  Exhibit  No. 
27”,  and  was  received  in  evidence.) 

(Letter  dated  Louisville,  Kentucky,  April  23,  1936,  to  Mr|  J.  Bose, 
director  of  personnel,  9th  and  Broadway,  Louisville,  from  Rbbt.  Clar, 
general  chairman,  General  Committee  of  Adjustment,  Brotherhood 
of  Locomotive  Engineers,  Louisville  &  Nashville  Railrbad,  was 
marked  “Plaintiffs’  Exhibit  No.  28”,  and  was  received  in  Evidence.) 

(Letter  dated  April  25,  1936,  to  Mr.  John  Bose,  director  of  per¬ 
sonnel,  Louisville  &  Nashville  Railroad  Company,  Louisville,  Ken¬ 
tucky,  from  J.  H.  Rodgers,  general  chairman,  General  Committee, 
Louisville  &  Nashville  Railroad,  Order  of  Railway  Conductors  of 
America,  was  marked  [328]  “Plaintiffs’  Exhibit  No.  29”,  and  was 
received  in  evidence.) 

309  (Letter  dated  May  7,  1936,  to  Mr.  John  Bose,  director  of 
personnel,  Louisville  &  Nashville  Railroad  Company.  Louis¬ 
ville,  Kentucky,  from  J.  P.  Jesse,  general  chairman,  Brotherhood  of 
Railway  Clerks,  System  Board  of  Adjustment,  Louisville  &  Nashville 
Railroad,  was  marked  “Plaintiffs’  Exhibit  No.  30”,  and  wafe  received 
in  evidence.) 

Mr.  Hay.  If  the  Court  please,  I  think  there  is  one  paragraph  in 
this  last  exhibit  that  ought  to  be  deleted,  since  it  seems  to  be  an 
unauthorized  and  perhaps  not  entirely  professional  propliedy  of  what 
the  courts  may  do. 

The  Court.  I  do  not  think  the  Court  is  governed  by  it. 

Mr.  Aronson.  It  is  difficult  to  imagine  anything  that  would  show 
more  emphatically  the  disturbance  and  confusion  on  the  part  of  the 
rank  and  file. 

The  Court.  If  that  is  the  purpose,  I  shall  not  admit  it.  I  thought 
it  was  merely  harmless. 

[329]  Mr.  Aronson.  No  ;  I  did  not  mean  that  one  sentence. 

(Letter  dated  Roanoke,  Virginia,  May  15,  1936,  addressed  to  Mr. 

J.  E.  Crawford,  general  manager,  Norfolk  and  Western  Railway 
Company,  Roanoke,  Virginia,  and  signed  by  C.  C.  Horn,  general 
chairman,  Order  of  Railway  Conductors;  D.  S.  Minichan,  general 
chairman,  Brotherhood  of  Locomotive  Engineers;  H.  H.  Burnette, 
general  chairman,  Brotherhood  of  Locomotive  Firemen  arid  Engine- 
men;  and  John  W.  Brown,  general  chairman,  Brotherhood  of  Rail¬ 
road  Trainmen,  was  marked  “Plaintiffs’  Exhibit  No.  31”,  arid  was  re¬ 
ceived  in  evidence.)  1 

[330]  Mr.  Hay.  If  the  court  please,  by  saying  that  we  had  no  ob¬ 
jection  I  did  not  mean  that  we  wished  this  to  go  in  under  any  differ- 
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ent  understanding  than  that  which  we  had  with  reference  to  the  testi¬ 
mony,  all  of  which  is  going  in.  We  are  not  objecting  to  the  method 
of  the  proof  nor  to  the  competency  of  the  testimony.  We  may  wush 
later  on  to  move  to  strike  this  testimony  under  the  rule  upon  which 
your  Honor  has  admitted  the  testimony. 

The  Court.  You  are  not  objecting  to  the  manner  of  proof? 

Mr.  Hay.  No,  sir.  I  did  not  want  to*  go  under  any  other 

310  rule  than  the  general  rule  which  your  Honor  has  been  kind 
enough  to  announce  for  the  treatment  of  the  testimony  at  the 

end  of  the  trial. 

(Letter  dated  May  15, 1936,  from  General  Chairman  to  J.  E.  Craw¬ 
ford,  General  Manager,  Norfolk  &  Western  Railway  Company,  was 
marked  “Plaintiffs’  Exhibit  No.  32”  and  received  in  evidence.) 

Raymond  F.  Welsh  was  called  as  a  witness  on  behalf  of  plaintiffs 
and,  being  [331]  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  McInnis  : 

I  am  an  examiner  with  the  Association  of  Western  Railways,  Chi¬ 
cago,  Illinois.  I  have  been  in  that  employ  since  October  1,  1920,  a 
little  over  sixteen  and  a  half  years. 

I  had  railroad  experience  before  I  entered  the  service  of  the  Asso¬ 
ciation  of  Western  Railways.  I  entered  the  service  of  the  Chicago 
and  Northwestern  Railway  on  March  1,  1912,  as  a  call  boy;  then, 
successively,  yard  clerk,  timekeeper,  assistant  chief  timekeeper,  chief 
timekeeper,  labor  accountant,  division  accountant,  traveling  time 
supervisor  attached  to  the  vice-president’s  staff,  and  then  this  posi¬ 
tion  when  I  went  with  the  Association  of  Western  Railways. 

The  Association  of  Western  Railways  is  a  bureau  comprised  of 
western  railroads  which  may  be  roughly  described  as  being  in  the  ter¬ 
ritory  from  a  line  drawn  south  from  the  Great  Lakes  following  the 
line  of  the  Illinois  Central  Railroad,  including  the  Illinois  Central 
Railroad  and  west  thereof,  and  it  handles  labor  relations  matters, 
deals  with  labor  relations  on  the  roads  in  that  territory.  That  terri¬ 
tory  extends  to  the  Pacific  Ocean  and  south  to  the  Republic  of 
Mexico. 

[332]  There  are  two  like  divisions  of  territory  east  of  the  line 
which  I  have  described.  They  are  the  Bureau  of  Information  of  the 
Eastern  Railways  and  the  Bureau  of  Information  of  the  South¬ 
eastern  Railways.  The  Bureau  of  Information  of  the  Eastern  Rail¬ 
ways  embraces  the  railroads  in  the  territory  east  of  the  north 

311  and  south  line  we  have  drawn  and  north  of  the  Ohio  River. 
The  Bureau  of  Information  of  the  Southeastern  Railways  is 

in  the  territory  east  of  that  line  and  south  of  the  Ohio  River. 

My  duties  as  an  Examiner  of  the  Association  of  Western  Railways 
are  examining  schedules  of  railway  wages  and  working  conditions, 
compiling  various  statements  dealing  with  employees’  rates  of  pay 
and  rules  and  working  conditions. 
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My  duties  have  been  in  large  measure  related  to  personnel  and 
working  conditions.  I  have  had  occasion  to  make  a  study  with  refer¬ 
ence  to  the  number  of  furloughed  men  or  the  number  of  employees 
on  furlough  in  western  territory. 

The  term  “furlough”  has  a  recognized  meaning  in  the  parlance  of 
railways.  [333]  Briefly,  the  term  “furlough”  as  understood  in  rail¬ 
road  parlance  means  men  cut  off  in  a  reduction  in  force,  no  linger  in 
the  service  of  the  carriers. 

The  term  “seniority”  has  a  recognized  meaning  in  the  parlance  of 
railways.  Seniority  is  a  right  acquired  by  an  employee,  generally 
based  upon  his  years  of  employment  in  a  particular  class  of!  service, 
which  permits  him  to  exercise  his  preference  for  promotion  lor  posi¬ 
tion.  Seniority  also  determines  the  order  in  which  employees  are 
furloughed  in  reduction  in  force,  this  being  accomplished  ini  reverse 
order  of  seniority,  namely,  the  youngest  men  are  first  furloughed.  I 
mean  the  youngest  in  years  of  service.  If  forces  are  increased 
those  furloughed  are  called  back  into  service  in  accordance  with  the 
seniority.  That  is,  those  first  furloughed  are  first  called  back.  That 
means  those  with  the  longest  years  of  service  ordinarily  are  the  first 
called  back.  [334]  I  meant,  the  last  to  be  furloughed  are  the  first  to 
be  called  back  if  I  said  “first.” 

The  man  with  the  greatest  seniority  is  the  first  man  callfed  back. 
The  length  of  time  that  a  man  holds  his  seniority  when  he  is  let 
out  of  service  on  account  of  reduction  in  force  varies,  based 
312  on  either  a  rule  or  a  practice  in  the  various  classes  o {  service. 

If  a  man  is  let  out  of  service  on  account  of  force  reduction,  and 
while  he  is  out  of  service  his  seniority  expires  under  som4  rule  or 
practice,  he  is  then  not  subject  to  recall.  The  expiration  of  Seniority 
of  a  man  on  furlough  terminates  his  right  to  be  called  in  order. 

[335]  I  have  made  a  study  of  rules  of  seniority  on  western  rail¬ 
roads.  The  material  I  used  in  making  that  study  was  signed  affi¬ 
davits  from  the  railroads  in  western  territory,  parties  to  thi$  suit. 

I  got  those  affidavits  through  a  circular  letter  which  we  issued  from 
our  office,  dated  March  30,  1936.  That  letter  carried  with  it  a  form 
of  affidavit  on  which  the  railroads  were  to  report  the  number  of  men 
on  furlough  as  of  August  29,  1935,  and,  in  exhibit  form,  show  the 
rule  or  practice  under  which  these  men  were  furloughed  and|  retained 
their  seniority  under  furlough.  I  am  speaking  now  of  the  reply. 

We  enclosed  with  the  letter  of  March  30,  1936,  a  form  oij  affidavit 
for  the  railroads  to  execute  in  reply  to  the  letter  of  March  30,  1936. 
I  have  one  here. 

[336]  (Letter  dated  March  30,  1936,  from  S.  H.  Schneider,  Secre¬ 
tary,  The  Association  of  Western  Railways,  sent  to  variou^  railroad 
companies,  with  documents  attached,  was  marked  “Plaintiff^5  Exhibit 
No.  33”,  and  received  in  evidence.) 

In  Exhibit  33  reference  is  made  to  Mr.  Higgins5  telegram  of 
November  27, 1935.  Mr.  Higgins  was  formerly  Executive  Secretary 
of  The  Association  of  Western  Railways. 
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I  have  a  copy  of  the  telegram  referred  to  in  Exhibit  33. 

(Copy  of  telegram  dated  November  27,  1935,  signed  by  J.  W. 
Higgins,  was  marked  “Plaintiffs’  Exhibit  No.  34”,  and  received  in 
evidence.) 

Reference  is  also  made  to  Mr.  Higgins’  letter  of  January  6,  1936. 
I  have  a  copy  of  that  letter. 

(Copy  of  letter  dated  January  6,  1936,  from  Higgins  to  various 
railways,  was  marked  “Plaintiffs’  Exhibit  No.  35”,  and  received  in 
evidence.) 

313  This  correspondence  was  addressed  to  62  western  railroads 
and  the  Pullman  Company.  [337]  Replies  were  received  from 

all  the  railroads  and  the  Pullman  Company. 

From  the  information  thus  assembled  I  was  able  to  make  a  study 
of  the  number  of  employees  on  furlough  on  August  29,  1935,  and  a 
study  was  made  also  of  the  rules  and  practices  relating  to  the  length 
of  time  furloughs  would  obtain  under  various  circumstances. 

I  have  prepared  in  tabular  form  the  result  of  my  study  with 
reference  to  the  maximum  length  of  time  seniority  rights  may  be 
retained  bv  various  classes  of  emplovees  of  western  railroads. 

(Study  by  The  Association  of  Western  Railways,  consisting  of 
five  sheets,  was  marked  “Plaintiffs’  Exhibit  No.  36”  and  received  in 
evidence.) 

The  information  as  to  rules  and  practices  when  it  reached  us  wa9 
in  exhibit  form  and  made  a  part  of  the  affidavit  as  a  supporting 
exhibit. 

The  meaning  of  the  word  “indefinite”  as  used  in  Plaintiffs’  Exhibit 
36, 1  notice  as  a  statement  of  a  rule  or  a  practice  applying  to  some 
particular  class  of  employee  on  some  particular  railroad,  [338]  is 
that  on  the  roads  shown  where  the  word  “indefinite”  is  shown  as  a 
rule  or  practice  it  means  that  the  employees  in  the  given  occupations 
have  indefinite  seniority  provided  they  comply  with  the  precepts  of 
their  schedule  or  rule. 

The  precepts  of  the  schedule  and  rule  are  indicated  in  this  table 
by  means  of  footnotes  shown  on  pages  4  and  5  thereof.  The  figures 
in  parentheses  which  appear  from  time  to  time  refer  to  those  foot¬ 
notes.  For  illustration,  the  first  item,  “engineers,  rule  indefinite  (3)” 
means  a  reference  to  note  3  on  sheet  4.  That  is  to  say,  his  seniority 
will  never  expire  provided  he  returns  to  service  within  30  days  from 
date  of  notification,  i  The  Note  3  is  a  general  note,  and  wherever  “3” 
appears  on  the  face  of  the  table  it  refers  to  that  requirement, 
“indefinite”  as  used  here  means  indefinite  as  to  time ;  not  expiring  on 
account  of  any  time  limitation.  These  railroads  are  arranged  in 
alphabetical  order. 

314  [339]  On  Sheet  1  of  Plaintiffs’  Exhibit  36,  Chicago,  Bur¬ 
lington  &  Quincy  Railroad,  under  the  heading  “Conductors 

Rule”,  there  is  an  item  “9  months.”  That  means  that  after  9  months 
that  man’s  seniority  expires  when  he  is  cut  off  by  a  reduction  in  force. 
Suppose,  on  the  Chicago,  Burlington  &  Quincy,  a  conductor  is  cut 
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off  the  force  on  account  of  force  reduction,  and  is  not  called  back  to 
service,  and  while  off  the  force  nine  months  expires.  He  will  then  not 
be  called  back  on  account  of  his  seniority  at  all.  His  seniority  ex¬ 
pires  and  his  furlough  expires. 

On  the  same  railroad  “Trainmen  Rule  12  Months”  would  mean  the 
same;  except  that  the  12  months  period  would  be  substituted  for  the 
9  months  period. 

Confining  myself  again  to  the  Chicago,  Burlington  &  Quiiicy,  this 
showing  means  that  an  engineer  would  continue  to  be  a  furloughed 
employee  indefinitely  so  long  as  he  came  back  within  30  d^ys  after 
he  was  called.  The  same  would  be  true  as  to  a  fireman.  A  con¬ 
ductor  would  so  continue  only  9  months.  And  a  trainman  ^ould  so 
continue  12  months. 

On  sheet  3  of  Plaintiffs’  Exhibit  36  [340]  the  letters  “Iiidf.”  are 
an  abbreviation  for  “Indefinite.”  That  has  the  same  meaning  as  the 
word  “indefinite”  as  appears  elsewhere  in  the  table. 

As  to  the  first  item  on  Sheet  3  of  this  exhibit,  “The  Altjon  Rail¬ 
road,  Shop  Crafts,  Indefinite  (2)”,  the  note  referred  to  by  the  item 
(2)  reads,  “Must  report  within  ten  days  from  date  of  notification.” 
So  that  the  distinction  between  a  railroad  covered  by  Note  2  and 
one  covered  by  Note  3  is  that  in  one  case  he  must  report  within  10 
days,  and  in  the  other  case  within  30  days  after  notification. 

As  to  item  on  page  1  of  Plaintiffs’  Exhibit  No.  36,  Denver  &  Rio 
Grande  Western  Railroad,  and  in  the  last  column  “Traintnen,  In¬ 
definite,  Note  15”,  Note  15  reads,  “Except  men  employed  subsequent 
to  August  31,  1929.  Trainmen  cut  off  of  extra  board  and  pot  regu¬ 
larly  reassigned  within  90  days  considered  out  of  service  and  reenter 
service  as  new  men.  Yard  men,  indefinite  by  practice.” 

Then  that  item  means,  that  in  general  trainmen  on  the 
315  Denver  &  Rio  Grande  Western  have  indefinite  seniority  and 
would  continue  as  furloughed  men  indefinitely  so  far  as  senior¬ 
ity  is  concerned  [341]  but  that  that  does  not  apply  to  men  employed 
after  August  31,  1929.  And  except  that  in  the  case  of  a  trainman 
cut  off  the  extra  board  and  not  regularly  reassigned  within!  90  days, 
he  has  no  seniority  whatsoever  and  is  not  a  furloughed  rqan  at  all 
when  cut  off.  And  a  yard  man  is  indefinite. 

As  to  item  Chicago,  Milwaukee,  St.  Paul  &  Pacific  Li^es  East, 
under  “Trainmen,  Rule  showing  seniority  6  months”,  with  note  “6”, 
Note  6  means  that  trainmen  having  maximum  length  of  seniority 
rights  have  six  months,  except  Chicago  Terminal  yard  men  whose 
seniority  terminates  when  laid  off.  That  is  to  say,  a  trainman  work¬ 
ing  for  that  railroad,  unless  he  is  working  in  the  terminal,  has  six 
months’  seniority,  but  if  he  is  a  trainman  working  for  the  game  rail¬ 
road  in  the  Chicago  Terminal  he  has  no  seniority  at  all. 

[342]  I  have  prepared  the  same  factual  material  in  another  form. 

(Statement  showing  maximum  length  of  time  seniority  rights  may 
be  retained,  western  territory,  was  marked  “Plaintiffs’  Exhibit  No. 
37”  and  received  in  evidence.) 

104781—36 - 13 
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[343]  That  information,  as  shown  by  those  exhibits,  w*as  taken 
from  exhibits  in  support  of  the  affidavit  and  made  a  part  of  the 
affidavit. 

I  have  set  up  in  tabular  form  the  results  of  my  study  with  refer¬ 
ence  to  the  number  of  employees  actually  on  furlough  as  of  August 
29,  1935. 

(Statement  showing,  by  groups  of  employees,  number  on  furlough 
August  29,  1935,  etc.,  western  railroads,  was  marked  “Plaintiffs’ 

O  7  7  7  7 

Exhibit  Xo.  38”  and  received  in  evidence.) 

64,443  men  of  all  groups  were  on  furlough  as  of  that  dat2  in  west¬ 
ern  territory.  50,518  of  them  were  on  furlough,  under  rule  or  prac¬ 
tice  giving  them  a  furlough  which  had  not  expired  on  account  of 
expiration  of  time.  The  other  figures  in  the  horizontal  column  at 
the  foot  of  the  exhibit  show  the  numbers  for  various  other  periods  of 
time,  which  would  determine  furlough  and  seniority.  I  have  pre¬ 
pared  a  table  showing  the  number  of  employees  on  furlough  by  rail¬ 
roads  as  of  that  date.  [344] 

316  (Statement  showing  total  number  of  employees  on  furlough 
as  of  August  29,  1935.  western  railroads,  were  marked  “Plain- 

w  /  /  7 

tiffs’  Exhibit  Xo.  39”  and  received  in  evidence.) 

The  figure  64,443  shown  as  the  last  item  on  exhibit  39  relates  to 
the  same  furloughed  employees  as  shown  by  the  same  number  in  the 
last  figure  on  plaintiffs’  exhibit  38.  This  is  a  mere  distribution  of 
those  by  railroads.  I  have  prepared,  in  tabular  form,  a  statement 
showing  the  distribution  of  the  furloughed  employees  by  crafts. 

(Statement  showing  number  of  employees  on  furlough,  August  29, 
1935,  western  railroads,  by  crafts,  was  marked  “Plaintiffs’  Exhibit 
Xo.  40”  and  received  in  evidence.) 

[345]  I  have  prepared  a  statement  showing,  by  groups  of  em¬ 
ployees,  the  number  on  furlough  August  29,  1935,  separated  as  to  the 
length  of  furlough  and  the  number  of  railroads  included.  “Length 
of  furlough”  means  the  length  of  time  which  their  seniority  could 
extend  under  the  rules  or  practices  on  the  particular  railroads. 

Mr.  McInxis.  That  was  introduced  as  plaintiffs’  exhibit  38. 

[346]  Cross  examination  by  Mr.  Hay: 

I  have  not  any  data  showing  the  length  of  time  the  men  have  been 
on  furlough.  I  do  not  have  the  dates  on  which  they  went  on  fur¬ 
lough.  That  might  cover  quite  a  period  of  time,  in  some  instances. 

I  do  not  have  anything  to  show’  the  age  of  the  men  on  furlough,  but, 
as  I  explained,  the  seniority  rule  operates  to  eliminate  the  men  younger 
in  the  service  first,  that  is,  with  the  least  seniority.  And  the  younger 
in  seniority  are  younger  in  years,  as  a  general  proposition.  So  that 
with  the  operation  of  the  seniority  plan  or  rule,  it  might  be  true  that 
as  men  are  furloughed  out  of  the  service,  the  average  age  of  those  men 
remaining  in  the  service  increases.  I  have  no  figures  on  it.  [347]  If 
you  take  your  age  and  my  age,  and  the  age  of  this  young  man  over 
here,  and  average  th^m,  and  then  let  him  be  eliminated,  the  average  of 
your  age  and  mine  w-ould  be  a  little  higher,  assuming  that  I  am  older 
than  he  is. 
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317  There  has  been,  during  the  past  few  years,  quite  a  consider¬ 
able  reduction  in  the  number  of  men  remaining  in  the  service. 
And  by  virtue  of  the  operation  of  the  seniority  rule,  I  belieVe  that 
would  mean  that  the  average  age  of  those  remaining  in  the  Service 
has  steadily  increased.  j 

I  think  it  would  be  true  that  the  average  age  of  those  on  furlough 
is  less  than  the  average  age  of  those  remaining  in  service.  Practi¬ 
cally  all  these  men  are  experienced  railroad  men,  those  who  | are  on 
furlough.  And,  as  employment  increases  with  the  upswing  in  busi- 
2iess  which  we  all  hope  to  see,  or  for  any  other  reason,  the^e  fur¬ 
loughed  men  would  be  called  back  subject  to  their  rules.  It  jis  gen¬ 
erally  true  that  they  would  be  given  preference  over  men  wjho  had 
had  no  railroad  experience. 

As  the  men  drop  out  of  the  service  through  retirement  or  death, 
these  furloughed  men  are  called  back  subject  to  their  rules. 

The  number  of  men,  and  the  railroads’  system  of  keeping  track  of 
the  men  who  have  been  on  furlough,  are  all  covered  by  their  schedule 
agreements  or  their  practices.  This  includes  the  furloughing  of 
them.  I  have  nothing  as  to  how  they  keep  up,  from  time  to  time,  as 
to  the  number  of  men  who  are  furloughed.  I  do  not  know  hbw  that 
is  done.  | 

What  I  have  from  the  railroads  is  a  statement  of  the  number  of 
men  that  they  have  furloughed  as  of  August  29,  1935.  I  have  no 
statement  as  to  when  those  men  were  furloughed  or  what  check-up 
had  been  made  to  determine  how  many  of  those  that  were  let  out  are 
still  living,  or  anything  of  that  sort,  or  those  wdio  had  died. 

[349]  Redirect  examination  by  Mr.  McInnis: 

These  men  covered  by  this  furlough  study,  who  are  men  on  fur¬ 
lough,  are  not  reported  to  the  Interstate  Commerce  Commission  in 
reports  of  personnel  as  employees.  ! 

From  my  experience  as  a  railroad  man,  in  dealing  with  railroad 
personnel,  I  know  that  the  checking-up  of  furlough  lists  is  generally 
covered  by  a  schedule  agreement,  that  the  seniority  lists  are  revised 
from  time  to  time  and  corrected  and  brought  up  to  date,  and 
31S  copies  placed  on  bulletin  boards  or  prominent  place^  on  the 
railroad,  and  generally  copies  are  given  to  the  local  chairmen 
of  the  organizations.  The  local  chairmen  generally  examine  them 
pretty  closely  to  watch  for  incorrect  dates  and  inconsistencies  and 
mistakes  on  the  seniority  roster.  That  is,  the  representatives  of  the 
employees  do  [350]  that  for  the  protection  of  the  seniority  of  the 
men  that  they  represent ;  and  generally  the  men  might  call  attention 
to  it.  If  they  had  a  1915  date,  and  it  should  be  a  1913  date,  dr  a  1905 
date,  the  individual  man  would  call  that  to  the  attention  of  jthe  local 
chairmen,  with  a  view  to  having  it  corrected  on  the  roster. 

In  other  words,  if  his  seniority  began  at  1905,  and  in  keeping  the 
seniority  register  and  correcting  it,  his  date  was  shown  as  1915, 
he  would  be  short  10  years  of  seniority,  and  he  would  appeal,  or 
bring  that  to  the  attention  of  his  local  chairman,  and,  in  turn,  they 
would  undertake  to  have  it  corrected  with  the  division  officers. 
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The  seniority  rules  were  generally  included  in  the  schedules  of 
railroads  at  the  request  of  the  employees,  and  seniority  is  considered 
by  the  employees  a  thing  of  value,  on  account  of  the  preferences 
and  priorities  it  gives  them. 

Recross  examination  bv  Mr.  Hat: 

•/ 

The  seniority  rules  [351]  prevail  as  to  the  preference  to  be  given 
in  the  matter  of  promotions  and  demotions.  And,  of  course,  that 
makes  more  advantage  to  the  men  with  the  longest  period  in  service, 
not  only  in  the  matter  of  promotion,  but  in  continuing  in  the  service. 
We  have  men  of  lesser  years  in  age  that  have  greater  seniority  than 
others.  That  is  frequently  true. 

Redirect  examination  by  Mr.  McInnis: 

Mv  age  is  42. 

Aloysius  Bier  was  called  as  a  witness  on  behalf  of  the 
319  plaintiffs  and,  having  been  first  duly  sworn,  was  examined 

and  testified  as  follows: 

Direct  examination  by  Mr.  McInnis: 

[352]  I  live  in  Washington,  D.  C.,  and  I  am  Secretary  of  the 
Bureau  of  Information  of  the  Southeastern  Railways,  located  here 
in  Washington,  D.  C. 

I  heard  the  testimony  of  Mr.  Welsh,  the  witness  who  preceded  me. 

My  duties,  in  general,  are  the  same  in  southeastern  territory  as 
his  duties  in  western  territory. 

Referring  to  the  groups  which  he  described,  we  sent  out  similar 
questionnaires  and  assembled  like  information  and  made  up  like 
statements. 

Mr.  McInnis.  Unless  there  is  some  insistence,  I  will  simply  offer 
his  statements  as  exhibits. 

The  Court.  Very  well. 

(Statement  showing  number  of  employees  on  furlough  August  29, 
1935,  by  carriers,  southeastern  territory,  was  marked  “Plaintiff’s  Ex¬ 
hibit  No.  41”  and  received  in  evidence.) 

[353]  (Statement  showing  number  of  employees,  by  groups,  on 
furlough  on  August  29,  1935,  and  separated  according  to  periods  of 
time  they  retained  their  seniority  rights,  and  the  number  of  roads 
reporting  such  employees  on  which  such  periods  of  time  prevail, 
for  the  southeastern  railroads,  was  marked  “Plaintiffs’  Exhibit  No. 
42”  and  received  in  evidence.) 

(Statement  showing  number  of  employees,  by  groups,  on  furlough 
August  29,  1935,  southeastern  railroads,  by  railroads,  was  marked 
“Plaintiff’s  Exhibit  No.  43”  and  received  in  evidence.) 

(Statement  showing  length  of  time  seniority  rights  are  retained 
while  on  furlough,  by  railroads,  southeastern  territory,  was  marked 
“Plaintiffs’  Exhibit  No.  44”  and  received  in  evidence. 

[354]  All  these  exhibits  correctly  show  the  results  of  our  study. 
The  material  from  which  these  exhibits  are  derived  is  in  the 
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320  form  of  information  in  response  to  questionnaires,  and  sup¬ 
ported  by  affidavit  of  the  replying  officer  of  the  particular 

railroad. 

Cross  examination  by  Mr.  Pollak: 

The  association  with  which  I  am  connected  is  one  of  the  plain¬ 
tiffs  in  this  case. 

[355]  It  is  true,  in  a  broad  way,  that  the  older  men  have  the  larger 
seniority.  It  is  sort  of  a  general  rule,  subject  to  certain  exceptions. 
For  one  thing,  a  man  obviously  never  can  have  more  seniority  than 
he  has  years  of  age,  even  if  he  started  working  at  birth.  At  the 
present  time  there  are  very  few  who  start  working  before  tljey  are 
16,  but  that  has  not  been  the  case  in  the  years  gone  by.  I  really 
don?t  know  that  it  was  ever  common  to  employ  men  on  the  railroads 
under  16.  ! 

I  know  from  my  experience  in  railroading  that  some  railroads 
have  a  limit  of  employment  age,  but  I  could  not  say  whether  that 
was  most. 

Mr.  McInnis.  Of  course,  counsel  is  making  this  witness  his  jwitness 
here.  We  merely  had  him  identify  a  statistical  study.  If  he  cares  to 
qualify  him  as  an  expert  and  make  him  [356]  his  own  witness,  I 
have  no  objection,  but  we  object  to  it  as  not  proper  cross-examination. 

Mr.  Pollak.  I  am  glad  to  have  Mr.  Bier  as  my  witness  bn  that 
point. 

By  Mr.  Pollak  : 

I  know  some  railroads  have  an  age  limit,  but  I  do  not  know 
whether  most  have  it  or  not,  that  is,  a  maximum  age  limit  f orj  hiring. 
I  have  heard  that  age  limit  stated,  I  believe,  at  45.  Whether  that 
is  so  or  not,  I  do  not  know.  I  heard  it  stated.  That  is  the  maximum 
hiring  age  for  new  employees. 

As  to  this  seniority  system,  I  would  say  it  has  values  to  the  indi¬ 
vidual  employee,  and  is  cherished  by  the  individual  employeesl  [357] 
I  would  say  it  has  value  to  the  railroads  in  the  sense  that  perhaps 
the  older  men  become  more  experienced,  but  as  to  value  in  and  of 
itself,  I  do  not  know.  I  do  not  see  any. 

[358]  For  some  occupations  I  would  say  railroading  is  a 

321  profession  but  not  for  all  occupations.  Similarly,  fpr  some 
occupations,  they  have  a  technique  of  their  own,  but  not  all 

occupations  have  a  technique  of  their  own.  And  men  with  long  ex¬ 
perience  have  presumably  mastered  that  technique  better  than  men 
with  less  experience,  presumably. 


Edgar  J.  McClees  was  called  as  a  witness  on  behalf  of  the  plain¬ 
tiffs  and,  having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  examination  by  Mr.  McInnis  : 

I  am  executive  secretary  of  the  Bureau  of  Information  of  the 
Eastern  Railways,  with  offices  located  in  the  Grand  Central  Terminal 
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Building,  New  York  City.  That  is  the  association  which  was  men¬ 
tioned  by  Mr.  Welsh  in  defining  the  distribution  of  territory  for 
these  purposes. 

[359]  Our  association  is  similar  to  that  of  the  west,  insofar  as  it 
deals  with  matters  relating  to  wages  and  working  conditions  of  rail- 
wav  employees. 

v  JL  v  ______ 

My  duties  are  a  little  different  from  those  which  Mr.  Welsh  de¬ 
fined  as  his  duties.  I  am  in  charge  of  this  association,  where  he  is  an 
examiner  in  the  other.  I  issued  questionnaires  and  assembled  mate¬ 
rial  and  made  studies  similar  to  those  made  by  Mr.  Welsh  and  Mr. 
Bier. 

(Circular  letter,  March  30,  1936,  to  bureau  members,  Bureau  of  In¬ 
formation,  Eastern  Railways,  with  form  of  affidavit  attached,  was 
marked  “Plaintiffs5  Exhibit  No.  45”  and  was  received  in  evidence.) 

[360]  (Statement  showing  maximum  length  of  time  seniority 
rights  may  be  retained,  by  railroads,  eastern  territory,  was  marked 
“Plaintiffs5  Exhibit  No.  46”  and  received  in  evidence.) 

Our  questionnaire  was  addressed  to  51  railroads.  We  got  replies 
from  all  of  them. 

In  our  study  we  made  up  a  table  showing  the  extent  to  w’hich  pro¬ 
visions  are  in  effect  requiring  that  employees  furloughed  in  reduction 
of  force  must  renew  their  address  periodically  and  return  to  service 
within  a  stipulated  number  of  days  from  time  of  call. 

322  (Statement  in  re  provisions  for  furloughed  employees  re¬ 
newing  address  p’riodicallv,  etc.,  eastern  territory,  was  marked 
“Plaintiffs’  Exhibit  No.  47”  and  received  in  evidence.) 

(Statement  showing  number  of  employees,  by  groups,  on  furlough 
August  29,  1935,  showing  periods  of  time  they  retain  seniority  rights, 
eastern  territory,  was  marked  “Plaintiffs5  Exhibit  No.  48”  and 
received  in  evidence.) 

[361]  (Statement  showing  number  of  employees  on  furlough  Aug¬ 
ust  29,  1935,  by  classes,  eastern  territory,  was  marked  “Plaintiffs’ 
Exhibit  No.  49”  and  received  in  evidence.) 

There  were  86,005  employees  that  had  the  status  of  furloughed 
employees  on  August  29,  1935. 

(Statement  showing  total  number  of  employees  on  furlough  August 
29,  1935,  by  carriers,  eastern  territory,  was  marked  “Plaintiffs’  Ex¬ 
hibit  No.  50”  and  received  in  evidence.) 

I  have  had  access  to  the  tables  similar  to  those  prepared  by  Mr. 
Bier  and  Mr.  Welsh  for  the  purpose  of  making  a  resume  of  those 
tables.  [362]  I  made  that  correctly. 

(Statement  showing  number  of  employees,  by  groups,  on  furlough 
August  29,  1935,  separated  by  eastern,  western,  and  southeastern  ter¬ 
ritories,  was  marked  “Plaintiffs’  Exhibit  No.  57”  and  received  in 
evidence.) 

The  total  of  that  number  for  eastern,  western,  and  southeastern 
territories  combined  was  188,370.  The  number  in  the  east  was  86,005 ; 
in  the  west  64,443;  and  in  southeastern  territory  37,922,  giving  the 
total  which  I  stated,  188,370. 
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We  made  a  study  in  1934  of  the  number  and  ages  of  employees’ 
representatives,  as  they  are  defined  in  this  act. 

[363]  The  material  on  which  our  study  of  employees’  representa¬ 
tives’  ages  w’as  based  was  obtained  from  the  eastern  carriers.  Like 
information  was  obtained  from  the  southeastern  and  'western 
bureaus. 

The  reports  show  that  there  were  640  employee  representatives  as 
of  September  1,  1934.  They  were  full-time  organization  rep- 

323  resentatives  and  did  not  include  any  of  the  part-time.! 

We  prepared  a  consolidated  statement  showing  the  number 
of  representatives,  separated  as  between  those  who  were  monthly 
salaried  committeemen  located  on  the  individual  propertied  officers 
who  deal  with  railroad  companies — they  would  include  presidents  of 
organizations  and  others  who  are  furloughed  from  the  carriers;  and 
other  officers  and  employees  of  labor  organizations  in  theirf  general 
headquarters.  We  show  in  this  statement  the  average  age,  in  years 
and  months,  as  of  September  1,  1934;  the  average  length  of  service 
with  the  railroad ;  and  the  average  length  of  service  as  employee  rep¬ 
resentative,  for  the  monthly  salaried  committeemen,  the  officers  who 
deal  with  railroad  companies,  and  the  other  officers  and  employees  of 
labor  organizations.  It  also  shows  that  with  the  [364]  exception  of 
11  men,  they  all  retain  their  seniority  rights  on  those  individual 
properties.  j 

(Statement  showing  consolidated  figures  of  number  of  employee 
representatives  in  eastern,  western,  and  southeastern  territories,  age, 
length  of  service,  etc.,  September  1,  1934,  was  marked  “Plaintiffs’ 
Exhibit  No.  52”  and  received  in  evidence.) 

I  prepared  material  based  on  that  study  showing  the  distribution  of 
ages  for  eastern,  western,  and  southeastern  territories,  with  totals. 

(Statement  showing  number  and  age  of  employee  representatives  in 
eastern,  western,  and  southeastern  territories  as  of  September  1,  1934, 
was  marked  “Plaintiffs’  Exhibit  No.  53”  and  received  in  evidence.) 

I 

Cross  examination  by  Mr.  Hay:  j 

[365]  The  qualifications  in  Exhibit  47  setting  out  the  tijme  within 
which  the  address  must  be  renewed  periodically  are  included  in  the 
statement  of  the  other  two  territories,  in  their  statement  headed 
“Maximum  Length  of  Time  Seniority  Rights  May  Be  Retained  by 
Classes  of  Employees”  and  so  forth.  These  are  qualifications  that 
were  not  included  here,  and  were  put  in  a  separate  statement  in  order 
to  eliminate  the  great  number  of  notes. 

324  There  is  a  further  qualification  which  shows  that  these  men 
on  certain  railroads,  in  certain  classes  of  service,  kefep  the  car¬ 
rier  informed  from  time  to  time — in  some  cases  30  days,  60  days, 
or  90  days — as  to  their  address,  and,  when  they  are  recalled  to  service 
must  report  within  a  stipulated  number  of  days. 

It  is  my  understanding,  sir,  that  those  qualifications  as  to  all  three 
associations  are  all  interwoven  in  their  notes  on  the  larg4  statement. 
There  is  no  difference  in  the  associations  in  that  respect  j  You  will 
find  the  same  qualifications  interwoven  with  the  others. 
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[366]  Seniority  rules  operate  pretty  generally  the  same  throughout 
the  United  States.  That  operates  to  eliminate  the  men  youngest  in 
service  first,  and  call  back  those  oldest  in  service.  That  prevails 
throughout  the  three  associations.  I  think  that  where  vou  have  a 
substantial  reduction  in  force  the  men  remaining  in  the  service  prob¬ 
ably  would  have  a  greater  average  length  of  life  than  the  men  who 
were  let  out. 

We  do  not  have  any  study  of  the  average  age  of  the  men  remaining 
in  the  service,  and  I  know  of  no  such  data  that  are  available. 

The  seniority  rule  in  all  three  associations  operates  to  affect  pro¬ 
motions  and  demotions,  which  gives  to  the  employees  certain  prefer¬ 
ences  in  being  promoted.  [367]  It  has  some  effect  on  reducing  the 
labor  turnover,  probably.  Well,  it  keeps  the  men  who  are  furloughed 
in  touch  with  the  carrier,  so  that  they  may  come  back. 

I  can  put  it  this  way,  sir — it  probably  will  make  it  clear — that 
where  men  in  a  certain  class  of  service  are  on  furlough,  and  have 
the  right  to  come  back  when  forces  are  increased,  no  new  men  are 
taken  in  while  those  men  are  available. 

The  seniority  rules  not  only  assure  the  man  who  is  furloughed  of 
getting  back  into  the  service  in  preference  to  some  new’  man,  but  they 
give  the  man  w’ho  has  long  years  of  service  the  right  to  a  promotion, 
assuming,  of  course,  that  his  qualifications  are  acceptable.  That  gives 
him  a  better  grip  on  his  job.  [368]  There  is  no  question  about  that. 

And  it  has  the  effect  of  giving  the  railroads  the  assurance  of  a 
325  smaller  labor  turnover. 

[369]  Mr.  MjcInnis.  If  the  Court  please,  opposing  counsel 
without,  of  course,  conceding  the  correctness  of  the  figure,  have  kindly 
agreed  that  I  mav  state  for  the  record  that  in  addition  to  the  number 
shown  on  furlough  by  the  exhibits  of  this  morning,  there  are  5,487 
on  furlough  with  the  express  companies  and  7,141  wdth  the  Pullman 
Company. 

Edgar  J.  McClees  was  recalled  for  further  cross  examination  and, 
having  been  previously  duly  sworn,  testified  further  as  follows: 

Further  cross  examination  by  Mr.  Hat: 

As  employment  increases  for  any  reason,  and  there  is  demand  for 
additional  men  in  the  service,  the  men  who  are  on  furlough  are 
ordinarily  called  in  preference  to  new  men,  who  have  had  no  rail¬ 
road  experience.  There  has  been  a  slight  increase  in  railroad  em¬ 
ployment  in  the  last  few  months.  [370]  The  total  number  of  em¬ 
ployees  of  Class  I  carriers,  excluding  switching  and  terminal  com¬ 
panies,  is  the  middle  of  the  month  count  taken  from  the  Interstate 
Commerce  Commission’s  statistics,  which  shows  that  in  August 
1935  there  w’ere  1,011,030.  The  tentative  figures  for  April  1936  are 
1,049,543,  or  an  increase  of  38,513, 1  believe  it  is. 

In  addition  to  changes  in  the  personnel  that  may  come  about  as  a 
result  of  the  increase  in  employment  due  to,  say,  increase  in  business, 
there  is  from  year  to  year  what  may  be  called  a  normal  turnover. 
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The  term  used  is  normal  attrition.  It  comes  from  deaths,  dismissals, 
resignations,  and  people  who  go  on  retirement — that  is,  on  a  pension 
plan — or  what  not;  but  they  are  separated  from  these  furloughed 
employees. 

I  believe  the  Coordinator  of  Transportation,  Mr.  Eastmap,  had  a 
study  conducted  to  determine  what  the  normal  turnover  percentage 
is.  My  impression  from  the  summary  was  that  the  percentage  was 
in  the  neighborhood  of  5  percent. 

[371]  As  men  drop  out,  as  a  result  of  normal  attrition  and 
normal  turnover,  and  you  have  men  furloughed  who  are  sub- 

326  iect  to  recall,  they  are  called  back  in  the  order  of  their  sen¬ 
iority.  | 

Further  redirect  examination  by  Mr.  McInnis:  j 

The  carriers,  as  Mr.  Welsh  explained,  have  what  are  known  as 
seniority  rosters,  and  the  men  are  recorded  on  that  roster  in  the  order 
in  which  they  are  taken  into  the  service.  Those  rosters  are  repub¬ 
lished  periodically,  some  of  them  every  year — in  fact,  a  great  many 
of  them  every  year.  j 

By  “republished”  I  mean  they  are  retyped  and  placed  in  a  public 
place  where  the  employees  may  have  an  opportunity  to  scrutinize  the 
list  and  find  out  whether  they  are  properly  recorded.  Oh,  }n  a  great 
many  instances  the  general  chairman  is  furnished  with  copies  of 
them.  They  are  certainly  available  to  him.  Naturally,  when  they 
are  made  available  to  him  every  six  months,  or  whatever  the  period 
may  be,  he  goes  over  the  list,  and  if  there  are  any  what  you  might 
call  dead  men  on  [372]  there,  the  carrier  is  notified,  and,  they  are 
eliminated. 

By  “what  you  might  call  dead  men”  I  mean  men  who  might  have 
appeared  on  the  roster  from  which  the  current  roster  is  made,  but 
the  information  had  not  been  given  the  carrier  that  probably  No.  27 
on  the  list,  for  example,  John  Smith,  may  have  died  a  month  before 
his  name  appeared  on  the  new  roster,  notwithstanding  he  may  have 
died  within  the  last  two  weeks,  providing  the  matter  hacl  not  been 
brought  to  the  attention  of  the  carrier.  Ordinarily  they  would  get  that 
information,  but  in  any  event  the  general  chairman  would  take  the 
roster  and  notify  the  company  that  such  and  such  a  majn  or  such 
and  such  persons  should  be  eliminated  as  being  no  longerj  available. 
The  seniority  list,  then,  is  kept  up  to  date;  there  is  no  question 
about  it. 

Mr.  Aronson.  May  it  please  the  Court,  when  Mr.  Williamson,  the 
president  of  the  New  York  Central  lines,  was  on  the  witness  stand 
on  Friday,  counsel  requested  that  he  supplement  his  testimony  by 
giving  the  number  of  men  who  are  retired  on  New  York  Central 
Railroad  on  account  of  attainment  of  the  age  of  IjO  who  are 

327  pensioned,  and  the  number  who  are  not  pensioned.  I  have 
here,  certified  by  the  chairman  of  the  Board  of  tensions  of 

the  New  York  Central  Railroad,  the  numbers  in  those  cases  for  five 
years  back. 
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If  you  want  them,  Mr.  Hay,  you  may  have  them.  Do  you  want 
this  introduced  as  a  part  of  Mr.  Williamson's  cross  examination? 

[373]  Mr.  Hay.  We  should  like  to  have  it  in  that  connection. 

Mr.  Aronson.  May  it  be  incorporated  in  the  record? 

The  Court.  As  a  part  of  Mr.  Williamson’s  cross  examination. 

Mr.  Hay.  Y  es. 

(The  information  referred  to  is  as  follows  and  is  a  part  of  the  cross 
examination  of  F.  E.  Williamson,  President  of  the  Xew  York  Central 
Lines :) 

New  York  Central  Lines, 

466  Lexington  Avenue 

New  York. 

Frank  V.  Whiting,  Chairman . 

J.  G.  Castle,  Secretary. 

Board  of  Pensions, 

May  23,  1936 . 

Mr.  Jacob  Aronson, 

Vice  President,  N .  Y.  C.  System i,  New  York,  N.  Y. 

Dear  Sir:  In  compliance  with  your  request,  I  would  advise  that 
during  the  years  stated  below  the  following  number  of  employes  of 
the  Xew  York  Central  Railroad  Company  were  retired  from  service 
on  account  of  attainment  of  age  70.  Of  those  so  retired,  the  number 
shown  under  the  caption  “Pensioned”  were  eligible  for  and  were  placed 
on  the  pension  rolls  of  the  System.  The  number  shown  in  the 
column  “Xot  Pensioned”  were  retired  from  [374]  service,  but, 
328  not  being  eligible  for  pension  under  the  pension  rules,  did  not 
go  on  the  pension  rolls  or  otherwise  participate  therein. 


Year 

Pensioned 

Not  pen¬ 
sioned 

1931 . 

344 

244 

1932 . . . 

383 

208 

1933 . 

381 

240 

1934 . 

275 

110 

1935 . . . 

408 

261 

Totals _ _  _ _ _ _ _ 

1,791 

1,063 

Yours  very  truly, 


(Signed)  Frank  V.  Whiting. 


Mr.  Hay.  We  should  like  to  have  included  in  the  record  as  a  part  of 
the  cross  examination  of  Mr.  Hildum  his  letter  of  May  23, 1936,  with 
respect  to  the  number  of  names  on  the  pension  rolls  of  the  Lehigh 
Valley  Railroad  in  1935. 

(The  information  deferred  to  is  as  follows  and  is  a  part  of  the  cross 
examination  of  C.  E.  Hildum,  executive  vice  president  of  the  Lehigh 
Valley  Railroad  Company:) 
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Lehigh  Valley  Railroad  Company, 

143  Liberty  Street, 

New  York ,  May  2$,  1936. 

C.  E.  Hildum,  Executive  Vice  President . 

E.  C.  Manx,  Asst,  to  Executive  Vice  President. 

Mr.  J.  Aronson,  Vice  President , 

New  York  Central  System ,  New  York ,  N.  Y. 

[375]  My  Dear  Mr.  Aronson  :  In  response  to  the  question  asked  by 
the  Government  attorney  at  the  hearing  yesterday,  I  am  noV  able  to 
tell  you  that  the  Lehigh  Valley  placed  62  names  on  its  pension  rolls  in 

1935.  No  applications  during  the  year  were  refused.  This,  of 

329  course,  does  not  include  any  resignations  from  service,  to  deter¬ 
mine  which  would  require  investigation  extending  ov^r  several 

days. 

We  now  have  on  our  pension  rolls  542  names.  You  will  ijemember 
that  I  testified  there  were  about  500. 

Yours  truly, 

(Signed)  C.  E.  Hildum, 
Executive  Vice  President. 

(Document  entitled  “Regulations  93  of  the  Bureau  of  Internal 
Revenue,  relating  to  the  Carriers’  Tax,  Employees’  Tax,  Employees’ 
Representatives’  Tax  under  the  Act  Approved  August  29,  1^35”,  was 
marked  “Plaintiffs’  Exhibit  54”,  and  was  received  in  evidence.) 

[376]  (Letter  dated  April  17, 1936,  from  the  Railroad  Retirement 
Board  to  All  Carriers  as  Defined  in  Section  1  (a)  of  the  Railroad 
Retirement  Act  of  1935,  signed  “Murray  W.  Latimer,  Chairman”, 
was  marked  “Plaintiffs’  Exhibit  55”,  and  was  thereupon  received  in 
evidence.) 

(Letter  dated  April  30,  1936,  from  S.  R.  Prince  to  Hon.  Murray 
W.  Latimer,  Chairman,  Railroad  Retirement  Board,  wai  marked 
“Plaintiffs’  Exhibit  56”,  and  was  received  in  evidence.) 

Mr.  Aronson.  It  is  offered  as  the  response. 

The  Court.  I  will  admit  it  as  the  response  but  not  as  testimony  of 
the  truth  of  the  facts  recited  therein. 

Mr.  Aronson.  Of  course  not. 

[377]  James  P.  McDonald  was  called  as  a  witness  fot  and  on 
behalf  of  the  plaintiffs  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Aronson  : 

My  name  is  James  P.  McDonald.  I  am  employed  by  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company.  I  am  employed  as  auditor 
of  disbursements.  I  have  been  employed  by  that  carrier  approxi¬ 
mately  20  years,  all  told.  I  have  been  employed  all  of  that  time  in 
the  accounting  department  in  various  positions.  I  have  had  my 
present  position  as  auditor  of  disbursements  for  the  past  three 

330  years.  Prior  to  that  time  I  was  assistant  statistician  for  ten 
years. 
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[378]  At  the  request  of  counsel  for  the  plaintiffs  in  this  case,  I 
have  made  an  analysis  and  study  of  the  work  involved  in  the  ascer¬ 
tainment  and  computation  of  the  employees’  tax  and  the  work  in  con¬ 
nection  with  reporting  that  tax  to  the  Government. 

The  Santa  Fe  Railroad  has  47,500  employees.  That  is  approxi¬ 
mately  V20  of  the  railroad  employees  of  the  United  States. 

In  the  way  of  ascertaining  and  reporting  this  employees’  S1/*  per¬ 
cent  wage  tax,  it  is  necessary  for  the  carrier  to  compute  the  tax 
and  verify  it  and  to  insert  it  in  the  time  book  for  each  employee 
on  our  railroad.  Then  the  tax  must  be  shown  on  the  pay  roll  and 
typed  in  a  separate  column.  This  is  again  verified  in  the  processes  of 
auditing  the  pay  rolls  for  each  of  the  47,500  employees.  Then  the 
deductions  must  be  made  from  the  total  earnings  in  order  to  bring 
out  the  net  amount  due  each  employee.  That  computation  would 
take  place  in  the  pay  roll  originating  offices.  [379]  There  are  141 
such  offices  on  the  Santa  Fe  Railroad.  They  are  distributed  over 
the  13,235  miles  of  railroad  on  our  line. 

Then  it  is  necessary  to  summarize  or  foot  the  sheets  and  accumu¬ 
late  the  amount  of  tax  carried  on  to  the  final  summaries  for  each 
pay  roll.  In  this  process  of  the  determination  of  the  tax  considera¬ 
tion  must  be  given  to  the  earnings  in  excess  of  $300  per  month,  as 
those  are  not  subject  to  the  tax.  They  have  to  be  segregated  for 
each  employee,  and  then  the  aggregate  amount  of  tax  is  determined 
for  the  entire  pay  roll.  That  must  be  done  twice  a  month.  On 
our  line  w*e  have  two  pay  roll  periods.  Two  pay  roll  periods  per 
month.  These  operations  would  involve  on  our  line  2,280,000  com¬ 
putations  and  deductions  per  year.  Those  computations  and  de¬ 
ductions  would  vary  according  to  the  changes  in  the  number  of  em¬ 
ployees,  and  as  the  additional  employees  are  included  in  the  pay 
roll,  due  to  replacements  and  other  causes,  the  number  of  operations 
is  increased  proportionately. 

In  addition  to  the  computations  and  deductions,  the  tax 
331  must  be  added  to  other  deductions  on  the  pay  roll,  which 
would  involve  1,140,000  additional  computations  on  our  line. 
Then  [380]  there  are  additional  computations  and  entries  necessary 
in  connection  with  employees  who  receive  time  checks.  The  deduc¬ 
tions  must  be  computed  and  shown  on  the  time  checks  in  addition 
to  being  shown  on  the  time  books  and  also  in  addition  to  being  shown 
on  the  pay  roll. 

The  computations  are  made  mechanically,  and  there  is  a  frac¬ 
tional  percent.  With  the  fractional  percent  involved — 3 y?  percent — 
it  means  that  in  many  instances  five  decimal  places  will  appear  in 
the  result  in  the  computation. 

The  customary  mechanical  device  used  on  our  line  in  making  those 
computations  is  the  Comptometer,  in  which  the  multiplier  is  inserted 
in  the  machine.  For  instance,  there  is  inserted  in  the  machine  the 
3%,  which  would  be  the  3 y2  percent,  and  the  amount  of  money  to 
which  the  3 y2  percent  would  be  applied.  If  it  is  $119,  we  will  say 
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for  illustration,  it  will  be  necessary  to  compress  the  keys  as  many 
times  as  there  are  digits  in  the  multiplier.  In  the  case  of  Sy2,  it 
would  be  five  times  in  the  first  instance.  The  operator  would  move 
over  one  space  and  then  compress  the  key  three  times,  whichj  would 
have  the  effect  of  accumulated  addition.  The  operation  w^th  the 
result  produced  would  be  the  effect  of  the  3 y2  percent. 

Let  us  assume  that  the  half  month’s  pay  is  $119  and  somq  cents. 
The  operation  to  ascertain  the  3 y2  percent  tax  for  that  particular 
item  by  the  use  of  the  Comptometer  would  be  as  follows: 

[381]  The  “3”  and  “5”  are  put  in  the  machine.  They  are  set 
and  shown  in  the  indicator  of  the  machine.  Then  the  operatbr  holds 
her  fingers  on  “1”  “1”  “9”.  There  is  a  “9”  in  that  column.  There 
is  a  “9”  in  the  column  on  the  Comptometer.  She  would  hold  her 
fingers  on  “1”  “1”  “9”  and  then  compress  the  keys  the  corresponding 
number  of  times  there  were  digits  in  the  multiplier,  which  ^vould  be 
five,  and  then  move  over  one  space  and  compress  it  three  timei.  That 
would  be  repeated  for  each  man  on  the  pay  roll,  which  would  be  on 
our  line  twice  a  month. 

332  The  use  of  the  Comptometer  is  considered  to  be  mofe  rapid 
than  actual  multiplication.  From  our  experience  it  js  much 
more  rapid. 

I  think  Comptometers  are  used  quite  extensively  and  pretty  gener¬ 
ally  throughout  the  United  States  in  offices  on  railroad  wqrk.  On 
our  line  we  have  54,000  pay  roll  sheets  per  year  [382]  on  which  these 
operations  must  be  performed.  I  have  developed  the  cost  pf  those 
particular  operations  from  our  own  experience,  and  for  those  par¬ 
ticular  functions  of  work  the  expense  would  be  on  our  lin^  $20,689 
per  year.  That  covers  just  those  items  which  I  have  described. 

The  preponderance  of  pay  rolls  are  odd  figures  or  odd  cents.  A 
very  small  percentage  of  the  total  wages  shown  on  the  pay  roll  are 
in  whole  dollars.  There  is  quite  a  variation  in  them  from  one  pay 
to  another,  in  the  case  of  the  same  individual,  depending  on  the 
number  of  days  or  hours  or  periods  worked  within  the  respective  pay 
periods. 

Under  Article  608  of  Regulations  93,  that  is  Exhibit  54,  each  car¬ 
rier  is  required  to  show  with  respect  to  each  employee  for  the  calen¬ 
dar  month  of  March  1936  and  for  each  calendar  month  thereafter  the 
name  and  address  of  the  employee,  the  occupation  in  accordance  with 
the  I.  C.  C.  classification,  the  amount,  including  any  sum  (withheld 
therefrom  as  tax  or  for  any  other  reason,  and  the  date  of  dach  pay¬ 
ment  of  remuneration  to  the  employee,  and  also  the  period  [383] 
of  service  covered  by  such  payment;  the  amount  of  such  remunera¬ 
tion  payment,  which  is  compensation  defined  under  Articlel  6  of  the 
Regulations,  and  also  the  amount  of  employees’  tax  withheld  or  col¬ 
lected  with  respect  to  such  payment,  and  if  collected  at  a  time  other 
than  at  the  time  such  payment  was  made,  the  date  collected.  If  the 
total  remuneration  payment  and  the  amount  which  is  taxable  are  not 
equal,  the  reasons  therefor  shall  be  made  a  matter  of  record.  An 
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accurate  record  of  the  details  of  every  adjustment  of  employees7 
tax  or  carriers’  tax  shall  also  be  kept,  including  the  date  and 
amount  of  such  adjustment.  The  carriers  are  required  under 

333  Regulations  93  to  maintain  these  records  for  at  least  four 
years. 

In  order  to  comply  with  the  specifications  of  the  Regulations, 
it  will  be  necessary  for  us  to  establish  a  record  of  the  age  of  each 
of  the  47,500  employees  on  our  line,  to  abstract  the  names  from  the 
pay  rolls  to  those  records,  and  to  procure  their  addresses.  In  many" 
instances  we  do  not  have  the  addresses  of  our  employees,  and  changes 
in  addresses,  which  are  made  from  time  to  time,  will  have  to  be 
recognized  in  these  records  in  order  to  keep  them  on  a  current  basis. 

In  addition  to  that,  our  occupational  classification  as  shown  on  the 
pay  roll  does  not  always  conform  to  the  I.  C.  C.  classification.  It 
does  in  our  wage  statistical  reports  and  wage  classifications  reported 
to  the  Commission,  but  not  always  on  our  pay  roll  does  the  occupa¬ 
tional  classification  strictly  conform  to  the  I.  C.  C.  classification;  so 
it  would  be  necessary  to  provide  for  the  classification  as  prescribed 
in  these  regulations. 

[384]  Then,  each  month  it  would  be  necessary  to  transcribe  the 
total  amount  of  compensation  from  the  pay  rolls  and  enter  the 
amount  of  compensation  on  whichever  tax  was  applied — that  is,  ex¬ 
cluding  the  amount  in  excess  of  $300 — and  also  record  the  amount 
of  tax  collected  from  each  employee.  Then  any  differences  which 
were  encountered  would  have  to  be  made  a  matter  of  record,  and  to 
provide  this  record  I  have  made  an  estimate  of  the  cost  of  obedience 
to  that  requirement.  On  our  line  the  cost  of  maintaining  such  a 
record  would  be  approximately  $15,017  a  year. 

Article  401  of  the  Regulations  provides  that  each  carrier  shall  pre¬ 
pare  a  return  in  quadruplicate  on  prescribed  form,  which  is  now 
Form  942,  for  the  period  beginning  March  2,  1936,  and  ending  May 
31,  1936,  and  for  each  subsequent  quarterly  period.  The  form  942 
which  has  been  published  for  the  purpose  of  this  quarterly  report 
provides  for  showing  the  total  taxable  compensation  paid  during  the 
quarter,  the  carrier’s  tax,  3 y2  percent  of  the  total  taxable  compensa¬ 
tion;  the  amount  of  employees’  tax  witheld  during  the  quarter; 

334  and  the  carriers’  tax  and  the  employees’  tax  combined;  and 
another  item  for  reporting  credit  or  adjustment  together  with 

the  total  amount  of  the  tax. 

On  that  form  942,  which  was  issued  for  the  purpose  of  this  quar¬ 
terly  report,  in  the  instructions  on  the  back  of  that  form,  under  para¬ 
graph  3,  it  provides  that  if  item  3,  [385]  which  is  the  employees’  tax, 
is  greater  or  less  than  3^/2  percent  of  item  1,  the  carrier  shall  prepare 
a  statement  giving  the  facts  and  reasons,  explaining  the  difference. 
If  any  previous  adjustment  or  claim  or  credit  or  refund  covering  the 
amount  of  any  difference  involved  or  part  thereof  has  been  made,  the 
carrier  shall  give  the  details ;  or  if  none  has  been  made,  that  fact  shall 
be  stated. 
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When  under-collection  or  over-collection  is  due  to  othdr  than 
mathematical  error  in  the  computation  of  tax,  the  complete  details 
of  the  adjustment  thereof  must  be  shown. 

To  comply  with  those  requirements  and  prepare  that  report  means 
that  it  will  be  necessary  to  detail  all  of  the  adjustments.  It  v^ill  also 
be  necessary  to  accumulate  the  total  amount  of  taxable  compensation 
for  the  period — the  quarter — and  the  amount  of  the  employees’  tax 
and  also  the  amount  of  the  carriers’  tax  as  applied  to  the  quarter. 

Article  402  is  an  annual  information  return.  That  has  not  fy’et  been 
prescribed  by  the  Bureau  of  Internal  Revenue. 

Article  403  provides  also  for  information  to  be  furnished  on  an 
annual  basis.  It  does  not  definitely  state  precisely  the  character  of 
information  that  is  required  under  Article  403 ;  but  assuming  that  a 
memorandum  is  required  of  the  name,  address,  [386]  occupation,  and 
the  annual  computation,  together  with  the  amount  of  tax  deductions 
for  the  period,  I  have  estimated  the  cost  on  our  line  to  proyide  that 
information  in  that  particular  form  is  $1,666  per  year.  If  that  an¬ 
nual  return  were  also  to  require  information  that  would  bb  of  any 
use  to  the  Retirement  Board,  if  the  information  was  provided  on  a 
monthly  basis,  the  cost  would  be  materially  greater  than  what  I  have 
estimated  on  an  annual  basis. 

There  is  additional  work  in  the  audit  offices  as  well  as  in  the 
335  treasurer’s  offices  to  comply  with  the  tax  act.  That  will  con¬ 
sist  of  summarizing  the  amount  of  tax  and  recording  it  in 
journals  and  ledgers,  and  maintaining  separate  accounts  in  the  treas¬ 
urer’s  office — separate  bank  accounts — for  this  cash  and  currently  ac¬ 
counting  for  it,  including  preparing  bills  against  sundry  employees 
in  the  process  of  effecting  entries  in  the  records,  and  all  of  that  will 
involve  an  expense  of  approximately  $2,579  on  our  line  in  tlibse  offices. 

[387]  There  will  be  quite  a  lot  of  work  in  connection  with  detailed 
labor  cost  in  joint-facility  bills  against  other  carriers  aijd  against 
other  companies  for  work  which  may  be  done,  such  as  ^ork  done 
in  the  shops  for  individuals,  construction  and  maintenance  of  in¬ 
dustrial  tracks,  where  bills  are  rendered  against  other  companies  and 
individuals  for  that  service.  I  mean  bills  against  others  in  which 
the  cost  of  labor  is  an  element  or  a  part.  There  are  a  grefat  number 
of  bills  of  that  type  each  month.  On  our  line  I  would  say  the  total 
number  of  such  bills  would  be  approximately  3,500  per  month. 

In  addition  to  that,  the  bills  of  other  carriers  will  be  made  against 
our  company  in  connection  with  joint  facilities,  where  other  car¬ 
riers  are  the  operating  companies.  [388]  They  will  separate  the  labor 
to  which  this  tax  applies  and  will  include  in  their  bills  tjhe  amount 
of  tax  applicable  to  that  portion  of  the  labor  represented  in  their 
bills.  Those  bills  will  then  have  to  be  verified  by  the  reviving  line 
as  to  the  correctness  of  the  amount  of  tax  which  is  represented  in 
those  bills.  There  will  be  more  or  less  correspondence  in!  connection 
with  this  tax,  involving  adjustments  in  employees’  wages,  postage, 
and  stationery  cost  in  the  maintenance  of  these  various  records. 
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I  have  made  an  estimate  on  the  Santa  Fe  System  as  a  whole  of 
the  cost  of  complying  with  the  tax  act.  The  total  cost  per  year  will 
be  approximately  $47,856,  or  an  average  of  $1.01  per  employee  per 
year. 

I  have  served  on  a  committee  of  accounting  officers  of  more  than 
one  road  from  time  to  time.  I  have  been  and  am  still  a  member  of 
the  Disbursements  Committee  of  the  Accounting  Division  of 

336  the  Association  of  American  Railroads.  That  committee  con¬ 
siders  practices  and  research  work  in  the  interest  of  greater 

efficiency  in  the  accounting  [389]  service  of  carriers.  I  should  say 
that  our  experience  is  typical  of  other  roads’  costs. 

Cross  examination  by  Mr.  Pollack: 

The  computing  of  compensation  and  the  recording  of  the  address 
of  each  employee  is  a  part  of  the  work  involved  in  connection  with 
the  application  of  the  tax  act. 

We  now  keep  records  of  the  wage  payments  of  each  employee.  We 
do  not  keep  a  record  of  the  address  of  each  employee.  [390]  We  do 
not  maintain  an  address  for  each  of  our  employees;  we  do  for  some 
of  them. 

From  my  observations  and  contacts  with  other  railroad  account- 
«/ 

ing  offices,  and  discussing  the  various  subjects,  the  information  that 
I  have  gathered  from  them  is  that  they  do  not  keep  those  records  for 
all  of  their  employees— -complete  records. 

We  have  applications  from  many  of  our  employees,  but  not  from 
all  of  our  employees.  I  would  say  that  for  a  substantial  part  of  oar 
employees  we  do  not  have  any  applications  or  records.  I  should  say 
in  the  case  of  more  tha  n  half  we  have  their  personal  records  filed,  but 
I  would  not  say  we  have  their  addresses  up  to  date. 

We  are  not  reporting  any  addresses  as  yet  under  the  tax  law. 
[391]  We  report  less  than  25  percent  of  our  employees  under  the 
present  income  tax  law.  I  think  our  experience  is  typical  in  that 
regard.  We  have  a  fairly  good  cross-section;  we  operate  in  12 
States.  I  think  our  distribution  of  classes  of  employees  is  fairly 
representative.  As  to  all  employees  receiving  an  income  of  over 
$1,000,  every  employer  has  to  report  that  income  right  now  under  the 
existing  income  tax  law.  It  also  calls  for  the  address. 

We  do  not  have  to  go  over  every  employee’s  wage  payments  to  find 
out  whether  he  gets  over  a  thousand  dollars  a  year.  There  are  a 
great  many  that  are  self-evident.  Their  earnings  per  month 

337  are  standard.  The  rate  indicates  they  won’t  make  that  much. 
It  is  not  self-evident  as  to  many  employees  that  they  do  not  get 

over  $300  a  month  because  in  some  instances  employees’  earnings  based 
on  the  time  element,  would  run  over  $300,  and  that  cannot  be  taxed. 
In  some  cases  we  know  that  they  will  not  get  over  $300  where  a  salary 
is  definite  and  positive.  [392]  We  do  not  know  that  in  the  same  way 
we  know  they  do  not  get  over  a  thousand  dollars  a  year,  nor  with  at 
least  as  much  certainty  because  there  is  too  much  uncertainty.  An 
employee  might  lay  off.  In  many  cases  if  they  have  not  workfd, 
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they  might  earn  less  than  a  thousand  dollars  a  year,  but  they  might 
still  earn  more  than  $300  a  month.  I  should  say  that  possibly  from 
4  to  8  percent  of  our  employees  earn  over  $300  per  month. 

I  will  correct  my  earlier  statement  and  say  that  only  25  peijcent  of 
our  employees  are  reportable  under  the  provisions  of  the  revenue  act, 
which  means  that  for  the  married  employees  it  would  be  oveij  $2,500. 
Our  returns  are  less  than  25  percent  of  our  employees.  We  do  not 
have  to  make  a  return  for  anybody  who  gets  over  a  thousand  dollars, 
whether  he  is  married  or  not.  [393]  We  report  the  fact  of  earnings 
in  excess  of  a  thousand  dollars  for  single  employees  and  $21500  for 
married  employees.  j 

[394]  In  1935  our  returns  were  less  than  25  percent  of  the  em¬ 
ployees.  That  is  what  I  was  thinking  of.  That  was  for  tlhe  year 
1935.  The  returns  that  I  am  speaking  of,  the  25  percent  wad  for  the 
year  1935  that  applied  to  the  earnings  for  the  year  1935.  1 

I  am  familiar  with  the  income  tax  law.  j 

I  am  familiar  with  Section  147  of  the  Revenue  Act  of  1935  Reading : 

“All  persons  in  whatever  capacity  acting,  including  lessees  br  mort¬ 
gagors  of  real  or  personal  property,  fiduciaries  and  employers^  making 
payment  to  any  other  person  of  interest,  rent,  salaries,  waives,  pre¬ 
miums,  annuities,  compensations,  remunerations,  emoluments,  or  other 
fixed  and  determinable  gains,  profits  or  income,  other  than  payments 
[395]  described  in  sections  148-A  or  149,  of  $1,000  or  more  in  any 
taxable  year,  or  in  the  case  of  such  payments  made  bv  the 
338  United  States  or  officers  or  employees  of  the  United  States 
having  information  of  such  payments  and  required  to  make 
returns  in  regard  thereto,  by  the  regulations  hereinafter  provided  for, 
shall  render  a  true  and  accurate  return  to  the  Commissioner  under 
such  regulations  and  in  such  form  and  manner  and  to  such  bxtent  as 
may  be  prescribed  by  him  with  the  approval  of  the  Secretary,  setting 
forth  the  amount  of  such  gains,  profits  and  income,  and  the  fiame  and 
address  of  the  recipient  of  such  payment.” 

I  was  confusing  that  with  the  1934  Act.  The  returns  ivhich  we 
rendered  for  employees,  as  I  said,  amounted  to  25  percept  of  our 
total  employees. 

I  would  not  say  it  is  true  that  a  great  majority  of  the  railroads  of 
the  United  States  do  not  pay  75  percent  of  their  employees  less 
than  $1,000  a  year.  [396]  I  would  say  the  average  compensa¬ 
tion  is  in  excess  of  $1,000.  I  would  not  say  75  percent,  j  I  would 
say  probably  60  percent  receive  not  more  than  $1,000  a  year. 

I  don’t  remember  the  figures  for  1936  as  to  the  proportion  of  our 
employees  for  whom  we  reported  the  salaries  under  the  iijicome  tax 
law.  I  remember  we  had  9,000  returns  for  1935.  I  don’t  (recall  the 
figure  for  1936.  ! 

Redirect  examination  by  Mr.  Aronson:  ; 

The  fact  that  information  is  reported  to  the  Commissioner  of 
Internal  Revenue  with  reference  to  the  universal  income  tax  for  any 
employees — would  not  make  unnecessary  any  of  the  work  I  have 
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already  described.  [397]  The  work  which  I  have  described  is  an 
amplification  of  what  is  recorded  on  the  records  for  the  accumulation 
of  the  earnings  for  income  tax  purposes. 

If  it  be  the  fact  that  bv  some  recent  modification  returns  are  now 
required  to  be  filed  for  all  employees  with  aggregate  annual  com¬ 
pensation  in  excess  of  $1,000  that  will  not  change  any  of  my  testi¬ 
mony  as  to  the  work  which  is  necessary  to  do  in  order  to 

339  comply  with  this  special  tax  because  my  estimate  was  based 
upon  the  cost  connected  with  doing  the  work  which  we  have 

had  experience  oil  since  March  1st.  There  is  nothing  in  the  reports 
that  we  file  on  the  universal  general  income  tax  that  will  aid  us 
in  the  computation  of  this  3 y2  percent  tax  except  that  with  the 
partial  maintenance  of  records  under  the  original  income  tax  or 
revenue  act  requirements  they  do  not  cover  a  large  part  of  our 
employees,  and  it  will  be  necessary  to  amplify  the  record  to  include 
many  more  entries  on  it  than  we  now  have.  That  merely  shows 
the  total  compensation.  It  will  be  necessary  for  us  to  make,  regard¬ 
less  of  what  is  done  in  the  income  tax  information  returns,  com¬ 
putations  in  every  case  on  every  payroll  twice  a  month. 

[398]  The  records  maintained  for  accumulating  the  income  tax 
returns  cover  the  calendar  vear,  whereas  the  records  under  the  Tax 
Act  would  be  for  the  year  ending  Februarv  28,  1937. 

Recross-examination  by  Mr.  Pollak: 

The  information,  if  supplied  and  kept  under  the  ordinary  income 

tax  law,  does  not  aid  us  a  great  deal  in  getting  up  these  returns 

under  the  railway  tax  act  because  it  is  not  the  same  character  of 

information.  It  is  true  under  the  ordinarv  income  tax  law  that  we 

•/ 

have  to  report  addresses  as  well  as  the  names  of  the  recipients.  This 
address  business  might  not  be  the  same  because  of  a  different  period 
involved  in  the  normal  income  tax  returns  as  compared  with  the 
information  returns  under  this  Act. 

[399]  William  F.  Kennedy  was  called  as  a  witness  on  behalf  of 
the  plaintiffs  and,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination,  bv  Mr.  Aronson: 

I  am  employed  by  the  Louisville  &  Nashville  Railroad  Company. 
I  am  assistant  controller.  I  have  been  in  the  accounting  department 
of  that  railroad  approximately  36  years. 

I  have  studied  the  question  of  the  work  required  on  the  part 

340  of  the  carriers  in  connection  with  the  Retirement  Act  under 
review  in  this  case.  I  might  start  out  by  saying  that  we  have 

considered  the  matter  from  the  viewpoint  of  certain  information 
that  the  Retirement  Board  would  furnish  us  in  line  with  the  form 
which  was  designated  Form  AA-2.  I  have  seen  the  Form  AA-2 
revised,  promulgated  by  the  Railroad  Retirement  Board,  constituting 
the  form  of  return  or  report  which  it  is  expected  that  (400)  the 
railroads  will  fill  out  and  certify. 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  207 

(Form  AA-2  was  marked  “Plaintiffs’  Exhibit  No.  57”  and  received 
in  evidence.) 

That  form  applies  to  the  1935  Act,  as  I  understand  it.  It  varies 
only  slightly  from  the  form  that  was  used  by  the  old  Retirement 
Board  last  year.  I  saw  one  form  as  it  came  from  the  Retirement 
Board  to  one  of  the  carriers.  That  is  the  one  that  you  £how  me 
that  deals  with  the  case  of  Samuel  Herndon. 

That  form  accompanied  a  letter  of  the  Railroad  Retirement  Board 
subscribed  by  J.  C.  Clark,  director  of  its  Bureau  of  Claims,  dated 
May  6,  1936,  and  addressed  to  C.  D.  Mackay,  Assistant  Vice-Presi¬ 
dent,  Blue  Ridge  Railway  Company. 

[401]  (Letter  dated  May  6,  1936,  from  Clark  to  Mackay,  with 
accompanying  form,  was  marked  “Plaintiffs’  Exhibit  Noj  58”  and 
received  in  evidence.)  ! 

The  sections  of  this  form  in  which  the  carrier  would  be  particu¬ 
larly  interested  in  attempting  to  comply  with  the  request  Contained 
therein  would  be  sections  1  and  2,  4  and  5.  Section  1  is  jpresumed 
to  furnish  the  carrier  with  information  showing  the  name  of  the 
carrier  on  which  the  employee  is  then  employed,  his  occupation,  and 
the  department  or  division. 

On  receipt  of  one  of  these  forms  the  carrier  would  first  have  to 
ascertain  whether  or  not  the  information  stated  there  as  to  that 
employee’s  occupation,  and  where  he  was  located,  was  right.  Other¬ 
wise  the  carrier  would  be  in  no  position  to  find  the  man  at  all.  We 
do  not  have  an  alphabetically-arranged  list  of  all  of  the  employees 
on  the  system  by  occupations  or  by  location  or  in  any  other 
341  [402]  manner.  In  our  case  we  would  have  to  send  that  form 

to  the  point  which  was  indicated  on  it,  showing  i  where  the 
man  worked,  if  it  did  show  such  information.  That  woul^l  probably 
be  some  division  point,  some  superintendent’s  office,  perhaps  a  master 
mechanic’s  office  or  official,  involving  some  25  or  30  locations,  in  an 
endeavor  to  check  what  the  man  claimed  was  his  present  Occupation 
and  the  dates  of  his  service,  and  also  to  develop  whetheif  or  not  he 
had  worked  in  any  different  occupations  prior  to  the  last  Occupation. 

There  was  approximately  the  same  type  of  form  that  \jas  used  by 
the  old  Railroad  Retirement  Board.  Our  company  received  from 
the  old  Railroad  Retirement  Board  a  number  of  these  forms  for 
ascertainment  and  verification  of  the  service  record  and  Tyage  record 
of  applicants  for  annuities.  There  was  one  hundred  numbered 
serially  from  1  to  100. 

[403]  I  have  examined  certain  of  those  forms.  I  selected  one  out 
of  each  occupation  until  I  had  reached  the  number  10.1  I  did  not 
want  to  take  too  many  of  them  because  of  the  amount  of  time  in¬ 
volved.  I  did  not  start  with  the  one  numbered  1  of  thosd  sent  to  us. 
I  started  with  the  first  one  I  found  in  a  given  occupation  and  I  took 
ten  different  occupations,  and  that  is  the  only  selection  tjhat  I  made 
of  those. 

I  have  the  old  applications  that  were  furnished  the  Louisville 
&  Nashville  Railroad  Company  by  the  Retirement  Boar^;  those  that 
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I  am  prepared  to  explain  individually.  I  have  all  of  those  that  were 
sent  to  the  Louisville  &  Nashville;  I  have  the  complete  100.  [404] 

The  first  one  I  have  is  No.  7. 

[405]  (Form  AA-2,  register  No.  7,  report  by  Louisville  &  Nashville 
[Railroad  Company,  was  marked  “Plaintiffs'  Exhibit  No.  59”  and 
received  in  evidence.)  • 

Exhibit  59  is  the  form  of  application  filed  by  Joseph  B.  Brown 
which  gives  his  occupation  as  passenger  conductor  on  the  Louisville 
division  from  August  20,  1884,  to  the  present  time.  The  employee 
is  still  in  the  service  of  the  Louisville  &  Nashville  Railroad  Com¬ 
pany,  and  investigation  of  this  occupation  and  service  data 

342  discloses  that  Brown  entered  the  service  as  a  freight  brakeman 
August  20,  1884,  was  in  that  occupation  to  January  2,  1888, 

that  he  was  a  freight  conductor  from  January  23,  1888,  to  September 
30,  1891,  and  that  he  has  been  a  passenger  conductor  from  October  1, 
1891,  to  date  instead  of  from  1884  to  date,  as  shown  on  the  form. 
This  form  would  be  received  in  our  accounting  department.  The 
first  step  we  would  take  with  it  would  be  to  do  just  what  we  have 
done  in  this  particular  case — send  it  to  the  division  officials  in  order 
to  develop  just  what  the  man?s  correct  occupation  and  dates  of  service 
[406]  were.  After  that  information  had  been  supplied  by  the  divi¬ 
sion  office  it  w’ould  be  returned  to  the  general  office.  In  this  particu¬ 
lar  instance,  under  the:  requirements  of  Section  4  of  this  form,  we 
would  be  asked  to  search  his  record  so  as  to  show  each  of  the  months 
in  which  he  performed  service  back  to  the  date  of  his  first  service  in 
1884.  That  would  be  some  52  years,  which  would  mean  the  examina¬ 
tion  of  624  payrolls. 

We  would  also  be  asked  to  furnish  compensation  by  months  from 
January  1924  to  December  1932.  This  is  the  old  form,  by  the  way. 
This  is  where  the  correction  is  made  in  the  two  forms. 

Under  the  new  form  the  compensation  would  be  required  from 
January  1,  1924,  until  December  31,  1931,  and  from  January  1,  1936, 
until  the  date  of  his  latest  service.  We  would  show  the  compensation 
on  the  form  by  months.  That  would  be  confined  to  monthly  compen¬ 
sation  not  in  excess  of  $300,  notwithstanding  that  the  roll  may  have 
shown  the  man  earned  more  than  $300. 

The  actual  procedure  in  going  about  both  of  those  tasks  would  be 
to  first  locate  the  payroll  on  which  this  man  was  entered.  Since  he 
is  working  on  the  Louisville  division  he  would  be  grouped  with  all 
other  conductors  and  fcrakemen  on  that  division.  That  series  of  rolls 
would  have  one  number,  an  audit  number;  the  whole  number  of 
rolls  bound  together  would  be  in  the  records  of  the  company  under 
one  number. 

The  clerk  seeking  to  work  out  this  application  would  first  have  to 
go  to  the  vault  iu  the  audit  and  disbursement  [407]  office  where 

343  a  record  book  is  stored  which  shows  the  audit  number  of  pay 
rolls  by  series,  by  months.  He  would  have  to  draw  off  a  list  of 

all  those  audit  numbers. 
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His  next  step  would  be  to  go  to  the  office  of  the  secretary,  who  is 
the  custodian  of  the  original  pay  rolls  of  the  company,  an&  start  a 
search  through  those  rolls.  Those  rolls  from  January  1,  1924,  to 
date  are  bound  in  volumes  with  a  heavy  cardboard  back  Or  canvas 
backing.  There  are  from  three  to  five  of  these  volumes  to  |a  month, 
and  thev  are  in  audit  number  order,  and  then  the  audit  number  order 
in  serial  order,  and  they  are  filed  in  cases  on  the  11th  floor  of  the 
general  office  building,  the  secretary’s  office  proper  being  located  on 
the  Tth  floor.  [408]  Those  volumes  have  to  be  lifted  out  of  the  case 
and  carried  to  a  work  table.  The  cases  in  which  they  are  filed  have 
an  aisleway  of  about  three  feet,  so  that  it  is  not  practicable  for  a 
man  to  work  with  the  book  right  there  in  the  aisleway.  He  must 
carry  it  around  to  a  table  where  he  can  open  it  up  and  examine  it. 
In  working  compensation,  assuming  that  the  man  earned  compensa¬ 
tion  throughout  that  period — and  most  of  these  applications  we 
have  do — he  would  have  96  of  those  volumes  to  examine.  He  would 
be  checking  the  service  period  during  that  time,  as  well  as  entering 
the  compensation.  In  this  particular  form,  the  information  could 
not  be  gathered  direct  right  onto  it  at  that  time,  because  these 
records  get  more  or  less  dirty  and  dusty,  and,  by  the  tipie  he  has 
handled  two  or  three  of  them,  his  hands  are  quite  dirty,  so  the 
information  properly  should  be  drawn  off  on  a  worksheet  first,  and, 
after  it  is  all  gathered,  it  would  subsequently  be  transcribed  to  this 
particular  form  by  a  typist. 

After  completing  this  record  back  to  January  1,  1924i  he  would 
start  checking  the  monthly  service  periods  prior  to  that  date.  Back 
to  1924  would  have  covered  approximately  eight  years  of  the  man’s 
service.  The  records  from  December  1,  1923,  back  to  Japuarv  1918 
are  in  the  Secretary’s  vault  on  the  seventh  floor.  They  &re  filed  in 
a  specially  constructed  steel  case  that  was  built  for  the  express 
344  purpose  of  maintaining  the  payroll  records  of  th^  company, 
but  it  was  designed  to  accommodate  onlv  five  vear^,  as  at  that 
time  it  was  thought  that  that  was  all  that  would  be  pecessary  to 
have  adjacent  to  his  main  office.  These  cases  are  very  high.  They 
reach  to  the  ceiling,  [409]  about  12  feet  high.  They  havp  adjustable 
holders  which  slide  into  the  case.  These  holders  are  about  four 
inches  wide,  10  inches  high,  and  12  inches  long.  The  payrolls  are 
folded  to  fit,  with  the  audit  and  serial  number  being  exposed  to 
view,  and  usually,  where  the  cases  are  not  so  high  up  in  the  case, 
the  holder  can  be  pulled  out  and  the  number  of  the  roll  exposed  to 
view,  so  that  the  roll  could  be  readily  removed  from  the  case.  Where 
the  boxes  are  high  up  toward  the  ceiling,  a  step  ladder  has  to  be 
used,  and  the  box  has  to  be  removed  and  carried  to  a  work  table. 
This  case  is  12  feet  high.  That  ladder  would  reach  to  the  highest 
case  in  the  12  feet.  j 

After  he  has  completed  entering  the  service  period  back  to  1918, 
the  prior  rolls,  from  December  1917  to  1902,  are  in  the  basement  of 
the  general  office  building.  They  are  in  a  separate  room  in  that  base- 
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ment,  and  they  are  in  wooden  cases  which  were  constructed  to  accom¬ 
modate  cardboard  boxes,  which  have  a  flap  opening  at  the  front,  and 
these  cardboard  boxes  are  10  inches  high,  four  inches  wide,  and  12 
inches  long.  The  rolls  are  folded  to  fit  the  box,  with  the  audit  num¬ 
ber  and  the  serial  number  showing  at  the  top.  The  difference  be¬ 
tween  this  box  and  the  one  that  is  in  the  Secretary’s  office  is  that  you 
must  always  remove  all  the  rolls  to  get  to  the  back  of  the  box.  There 
are  from  9  to  12  of  these  boxes  to  a  month.  The  audit  numbers  [410] 
of  the  payrolls  that  are  in  the  boxes  are  entered  on  the  face  of  the 
box.  After  that  information  is  shown  on  the  form — shown  on  the 
worksheet,  rather — the  form  would  be  transcribed  by  a  stenographer. 

They  run  from  one  up  to  as  high  as  25  sheets  to  a  payroll  on  the 
Louisville  &  Nashville.  These  payrolls  are  not  all  aphabetically  ar¬ 
ranged  by  names.  Prior  to  1918,  generally  speaking,  they  are  in 
longhand,  written  with  a  pen.  Subsequent  to  that  date  they  are 
typewritten. 

No.  1  was  an  employee  that  no  longer  is  in  the  sendee  of  the 
345  Louisville  &  Nashville.  He  had  service  of  a  few  months  in  the 
year  1882,  indicating,  inasmuch  as  there  is  an  application  for 
an  annuity  in  his  case,  that  he  was  in  the  service,  or,  at  the  time  of 
that  application,  was  in  the  service  of  some  other  carrier.  He  must 
have  been,  in  order  to  have  been  able  to  make  an  application  under 
this  act. 

[411]  I  took  those  now  in  service  on  the  Louisville  &  Nashville. 
All  of  these  that  I  have  are  men  in  the  service. 

The  next  one  did  not  have  any  variations  from  the  work  that  is 
involved  in  the  first  that  I  have  just  testified  about;  the  situation 
there  is  just  the  same.  The  next  is  No.  8,  in  the  order  of  these  forms, 
and  again,  there,  the  information  given  as  to  the  man’s  occupation  is 
not  complete,  in  that  it  names  only  his  last  occupation,  and  investiga¬ 
tion  develops  that  he  did  have  occupation — a  different  occupation — in 
his  prior  service.  There  are  no  features  in  that  next  case  that  should 
be  described,  in  order  that  the  Court  will  understand  the  variations, 
other  than  what  I  have  just  mentioned. 

The  next  one  I  have  is  No.  11.  The  information  shown  on  the 
form  there  is  that  the  applicant  was  employed  as  a  cabinet  maker  in 
our  South  Louisville  shops  from  October  9,  1905,  to  the  present  time. 
[412]  That  has  a  slightly  different  characteristic,  in  this  respect. 
The  man  shows  that  he  had  complete  service  from  October  9,  1905, 
to  the  present  time.  As  a  matter  of  fact,  his  service  was  broken. 
That  is  the  point  there. 

Here  is  a  case  where  the  form  comes  through  with  a  note  on  it  to 
this  effect:  “Retired  April  16,  1934,  old  age  and  disability.  Appli¬ 
cant  does  not  show  service  in  detail,  but  states  worked  for  the  L.  &  N. 
47  years.”  That  note  is  on  the  form.  The  facts  in  that  case  are 
that  the  man  worked  as  a  switchman  from  April  2,  1895.  From  1895 
to  1915  there  are  a  number  of  breaks  in  his  service,  on  account  of 
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being  relieved  from  work.  From  1913  to  1915,  he  was  discharged; 
extra  engine  foreman,  March  8,  1915;  he  was  a  yardmaster  January 
1,  1923;  he  was  an  engine  foreman  July  4,  1930;  he  was  an 
346  extra  engine  foreman  from  May  9,  1932,  to  February  1:6,  1934, 
the  date  when  he  retired.  I 

This  is  a  slightly  different  situation  in  the  next  case,  in  that 
it  is  a  locomotive  engineer.  It  is  No.  36.  This  man  gives  his  I  occupa¬ 
tion  as  a  locomotive  engineer  from  October  1885  to  date.  As  i  matter 
of  fact,  he  was  employed  as  a  fireman  from  1885  to  [413]  18$9 ;  engi¬ 
neer  from  1889  to  1918;  as  a  hostler  from  January  14, 1919,  tcf  August 
31, 1919;  and  as  a  switch  engineer  from  September  1,  1919,  to;  date. 

[414]  All  those  things  we  did  not  know  until  they  were  ascertained 

by  the  process  that  I  have  described,  and  we  would  have  to  have  that 
information  before  we  could  start  searching  for  compensation  and 
verifying  the  service  period.  I 

That  is  the  end  of  the  list  that  I  examined.  Out  of  the  tin  that  I 
examined,  there  were  three  that  checked.  One  we  have  npt  heard 
from.  When  I  say  three  checked,  I  mean  the  information  ^hown  on 
the  form  was  developed  to  be  correct;  that  is  to  say,  the  service  record. 
None  of  them  showed  the  compensation  for  the  eight -year  period. 
That  covers  the  description  of  the  work  involved  in  ascertaining  the 
service  record  and  the  wage  statistics  called  for  by  the  Retirement 
Board;  that  is  all  I  have  to  say  about  that.  Those  that  I  have  de¬ 
scribed  are  cases  of  men  who  are  now,  or  as  of  the  timp  when  I 
received  this  information,  were,  in  the  service  of  the  Louisville  and 
Nashville. 

[415]  In  addition,  we  received  requisitions,  in  the  case  of  those 
no  longer  in  the  service  of  the  Louisville  &  Nashville.  Out  of  the 
100  that  we  received,  21  of  them  were  such  employees;  that  is  to  say, 
they  had  left  the  service  long  ago,  so  far  as  the  Louisville  and  Nash¬ 
ville  is  concerned.  And  we  were  called  upon  to  ascertain  atid  certify 
the  service  record  in  the  past  of  those  men  with  the  Louisville  and 
Nashville.  In  those  cases  the  process  would  be  a  little  bit  different, 
in  that  we  would  have  to  rely  almost  wholly,  as  to  those  men  who 
claim  service  back  in  the  80’s,  on  our  divisional  records.  Tjhose  divi¬ 
sional  records,  in  most  cases,  which  they  would  wish  to  consjult,  would 

be  impression  copies  of  pay  rolls  that  were  mad^  in  those 
34T  offices,  perhaps  individual  files,  if  they  had  any,  or  their  general 
files. 

Cross  examination  by  Mr.  Hay:  | 

There  were  100  applications  on  the  same  form.  Those  vtere  all  the 
applications  that  were  turned  over  to  the  [416]  Louisville  and  Nash¬ 
ville  Railroad  Company.  These  applications  that  I  have  referred  to 
were  under  the  1934  act,  and  they  called  for  going  bacjk  into  the 
80’s.  The  revised  form  likewise  calls  for  going  back  in(c  the  80’s. 

•  As  to  the  amount  of  compensation,  both  forms  require  the  same 
period,  except  that  the  new  form  requests  it  only  from  (January  1, 
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1924,  to  December  31,.  1931,  and  then  there  is  a  gap,  and  then  from 
1936  on. 

We  have  a  pension  system  on  the  Louisville  and  Nashville.  The 
amount  that  is  to  be  paid  in  that  pension  is  based  on  the  average 
compensation  for  the  liist  ten  years  of  a  man’s  service  multiplied  by 
one  percent  of  his  service  record.  We  do  not  keep  any  records  for 
our  pension  system,  containing  the  record  of  monthly  payments  for 
ten  years,  and  his  period  of  service.  [417]  As  the  man  makes 
an  application,  we  go  through  much  this  same  process  that  I  have 
described  to  you  here,  so  far  as  compensation  is  concerned.  How¬ 
ever,  I  might  say  this  in  that  regard,  that  we  have  an  average  of  about 
8  applications  per  annum.  But  when  we  do  get  an  application  we 
go  through  some  such  process  as  I  have  described  as  to  the 
compensation. 

Bv  Mr.  Pollak: 

We  have  not  actualv  given  any  information  at  all  to  the  present 
Retirement  Board  that  I  know  of. 

[418]  Edward  H.  Bundell  was  called  as  a  witness  on  behalf  of  the 
Plaintiffs  and,  having  been  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Aronson  : 

I  am  an  officer  of  the  Association  of  American  Railroads.  I  am 
vice-president  of  one  of  the  departments.  My  department  is 
348  the  one  that  has  to  do  with  matters  in  common — rules  govern¬ 
ing  settlements  of  accounts,  methods  of  accounting  procedure, 
in  which  member  carriers  are  interested  in  common.  We  have  no 
responsibility  for  keeping  any  accounts,  or  making  any  accounts.  It 
it  an  advisory  capacity,  a  recommendatory  capacity,  research,  and 
study.  I  have  been  in  that  occupation  since  December  1,  1934. 
Prior  to  that  time  I  had  railroad  experience  of  a  little  more  than  35 
years,  beginning  with  the  Santa  Fe  about  1900 — that  is,  the  Atchi¬ 
son,  Topeka,  and  Santa  Fe  Railway  Company,  in  1900 — as  a  time¬ 
keeper  and  clerk  in  the  mechanical  department;  later  in  a  similar 
position  in  the  operating  department.  In  about  1907  in  the  account¬ 
ing  department,  [419]  where  I  continued  until  1919  in  various  capac¬ 
ities — clerk,  chief  clerk,  and  for  the  last  ten  years  of  that  service, 
as  auditor  of  disbursements.  I  resigned  in  1919  to  go  to  the  St. 
Louis-San  Francisco  Railway  Company  as  general  auditor;  later 
became  comptroller,  and  finally  chief  accounting  officer  to  the  re¬ 
ceivers  and  trustees,  just  prior  to  going  to  the  Association  of  Ameri¬ 
can  Railroads  on  December  1,  1934. 

In  my  work  as  the  accounting  officer  of  the  Association,  I  keep  in 
touch  with  the  accounting  practices  of  the  railroads  generally.  I  am 
very  generally  informed  as  to  the  accounting  practices  of  the  rail¬ 
roads  generally.  I  have  heard  the  testimony  of  Mr.  McDonald,  the 
auditor  of  disbursements  of  the  Santa  Fe  Railway,  given  today.  I 
heard  the  testimony  also  of  Mr.  William  F.  Kennedy,  assistant  comp¬ 
troller  of  the  Louisville  and  Nashville  Railroad. 
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At  the  request  of  counsel  for  the  plaintiffs  in  this  case,  I  al^o  made 
very  careful  study  of  the  work  that  would  be  imposed  on  the  Carriers 
to  comply  with  the  tax  act  and  [420]  the  regulations,  No.  93,  delating 
thereto. 

I  very  carefully  studied  the  development  made  by  Mr.  McDonald  in 
behalf  of  the  Santa  Fe.  I  also  reviewed  similar  developments  for 
three  other  large  important  carriers,  and  also  on  the  basis  of  jny  own 
experience,  concluded  that  the  cost  of  compliance  with  the  tax 

349  act  to  the  railroads  was  about  a  dollar  per  annum  ^er  em¬ 
ployee,  as  a  reasonable  estimate  on  a  unit  basis.  That  would 

be  a  little  more  than  $1,100,000.  Take  the  month  of  Februajrv  1936. 
The  wage  statistics  published  by  the  Interstate  Commerce  Commis¬ 
sion  for  Class  I  carriers,  including  terminal  companies,  shoftv  about 
1,223,000  names  on  the  pay  rolls.  That  is  not  normal.  The  figures 
represent,  seasonally,  in  February,  about  96.2  percent,  bringing  that 
up  to  an  average  we  would  have  about  1,275,000.  That  February 
record  was  the  number  of  names  on  the  pay  roll  in  the  montl)  of  Feb¬ 
ruary.  That  estimate,  using  a  dollar  and  applying  it  to  that  num¬ 
ber  of  employees,  is  not  quite  the  total,  because  it  did  not  include  the 
Pullman  Company,  nor  the  Railway  Express  Agency,  nor'  carriers 
other  [421]  than  Class  I,  so  we  would  have,  in  total,  I  should  say, 
conservatively,  about  1,350,000  employees,  to  which  the  ofie  dollar 
might  be  applied,  or  an  estimate  of  $1,350,000.  This  includes  the 
turnover  of  employees;  everything  is  counted. 

In  my  opinion,  the  testimony  of  Mr.  McDonald  reasonably  reflects 
the  work  that  would  be  involved  in  the  case  of  the  carriers  generally. 
That  is  my  opinion,  from  my  own  experience  and  also  previous  ex¬ 
perience  on  the  Santa  Fe.  Their  accounting  methods  are  modern; 
they  are  up-to-date ;  and  the  figures  they  produce,  I  would  sky,  would 
be  about  a  fair  average  of  the  Class  I  carriers  as  a  whole. 

At  the  request  of  counsel  for  the  plaintiffs,  I  have  .given  quite  a 
little  consideration  to  the  work  that  would  be  imposed  on  tlje  carriers 
in  connection  with  the  administration  of  the  retirement  actf.  I  have 
talked  to  various  railroad  officers.  I  have  also  considered,  from  my 
own  experience,  about  what  it  would  require  in  the  way  of  costs,  but 
because  of  so  many  unknown  factors — the  length  of  time,  jffie  differ¬ 
ent  occupations  and  locations  in  which  employees  might  be  Engaged — 
I  would  not  be  able  to  give  anything  in  the  way  of  an  estimate  as  to 
what  it  might  be  in  dollars  and  cents.  Undoubtedly  it  yvill  prove 
extremely  burdensome  to  the  carriers. 

I  heard  Mr.  Kennedy’s  testimony.  [422]  The  description 

350  that  he  gave  of  the  work  that  would  be  imposed  on  the  carriers 
is  unquestionably  reasonably  typical  in  the  case  qi  carriers 

generally. 

351  [425]  Referring  to  plaintiffs’  exhibit  55,  which  jis  the  cir¬ 
cular  letter  of  April  17th  of  the  Railroad  Retirement  Board, 

signed  by  Mr.  Latimer,  its  chairman,  the  last  paragraph  of  that  let¬ 
ter,  numbered  3,  reads  as  follows :  ! 
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“If  any  carrier  is  unwilling  to  supply  the  above  information,  will 
its  records  be  made  available  to  the  agents  of  the  Railroad  Retire¬ 
ment  Board  so  that  the  statements  of  registrants  and  applicants  for 
annuity  [426]  may  be  verified  and  missing  information  supplied?” 

In  my  opinion,  that  method  of  procedure  is  not  feasible.  First, 
because  of  certain  conditions  which  I  will  cite.  Second,  it  would 
prove  costly  to  the  carriers;  and  third,  in  my  opinion,  it  is  imprac¬ 
ticable. 

As  to  the  first,  the  objections  would  be  these:  That  the  carriers 
would  be  unwilling  to  have  paid  out  millions  of  dollars  in  annuities, 
out  of  funds  which  they  would  in  part  contribute,  without  the  privi¬ 
lege  of  certifving,  or.  at  least,  examining  those  records  of  service  and 
compensation  on  the  basis  of  which  the  payments  were  made,  and  to 
do  that  would  involve  substantiallv  as  much  work  as  to  have  made  the 
original  verification. 

The  second  one  is  that  with  representatives  of  the  Retirement  Board 
sent  into  the  field  to  conduct  these  investigations,  it  would  require 
that  the  carriers  thegiselves  supply  someone  to  go  with  them — a  pilot, 
if  you  please — who  would  be  thoroughly  familiar  with  where  those 
records  were  located.i  I  am  speaking  now  of  the  records  underlying 
the  pay  rolls.  You  could  not  complete  these  records  merely  by  [427] 
pay-roll  examinations.  You  would  have  to  go  into  the  records  and 
files  of  the  various  departments  of  the  railroad  to  first  determine 
where  the  service  began,  in  order  to  know  where  to  begin  tracing  the 
record  on  pay  rolls.  In  our  experience  with  valuation  work,  we  found 
it  necessary  to  send  pilots  with  the  Government’s  representatives  to 
aid  them  in  the  conduct  of  the  work,  and  this  would  require  the  same 
arrangement. 

352  Third,  I  say  that  it  is  impracticable  for  this  reason.  A  good 
part  of  this  record  work  must  be  done  by  correspondence. 
Without  information  as  to  where  an  employee  started  his  service,  at 
the  particular  point  or  location,  and  where  he  may  have  worked  in 
between  times,  it  cannot  be  developed  without  a  search  of  the  per¬ 
sonnel  record,  if  there  is  any,  by  reference  to  the  various  departments 
where  the  man  may  have  been  employed,  so  as  to  develop  the  first 
clues  as  to  where  to  begin  the  search  of  the  pay  roll  records.  I  think 
I  can  best  illustrate  mv  point,  if  your  Honor  will  let  me  cite  my  own 
personal  experience.  I  think  it  would  be  enlightening  to  know  just 
what  would  be  involved. 

I  am  assuming  that  I  am  an  applicant  for  an  annuity.  My  first 
work  will  be  to  fill  out  Railroad  Retirement  Board  form  AA-1,  which 
is  an  application  for  annuity  to  the  Railroad  Retirement  Board.  I 
will  be  required  to  show  my  service  with  the  various  railroads,  first, 
the  name  of  the  railroad  or  other  carrier,  the  last  occupation,  the 
department,  division,  or  location,  the  exact  name  on  the  pay  roll,  the 
date  service  began,  [428]  the  date  service  ended,  and  the  cause  of 
termination.  That  record  will  show,  in  my  case — take  my  experi¬ 
ence  with  the  Santa  Fe  Railroad.  Under  “Department,  Division,  or 
Location”  I  would  show  “Auditor  of  disbursements,  Topeka,  Kansas.” 
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That  would  give  them  the  location  at  which  I  worked.  It  would  give, 
at  least,  Topeka.  That  application  would  be  referred  to  the  Santa  Fe 
Railroad,  and  finally  down  to  the  auditor  of  disbursements,  land  they 
would  know  there  that  I  had  had  the  service  claimed  in  that  posi¬ 
tion  for  a  certain  length  of  time.  Back  of  that,  there  wofild  be  no 
clue  as  to  where  I  had  had  my  previous  service,  so  a  number  of 
tracers  would  need  to  be  sent  out.  Some  people,  by  mempry,  may 
have  known  I  came  to  the  accounting  department  from  the  mechani¬ 
cal  department.  With  that  knowledge  they  could  trace  n|iy  record 
back  to  the  mechanical  department,  but  from  there  the  recbrd  would 
again  be  lost,  because,  within  that  30-year  period — frc^m  1907  on 

353  it  would  be  clear,  but  between  1903  and  1907  I  had  (eight  dif¬ 
ferent  changes  of  occupation,  in  a  period  of  about  ei£ht  years. 

Within  that  time  I  was  on  at  least  five  or  six  or  seven  different  pay¬ 
rolls.  Without  a  search  back  through  the  records  of  the  department 
in  which  I  was  employed,  and  considerable  correspondence,  ^hev  could 
not  find  that,  because  I  never  made  application  for  employment.  I 
went  into  the  service  without  ever  having  filed  an  application.  In 
my  first  position  I  was  carried  on  the  pay  roll  as  a  car  repairer.  They 
had  no  authority  for  clerks  on  the  roll  in  that  department,  so  I  was 
employed  as  a  car  repairer.  I  actually  worked  as  a  clerl^.  I  went 
from  the  master  mechanic’s  office  to  the  superintendent’s  office,  [429] 
which  made  four  or  five  transfers  with  no  continuing  record.  The 
continuity  of  that  record  could  only  be  built  up  by  correspondence, 
so  that  these  representatives  who  go  out  would  have  no  basis  on 
which  to  start  their  investigation  or  search  in  order  to  begin  check¬ 
ing  the  record  of  the  pay  roll. 

I  cite  that  one  case  as  an  example.  There  are  many!  more,  not 
only  like  that,  but  probably  more  difficult,  because  marly  of  these 
applications  I  have  seen  do  not  show  the  particular  location  at 
which  the  employee  started. 

This  alternative  method  I  have  been  discussing  would  te  costly  to 
the  carriers,  because  they  would  be  required,  as  I  stated,  to  send  a 
pilot  along,  someone  familiar  with  the  records,  whereas*  under  the 
other  plan,  they  might  be  able  to  conduct  that  with  th^ir  own  or¬ 
ganization,  without  the  necessity  of  assigning  individuals  to  go 
around  with  the  Retirement  Board’s  representatives.  [430] 

I  don’t  believe  there  would  be  very  much  difference  !in  the  cost 
between  the  two  methods.  I  think  the  cost  in  one  case  would  be  prac¬ 
tically  as  much  of  a  burden  on  the  carrier  as  in  the  other  case.  In 
the  case  of  those  applicants  for  annuities  who  have  served  more 
than  one  carrier,  there  would  be  additional  work  involved  in  the 
ascertainment  of  the  necessary  records  because  where  tl(ie  employee 
is  in  the  service  of  the  carrier  he  can  be  consulted  as  to  where 

354  his  previous  service  had  been  performed.  If  he  was  pre¬ 
viously  in  the  service  of  some  carrier,  it  would  probably  be 

difficult  to  get  access  to  him  to  get  any  more  definite  information 
as  to  his  employment. 


i 
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I  had  opportunity  to  examine  form  AA-2  that  was  sent  out  by 
the  old  Retirement  Board  to  the  carriers,  last  year.  I  had  oppor¬ 
tunity  to  examine  about  500  of  those.  They  were  on  the  form  AA-2, 
but  not  on  the  revised  form.  They  [431]  were  on  the  form  that  was 
sent  out  by  the  old  arrangement.  Those  forms,  as  filled  out  and 
sent  to  the  carriers,  did  not  in  all  instances  give  the  full  service  rec¬ 
ord  of  the  employees  in  question.  They  only  gave  a  very  limited 
amount,  and  generally  only  the  last  position  which  they  occupied. 
There  was  some  reference  to  some  previous  employment  in  those 

forms.  I  saw  none  that  were  whollv  blank  as  to  service  record.  To 

%/ 

my  knowledge,  it  is  the  exception  rather  than  the  general  rule  that 
railroad  men  would  keep  records  giving  full  information  as  to  their 
service  records  and  as  to  their  wages  during  the  8-year  period  pre¬ 
scribed  in  the  statute.  I  did  not,  in  my  own  case,  and  I  doubt  very 
much  whether  you  would  find  many  others  that  had  records  that  long 
ago.  This  extends  back  30  or  40  or  50  vears. 

I  think  the  precise  wages  each  month  for  the  period  of  8  years 
ending  in  the  year  1031  could  only  be  developed  from  reference  to 
the  payrolls.  I  do  not  believe,  from  any  man's  memory  or  any  rec¬ 
ord  he  may  hve  kept,  that  that  information  would  be  available.  I 
have,  in  my  [432]  railroad  service,  had  a  limited  experience  with 
some  employees,  when  acting  as  timekeeper.  I  have  had  them  come 
in  and  talk  to  me  about  their  mileage  and  their  pay,  but  I  have  never 
known  of  any  case  in  all  my  timekeeping  or  clerical  experience  where 
any  man  actually  kept  a  book  record  either  of  his  service  or  of  his 
compensation. 

Reverting,  now,  to  the  burdens  of  compliance  with  the  tax  act,  and 
not  the  retirement  act,  I  have  testified  that  on  the  basis  of  the  survey 
that  I  made  and  the  survev  made  bv  Mr.  McDonald,  the  auditor  of 
the  Santa  Fe  Railroad,  that  would  run,  as  I  recall  it,  in  the  aggregate, 
to  about  $1,350,000  for  the  carriers.  On  the  basis  of  Mr. 
355  McDonald’s  figures  and  my  check  of  them,  it  would  require  a 
minimum  of  four  calculations  per  employee  per  month,  for 
those  that  are  paid  semi-monthly.  For  those  who  might  be  paid 
weekly  or  daily,  it  would  require  more ;  but  using  a  minimum  of  four 
calculations  per  employee  per  month  and  applying  that  to  the  1,223,- 
000-odd  names  on  the  February  pay  rolls  for  class  I  carriers,  and 
again  multiplying  that  by  12,  to  bring  it  on  an  annual  basis,  you 
would  have  approximately  61,000,000  calculations.  Those  61,000,000 
calculations,  divided  :into  the  $1,350,000,  would  produce  about  2% 
cents  per  calculation.  In  that  calculation  is  [433]  included  the  typing 
of  the  column  with  the  tax  and  then  the  typing  of  the  final  column, 
after  the  deduction  of  the  tax  and  making  such  supplemental  records 
as  may  be  necessary  to  file  an  information  report. 

I  understand  that  in  Connecticut  and  Massachusetts,  and  in  a  few 
of  the  eastern  States,  railroad  employees  are  paid  weekly  rather  than 
semi-monthly  and  in  those  circumstances  the  work  would  be  doubled. 
There  would  also  be  involved  the  work  of  conforming  the  weeks  to 
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the  calendar  months  for  compliance  with  this  statute.  Some  rail¬ 
road  employees  are  paid  daily.  They  have  what  they  c^ll  casual 
labor  on  station  platforms  during  certain  seasons,  loacfing  and 
unloading  cotton,  stevedores  loading  and  unloading  freight  at  docks, 
emergency  laborers  shoveling  snow,  some  where  there  are  washouts 
and  wrecks.  Some  of  that  labor  is  paid  for  by  the  day  op  week. 

It  is  not  usual  for  the  carriers  to  take  records  of  the  Inames  of 
those  employees,  and  their  addresses.  [434]  It  would  be  oply  casual 
labor.  It  would  not  be  enough  to  require  any  return)  for  tax 
purposes. 

Cross  examination  bv  Mr.  Hay: 

%/ 

In  proportion  to  the  total,  the  number  of  employees  who  would 
come  in  the  class  I  just  referred  to,  of  casual  laborers,  as  to  whom 
no  record  is  kept,  is  not  a  great  number.  I  could  not  approximate 
the  percentage,  because  it  varies  during  different  seasons  of  the 
year,  so  that  you  could  not  relate  it  definitely.  It  i4  not  a  big 
356  factor  in  the  total.  I  doubt  whether  it  would  amofint  to  five 
percent.  As  to  the  other  employees,  we  have  th£  pay-roll 
record  of  all  of  them.  We  would  have  a  complete  list  of  jthem,  and 
the  amounts  paid  on  the  pay-roll.  We  would  have  to  hav(e  our  staff 
to  keep  all  those  records. 

As  to  whether  we  have  to  make  a  cast-up  of  the  amounts  paid  per 
year  to  the  employees  in  order  to  determine  whether  to  report  certain 
of  them  for  income-tax  purposes,  I  might  suggest  that  the  witness 

[435]  McDonald  answered  that  from  his  own  experience.  I  could 
from  mine — that  that  is  dependent  upon  their  annual  earnings.  If 
it  is  less  than  a  certain  amount,  you  are  not  required  to  make  an 
information  return,  and  those  records  lapse.  Sometime^  you  have 
only  partial  employment  for  a  week  at  a  time,  where  you  would  not 
keep  a  record.  This  would  require  a  complete  record  for  all  em¬ 
ployees  for  the  full  period. 

A  number  of  the  class  I  roads  have  their  own  pension  systems.  As 
to  whether  most  of  them  pay  pensions  upon  the  basis  of  length  of 
service,  and  the  percentage  of  the  amount  paid  covering  a  period 
of  years,  that  depends  upon  the  particular  pension  plan.  Those 
with  which  I  am  familiar  are  voluntary.  They  would  pot  require 
any  such  elaborate  records  as  would  be  required  here,  either  as  to 
service  or  as  to  compensation.  As  I  say,  that  would  be  dependent 
upon  the  particular  plan  of  pensions  that  may  be  in  effect. 

There  is  kept  now  a  set  of  records  from  which  there  can  be  deter¬ 
mined  what  an  applicant  for  a  pension  under  the  present  voluntary 
system  would  be  entitled  to,  to  the  extent  that  the  employee  would  be 
available  for  pension.  It  depends  on  the  class  of  employees.  When 
he  makes  an  application  under  a  private-pension  plan,  w^  have  to  go 

[436]  through  somewhat  the  same  process  we  would  on  an  applica¬ 
tion  of  this  sort,  but  there  is  a  vast  difference  in  the  pumber  that 
would  be  involved.  Where  there  is  a  break  in  a  man’s  service  record, 
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in  most  cases  of  voluntary-service  pensions,  lie  is  not  eligible  for  a 
pension.  So.  by  percent  alone,  the  number  of  applications  to  be  con¬ 
sidered  under  the  voluntary-pension  plan  on  the  railroads 

357  where  it  is  now  in  effect,  and  under  this  plan,  the  difference  is 
so  great  as  to  make  a  vast  difference  in  the  cost  to  the  carriers. 

In  order  to  determine  whether  there  is  a  break  in  the  service  or  not, 
you  would  have  to  refer  to  the  record.  So  that,  in  any  event,  when 
there  is  an  application,  that  would  entail  an  examination  of  the 
record,  to  the  extent  that  vou  would  have  to.  I  am  familiar  with  the 
provision  under  this  pension  system  that  an  applicant  would  be 
entitled  to  have  the  period  he  serves  on  any  road  taken  into  consider¬ 
ation.  [437] 

There  is  a  vast  system  of  interchange  of  equipment  and  cars  be¬ 
tween  railroads  and  accounts  have  to  be  kept  to  determine  the  obli¬ 
gations  of  the  various  roads  to  each  other  by  virtue  of  that  system. 
Each  railroad  keeps  its  own  accounts.  There  is  no  central  bureau 
where  those  are  kept.  They  are  kept  by  each  railroad.  We  do  not 
have  anv  clearing  housed 

Referring  to  that  system,  the  interchange  of  cars  and  equipment 
in  universal  and  some  of  our  operations  are  joint  operations.  There 
are  regional  traffic  bureaus  that  make  joint  rates  as  between  certain 
carriers  in  certain  territories.  Those  are  what  are  called  regional 
traffic  bureaus.  [438] 

The  description  given  by  Mr.  McDonald  of  the  work  to  be  done 
by  each  road,  I  think,  would  be  typical.  We  have  a  force  to  keep 
the  books  and  accounts  of  various  kinds  now.  It  would  involve 
additional  work,  additional  time  necessarv  to  do  this  work  of  making 
those  calculations.  It  could  not  be  accomplished  without  some  addi¬ 
tional  effort  and  additional  time  and  work  on  it.  Here  is  a  certain 

amount  of  additional  work.  A  time  studv  was  made  to  determine 

* 

just  how  much  time  was  required  to  perform  these  particular  opera¬ 
tions — the  direct  time  for  doing  it.  While  the  employee  was  engaged 
in  that  work,  it  is  obvious  that  there  were  other  things  he  had  been 
doing,  or  had  to  perform,  that  had  to  be  left  undone,  or  deferred 
until  some  future  time.  Pay  roll  work  and  work  on  this  tax,  and 
work  of  that  kind,  must  be  given  preference.  [439]  Your  force 
will  be  devoted  to  that.  It  may  be  necessary  later  to  put 

358  on  some  additional  force,  or  to  work  overtime.  Our  calcula¬ 
tions  are  predicated  on  the  direct  additional  time  for  per¬ 
forming  this  additional  work.  It  may  involve  some  additional  em¬ 
ployees,  and  in  some  cases  overtime.  The  forces  of  the  carriers  are 
down  to  the  minimum,  where  they  cannot  indefinitely  be  absorbing 
additional  work  without  adding  to  the  pay  roll.  I  have  not  at¬ 
tempted  to  cast  up  the  amount  of  overtime  or  extra  help  required. 
What  we  undertook  to  determine  was  the  direct  additional  cost  of 
doing  this  particular  work,  over  and  above  what  we  would  be 
required  to  do  otherwise. 

From  my  own  knowledge  and  experience,  and  having  reviewed  a 
number  of  these  forms,  I  take  it  Mr.  Kennedy’s  description  would  be 
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typical  of  what  you  would  find  in  the  service  on  any  railroad — step 
ladder,  basement  and  all.  He  went  into  considerable  detail  about 
what  he  would  have  to  do.  I  think  that  would  be  typical. 

Examined  by  the  Court:  [440] 

After  the  first  year  or  two  of  complying  with  this  new  act,  1  cannot 
see  that  the  cost  of  keeping  up  the  records  would  be  very  much  re¬ 
duced.  It  would  involve  going  back  over  about  the  same  number  of 
records  for  each  new  applicant.  To  attempt  to  bring  it  up  whole¬ 
sale  for  all  employees  would  be  an  almost  impossible  task,  jso  that, 
for  a  long  time  to  come,  I  think  it  would  be  necessary  to  tbke  each 
record  as  it  was  received  and  trace  it  back.  If  we  were  to  start  now 
for  the  newer  employees,  in  30  or  40  years,  of  course,  we  woAld  then 
have  a  complete  record  for  the  newer  employees.  But  for  {he  next 
10  or  15  years  it  would  be  necessary  to  go  back  into  thebe  prior 
periods,  which  would  involve  about  the  same  amount  of  work. 

[441]  William  F.  Kennedy,  heretofore  called  as  a  witness  on  be¬ 
half  of  the  plaintiffs,  was  recalled  and  testified  further  as  fdllows: 

i 

Further  direct  examination  bv  Mr.  Aronson: 

V 

I  made  a  study  of  the  cost  that  would  be  imposed  on  the  car- 
359  riers  in  complying  with  the  retirement  act,  in  the  making  of 
the  searches  for  the  service  records  and  for  the  wage  {lata  that 
I  testified  about.  Taking  these  100  forms  that  I  have  already  re¬ 
ferred  to  in  my  previous  testimony,  that  were  served  on  the  Louis¬ 
ville  &  Nashville  Railroad  Company,  I  took  the  first  50  of  them,  with¬ 
out  making  any  selection,  and  considered  the  data  that  wbre  there 
given  on  the  forms  as  to  the  occupation,  the  department  in  which 
they  were  located,  and  their  last  service,  and  the  service  record  that 
was  there  given  on  the  form ;  and  from  those  50  I  developed]  what,  in 
my  opinion,  would  be  the  approximate  time  to  comply  with  the  form ; 
that  is,  to  develop  the  information  that  was  required  thereon  and 
insert  it  and  deliver  it  to  the  Retirement  Board.  These  50  applica¬ 
tions,  as  was  to  be  expected,  had  widely  varying  lengths  of  service. 
They  vary  from  52  years  to — the  smallest  one,  [442]  I  think,  is  about 
13  years.  Those  were  all  put  together  in  an  average.  It,  does  not 
consider  only  the  52  years,  and  it  does  not  consider  only  the;  13  years. 
I  have  a  simple  average  of  the  service  periods  of  the  entire  50.  I 
considered  the  time  that  it  would  take  to  perform  all  the  operations 
that  I  described  yesterday.  In  addition  to  that,  I  considered  that 
there  would  be  a  given  amount  of  correspondence  necessafy  in  con¬ 
nection  with  developing  the  occupation  and  the  location  of  the  man 
where  the  information  was  not  specific  and  accurate. 

I  consider  that  it  would  take  a  certain  amount  of  time  to  (type  these 
forms.  I  considered  that  we  would  have  to  prepare  worksheets  at 
first  when  we  were  drawing  it  off.  I  have  also  considered  {hat  there 
would  be  a  certain  amount  of  supervision  in  connection  With  direc¬ 
ting  the  work.  I  thereby  got  a  total  estimated  time  it  woijld  take  to 
complete  one  of  these  applications.  That  is  on  the  basis  of  {he  request 
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that  is  made  in  the  revised  form  A  A— 2,  that  is,  that  we  would  be 
requested  to  work  up  the  full  service  period  of  the  man,  as  to  his 
service  record.  To  that  time  I  have  applied  an  average  wage  rate, 
and  I  thereby  develop  a  total  cost  of  $34.89  per  application.  I 
think  that  is  a  reasonable  estimate  of  the  cost  that  would  be 

360  imposed  on  the  carrier.  It  does  not  concern,  I  might  men¬ 
tion,  any  of  the  employees  who  had  prior  service  on  the  Louis¬ 
ville  &  Nashville,  but  who  had  left  [443]  the  Louisville  &  Nashville, 
and  who  are  now  probably  employed  by  some  other  carrier.  The 
estimate  is  confined  to  those  employees  who,  at  the  time  of  the  filing 
of  these  forms,  or  immediately  preceding,  were  then  in  the  employ  of 
the  Louisville  &  Nashville.  The  situation  being  that  in  the  case  of 
those  instances  where  old  service  was  called  for  from  the  Louisville 
&  Nashville,  not  running  up  to  the  present  time,  the  major  request, 
so  to  speak,  involves  some  other  carrier  by  which  the  employee  is  now 
engaged. 

Further  cross  examination  by  Mr.  Hay: 

Of  recent  years,  we  keep  the  service  records  of  the  men.  Probably 
in  every  department  we  have  some  sort  of  a  record.  It  is  not  stand¬ 
ardized.  It  is  not  centralized.  It  is  not  brought  together  in  any  one 
general  office.  It  is  scattered  all  over  the  system  of  the  Louisville  & 
Nashville  Railroad  Company. 

The  seniority  rights  of  the  men  are  developed,  in  most  cases,  by 
individual  investigations,  but  that  is  concerned  with  only  one  thing, 
and  that  is,  what  is  the  number  of  vears  that  a  man  has  been  in  the 

7  v 

occupation  to  which  he  attempts  to  qualify?  For  example,  if  he  is  a 
brakeman,  his  seniority  does  not  appear  except  for  his  service  as  a 
brakeman.  You  determine  his  service  as  a  brakeman  from  the  rec¬ 
ords.  [444]  I  do  not  think  those  dates  are  specific  enough  to  warrant 
the  acceptance  of  those  dates  for  purposes  of  this  kind.  That  thing 
has  been  largely  a  matter  of  agreement.  Very  often  a  man’s  seniority 
rating  is  not  a  matter  of  any  record  at  all.  It  has  been  agreed  to,  that 
he  shall  have  that  senioritv  rating.  The  carrier  is  not  so  much  con- 
cerned  with  it  as  the  individual  is  himself.  But  we  have  a  recognized 
rule  that  these  men  with  certain  service  records  have  preference  over 
the  other  men.  That  rule  is  in  the  wage  agreements  with  the  em¬ 
ployees. 

We  retired  last  year  on  a  pension  eight  men.  That  is,  eight 

361  per  month ;  96  for  the  year.  It  averages  about  100  a  year.  We 
have  approximately  23,000  men  in  our  service  on  the  road.  We 

have  no  age  limit  under  our  pension  rule.  Age  has  no  bearing  what¬ 
soever  on  our  pension  plan.  [445] 

$34.89  was  the  cost  to  perform  the  complete  operation  of  complying 
with  the  requirements  of  form  AA-2  revised.  That  is,  from  the  time 
the  application  comes  in  until  we  pass  on  it.  The  average  wage  per 
week  of  a  clerk  varies  widely.  It  depends  on  the  class  of  clerk,  and 
the  work  he  is  going  to  do.  It  would  probably^  range  from  maybe 
$4  all  the  way  up  $8  per  day.  He  would  work  usually  six  days  a 
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week.  It  would  run  as  much  as  $34.89  a  week.  The  clerical  wage 
per  week  would  run  higher  than  that  in  certain  instances,  t  have 
based  my  estimate  on  about  $42  per  week,  for  the  clerks  who  would 
do  the  computing.  j 

Mr.  Aronson.  [446]  I  should  like  now  to  offer  in  evidence  the 
form  of  the  Commissioner  of  Internal  Revenue,  right  up  t<|  date, 
and  the  regulations  of  the  Commissioner  of  Internal  Revenufe,  con¬ 
firming  Mr.  McDonald’s  understanding,  and  calling  for  a  report,  in 
the  case  of  men  who  are  married,  only  if  their  salary  or  wages  or 
other  remuneration  exceeds  $2,500  per  year. 

(Form  No.  1099,  Treasury  Department,  Internal  Revenue  Service, 
was  marked  “Plaintiffs’  Exhibit  No.  60”,  and  received  in  evidence.) 

(Form  No.  1096,  Treasury  Department,  Internal  Revenue  Service, 
entitled  “Annual  Information  Return”,  was  marked  “Plaintiffs’ 
Exhibit  No.  61”,  and  received  in  evidence.) 

■  7  i 

I 

[447]  James  M.  Symes  was  called  as  a  witness  on  behalf  j  of  the 
plaintiffs  and,  having  been  first  duly  sworn,  was  examined  and 

testified  as  follows:  j 

| 

Direct  examination  by  Mr.  Aronson  :  I 

At  the  present  time  I  am  vice  president  in  charge  of  operation  and 
maintenance,  Association  of  American  Railroads.  In  that  jwork  I 
am  engaged  in  research  and  survey  work  of  interest  in  j general 
362  to  the  railroads  who  are  members  of  our  association.  I  have 
been  in  that  capacity  for  eight  months.  Prior  to  that  time,  I 
had  railroad  experience  from  1916  to  1923,  as  a  clerk,  with  tlje  Penn¬ 
sylvania  Railroad;  from  1923  to  1927,  freight-movement  director  of 
the  central  region,  located  at  Pittsburgh;  1928,  chief  clerk  to  the 
general  manager  at  [448]  Chicago ;  1929,  superintendent  of  passenger 
transportation  of  the  western  region  at  Chicago;  1930  to  193-jt,  super¬ 
intendent  of  passenger  transportation  of  the  eastern  region,  4t  Phila¬ 
delphia;  1935 — for  about  16  months,  as  chief  of  freight  transporta¬ 
tion  of  the  Pennsylvania  system,  at  Philadelphia ;  and  the  list  eight 
months  with  the  Association  of  American  Railroads.  j 

I  am  in  a  position  to  testify,  relating  my  testimony  to  subdivision 
4  of  article  IV  of  the  bill  of  complaint,  to  the  situation  on  jthe  rail¬ 
roads  with  reference  to  the  joint  employment,  by  two  or  njore  car¬ 
riers  of  single  individuals.  I  can  best  illustrate  that  situation  with 
some  figures.  On  March  15,  1936,  out  of  1,078,121  employees  on  the 
pay  rolls  of  class  I  railroads,  the  Pullman  Company,  and!  the  two 
express  companies,  there  were  13,666,  or  1.27  percent,  on  thej  pay  roll 
of  more  than  one  carrier.  I  ascertained  that  precise  figure,  through 
questionnaires  submitted  to  the  class  I  railroads,  the  Pullnjan  Com¬ 
pany,  and  the  two  express  agencies. 

I  am  in  a  position  to  testify  as  to  whether  or  not  there  arq  changes, 
frequent  or  otherwise,  in  the  personnel  of  the  carriers,  or  whether  the 
personnel  situation  is  static.  There  are  frequent  changes  oh  the  per- 
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sonnel  of  the  carriers.  There  are  many  causes  for  those  [449] 
changes — people  leaving  the  service  to  take  other  employment; 
through  death,  and  discharge  for  cause.  I  would  say  that  they  are 
the  principal  reasons  for  leaving  the  service,  and,  of  course,  with  the 
fluctuation  of  employment,  seasonal  changes  in  the  railroad  business. 
That,  again,  calls  for  people  coming  in  and  out  of  the  service. 

Of  course,  there  are  discharges  for  cause.  The  Federal  Coordina¬ 
tor  of  Transportation,  as  set  up  in  the  Emergency  Transporta- 

363  tion  Act,  in  his  report  recently  issued  entitled  “Employment 
Attrition  in  the  Railroad  Industry’’,  a  study  was  made  of  14 

railroads,  which  estimated  that  in  the  period  of  five  years,  1925  to 
1929,  the  average  employment  on  those  railroads  was  115,347.  The 
average  number  discharged  for  cause  was  1,315,  or  1.14  percent.  Then 
[450]  for  the  four-year  period  1930  to  1933,  the  average  number  of 
employees  was  95,592 ;  the  average  number  discharged  for  cause,  728, 
or  .76  percent.  That  was  the  average  per  year  in  each  instance.  Those 
figures  are  pretty  well  confirmed  by  a  survey  made  by  the  Bureau  of 
Economics  of  the  Association,  covering  class  I  railroads,  which 
showed  8,085  employees  discharged  for  cause  in  1934.  The  average 
number  of  employees  in  service  was  1,016,787.  That  represents  a  per¬ 
centage  of  .79  percent  per  year. 

Taking  the  picturei  as  a  whole,  in  connection  with  the  fluctuation 
of  employment,  the  Federal  Coordinator’s  report,  to  which  I  previ¬ 
ously  referred,  showed  that  on  May  1,  1933,  there  were  1,050,552  em¬ 
ployees  in  the  service  of  class  I  railroads. 

Two  years  later,  May  1,  1935,  there  were  1,104,195,  or  a  difference 
of  53,643.  The  report  also  estimated  that  during  this  2-year  period 
264,677  employees  were  separated  from  the  service,  and  318.320  new 
employees  taken  into  the  service. 

Referring,  now,  to  the  allegation  of  the  complaint  that  deals  with 
the  plaintiff  carriers  that  are  in  the  hands  of  trustees  in  bankruptcy 
under  the  provisions  of  section  77  of  the  Federal  bankruptcy  act,  and 
the  relations  of  those  roads  [451]  in  trusteeship  with  other  carriers 
that  are  plaintiffs  in  this  case,  I  am  in  a  position  to  testify  with  ref¬ 
erence  to  the  number  and  character  of  joint-facility  or  trackage  agree¬ 
ments  between  such  trusteed  roads  and  other  carriers.  The  21  trusteed 
lines  have  joint-facility  arrangements — that  is,  joint-trackage  or 
joint-facility  arrangements — I  can  give  you  some  figures  that  will 
bring  it  out  probably  better.  There  are  327  contracts  covering  track¬ 
age  over  other  lines.  They  have  217  contracts  granting  trackage  to 
other  lines  over  their  railroad.  They  have  457  joint-station 

364  operations;  103  joint  yards  and  terminals;  32  joint  engine 
houses;  328  joint  switching  and  interchange  operations;  486 

joint  inter-lockers;  and  1,205  miscellaneous  joint  facilities. 

Discharge  for  cause  is  due  to  infraction  of  the  rules  of  the  railroads, 
generally.  The  types  of  causes  involved  there  would  be,  in  train 
service,  for  missing  the  runs,  getting  by  a  signal,  drinking,  reporting 
late,  and  causes  of  that  nature.  Dishonesty  would  in  some  cases  be 
one  of  the  grounds. 
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[452]  Augustus  F.  Cleveland  was  called  as  a  witness  on  bel|alf  of 
the  plaintiffs  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  examination  bv  Mr.  Aronson  : 

%/ 

I  am  the  vice  president  of  the  Association  of  American  Kail  roads. 

[453]  I  give  my  attention  to  the  traffic  department.  I  have  be<pn  vice 
president  of  the  association  since  November  1,  1934;  about  a  year  and 
a  half.  Prior  to  the  time  I  speak  of,  I  was  in  the  traffic  department 
of  the  Chicago  &  Northwestern  Railway  continuously  for  36 Y>  years, 
in  the  various  positions  in  the  traffic  department.  For  the  last  five 
years  with  the  Chicago  &  Northwestern  Railway  I  was  vice  president 
in  charge  of  rates  and  divisions. 

My  attention  has  been  called  to  the  allegation  of  the  bill  of  com¬ 
plaint  on  page  24,  which  recites  the  percentage  of  commercial  freight 
traffic  and  of  commercial  passenger  traffic  now  conducted  by  tr&nspor- 
tation  facilities  other  than  the  steam  railroads.  I  am  in  a  position  to 
testify  as  to  what  the  situation  is  in  those  regards. 

As  of  1932,  and  based  upon  ton-miles  of  the  respective  classes  of 
service,  the  rails,  roughly,  handled  74  percent;  trucks,  Great  Lakes, 

[454]  pipe  lines,  inland  waterways,  electric  railways,  and  airplanes, 
roughly,  26.1  percent.  That  does  not  include  the  coastal  or  thje  inter- 
coastal  traffic.  If  that  were  included,  on  an  estimated  basis,  equating 

the  water  miles  to  rail  miles,  it  would  have  meant,  ajpproxi- 
365  mately,  that  the  rails  handled  62  percent  of  the  business, |and  the 

other  types  of  transportation  38.  Based  upon  various  [investi¬ 
gations  and  studies  I  have  made,  and  based  upon  continuous  wjatching 
of  the  competitive  transportation  with  which  the  railroads  5jire  con¬ 
fronted,  and  based  upon  the  production  of  trucks  and  the  registration 
of  trucks,  as  of  1935,  in  comparison  with  1932,  and  based,  jfurther, 
upon  a  very  active  investigation  of  a  special  committee  on  which  I 
was  placed,  called  the  Truck  Research  Committee — we  made  an  in¬ 
vestigation  of  the  trucking  situation  in  connection  with  the  rail 
traffic — I  would  say  that  the  rail  proportion  today  is  somewhat  less 
than  it  was  in  1932. 

In  the  case  of  passenger  transportation,  I  am  in  a  position  to 
give  the  Court  testimony  to  indicate  the  proportions  mofing  via 
the  rails  and  the  proportions  moving  otherwise.  I  am  able  to  give 
an  estimate  as  of  1932,  based  upon  passenger  miles.  The  steam  rail¬ 
roads  handled  approximately  63  percent,  and  other  types  (if  trans¬ 
portation,  [455]  such  as  electric  railways,  buses,  airplanes,  and 
waterways,  about  37  percent.  In  giving  those  percentages  I  am 
confining  myself  to  passenger  transportation  that  moves  in  vehicles 
for  hire  only  so  that  the  percentage  of  non-railroad  passenger  travel 
that  I  have  stated  is  exclusive  of  privately  owned  automobile  move¬ 
ments;  and,  if  that  were  included,  it  would  reduce  the  rai}  propor¬ 
tion  materially.  But  we  have  no  figures  on  which  any  reliance  can 
be  placed  as  to  what  the  private  automobile  travel  amounts  to. 

In  the  light  of  these  competing  forms  of  transportation  to  which 
I  have  referred,  I  am  in  a  position  to  say  whether  or  not  increased 
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revenue  is  obtainable  by  the  carriers  from  an  increase  of  rates.  I  am 
referring  first  to  freight  rates.  I  am  going  to  give  an  opinion  based 
upon  a  long  personal  daily  experience  in  connection  with  provid¬ 
ing  [456]  rates  for  the  movement  of  traffic,  and  based,  further,  upon 
a  special  study  made  by  a  special  committee  of  chief  traffic  officers 
of  the  eastern,  western,  and  southeastern  districts,  who  worked  on 
the  case  in  art  endeavor  to  propose  a  suggestion  for  the  in- 

366  creasing  of  freight  rates  so  as  to  produce  $293,000,000.  The 
reason  for  wanting  to  produce  $293,000,000  was  that  the  rail¬ 
roads  were  confronted  with  an  expense  estimated  at  $156,000,000 
in  connection  with  the  resoration  of  the  wage  scales,  and  they  were 
also  confronted  with  an  estimated  expense  of  $137,000,000  to  take 
care  of  the  increased  cost  of  materials  and  supplies.  This  committee 
of  the  chief  traffic  officers  of  many  railroads  in  the  three  districts, 
after  reviewing  their  traffic  in  its  entirety  and  considering  it  in  rela- 
tion  to  the  competition  with  which  they  were  confronted,  had  to 
come  back  with  a  recommendation  for  a  readjustment  of  rates  which, 
in  their  judgment,  would  produce  not  over  $170,000,000. 

An  application  was  made  to  the  Interstate  Commerce  Commission 
for  such  a  readjustment  of  rates,  which,  in  the  judgment  of  that 
committee,  would  have  produced  $170,000,000.  The  Commission  did 
not  give  us  what  was  requested.  They  changed  our  proposal  very 
materially,  but  we  did  get  some  increases,  the  effect  of  which,  on  a 
yearly  basis,  produced  $105,000,000. 

We  could  not  increase  our  freight  rates  so  as  to  produce  [457] 
$58,000,000  to  take  care  of  the  expense  of  the  tax  involved  in  this 
litigation.  There  are  two  reasons  why  we  could  not.  One  of  them 
is  the  application  of  the  law  of  diminishing  return.  That  law  applies, 
even  though  there  i£  no  competition.  You  can  make  rates  so  high 
that  they  will  produce  less,  instead  of  more,  revenue.  That  law 
asserts  its  force  very  much  more  quickly  in  view  of  the  very  severe 
competition  with  which  the  railroads  are  now  confronted.  We  could 
not  do  it  because  the  traffic,  in  the  face  of  present  competitive  situa¬ 
tions,  cannot  bear  an  increase  that  would  produce  that  additional 
amount  of  money;  and  for  the  further  reason,  we  could  not  do  it 
because  the  Interstate  Commerce  Commission  would  not  let  us. 

In  my  judgment  we  could  not  produce  more  money  by  increasing 
the  passenger  rates,  i  As  a  matter  of  fact,  effective  next  week,  pas¬ 
senger  rates  are  reduced  by  order  of  the  Interstate  Commerce 

367  Commission,  and  the  Interstate  Commerce  Commission  has 
set  a  maximum  above  which  the  railroads  cannot  make  a  rate. 

I  have  spoken  with,  reference  to  general  rate  levels,  either  up  or  down. 
There  are  pending  at  the  present  time  a  considerable  number  of  rate 
proceedings  before  the  Interstate  Commerce  Commission  and  the 
regulatory  bodies  of  the  State  commissions  dealing  with  specific 
rates.  [458]  I  am  not  in  a  position  to  tell  approximately  how  many 
specific  rate  proceedings  are  now  pending  before  the  Interstate  Com¬ 
merce  Commission  and  all  the  regulatory  bodies  of  the  States;  but 
I  know  from  personal  experience  of  a  great  many  years  that  there 
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are  cases  pending  all  the  time,  both  before  the  State  railroad  com¬ 
missions  and  the  Interstate  Commerce  Commission. 

The  most  important  case  that  is  pending  right  now,  in  so|  far  as 
the  railroads  are  concerned,  is  an  application  on  behalf  of  t^ie  class 
I  carriers  of  the  United  States  to  have  extended  beyond  tliq'  period 
for  which  the  Commission  originally  authorized  them,  those  in- 
creases  which  it  granted  in  Ex  parte  115,  which  was  the  cas^  that  I 
previously  referred  to  in  connection  with  our  program  of  tifying  to 
make  a  rate  [459]  proposal  that  would  produce  $293,000,00p.  The 
average  cases  that  are  pending  outside  of  these  general  cases  are 
of  two  types:  The  type  where  the  shipper,  or  the  community,  at¬ 
tacks  the  rate  structure,  or  a  portion  of  the  rate  structure,  by  formal 
complaint;  and  then  there  is  another  type  of  case,  which  is  known 
as  Investigation  &  Suspension.  Those  are  cases  where  the  railroads 
have  proposed  some  new  rates,  rules,  or  regulations,  and  the  Inter¬ 
state  Commerce  Commission  or  the  State  commission  has  suspended 
the  operation  of  those  rates  pending  an  investigation  and  a  decision. 
Directing  my  attention  to  these  specific  investigations  of  the  Com¬ 
mission,  or  those  dealing  with  specific  commodities  between  specific 
points,  the  question  of  the  cost  of  rendering  the  service  becomes  an 
element  in  those  proceedings. 

The  pendency  undetermined  of  so  large  an  item  of  the  railroad 
cost  as  $58,000,000  per  year  represented  by  this  tax  mean$,  in  my 
judgment,  that  the  cases  that  are  decided  without  Jknowing 
368  whether  that  is  to  become  an  expense  of  the  railroads  pr  other¬ 
wise,  cannot  be  properly  decided.  Neither  can  the  decision 
of  those  cases  be  held  up  for  a  long  period,  to  find  out  what  the  situa¬ 
tion  may  be,  and  it  therefore  is  my  judgment  that  the  decisions  made 
during  the  pendency  of  a  determination  of  a  question  of  tlhat  kind 
cannot  be  intelligently  rendered.  They  have  not  taken  one  matter 
into  consideration  in  connection  with  the  determination  of!  the  case 
that  is  of  material  consequence  in  connection  therewith. 

[460]  Cross  examination  by  Mr.  Hay  : 

From  my  experience  as  a  traffic  man  over  these  years  I  have  found 
that  one  of  the  elements  that  enters  into  the  consideration  of  the 
shipping  public  or  the  traveling  public  in  determining  the  patronage 
of  a  transportation  system  is  the  quickness  or  speed  of  tl^e  service. 
The  element  of  safety  enters  into  it,  and  the  cost.  Those  three  ele¬ 
ments  enter  into  the  determination.  During  the  last  few  years,  par¬ 
ticularly  since  the  advent  of  the  forms  of  transportation  to  which 
I  have  referred,  there  has  been  a  great  acceleration  of  transportation 
both  in  the  passenger  and  the  freight. 

I  was  speaking  primarily  of  the  railroads.  There  has  been  a  great 
acceleration  so  far  as  the  railroads  are  concerned.  If  I  were  to  apply 
it  to  the  transportation  field  [461]  generally,  that  would  be  true, 
with  the  possible  exception  of  water.  I  do  not  think  there  has  been 
much  change  in  connection  with  water  service.  For  certain  types 
of  service,  or  certain  areas  of  service,  the  bus,  truck,  and  automobile 
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furnish  faster,  quicker,  and  more  flexible  service,  within  certain  limits, 
particularly  the  local  service. 

It  is  my  personal  opinion  that  for  long-distance  travel,  or  hauling 
across  the  continent,  or  halfway  across  the  continent,  the  system  pro¬ 
vided  by  the  railroads  furnishes  the  best  type  of  transportation  for 
both  fast  and  safe  service.  The  railroads  have  made  a  fine  record 
for  safety  in  passenger  transportation,  and  there  has  been  a 

369  great  disposition  or  tendency  in  the  last  few  years  also  to  speed 
up  that  service,  and  that  service,  which  has  been  speeded  up, 

has  proved  a  popular  service.  [462]  The  type  of  service  being  fur¬ 
nished  on  some  of  the  roads  through  what  they  call  these  crack  fast 
trains,  particularly  the  streamlined  trains,  is  a  popular  service,  and 
the  patronage  on  those  trains  is  maximum  capacity  on  certain  runs. 
That  is  true  out  in  the  St.  Louis  territory,  generally  speaking.  There 
has  been  a  very  material  acceleration  of  freight  traffic  also,  and  that 
has  proved  to  be  a  popular  service  in  freight.  The  kind  of  service 
that  is  given  by  a  transportation  system  depends  upon  the  kind  of 
equipment  and  the  kind  of  men  who  handle  it,  and  the  nature  of 
the  traffic.  Some  traffic  demands  better  service  than  other  traffic. 
[463]  I  think  the  trend  among  the  railroads  is  for  greater  accelera¬ 
tion  of  service,  freight  and  passenger. 

We  have  had  to  lower  our  rates  on  account  of  our  competition.  We 
have  lowered  a  great  many  of  our  rates.  In  fact,  the  rates  are  being 
reduced  every  day  to  meet  competitive  situations.  We  cannot  get 
more  than  our  competitor  for  our  service.  I  do  not  know  whether 
that  tends  to  make  the  service  more  popular.  It  gets  to  be  a  pretty 
dangerous  proposition  if  you  are  going  to  continue  in  business,  to 
charge  less  than  the  nature  of  your  service  justifies  you  in  charging. 
These  roads  out  in  The  middle  west  that  have  adopted  this  service 
that  we  are  speaking  of,  and  have  reduced  the  rates,  do  not  reduce 
the  rates  unless  they  think  it  is  to  their  financial  advantage.  I 
would  not  limit  it  to  the  railroads  in  the  west.  That  is  true  naturally. 
Readjustments  [464]  are  taking  place  all  the  time  in  freight.  My 
answers  were  dealing  with  the  freight  situation.  My  answer  on  the 
freight  situation  is  that  they  are  readjusting  their  rates  every  day 
to  place  them  on  a  competitive  basis.  You  can  sometimes  make  money 
by  reducing  rates,  but  you  cannot  get  enough  additional  traffic,  under 
present  conditions,  in  my  judgment,  by  reducing  rates,  to  take  care 
of  an  expenditure  of  $58,000,000.  [465]  I  do  not  think  that  it  has 

been  proven,  by  the  reductions  made  in  passenger  fares  up  to 

370  date,  that  the  increase  in  revenue  received  therefrom  can  be 
permanently  counted  upon.  I  think  that  those  are  largely  in 

the  nature  of  experiments  that  are  not  yet  proven. 

(The  Reporter  read  the  pending  question.) 

With  this  faster  service  we  have  recovered  considerable  traffic. 
We  have  not  recovered  anywhere  near  the  traffic  that  we  hope  to 
recover. 
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Mr.  Prince.  May  it  please  the  Court,  the  plaintiffs  and  the  [466] 
interveners  and  the  defendants  have  entered  into  certain  stimulations 
of  facts  which  we  hope  will  save  the  Court  and  counsel  bcjth  time. 
Also,  it  will  save  considerable  actuarial  testimony. 

I  wish  to  read  the  stipulation - 

Mr.  Hay.  If  the  Court  please,  it  is,  I  think,  stated  sufficiently 
clearly  that  we  are  not  waiving  our  right  to  move  to  strike  j  this  tes¬ 
timony,  or  to  object  to  the  legal  effect  of  this  testimony.  j 

The  Court.  Very  well. 

Mr.  Prince.  I  will  read  the  stipulation,  if  your  Honor  pleise.  The 
opening  clause  of  the  stipulation  safeguards  that.  [Heading :] 

“It  is  hereby  stipulated  and  agreed  by  and  between  th^  parties 
hereto,  through  their  respective  attorneys,  for  the  purpose  of  this 
suit  only,  subject  and  without  prejudice  to  the  right  of  anir  of  said 
parties  to  make  any  and  all  proper  objections  and  to  take  any  and  all 
proper  exceptions  to  the  admissibility  in  evidence  of  any  fact  or  facts 
hereinafter  set  forth,  as  follows :  I 

“1.  Based  on  current  pajTolls,  the  aggregate  amount  payable  by  the 
original  plaintiffs,  as  provided  in  the  Tax  Act,  for  the  one  year 
period  therein  specified,  will  be  approximately  the  sum  of  $^8,000,000. 
This  sum  is  more  than  90  percent  of  the  aggregate  payable  by  all 
carriers,  under  the  provisions  of  said  Tax  Act,  for  the  saJid  period 
of  one  year.  The  foregoing  figure  does  not  include  the  amounts 
payable  under  the  provisions  of  said  Tax  Act  by  employees  of  the 
plaintiffs  of  other  carriers.  j 

371  “2.  As  of  August  29,  1935,  there  were  in  the  service  of  car¬ 

riers,  as  defined  in  the  Retirement  Act,  at  least  90,000 
employees,  between  the  ages  of  51  and  65  years,  who  had  no^  less  than 
30  years  carrier  service  and,  as  of  the  same  date,  at  least  ^0,000  em¬ 
ployees  65  years  of  age  and  over. 

“3.  There  are  at  the  present  time  approximately  800  ‘representa¬ 
tives’,  as  the  said  term  is  defined  in  the  Retirement  Act  and  the  Tax 
Act,  who  give  their  full  time  to  the  service  of  the  employee  organiza¬ 
tions  by  whom  they  are  employed  and,  in  addition,  approximately 
9,000  persons  who,  on  a  part  time  basis,  are  such  ‘representatives.’ 
As  to  the  latter  group,  part  of  the  time  they  are  in  the  employ  of 
carriers  and  part  of  the  time  they  are  in  the  employ  o^  employee 
organizations. 

“4.  There  are  at  the  present  time  probably  not  less  than  1,000,000 
persons  who  were  not  in  carrier  service  or  in  ‘employment  relation’, 
as  defined  in  Railroad  Retirement  Act  of  1935,  on  August  29,  1935, 
or  at  any  time  thereafter,  who  had  prior  to  August  29, !  1935,  been 
in  carrier  service. 

“5.  During  the  month  of  January  1936  there  were  in  the  employ 
of  the  original  plaintiffs  approximately  1,100,000  person^  and,  dur¬ 
ing  periods  in  the  past,  there  were  in  the  employ  of  plaintiffs  larger 
numbers  of  employees. 
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“6.  As  defined  by  the  accounting  regulations  of  the  Interstate 
Commerce  Commission,  railroads  having  annual  operating  revenues 
in  excess  of  $1,000,000  are  defined  as  class  I  carriers.  One  hundred 
and  thirty-five  of  th^  original  plaintiffs  herein  are  class  I  carriers. 
Measured  by  total  number  of  employees  and  by  total  payroll, 

372  the  said  original  plaintiffs  in  the  year  1934  comprised  99.5  per¬ 
cent  of  all  class  I  carriers.  In  that  vear.  class  I  carriers  em- 

ployed  94.5  percent  of  all  persons  employed  by  all  railroads  in  the 
United  States.  In  that  year,  they  paid  94.9  percent  of  all  compen¬ 
sation  paid  to  employees  bv  all  such  railroads  and  thev  received  96.S 
percent  of  all  operating  revenues  of  all  such  railroads.” 

That  is,  of  course,  signed  by  counsel  for  all  the  parties. 

(The  stipulation  referred  to  was  marked  ‘‘Plaintiffs’  Exhibit  No. 
62"  and  received  in  evidence.) 

Mr.  Prince.  I  have  another  stipulation,  which  has  the  same  safe¬ 
guard  at  the  outset  [reading]  : 

“It  is  hereby  stipulated  and  agreed  by  and  between  the  parties 
hereto,  through  their  respective  attorneys,  for  the  purpose  of  this 
suit  only,  subject  and  without  prejudice  to  the  right  of  any  of  said 
parties  to  make  any  and  all  proper  objections  and  to  take  any  and 
all  proper  exceptions  to  the  admissibility  in  evidence  of  any  fact  or 
facts  hereinafter  set  forth,  as  follows : 

“1.  Based  on  data  collected  bv  the  staff  of  the  Federal  Coordinator 

%/ 

of  Transportation  covering  employees  on  the  payroll  of  thirteen  rail¬ 
roads  as  of  July  1,  1924,  July  1,  1929,  and  December  31,  1933,  or  ap¬ 
proximately  400,000  individual  railroad  employees;  which  data  cov¬ 
ered —  ; 

“a.  The  date  of  birth  and  complete  employment  history  of  each 
individual  employee  on  the  railroad  from  which  the  records  were 
secured,  and,  where  available,  employment  on  other  carriers;  and 

“b.  Annual  earnings  (available  for  approximately  half  the  em¬ 
ployees  each  year)  for  the  period  1924  to  1933,  inclusive ; 

and  from  which  data  there  were  constructed  rates  of  with- 

373  drawal  from  carrier  service,  covering  various  causes  and  pe¬ 
riods,  rates  of  retirement,  rates  of  mortality,  and  salary  scales ; 

and  using  as  the  actual  census  on  which  calculations  were  based  the 
thirteen  road  census  of  January  1,  1934,  with  retirements,  death  and 
withdrawals  taken  out  and  new  entrants  added  and  with  payment  of 
benefits  beginning  on  July  1,  1935;  and  in  the  separation  of  expendi¬ 
tures  in  respect  of  prior  and  subsequent  service,  making  calculations 
as  of  the  date  of  retirement  to  determine  the  ratio  of  prior  service  to 
total  service  and  prorating  expenditures  by  this  ratio ; 

“Upon  the  following  assumptions,  which  constitute  one  of  many 
possible  sets  of  actuarily  reasonable  assumptions: 

“(a)  That  the  future  rates  of  withdrawal  in  the  industry  would 
correspond  with  withdrawal  rates  found  for  the  sample  of  13  roads 
referred  to  above  during  the  period  1925-1928  inclusive ; 
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“(b)  That  the  salary  received  in  the  future  by  employees  at  various 
ages  and  lengths  of  service  would  be  5  percent  below  salary  received 
by  persons  in  the  corresponding  age  and  service  groups  in  1929  on 
the  13  railroads; 

“(c)  That  mortality  after  retirement  among  employees  retired  on 
account  of  age  would  follow  the  Combined  Annuity  Table  of  mor¬ 
tality  ; 

“(d)  That  the  mortality  among  employees  retired  on  account  of 
disability  would  follow  a  table  constructed  from  the  experience  of 
employees  retired  on  account  of  disability  under  all  voluntary  rail¬ 
road  pension  systems  in  the  period  1921 — 1933  inclusive  with  certain 
modifications  based  on  other  relevant  experience; 

374  “(e)  That  employment  would  remain  constant  at  1,100.000 
employees,  a  figure  corresponding  approximately  to  the  aver¬ 
age  number  on  payrolls  on  Class  I  railroads  in  1935 ; 

“(f)  That  the  ages  of  replacements  for  employees  withdrawing, 
retiring,  and  dying  will  be  distributed  as  were  the  ages  oji  new  en¬ 
trants  into  the  service  of  a  7  road  sample  of  the  13  roads  iii  the  five- 
year  period  July  1,  1924^-July  1,  1929.  It  is  assumed  that  all  such 
replacements  had  no  prior  service  in  the  railroad  industry.  The 
withdrawal  rate  was  constructed  on  the  basis  of  apparently  perma¬ 
nent  withdrawals,  and  did  not  include  as  a  withdrawal  any  employee 
who  had  returned  to  the  railroad  industry  before  December  31,  1933; 
although  the  latest  date  in  the  period  of  the  exposure  us^d  in  con¬ 
structing  the  rate  was  December  31,  1928 ; 

“(g)  That  the  rate  of  becoming  permanently  and  totally  disabled 
would  follow  certain  multiples  of  the  Hunter  Tables  depending  on 
age  and  occupation;  the  percentage  of  the  rates  used  t^>  those  of 
Hunter  ranging  from  200  to  500  percent;  j 

“(h)  That  the  rates  of  retirement  for  age  would  begin  atl  60 ;  would 
for  ages  60  to  64  inclusive  follow  the  graduated  rates  of  ages  5  years 
later  formed  for  the  13  roads  in  the  period  1925-1928  inclusive.  For 
ages  65  and  above,  the  rates  were  estimated,  all  employees  [retiring  at 
70.  Almost  identical  results  would  have  been  obtained  if  |t  had  been 
assumed  that  no  age  retirements  took  place  prior  to  65  ahd  that  all 
employees  then  retired; 

“(i)  That  mortality  in  active  service  prior  too  retirement 'would  fol¬ 
low  the  Cammack  Clerical  Table  for  the  executive,  clerical 

375  and  technical  and  station  agent,  telegrapher  and  towerman 
group.  For  others  in  active  service  mortality  it  is  assumed 

that  mortality  will  follow  the  American  Men  Ultimate  table,  modified 
according  to  railroad  experience  under  group  life  insurance  plans 
in  the  period  1927-1932,  inclusive; 

“(j)  That  interest,  where  involved,  would  be  earned  at  the  rate  of 
3  percent  per  annum,  compounded  annually ; 

“(k)  That  death  benefits  are  payable  for  a  full  year  ip.  respect  of 
all  pensioners; 


230  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


“(1)  That  there  were  90,000  persons  in  an  employment  relation  with 
carriers  of  whom  8  percent  would  be  immediately  eligible  for  annu¬ 
ity,  27  percent  more  within  10  years,  60  percent  more  in  20  years,  and 
the  remaining  5  percent  within  30  years,  from  the  date  when  the 
system  begins  to  operate. 

“The  amounts  to  be  disbursed  under  the  Retirement  Act  in  annuities 
for  each  year  until  1965  are  estimated  to  be  as  follows: 


376 


Year 

(Thousands) 

Prior 

Service 

Subse¬ 

quent 

Service 

Total 

1936  (6  months) . 

§19.154 

1  §96 

§19,250 

1937 . 

48, 342 

i  321 

48,663 

1938.. . 

65,936 

;  90s 

66.S44 

1939 . 

SO,  484 

1,993 

82. 477 

1940 . 

93,028 

I  3,361 

96.3S9 

1941. . 

102,  760 

i  5,304 

10S,  064 

1942 . . . . . 

110, 720 

1  7,476 

US.  196 

1943 . 

118,110 

1  10. 190 

128,300 

1944 . . . 

125, 4SS 

13, 532 

139, 020 

1945 . 

132, 794 

17, 286 

150,080 

1946... . 

139, 230 

121,350 

160, 5S0 

1947 . . . 

144, 957 

i  26, 205 

171, 162 

194S . 

150, 65S 

31,222 

181,880 

1949 . . . 

155, 443 

1  36, 899 

192, 342 

1950 . 

159, 701 

42,591 

202,  292 

Year 

(Thousands) 

Prior 

Service 

Subse¬ 

quent 

Service 

Total 

1951 . 

162, 2S4 

4S,  48S 

210, 772 

1952 . 

163,304 

54,019 

217, 323 

1953 . 

163,462 

60.308 

223,770 

1954 . 

163, 507 

66,454 

229,961 

1955 . 

162, 161 

72,313 

234,474 

1956 . 

159, 742 

78, 276 

238, 01S 

1957 . 

157, 460 

84, 187 

241, 647 

1958 . 

154, 110 

90, 105 

244, 215 

1959 . 

150, 145 

95, 564 

245, 709 

1960 . . 

145, 667 

101, 131 

246, 79S 

1961 . 

140. 4S5 

106, 662 

247, 147 

1962 . 

135,003 

111,  749 

246.752 

1963 . 

129.668 

117,  256 

246, 924 

1964.. . . . 

123,914 

122, 169 

246.083 

1965 . 

118, 102 

127, 398 

245,500 

377  “2.  Subject  to  the  limitations  and  assumptions  in  paragraph 

1  hereof,  and  on  the  same  basis,  the  present  value  of  annuities 
payable  to  employees  covered  by  the  Act  initially,  including  those 
having  an  employment  relation  and  who  have  not  yet  returned  to 
railroad  service,  is  estimated  at  $2,907,400,000  for  services  rendered 
prior  to  the  effective  date  of  the  Act. 

“3.  Subject  to  the  limitations  and  assumptions  of  paragraph  1 
hereof,  and  on  the  same  basis,  the  present  value  of  death  payments  to 
employees  initially  covered  bv  the  Act  has  been  calculated  at  $147,- 
980,000.” 

Thereupon,  the  original  plaintiffs  rested. 


EVIDENCE  ON  BEHALF  OF  THE  INTERVENERS 

Seaborn  D.  Hurst,  Jr.,  [476]  was  called  as  a  witness  on  behalf 
of  the  interveners  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  examination  by  Mr.  Curry: 

I  live  in  Wilmington,  North  Carolina.  I  am  employed  by  the 
Atlantic  Coast  Line  Railroad  Company.  My  position  is  chief  clerk 
in  the  office  of  the  general  manager.  As  chief  clerk,  I  have  held 
that  job  about  four  years.  [477]  I  have  been  with  the  Atlantic  Coast 
Line  Railroad  19%  years.  I  am  one  of  the  intervening  petitioners 
in  this  case.  I  represent  2,408  Atlantic  Coast  Line  employees,  who 
contributed  one  dollar  each  to  defray  the  expense  of  this  litigation. 
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There  is  a  voluntary  pension  system  in  force  on  our  railroad,  that 
is,  the  Atlantic  Coast  Line.  Briefly  that  system  is: 

Employees  are  retired  at  age  TO.  Such  employees  as  are  retired 
at  age  70,  who  have  had  10  years  or  more  service,  are  pensioned.  An 
employee  may  be  retired  between  the  ages  of  65  and  70  for  Reasons  of 
disability,  and,  if  he  has  had  10  years’  service,  he  is  likewise  pen¬ 
sioned.  A  person  under  61  years  of  age  may  be  pensioned  for  the 
same  reason,  that  is,  disability,  if  he  has  had  at  least  20  years  of 
service.  The  pension  is  based  on  the  average  monthly  salary 

378  for  the  10-year  period  immediately  preceding  retirement. 
That  average  monthly  salary  is  multiplied  by  the  dumber  of 

years  in  service,  which  would  give  the  monthly  pension.  I,  mean  the 
number  of  years  of  service  with  the  Atlantic  Coast  Line.  j[478]  The 
employees  do  not  contribute  anything  toward  the  maintenance  of 
that  system. 

The  document  which  you  have  just  handed  me  contains  the  rules 
and  regulations  of  the  present  pension  system  of  the  Atlantic  Coast 
Line.  That  is  an  official  document. 

(Document  entitled  Atlantic  Coast  Line  Railroad  Company  Pen¬ 
sion  Department,  Rules  and  Regulations,  October  20,  1923,  was 
marked  “Interveners’  Exhibit  No.  1”,  and  received  in  evidence.) 

The  payments  exacted  under  the  tax  act  have  gone  intb  effect  on 
our  road.  Exactions  have  been  made  of  me.  My  salary  is  $252.09 
per  month.  The  3*/4  percent  [479]  amounts  to  $8.82  a  mbnth,  or  at 
the  rate  of  $105.84  per  year. 

I  have  prepared  a  table  with  a  view  to  comparing  the  annuities 
which  would  be  payable  under  the  Atlantic  Coast  Line  pension  sys¬ 
tem  with  annuities  that  would  be  payable  under  the  compulsory 
pension  system  as  provided  by  the  retirement  act  and  t}ie  tax  act. 
That  is  the  paper  which  I  now  hold.  In  order  to  prepare  it,  I  had, 
of  course,  to  first  get  the  ages  of  the  men  involved,  and  al^o  the  serv¬ 
ice  record.  I  mean  by  that  the  years  of  service.  That  had  to  be 
projected  to  additional  service  at  age  65,  under  the  Federal  act,  and 
to  age  70  under  the  Coast  Line  plan.  I  then  had  to  procure  the  total 
salary  for  the  eight -year  period  referred  to  in  the  retirement  act, 
namely,  1924  to  1931,  inclusive.  That  was  necessary,  as  I  under¬ 
stand  the  law,  to  base  previous  service  on  that  evidenci.  That  is, 
service  prior  to  the  effective  date  of  the  act,  March  1,  19^6,  would  be 
applied  to  the  average  salary  for  that  period.  The  sendee  subse¬ 
quent  to  March  1,  1936,  was  figured  on  present  salaries,  that,  of 
course,  being  the  only  figure  that  could  be  used. 

As  illustrative,  I  take  my  case  and  follow  it  across  on  this 

379  table.  My  present  age  is  38.  My  service  record  is  19^4  years, 
all  of  which  has  been  with  the  Atlantic  Coast  Ijnne.  [480] 

That  means  my  present  service  up  to  March  1, 1936.  Thp  additional 
service,  to  65,  is  27  years;  years  of  service  at  age  65,  461/^,  that  being 
the  total  of  the  present  years  of  service  and  the  additional  service 
period  between  now  and  age  65. 
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The  next  column  is  total  service  to  age  70,  which  is  51 14  years. 

The  present  salary  is  $252.09  a  month. 

The  next  column  is  the  pension  I  would  receive  at  age  70,  under 
the  Coast  Line  plan,  assuming  my  present  salary  continues.  That 
amount  is  $129.83.  I  would  take  my  average  salary  for  the  10-year 
period  preceding  retirement,  which  is  assumed  here  to  be  the  present 
salary.  $252.09.  That  would  be  multiplied  by  the  service  at  age 
70,  or  51  y2  years,  which  would  give  the  figure  $129.83. 

The  next  column  shows  the  total  salary  for  the  eight-year  period 
1924  to  1931,  inclusive. 

The  next  column  is  the  average  salary  for  that  eight -year  period, 
which,  of  course,  is  divided  bv  the  number  of  months,  96. 

j  /  &  / 

The  next  column  is  the  average  monthly  salary  for  the  eight -year 
period  represented,  but  multiplied  by  the  number  of  years  service 
prior  to  March  1,  1936.  [481]  That  was  done  in  order  to  weight 

the  average  salary  to  which  annuity  would  be  applicable  under  the 
act.  That  represents'  the  average  wages  for  the  test  eight-year 
period  times  the  years  of  service  up  to  March  1,  1936. 

The  next  column  is  the  present  monthly  salary  multiplied  by  serv¬ 
ice  subsequent  to  March  1.  1936.  That  means  up  to  age  65.  That 
figure,  added  to  the  preceding  column,  divided  by  the  total  number 
of  years  service  from  the  beginning  of  the  service  record  to  age  65, 
would  give  the  figure  shown  in  column  12,  which  is  $236.24,  and  that 
represents  the  average  for  my  entire  service,  both  before  March  1, 
1936,  and  after,  up  to  age  65.  That  is  then  reduced  or  applied  to  the  • 
table  provided  for  in  the  Railroad  Retirement  Act,  which  is 
380  two  percent  on  the  first  $50,  one  and  a  half  percent  on  the 
next  $100.  and  one  percent  of  all  in  excess  of  $150.  There 
is  a  limitation  there,  up  to  $300,  which,  of  course,  does  not  apply  in 
this  particular  case.  So  that,  getting  that  retirement-act  table  and 
getting  the  base  figure,  that  is  multiplied  by  the  number  of  years  . 
service,  but  not  exceeding  30.  In  my  case  it  was  multiplied  by  30, 
which  gives  column  13,  or  $100.S7  as  the  annuity  under  the  retirement 
act.  as  I  understand  it. 

[482]  There  is  a  sub-column  under  No.  2,  ‘‘Other  Lines/’  That 
is  present  service  with  railroads  other  than  the  Atlantic  Coast  Line. 
That  service  was  not  reckoned  in  the  service  period  on  the  Atlantic 
Coast  Line.  That  is  indicated  by  column  5.  Under  column  5,  “ACL” 
is  shown  in  parentheses  in  that  column,  indicating  that  that  is  only 
ACL  service. 

As  to  this  eight-year  service  period,  there  were  two  exceptions  as 
to  the  entire  eight-year  period.  That  was  because  Mr.  R.  R.  Brown 
was  in  the  service  only  six  years  of  that  eight-year  period.  In  get¬ 
ting  at  his  average,  I  divided  by  72  months  instead  of  96.  In  the 
case  of  the  other  one  which  is  shown  as  Note  (d),  J.  M.  Jackson, 
he  was  in  the  service  for  seven  years  of  the  eight-year  period  referred 
to.  These  two  exceptions  are  explained  in  notes. 

[483]  The  comparison  of  the  annuities  under  the  two  plans  is 
shown,  on  the  one  hand,  of  the  Coast  Line,  under  column  7,  and, 
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on  the  other  hand,  of  the  Federal  retirement  act,  column  13.  Ten 
of  these  16  men  shown  by  this  statement  would  receive  a  larger 
annuity  under  the  Atlantic  Coast  Line  plan  than  under  the  com¬ 
pulsory  plan  provided  for  in  these  acts. 

I  am  married.  I  have  one  child,  one  daughter  of  nine 
$12,250  insurance. 

[484]  I  am  hurt  by  these  acts:  First,  because  it  curbs  individual 
right.  Lender  this  plan  I  am  forced  to  do  something  I  wc^uld  pre¬ 
fer  not  to  do.  I  am  denied  the  right  to  exercise  my  own  judgment 
in  providing  for  old-age  requirements  and  for  the  protectiojn  of  my 
family. 

*  | 

381  Second,  in  my  own  personal  case,  I  would  not  consider  this 

a  sound  investment. 

Third,  as  already  pointed  out,  the  Atlantic  Coast  Line  Railroad 
Company  maintains  a  liberal  voluntary  pension  system  without  cost 
to  me.  Under  the  tax  act  I  am  forced  to  contribute  $8.82  a  month, 
or  $105.84  a  year.  At  age  65,  27  years  hence,  I  will  have  paid  in  over 
$2,S00,  assuming  the  present  rate  of  tax  remains  the  samej  and  my 
present  salary  remains  the  same.  That  does  not  include  the  calculation 
of  interest.  At  age  70  that  figure  would  be  close  to  $3,400  Lender 
the  Federal  retirement  act  I  would  receive  a  pension  or  an  annuity 
of  approximately  $100  a  month,  as  compared  to  $130  a  month  under 
the  Coast  Line  plan.  Therefore,  if  I  should  retire  at  65,  without  the 
calculation  of  any  interest,  it  would  cost  me  some  $2,850  to  get  a  $30- 
a-month-less  pension  that  I  would  get  at  age  70  under  the  Cbast  Line 
plan.  I 

Then,  as  I  understand  the  law,  if  I  should  die  before!  actually 
being  pensioned  under  the  Federal  Retirement  Act,  the  money  that 
I  have  paid  in  is  gone,  so  far  as  my  family  is  concerned.  I  do  not 
understand  that  they  would  get  anything  from  that.  Ijven  if  I 
should  actually  get  an  annuity  under  the  [485]  Federal  retirement 
act,  and  should  live  three  or  four  months  or  a  year,  and  I  should  die, 
mv  wife  or  mv  daughter,  as  the  case  might  be,  would  get,  as  I  under- 
stand  it,  one  half  of  the  annuity  to  which  I  would  be  entitled,  for  a 
period  of  only  12  months. 

[486]  That,  it  seems  to  me,  is  too  big  a  risk.  I  would  rather  spend 
my  money — I  would  rather  make  my  own  arrangements,  jif  I  may 
make  that  statement.  Then,  it  seems  to  me  that  the  act  is  discrimi¬ 
natory,  first,  because  it  picks  out  railroad  employees.  Ther^  are  other 
transportation  systems  engaged  in  handling  interstate  Commerce. 
This  act,  or  these  acts,  do  not  apply  to  them. 

Another  thing.  This  plan  has  the  effect  of  placing  on  njie  at  least 
some  part  of  the  burden,  or  some  part  of  the  cost  of  providing  an 
annuity  for  employees  who  have  been  discharged  from  the  Service  for 
good  cause.  Some  of  them  are  discharged  for  theft.  There 

382  have  been  discharges  for  more  serious  offenses.  If  I  under- 
stand  the  law  correctly,  such  a  person,  on  leaving  the  service — 

that  is,  after  the  effective  date  of  the  act,  upon  reaching  the  age  of 
65,  he  would  have  the  right  to  come  back  and  ask  for  a  pension.  If 
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that  is  correct,  it  seems  to  me  that  that  is  not  a  fair  burden  to  place 

on  employees  who  are  good  citizens,  trying  to  obey  the  laws  of  the  land 

and  doing  their  best  to  carry  on  their  work  in  a  satisfactory  manner. 

Then,  the  tax  at  present  is  at  the  rate  of  three  and  one-half  per  cent. 

We  have  no  assurance — I  should  sav  I  have  no  assurance — that  there 

•/ 

will  not  be  an  increase  in  that  tax  as  the  years  pass  by.  As  a  matter 
of  fact,  I  believe  it  was  admitted  at  some  of  the  hearings  that  there 
probably  would  be  an  increase,  so  that  as  time  goes  on  the  burden 
becomes  greater.  Also,  there  is  no  assurance  that  the  plan,  after 
being  in  effect  for  some  years,  will  actuallv  be  continued.  As  I 
understand  the  functions  of  Congress - 

[487]  Mr.  Pollak.  If  your  Honor  please,  I  take  it  that  the  same 
method  of  trial  that  has  been  adopted  with  regard  to  the  original 
plaintiffs'  case  is  applicable  here. 

The  Court.  As  to  objections  to  testimony  ? 

Mr.  Pollak.  As  to  objections. 

The  Court.  Yes. 

Mr.  Hurst  (continuing).  As  I  understand  the  functions  of  Con¬ 
gress,  it  is  entirely  possible  that,  or  it  is  within  their  province  in  some 
future  years,  to  abolish  the  plan  or  to  make  other  arrangements,  and 
so  forth.  So  that,  as  a  whole,  I  do  not  feel  that  I  am  getting  anything 
under  the  Federal  retirement  act,  and  on  the  other  hand,  I  rather  feel 
that  the  situation  as  applied  to  me  is  much  better  as  it  stood  before 
March  1.  1936.  That,  certainly,  is  preferable  from  my  own 
standpoint. 

(Table  of  comparison  of  pensions,  A.  C.  L.  system  and  Federal 
svstem,  was  marked  “Interveners’  Exhibit  No.  2”  and  received  in 
evidence.) 

Cross  examination  by  Mr.  Pollak  : 

I  am  chief  clerk  to  the  assistant  general  manager  and  [488] 
383  chief  clerk  to  the  general  manager  and  chief  clerk  to  the  vice 
president.  Those  three  offices  have  the  same  office  force — the 
vice-president  in  charge  of  operations,  general  manager,  and  the 
assistant  general  manager.  I  am  chief  clerk  in  that  particular  office, 
over  which  these  men  preside.  Those  are  executive  offices  in  Wilming¬ 
ton,  X.  C.,  which  is  one  of  the  general  centers  of  the  xAtlantic  Coast 
Line  Road. 

The  Atlantic  Coast  Line  system  gives  annuities  based  on  the  total 
amount  of  continuous  service  on  the  Atlantic  Coast  Line.  That  is, 
there  is  no  maximum  number  of  years  by  [489]  which  the  accumula¬ 
tion  of  service  is  limited  under  the  Atlantic  Coast  Line  system.  So 
that  if  a  man  happens  to  be  in  the  service  50  years  under  the  Atlantic 
Coast  Line  system,  he  would  multiply  his  average  pay  by  50,  while 
under  the  Federal  system  you  multiply  only  by  a  maximum  of  30.  So 
that,  in  the  case  of  employees  with  very  long  service,  the  Atlantic 
Coast  Line,  of  course,  gives  the  benefit  of  the  difference  between  30 
and  possibly  50.  I  should  say  it  is  a  fair  statement  that  very  few 
employees  enter  the  service  before  20.  I  entered  before  20.  I  might 
have  a  maximum  of  about  51.14  years  service. 
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The  Federal  system  also  does  not  apply  its  2  percent  rate  above  $50 
a  month.  [490]  It  applies  the  one  and  one-half  percent  froijn  $50  to 
$150  and  it  applies  the  one  percent  from  $150  to  $300.  The  Atlantic 
Coast  Line  applies  its  one  percent  right  through  a  man’s  salary  from 
beginning  to  end.  It  is  the  higher  paid  class  of  employees,  ujnder  the 
Federal  system,  that  suffers  by  the  practice  of  reducing  the  percent¬ 
ages  as  one  gets  into  the  higher  salary  brackets.  I  have  made  no 
calculations  except  for  these  men  here.  [491]  I  think  I  am  npt  excep¬ 
tional  in  the  rate  of  pay  I  get.  I  have  no  way  of  telling  whether  most 
of  the  employees  of  the  Atlantic  Coast  Line  get  more  or  less  than 
my  salary  of  $252.09  a  month.  I  have  no  jurisdiction  over  the  rolls 
or  the  rates,  nor  do  I  have  anything  to  do  with  wages  or  labbr  condi¬ 
tions.  In  my  opinion,  taking  the  whole  body  of  employees  of  the 
Atlantic  Coast  Line,  I  should  say  that  the  majority  vfould  not 

384  get  more  than  $250  a  month.  I  do  not  know  that  [they  get 
much  less,  on  an  average.  As  to  the  clerical  forces;  I  know 

about  their  salaries  only  in  my  own  office,  and  the  data  I  have  col¬ 
lected.  I  know  other  clerks.  [492]  I  should  say  that  mcjst  of  the 
clerks  get  less  than  $252.09  a  month.  I  would  not  say  that'  with  the 
exception  of  a  Mr.  Bailey  and  a  Mr.  Trundle,  I  am  the  higjhest  paid 
chief  clerk  on  that  railroad.  I  do  not  know  of  any  other  clerks  who 
are  higher  paid  than  Bailey,  Trundle,  and  I.  A  chief  clerjs:  is  ordi¬ 
narily  paid  higher  than  an  assistant  chief  clerk.  There  are  spme  cases 
where  an  assistant  gets  more.  Both  of  them  ordinarily  get  more  than 
just  plain  clerks.  I  could  not  say  approximately  how  many  chief 
clerks  there  are  on  the  road.  [493]  There  are  more  ordinary  clerks 
than  chief  clerks.  I  do  not  know  either  way  whether  there  are  ten 
times  as  many  ordinary  clerks  as  chief  clerks. 

I  say  it  is  entirely  possible  that  Congress  might  cut  the  annuity 
payments  under  the  Federal  law.  It  is  entirety  possiblej  that  the 
Atlantic  Coast  Line  might  cut  its  annuity  payments.  It  is  absolutely 
within  their  privilege.  They  did  that,  with  the  reductions)  in  salary 
ten  percent;  but  it  did  not  affect  the  minimum  of  $15  a  mopth.  I  get 
a  lot  more  than  the  minimum  of  $15  a  month  and  so  do  some  more 
prospective  annuitants  or  actual  annuitants  of  the  Atlantic  Coast 
Line.  The  Atlantic  Coast  Line  reduced  its  annuity  payments  [494] 
during  the  depression  period. 

In  these  calculations  that  I  submitted  to  the  Court  I  did  not  allow 
for  the  reduction  in  rates  owing  to  the  cut  in  the  annuity  system  of 
the  Atlantic  Coast  Line.  These  are  not  the  figures  showing  what  I 
would  be  paid  at  the  present  rate  of  annuity  on  the  Atlantic  Coast 
Line.  It  would  be  subject  to  a  ten  per  cent  reduction.  As  to  Inter¬ 
veners’  Exhibit  No.  1,  so  far  I  know,  that  is  the  system  on  the  At¬ 
lantic  Coast  Line  now.  It  does  not  show  the  reduction  in  rates.  I 
should  not  think  it  would  be  necessary  to  show  that.  [495]  Inter¬ 
veners’  Exhibit  No.  1  is  the  pension  system.  The  pension  system  is 
that  one  per  cent.  The  management  reduced  the  pensions  de- 

385  rived  by  that  one  per  cent,  by  a  ten  percent  reduction.  At  the 
present  time  they  are  paying  pensions  at  a  rate,  not!  of  one  per 
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cent  multiplied  by  the  years  of  service,  but  of  one  per  cent  less  ten 
per  cent  of  one  per  cent ;  or  to  make  it  clearer,  perhaps,  as  I  make  it 
out,  they  pay  nine-tenths  of  one  per  cent  multiplied  by  the  years  of 
service,  and  have  since  1932,  subject  to  correction. 

I  suggested,  as  one  of  my  reasons  for  disliking  the  Federal  sys¬ 
tem,  that  I  might  just  get  nothing  up  to  65  and  I  might  get  it  for 
a  few  months-  after  65,1  and  then  cease  to  get  it  if  I  were  to  die.  It 
occurred  to  me  that  oh  the  same  principle,  if  I  died  before  TO  I  would 
get  nothing  under  the  Atlantic  Coast  Line  system;  but  it  has  not 
cost  me  anything.  This  picture  of  my  death  immediately  after 
getting  my  first  annuities  under  the  Federal  system  is  a  picture  that 
I  can  balance  [496]  against  the  possibility  of  living  some  years  and 
getting  nothin"  under  the  Atlantic  Coast  Line  svstem.  I  think  that 
annuities  at  a  given  rate,  payable  from  65  are  comparable  with  an¬ 
nuities  at  another  rate,  payable  from  70.  I  am  not  a  lawyer,  but  I 
think  that  it  is  a  perfectly  fair  comparison.  We  retire,  as  I  ex¬ 
plained,  at  TO  on  the  Atlantic  Coast  Line,  except  for  disability;  so 
that  it  would  have  been  improper  to  have  figured  the  Coast  Line 
pensions  at  age  65.  I  might  die  between  65  and  TO,  but  even  if  I 
live  way  bevond  both  65  and  TO.  it  is  the  fact  that  under  the  Federal 
system  I  would  get  annuity  payments  in  that  five-year  period. 

[49T]  I  informed  the  other  employees  of  the  Atlantic  Coast  Line 
System  that  I  was  bitterly  opposed  to  the  Federal  system.  That  was 
the  phrase  of  six  men  of  whom  I  was  one,  and  I  have  the  honor  of 
being  the  chief  of  them,  if  there  is  any  honor  in  it.  I  was  the 
president  of  the  anti-Railroad  Pension  Tax  League. 

I  am  familiar  with  the  document  entitled  “Facts  Relating  to  Fed¬ 
eral  Railroad  Pension  Plan.”  I  am  the  same  Mr.  Hurst  [498]  whose 
name  appears  on  that  document. 

[499]  (Document  entitled  “Facts  Relating  to  Federal  Rail- 
386  road  Pension  Plan”  was  marked  “Defendants’  Exhibit  A”  for 
identification.) 

[500]  I  don’t  know  how  many  chief  clerks  there  are  on  the 
Atlantic  Coast  Line.  I  didn’t  look  into  the  occupation  of  the  em¬ 
ployees  before  preparing  the  pamphlet  that  is  marked  for  identifica¬ 
tion. 

[501]  I  do  not  know  that  there  are  not  as  many  as  a  thousand 
chief  clerks  on  the  Atlantic  Coast  Line.  The  total  approximate  num¬ 
ber  of  employees  of  the  Atlantic  Coast  Line  is  something  like  14.000 ; 
perhaps  there  are  fourteen  thousand  and  some  over  five  hundred. 
I  would  not  say  that  every  fifteenth  person  on  the  Atlantic  Coast 
Line  was  a  chief  clerk.  I  don’t  know  about  how  many  persons  on 
the  Line  are  clerks.  [502]  If  I  am  simply  to  guess  at  it,  I  would 
say  that  not  more  than  ten  percent  of  the  persons  on  the  road  are 
clerks  of  any  grade.  !  There  are  not  as  many  chief  clerks  as  there 
are  clerks.  I  have  no  information  as  to  what  is  the  average  salary 
of  the  employees  of  the  Atlantic  Coast  Line.  I  prepared  this  pam¬ 
phlet;  became  president  of  the  Anti-Railroad  Pension  Tax  League 
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without  looking  into  the  salaries  of  the  men.  The  question  of  'whether 
the  Federal  system  was  more  favorable  than  the  Atlantic  Coast 
Line’s  own  system  depended  on  the  men’s  own  judgment  in  the  case. 
Without  looking  into  that  at  all  I  did  not  think  I  could  advise  a 
man  whether  or  not  to  favor  the  Federal  pension  system,  t  did  not 
look  into  that  at  all.  [503]  I  have  no  information  as  to  whether  most 
of  the  employees  of  the  Atlantic  Coast  Line  have  salaries  j  as  large 
as  $250  a  month.  | 

I  helped  to  write  the  statement  of  the  Anti-Railway  Pension  Tax 
League.  [504]  Mr.  T.  A.  Trundle,  Jr.;  H.  W.  Pinnejr;  A.  J. 
Humphrey ;  W.  S.  Bailey ;  and  J.  C.  Mixon  collaborated  with  me 
in  that  work  of  composition.  Mr.  Humphrey  holds  seniority  as  a 
clerk  in  the  freight  train  department  of  the  Atlantic  Cc}ast  Line. 
All  of  the  gentlemen,  except  Mr.  Humphrey,  are  plaintiffs  in  this 
lawsuit.  We  paid  for  the  printing  of  that  document  out  of  the  funds 
we  collected.  We  had  it  printed  in  Wilmington,  at  the  Wilmington 
Stamp  &  Printing  Company,  or  the  Wilmington  Printing  &  Stamp 
Company ;  I  don’t  know  the  correct  name. 

387  The  2,400  men  didn’t  join  our  organization.  [5051]  Just  the 
six  men  whose  names  are  shown  joined  the  organization. 
Those  men  are  the  members  of  the  organization  as  shown.  They  are 
all  officers.  There  is  no  particular  significance  in  our  owij  minds  as 
to  the  question  of  identification. 

I  did  not  personally  spend  any  time  circulating  this  document.  I 
mailed  out  some  copies  of  it.  I  think  we  had  printed  fro^n  7,000  to 
8,000,  and  I  should  say  there  were  between  4,500  and  5,00(|  that  were 
distributed.  [506]  I  mailed  between  4,500  and  5,000.  I  didn’t  wrap 
them  up  and  put  them  into  the  mail  personally;  I  had  it  done.  I 
should  say  it  took  between  15  and  20  minutes.  The  tirrie  for  con¬ 
ferring  with  these  men  was  done  at  nights  and  on  Sundays. 

I  attended  a  meeting  in  Wilmington  at  which  these  problems  were 
discussed.  Six  men  were  there;  those  shown  here.  There  was  only 
one  meeting,  to  my  best  recollection,  which  was  Sunday,  October  6, 
1935,  ait  which  they  were  all  present.  There  were  meetings  at  which 
less  than  the  six  men  were  present.  At  night  we  held  meetings; 
alwavs  at  night. 

[507]  I  only  know  how  I  sent  the  copies  out.  I  sent  out  between 
4,500  and  5,000  equally  divided  between  Bailey  at  Jacksonville,  and 
half  to  Mr.  Mixon  at  Savannah.  I  sent  half  to  Bailey  and  half  to 
Mixon.  I  assume  he  sub-distributed  them.  I  did  not  jiay  postage 
on  them.  They  went  in  the  baggage  car,  the  railway  baggage  car, 
without  charge. 

j 

Redirect  examination  by  Mr.  Curry:  ; 

[508]  In  making  those  computations  as  to  the  annuities  under  the 
Atlantic  Coast  Line  plan,  I  merely  overlooked  that  10  percent  deduc¬ 
tion.  That  10  percent  deduction  was  made,  according  t^>  my  under¬ 
standing,  at  the  same  time  a  similar  deduction  or  reduction  was  made 

104781—36 - 16 
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from  the  employees7  wages.  I  do  not  regard  that  as  a  permanent 
reduction;  I  understand  the  10  percent  wage  reduction  has  been  re¬ 
stored.  and  the  assumption  would  be  that  with  the  trend  of  business 
the  pension  provision  would  also  be  restored. 

388  Recross  examination  bv  Mr.  Pollak: 

The  10  percent  wage  cut  on  the  Atlantic  Coast  Line  was 
restored  in  1933.  There  was  2y2  to  5  percent,  I  believe.  This  was 
before  I  prepared  this  computation  of  mine,  and  I  knew,  when  I 
prepared  the  computation,  that  the  pension  reduction  had  not  been 
restored:  I  just  overlooked  that.  We  get  pensions  at  70  on  the 
Atlantic  Coast  Line  now.  [509]  We  have  people  who  are  getting 
pensions.  The  particular  rule  of  the  Atlantic  Coast  Line  Pension 
System  providing  for  mandatory  pensions  at  70  has,  I  understand, 
been  set  aside  pending  the  result  of  this  litigation.  It  was  set  aside 
jwhen  a  similar  case  was  up,  in  1934;  after  that  was  over  it  was 
restored,  and  now  it  is  set  aside  the  second  time,  to  my  understanding. 

Only  continuous  service  on  the  road  counts  for  a  pension  on  the 
Atlantic  Coast  Line.  A  man  who  strikes,  if  he  wins  his  strike, 
according  to  my  understanding,  comes  back  with  the  same  seniority 
he  had  before  the  strike;  if  he  loses,  he  comes  in,  if  he  comes  in  at 
all,  as  a  new  employee.  The  pension  right  and  seniority  are  inter¬ 
locked.  [510]  I  only  know  what  I  have  heard  about  whether  con¬ 
tinuous  service  under  the  pension  rules  is  interpreted  as  excluding 
a  strike  period.  I  never  had  anything  to  do  with  labor  disputes; 
just  the  matter  of  passes  to  employees  in  my  department  only. 

[511]  After  reading  Rule  12  of  Interveners7  Exhibit  1,  I  say  that  a 
person  who  has  gone  out  on  strike,  if  he  comes  back  as  a  new 
employee,  does  not  preserve  any  right.  There  have  been  strikes  on 
the  Atlantic  Coast  Line.  There  was  one  in  1932,  and  there  was  one 
of  the  telegraphers  in  1925. 

There  are  a  couple. of  different  kinds  of  chief  clerks.  All  chief 
clerks  are  assistants  to  the  executive  officers ;  they  are  not  so  termed. 

[512]  There  are  also  some  chief  clerks  wffio  run  small  subdivisions  in 
offices.  The  term  is  bureaus.  They  are  away  from  Wilmington  and 
Jacksonville,  away  from  the  centers.  A  chief  clerk  who  has  a 

confidential  capacity  with  an  executive  officer,  that  is  the  kind 

389  of  chief  clerk  who  is  not  eligible  for  membership  in  the  union ; 
and  many  others  are  not.  I  am  that  kind  of  a  chief  clerk. 

I  don7t  know  how  many  of  that  kind  there  are  on  the  system. 

[513]  T.  Albert  Trundle,  Jr.,  was  called  as  a  witness  for  and  on 
behalf  of  the  interveners  and,  having  been  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follow's: 

Direct  examination  by  Mr.  Curry  : 

I  live  in  Wilmington,  North  Carolina;  and  at  present  I  am  chief 
clerk  to  the  Comptroller  of  the  Atlantic  Coast  Line  Railroad  Com¬ 
pany.  I  have  held  that  position  since  the  first  of  this  year.  I  have 
been  with  the  Atlantic  Coast  Line  approximately  fifteen  years.  I  am 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  239 

I 

one  of  the  petitioners  in  this  case.  I  am  the  Mr.  Trundle  referred 
to  by  the  previous  witness.  I  have  been  subjected  to  the  income  tax 
provided  for  in  the  acts  in  controversy  here.  [514]  I  am  married  and 
have  one  child.  I  have  insurance.  I  feel  that  I  am  hurt  by  the  acts 
here  in  question  because  it  deprives  me  as  to  the  wages  that  I  have 
earned,  according  to  my  best  judgment.  I  will  adopt  the  reasons 
given  by  the  preceding  witness.  In  addition  to  what  he  has'  said,  this 
money  is  arbitrarily  taken  out  of  my  pay  without  any  agreement 
[515]  by  me  and,  as  a  matter  of  fact,  I  don’t  even  make  those  pay¬ 
ment  on  it  myself;  they  are  made  for  me  by  my  employing  company. 
That  is,  that  part  of  my  wages  that  is  used  to  pay  those  talxes  repre¬ 
sent  wages  I  never  see;  that  never  come  into  my  possession.  This 
money  is  taken  out  in  the  form  of  income  taxes,  but  the  application 
of  it  appears  different  from  the  normal  income  tax,  in  Several  re¬ 
spects.  I  am  allowed  no  exemptions,  and  it  is  not  based  on  (the  ability 
to  pay.  All  salaries  in  excess  of  $300  per  month  are  exempt  from  the 
tax.  Then  to  me  it  seems  unfair  that  the  same  rate  is  applied  to  all 
employees.  I  mean  by  that,  that  if  a  man  has  only  five  years,  or  less, 
to  age  65,  that  the  rate  of  3 !/>  applies  to  him  the  same  as  it;  does  to  an 
employee  who  may  have  40  years  in  which  to  make '  those  pay- 
390  ments.  I  think  that  is  putting  on  the  younger  employees  a 
burden  to  take  care  of  the  expired  service  of  the  older  men. 

I  think  those  are  all  the  additional  reasons  except  I  would  like 
to  stress — I  think  the  lawyers  brought  out  on  the  other^  side  as  to 
the  uncertainty — as  to  whether  we  had  any  right  to  the  uncertainties 
of  the  annuities  that  we  would  receive  under  the  Government  plan. 
This  bill  was  passed  by  the  pleasure  of  Congress,  and,  ^s  I  under¬ 
stand  it,  we  have  no  agreement  or  guaranty  that  it  will  be  in  effect 
thirty  years  from  now  when  I  may  be  ready  to  receive  some  benefit 
from  it ;  the  Congress  can,  at  its  pleasure,  change  or  abolish  the  entire 
act,  and  it  does  leave  me  with  a  sense  of  insecurity  tha|  I  feel  like 
under  the  Coast  Line  plan  that  has  been  in  effect  for  over  thirty  years 
that  I  do  not  now  have. 

[516]  Cross-examination  by  Mr.  Pollak:  j 

It  is  my  understanding  that  I  have  no  guarantee  frqm  Congress 
that  the  annuity  system  will  be  maintained. 

Q.  You  have  the  word  of  the  Government  of  the  United  States  that 
these  pensions  shall  be  paid;  right?  ! 

A.  As  long  as  this  law  remains  in  effect. 

The  Court.  You  say  “you  have  the  word”;  what  do  you  mean  by 
that  ? 

Mr.  Pollak.  Well,  that  the  statute  says — I  will  show  you  the  pe¬ 
tition  that  I  have — it  is  simply  section  3  of  the  Retirement  Act. 
“The  following  described  employees  shall  be  paid  annuities,  and  the 
annuities  hereinbefore  mentioned  shall  be  paid  out  of  any  money  in 

the  Treasurv.” 

•/ 

The  Court.  Do  you  consider  that  as  a  contract  on  thte  part  of  the 
United  States  that  cannot  be  modified  by  Congress  ? 

Mr.  Pollak.  No.  sir. 
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It  is  possible  for  the  Atlantic  Coast  Line  to  change  its  payments 
or  wipe  them  out  altogether,  possibly  reduce  them  [517]  and  tempo¬ 
rarily  wipe  them  out.  But  it  has  been  in  effect  for  over  30  years. 

I  am  also  an  officer  of  this  Anti-Railroad  Pension  Tax 

391  League.  I  gave  Mr.  Hurst  authority  to  sign  the  complaint 

for  us;  but  I  didn’t  separately  verify  it.  I  read  it  over.  I 

did  not.  check  the  computations  to  see  whether  they  were  correct. 

I  notice  in  reading  the  papers  that  I  am  the  highest  paid  man 
among  the  interveners.  To  that  extent  I  am  exceptional  among 
them.  [518]  I  have  no  information  as  to  what  is  the  average  pay 
of  the  employees  on  the  Atlantic  Coast  Line.  As  an  opinion,  I 
would  say  it  is  not  $250  a  month.  I  have  no  idea,  when  you  get  to 
the  figure  of  $125  a  month.  I  would  say  it  is  not  as  high  as  I  am 
making.  I  have  absolutelv  no  information  as  to  whether  the 

392  proportion  that  Mr.  Hurst  mentioned  is  less  than  5  percent 

of  the  total. 

We  did  not  attempt,  in  that  Anti-Railroad  Pension  League  pam¬ 
phlet.  I  think  you  will  find,  to  cover  any  individual  cases.  We  gave 
our  interpretations  as  to  what  the  two  plans  called  for,  and  then 
simply  told  the  employees  if,  in  their  taste,  after  they  read  it.  if  they 
preferred  the  Atlantic  Coast  Line  plan,  to  say  so.  We  said:  “We 
ask  that  you  study  this  carefully,  and  after  you  have  done  so  we 
believe  that  vou  will  be  convinced  that  the  acts  are  detrimental  to 

*  i 

the  best  interests  of  the  employees  of  the  Atlantic  Coast  Line  Rail¬ 
road.”  I  joined  in  that  statement.  We  believed  that  the  majority  of 
the  cases,  when  they  came  to  study  the  two  plans,  they  would  find 
it  is  [519]  to  their  advantage  to  follow  the  Atlantic  Coast  Line  plan. 

In  the  low-wage  bracket,  and  with  short  years  of  service,  those 
employees  would  benefit  from  the  Government  plan  as  compared  with 
the  Coast  Line  plan.  Without  short  years  of  service,  that  would 
depend  then  entirely  on  the  salary.  Where  that  break  point  is,  I 
don’t  know.  Under  the  Coast  Line  plan  we  get  full  benefit  for  our 
total  service,  while  under  the  Government  plan,  particularly  in  my 
case,  at  age  70,  I  would  have  a  service  record  of  54  years,  but  my 
annuity  would  be  only  figured  on  30  years.  I  don’t  know  where  the 
break  would  be  on  that.  I  don’t  know  whether  the  number  of  em¬ 
ployees  with  54  years  would  be  very  limited.  I  entered  at  nearly  17. 

[520]  The  only  group  with  which  I  have  had  any  experience  or 
come  in  contact  would  be  in  the  offices.  I  would  say  that  a  consider¬ 
able  portion  are  employed  at  16  and  17,  the  average  plan  being,  in 
the  offices,  the  clerks,  that  as  a  boy  graduates  either  from  graded 
school  or  leaves  high  school,  he  starts  in  as  a  messenger,  and  then 
works  up  to  a  clerk.  I  have  no  knowledge  as  to  the  proportion  of 
employees  generally  on  the  line  who  are  employed  at  the  age  of  16, 
or  start  their  employment. 

I  am  a  chief  clerk  to  an  executive  officer.  [521]  K.  W.  Price  is  my 
father-in-law.  He  is  auditor  of  freight  receipts  of  the  line. 

393  That  is  a  high  official  in  our  accounting  department. 
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George  Cox  was  called  as  a  witness  for  and  on  behalf  of  the 
interveners  and,  having  been  first  duly  sworn,  was  examined  and 

testified  as  follows:  | 

1 

Direct  examination  by  Mr.  Curry:  j 

I  am  a  freight  agent  of  the  Atlantic  Coast  Line.  I  live  at  Golds- 
borough,  North  Carolina.  I  have  held  that  position  five  years.  I 
know  something  of  this  table  that  was  introduced  by  the  fir^t  witness 
for  the  interveners,  Mr.  Hurst.  That  sets  forth  correctlv  the  infor- 
mation  about  [522]  my  salary  and  length  of  service.  I  have  also 
heard  Mr.  Hurst’s  statement  as  to  how  he  is  hurt  and  why  lie  is  hurt 
by  these  acts.  I  adopt  what  he  had  to  say,  as  a  whole.  However, 
I  should  like  to  say  this:  that  it  reduces  my  salary  3*4  percent,  of 
which  I  do  not  get  the  benefit  that  I  would  out  of  the  plan  that  is 
now  in  force  with  the  Atlantic  Coast  Line  Railroad  Comipany. 


Cross  examination  bv  Mr.  Pollak: 

As  freight  agent  at  Goldsborough,  I  have  a  kind  of  supervisory 
function  over  some  of  the  clerks  in  the  neighborhood.  I  eptered  that 
service  at  18.  I  have  already  had  26  years'  service.  I  will  have 
had  52  at  70.  I  would  not  say  whether  because  of  the  supervisory 
position  that  I  have,  I  would  not  be  eligible  under  the  ,  old  teleg¬ 
raphers,  [523]  agreement  for  membership  in  the  union.  Probably 
I  would  leave  that  to  the  officials  of  the  operator  as  to  whjether  I  am 
eligible  for  membership  in  the  organization,  or  not.  I  don’t  tele¬ 
graph,  however.  I  will  state  that.  [524]  I  do  not  manage  teleg¬ 
raphers.  I  am  a  freight  agent,  and  their  union,  if  any,  is  the 
telegraphers’. 

William  S.  Bailey  was  called  as  a  witness  for  and  on  behalf  of 
the  interveners  and,  being  first  duly  sworn,  was  exafiiined  and 
testified  as  follows:  j 

394  Direct  examination  by  Mr.  Curry:  j 

I  reside  at  Jacksonville,  Florida.  I  am  chief  £lerk  to  the 
general  superintendent  of  the  Atlantic  Coast  Line.  I  ^im  familiar 
with  this  statement  which  was  introduced,  this  tabulajr  statement 
introduced  by  Mr.  Hurst,  so  far  as  I  am  concerned.  That  informa¬ 
tion  is  correct,  to  the  best  of  my  knowledge. 

[525]  I  have  heard  the  testimony  of  Mr.  Hurst.  I  adopt  what  he 
gave  as  his  reasons.  In  addition,  I  would  say,  as  a  concrete  example, 
for  20  years  I  purchased  on  the  installment  plan  28  lots  within  the 
city  limits  of  Jacksonville,  when  I  was  permitted  td  handle  my 
finances  as  I  saw  fit.  The  taxes  are  now  four  years  past  due ;  and  if 
Congress  keeps  interfering  with  my  salary,  I  will  lose  the  savings  of 
20  years.  In  other  words,  I  purchased  these  lots,  bought  and  paid 
for  them ;  and  unless  I  can  make  my  budget,  I  do  not  see  how  I  can 
continue  to  handle  my  outside  affairs. 
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Furthermore.  I  have  an  insurance  policy  with  the  Federal  Govern¬ 
ment — it  is  war  risk  insurance.  I  would  prefer  to  reinstate  this  war 
risk  insurance  than  to  accept  this  so-called  Federal  pension  system. 

I  am  married ;  I  have  a  little  girl  who  soon  will  be  16. 

[526]  Cross  examination  by  Mr.  Pollak  : 

Q.  Can  we  save  time  by  stipulating  that  if  each  witness  wants  to 
say  that  the  tabulation  is  correct,  I  do  not  have  to  ask  him  separately 
if  he  means  “correct  if  10  percent  is  now  deducted  from  the 
estimates”  ? 

A.  That  is  true. 

Mr.  Pollak.  I  suppose  I  will  not  have  to  repeat  that. 

Mr.  Curry.  Very  well;  except  that  I  should  say  this:  That  is  on 
the  present  payment  of  the  pension  plan.  That  does  not  constitute 
any  admission  that  that  is  the  normal  condition,  because  the  plan 

obviously  contemplates  that  before  one  percent - 

Mr.  Pollak.  That  is  a  question  of  argument. 

395  The  Court.  I)o  vou  acree  that  the  answers  of  the  witnesses 
would  be  the  same,  as  to  the  10  percent? 

Mr.  Curry.  Yes. 

By  Mr.  Pollak  : 

•/ 

I  was  verv  active  in  the  anti-railroad  tax  Tvork.  I  was  one  of 
%/ 

the  vice  presidents.  I  was  one  of  the  distributors  of  literature.  I 
would  not  say  I  received  all  of  them  without  charge  for  transporta¬ 
tion  through  the  railroad  baggage  car  because  I  conducted  some  of 
the  correspondence  through  the  United  States  mails.  I  did  not  see 
such  literature  under  these  pink  slips,  called  “Valuable  packages.” 

[527]  I  sub-distributed  them.  I  made  speeches  about  the  pension. 
I  spoke  at  Waycross.  I  don't  recall  when  that  was.  I  made  so 
manv.  I  cannot  tell  vou. 

The  superintendent  doesn’t  have  a  private  car.  The  general  sup¬ 
erintendent  does,  but  I  didn’t  travel  in  his  private  railroad  car. 
I  have  traveled  in  No.  305.  I  don't  recall  traveling  on  car  No.  305 
in  connection  with  this  pension  matter.  I  would  say  I  have  not 
been  on  that  private  car  twice  in  the  last  14  months — that  is,  to 
travel  on  it.  I  don’t  make  it  a  practice  to  travel  by  private  car. 

[528]  In  this  work  I  did  on  the  pension  tax,  my  salary  was  not 
docked  for  that  period. 

I  believe  I  made  several  talks  at  Waycross.  The  one  at  the  shop 
was  made  after  the  whistle  blew — that  is,  when  the  force  knocked 
off  and  discontinued  work.  I  was  at  a  meeting  in  Mr.  White’s  office, 
the  master  mechanic’s  office,  at  Waycross.  I  did  not  then  urge  per¬ 
sons  to  join  this  fight  of  ours.  I  spoke  about  the  pension  plans. 
I  didn’t  ask  them  to  join  our  League  or  contribute  to  it.  The  pur¬ 
pose  of  that  meeting  was  to  arrange  contact  men.  And  the  contact 
men  would  see  the  other  people. 

I  presume  I  am  one  of  these  chief  clerks  who  is  in  a  confidential 
capacity.  [529]  The  number  of  such  men  is  severely  limited. 
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396  I  entered  at  about  IT,  perhaps.  I  have  jurisdiction  to  settle 

minor  labor  disputes.  I  settled  them  for  the  management  sub¬ 
ject  to  the  approval  of  the  general  superintendent ;  not  on  behalf  of 
the  labor  union.  I  made  quite  a  few  speeches  in  oppositioh  to  the 
tax.  i 

I 

Redirect  examination  by  Mr.  Curry  :  ! 

[530]  I  was  not  asked  by  the  management  to  take  the  stand  I 
took.  I  discussed  the  matter  with  no  official  or  executive.!  And  I 
know  there  was  no  coercion  used,  so  far  as  I  am  concerned.  And 
that  being  a  word  that  was  used  quite  often,  I  made  it  my  business 
to  find  out  if  any  of  my  contact  men  had  used  coercion.  Ajid  I  was 
told  from  all  points  that  they  had  not.  I,  only  just  the  daly  before 
I  left  Jacksonville,  consulted  Mr.  L.  L.  Wooten,  who  is  vi£e  chair¬ 
man  down  there,  or  general  chairman.  And  I  asked  him|,  and  he 
said  he  had  not  heard  of  it.  Mr.  Wooten  is  general  chairman  of  the 
committee,  on  the  Atlantic  Coast  Line.  j 

Recross  examination  by  Mr.  Pollak:  i 

When  I  went  around  making  these  speeches,  I  sometime^  left  my 
office  when  I  left  Jacksonville.  I  told  my  superior  officers  that  I  was 
going  to  leave.  But  I  have  other  business  on  the  line.  I  nold  them 
I  was  going  to  handle  this  in  connection  with  other  matters.  I  [531] 
could  not  say  that  when  the  copies  of  the  documents,  the  “Anti- 
Railroad  Pension”  statements  came  to  me,  free  over  the  railroad, 
that  that  was  a  big  surprise  to  me.  As  a  matter  of  fact,  I  didn’t  pay 
much  attention  to  how  they  arrived.  They  went  to  the  railroad,  and 
were  opened  up. 

J.  Clyde  Mixon  was  called  as  a  witness  for  and  on  behalf  of  the 
interveners  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

[ 

Direct  examination  by  Mr.  Curry  : 

I  reside  in  Savannah,  Georgia,  and  am  employed  as  chief  clerk  in 
the  office  of  the  general  superintendent  of  the  Atlantic  Coast 

397  Line  at  at  that  point.  I  am  familiar  with  the  tabular  statement 
introduced  by  Mr.  Hurst,  but  I  have  not  examined  it.  But 

I  am  quite  sure  that  it  is  correct,  and  I  am  willing  to  accept  Mr. 
Hurst’s  figures  as  correct.  As  far  as  I  know  he  checked  th^t  with  me, 
as  to  me.  I  am  married  and  have  one  daughter.  I  have  insurance. 
[532] 

I  have  heard  Mr.  Hurst’s  testimony.  I  didn’t  make  any|  particular 
mental  note  of  what  Mr.  Hurst  said  today.  •  I  can  say  that  he  didn’t 
say  anything  about  it  I  cannot  accept  and  make  a  part  of  my  state¬ 
ment.  I  have  made  a  few  pencil  notes  here  of  my  reasons  for  feeling 
that  this  legislation  is  unfair  and  unjust.  And  if  I  mjay  be  per¬ 
mitted,  I  should  like  to  hurriedly  mention  them. 

First  of  all,  of  course,  I  am  opposed  to  the  Federal  plan  because 
it  is  going  to  cost  something ;  and  by  reason  of  the  generosity  of  the 
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management  of  my  company  now.  I  have  a  plan  which  I  consider 
more  favorable,  and  which  has  cost  me  nothing.  And  I  should  like 
to  call  attention  to  this  fact:  When  [533]  I  entered  the  employ  of 
the  Coast  Line.  I  did  not  do  so  under  any  written  contract  but  I  did 

/  V 

it  with  the  understanding  and  knowledge  that  there  was  a  pension 
svstem,  and  I  did  it  with  the  understanding  that  I  would  continue 
in  that  service  as  long  as  I  behaved  myself  and  mv  services  were 
satisfactory,  and  that  this  pension  was  more  or  less  a  part  of  my 
gratuitv. 

Now,  it  seems  to  me  that  the  Government  is,  in  this  way,  curtailing 
my  ability  or  my  power  to  contract  of  my  services  to  the  best  ability. 
I  object  to  the  plan  of  an  income  tax.  Assuming  that  the  two  bills 
are  not  connected  in  any  way,  as  I  understand  has  been  argued, 
I  object  to  being  taxed  by  the  so-called  income  tax,  which  I  have 
always  understood  applied  to  those  who  earn  more  money  than  I  do. 
And  I  object  to  being  taxed  for  the  purpose  of  enabling  somebody 
in  Kalamazoo,  whom  I  never  heard  of,  to  retire  on  a  pension.  And 
I  think  the  rate  of  taxation  is  too  high. 

Furthermore,  after  having  read  the  hearings  before  the  two  com¬ 
mittees  in  Congress  on  each  of  the  two  bills,  taking  the  opinion 
398  of  these  experts  who  have  studied  it,  they  admit  it  will  be 

increased — which  will  lav  a  further  burden  on  me  in  later 

%/ 

years.  I  think  any  plan  of  this  kind  which  does  not  give  to  the 
individual  at  least  that  which  he  has  paid  into  it,  plus  interest,  is 
unfair.  And  that  is  not  contemplated  by  the  law.  [534]  And  it  has 
no  provision,  of  course,  for  any  refund  in  case  of  death  or  in  the 
event  one  severs  his  connection  with  the  service. 

I  think  the  plan  is  unfair  because  it  does  not  allow  any  considera¬ 
tion  for  the  man  who  has  more  than  30  years  of  service.  Obviously, 
a  man  who  remains  in  the  service  of  the  company  a  long  period  of 
years,  should  be  entitled  to  more  benefits  than  one  who  has  remained 
in  the  service,  say,  for  example,  30  years — as  compared  with  50. 

I  understand  the  law  will  not  spread  employment,  as  one  of  the 
reasons  for  its  passage  has  been  given,  to  the  extent  as  calculated, 
because  it  does  not  force  retirement,  as  I  understand  it,  at  the  age 
of  65.  It  does  not  make  it  compulsory.  Another  feature  that  I 
think  is  unfair  and  unjust  to  the  employee  is  that  it  allows  excep¬ 
tions,  to  officials.  I  see  no  reason  why  there  should  be  any  exceptions 
at  all. 

I  think  I  am  already  suffering  a  pay  cut.  Some  of  them  have 
testified  that  the  10-percent  wage  reduction  has  been  restored.  That 
is  true  of  the  rank  and  file;  it  is  not  true  of  some  clerks  known  as 
personnel  office  clerks.!  That  is  because,  as  I  understand  it,  the  com¬ 
pany  which  employs  me  has  not  seen  its  way  clear  yet  to  restore  all 
of  the  reductions  that  have  been  made.  And  I  am  quite  sure  this 
act  will  place  additional  burdens  on  the  company ;  and  it  threatens  us, 
and  all  employees,  with  the  necessity  on  the  part  of  the  railroad  com¬ 
pany  to  further  reduce  expenses  and  curtail  employment. 
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I 

i 

Then,  again,  I  see  no  reason  for  the  Federal  Governments  inter¬ 
rupting  any  private  pension  plans.  I  think  it  is  unfair.  [535]  I 
think  it  is  unfair  to  me,  as  a  citizen,  that  I  should  be  called  upon  to 
pay  extra  taxes  to  maintain  a  bureau  here  in  Washington  for  the 
purpose  of  administering  this  act — when,  as  I  understand  it, 

399  about  90  percent  of  the  railroads  are  administering  their  own 

pension  systems  in  a  fair  and  equitable  way.  j 

Cross  examination  by  Mr.  Pollak  :  j 

I  pay  no  income  tax  at  present.  I  said  I  objected  to  th^  idea  of 
an  income  tax  being  applied  to  everybody,  because  my  understand¬ 
ing  of  an  income  tax  is  that  it  applies  to  those  earning  more  than  I 
have.  I 

Mr.  Bailey's  and  my  titles  are  the  same.  I  am  chief  clejrk  to  the 
superintendent  of  the  northern  division.  I  do  not  recall  that  I 
ever  settled  any  labor  matters.  [536]  The  only  labor  mattejrs  I  have 
ever  come  into  has  been  the  discussion  with  my  friend,  MrJ  Wooten, 
over  Jhere,  during  the  absence  of  the  general  superintendent.  But 
as  I  recall  it,  I  never  have  come  to  any  final  settlement  with  him. 
I  simply  rej)orted  what  he  had  to  say,  to  the  general  superintendent. 
I  was  acting  as  a  receiver  of  information  for  the  general  superin¬ 
tendent.  I  was  not  attempting  to  settle  the  dispute.  I  suppose 
any  chief  clerk  is  more  or  less  confidential.  Every  chief  clerk  has 
more  or  less  the  same  duties.  Of  course,  the  magnitude  of  duties 
of  the  man  for  whom  he  works  is  different.  Of  course  the  c[hief  clerk 
for  the  general  agent  manifestly  does  not  have  the  same  duties  as 
the  chief  clerk  for  the  general  superintendent.  ! 

I  have  done  all  I  could  in  this  anti-railroad  pensioh  fight.  I 
have  distributed  literature.  I  sent  it  to  Mr.  Tilton.  [53|7]  I  don’t 
remember  whether  I  paid  transportation  for  that  literature.  Until 
I  heard  it  discussed,  it  never  occurred  to  me  how  it  was  mailed  or 
received.  I  recall  addressing  only  one  group.  That  was  in  the 
Savannah  shops. 

I 

George  E.  Higginbotham  was  called  as  a  witness  for  and  on  behalf 
of  the  interveners  and,  having  been  first  duly  sworn,  wajs  examined 
and  testified  as  follows: 

Direct  examination  by  Mr.  Curry:  j 

400  I  live  at  Jacksonville,  Florida;  I  am  a  cabinet!  maker  for 
the  Atlantic  Coast  Line,  under  employ  of  Mr.  J.  A.  Bright. 

This  petition  shows  me  as  a  carpenter;  that  is  the  way  we  show  it, 
as  a  mechanic,  [538]  on  that  list — I  can  say. 

I  heard  of  the  tabular  statement  that  Mr.  Hurst  put  oiit.  I  heard 
his  statement  here  on  the  stand.  I  had  not  read  it.  The  information 
therein  shown  concerning  me  is  correct.  I  am  one  of  those  who  are 
shown,  on  the  statement,  as  receiving  less  under  the  Atlantic  Coast 
Line  system  than  under  the  compulsory  system.  My  present  salary 
is  about  $130  a  month.  It  will  average  about  that  mucl|. 
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I  have  heard  the  testimonv  of  Mr.  Hurst  as  to  whv  and  how  these 
acts  hurt  him.  It  practically  works  for  the  same  hardship  on  hint 
that  it  does  on  Mr.  Hurst  and  the  balance  of  them,  so  far  as  I  am 
concerned — that  is.  so  far  as  my  money  goes.  You  see,  I  don't  get  as 
much  money  as  he  does.  But  at  the  same  time  it  costs  me,  I  figure, 
around  84  a  month,  or  close  to  that.  That  is  just  rough  figures,  you 
understand;  those  are  not  positive  figures.  And  I  could  take  that 
monev  and  do  a  lot  with  it.  in  a  oeriod  of  18  vears — before  I  would 
receive  anything  out  of  it.  if  I  ever  received  anything  out  of  it.  That 
is.  in  short,  the  way  I  feel  about  it. 

[539]  I  am  married:  I  have  one  daughter. 

Xo  one  made  any  etfort  to  coerce  me  into  becoming  a  petitioner,  or 
having  to  do  with  this  case.  Mr.  Smith  brought  a  petition  over  to 
the  shoo,  between  12  and  12:30.  and  showed  it  to  us.  and  said  that 
anvbodv  who  wanted  to  sign  it.  could  sign  it.  but  nobodv  who  didn't 
want  to  sign  it.  didn't  have  to  sign  it,  and  it  was  not  compulsory,  or 
anvthing  of  the  kind.  And  mv  foreman.  Mr.  Xorth.  can  tell  vou.  I 
signed  it.  bv  mvself.  alone. 

Cross  examination  bv  Mr.  Pollak: 

Mr.  Xorth  was  present  when  I  signed  it.  Mr.  Smith  is  assistant  to 

Mr.  Bright,  the  supervisor  over  me. 

401  I  have  not  made  any  such  plans  as  to  stay  in  the  railroad 

service  until  I  am  70.  I  have  some  other  interests  besides 
railroading.  I  have  one  dairv  farm  started.  I  have  not  vet  con- 

•/  V 

sidered  leaving  railroading,  in  [540]  order  to  devote  myself  to  that. 
I  have  not  made  any  plans  to  that  effect.  I  am  not  up  here  at  mv 
own  expense. 

Redirect  examination  by  Mr.  Curry: 

The  people  who  paid  into  this  thing  are  paying  my  expense — the 
money  that  they  collected  for  dues  is  used  to  defer  this  expense,  as  I 
understand  it. 

Recross  examination  bv  Mr.  Pollak  : 

- 

I  know  the  railroad  is  not  paving  me  a  salarv  for  the  time  I  spend 
up  here.  I  am  being  docked.  In  computing  my  expense  in  coming 
here,  provision  will  be  made  to  make  up  for  my  loss  of  salary  if  [541] 
they  have  monev  enough.  But  if  thev  do  not,  thev  will  not.  Thev 
are  paying  my  expenses  at  the  hotel,  but  I  am  paying  my  expenses 
for  eating.  I  am  being  paid  my  expenses,  but  not  through  the  Rail¬ 
road  Company.  But  I  am  being  docked.  But  the  salary  will  be 
taken  care  of.  That  is  the  wav  I  understand  it.  The  same  is  not 
true  of  those  who  have  come  up  here.  If  they  are,  I  don’t  know  of  it. 

Redirect  examination  bv  Mr.  Curry: 

As  to  wages  I  lose,  I  am  to  be  reimbursed  out  of  the  fund  that 
has  been  collected  from  the  employees. 
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John  C.  Christian  was  called  as  a  witness  for  and  on  behalf  of 
the  interveners  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Curry  :  j 

[542]  I  reside  at  Wilmington,  North  Carolina.  I  am  chief  clerk 
of  the  rating  division  bureau,  in  the  office  of  the  auditor  of 

402  freight  receipts  of  the  Atlantic  Coast  Line.  I  am  learned  and 
have  one  boy  and  one  girl.  I  have  insurance. 

I  am  familiar  with  the  statement  which  Mr.  Hurst  put  in,  in  tabu¬ 
lar  form,  so  far  as  I  am  concerned.  I  think  that  information  is 
correct,  so  far  as  I  am  concerned,  to  my  best  knowledge  and  belief. 
I  have  also  heard  Mr.  Hurst  and  Mr.  Trundle  testify  and  I  have 
heard  them  testify  about  why  they  are  opposed  to  this  act.  Prac¬ 
tically  everything  they  have  said  would  be  merely  repeated  by  me, 
and  it  would  be  more  or  less  elaboration.  I  might  add  that  I  am 
opposed  to  it  because  of  the  difference  in  pension  I  would  receive 
under  the  Federal  pension  act  and  under  the  Coast  Line,  and  at 
present  under  the  insurance  I  [543]  am  carrying.  And  also  if  I 
should  be  incapacitated  around  51  or  52  years,  I  will  g^t  a  pension 
out  of  the  Atlantic  Coast  Line  system.  Anything  else  would  say 
would  be  just  more  or  less  repeating  what  they  said. 

Cross  examination  by  Mr.  Pollak: 

As  to  the  difference  in  pensions,  I  would  get,  according  to  this 
tabulation,  $12  a  month  more,  beginning  at  70,  under  the  A.  C.  L. 
plan  than  I  would  get  under  the  United  States  plan,  beginning  at 
65.  If  I  deduct  the  10  percent  in  the  calculation  which  was  put  in 
by  Mr.  Hurst,  I  thought  the  difference  came  to  more  than  $1.50  a 
month.  And  one  I  would  get  beginning  five  years  earlier  than  the 
other.  With  these  figures  before  me,  I  still  prefer  a  [544]  sum  of, 
roughly,  $88 — eighty-eight  dollars  and  something  a  month,  beginning 
at  70,  to  a  sum  of  $86 — eighty-six  dollars  and  something  a  month, 
beginning  at  65,  because  I  am  not  paying  anything  }n  the  Coast 
Line  system.  Just  taking  the  money  as  money,  I  will  take  more 
money  any  time. 

There  are  eighty  employees  under  me  in  my  position.  Mine  is  not 
a  highly  confidential  position.  I  am  just  chief  clerk  [of  a  bureau. 
That  is  all.  I  hope  I  am  a  very  important  chief  clerk. 

I 

Howard  W.  Pinner  was  called  as  a  witness  for  and  on 

403  behalf  of  the  interveners  and,  having  been  first!  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Curry: 

[545]  I  live  in  Wilmington,  North  Carolina,  and  am  employed  by 
the  Atlantic  Coast  Line  Railroad  Company,  as  secretary  to  the  gen¬ 
eral  manager.  I  am  married  and  have  one  daughter.  I  have  between 
$5,000  and  $6,000  insurance. 
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I  know  of  this  tabular  statement  which  was  introduced  by  Mr. 
Hurst.  That  correctly  reflects  the  situation,  so  far  as  I  am  concerned. 
I  heard  him  testify.  I  can  subscribe  to  his  testimony  as  a  whole  as 
to  why  he  opposed  this  legislation ;  yet  there  is  a  point  or  two  that  I 
should  like  to  bring  out,  because  I  am  somewhat  younger  than  some 
of  those,  and  some  of  the  others  here.  My  age  is  29. 

I  will  have  to  pay  3 y2  percent  of  my  earnings  for  36  years  [546] 
before  I  will  be  entitled  to  a  pension,  under  the  age  limit  of  65.  I 
can  also  pay  for  IT  years,  by  reason  of  the  fact  I  have  12  years’ 
service  now,  which  would  total  29  years’  service.  And  possibly  I 
might  get  cut  off.  If  so,  the  monev  I  have  sent  in  for  IT  vears  would 
be  a  total  loss  to  me.  It  amounts  to  something  like  $1,200.  Also,  un¬ 
der  the  Retirement  Act  I  will  receive  at  age  65,  $T6.39  a  month. 
Under  the  Atlantic  Coast  Line  system  I  will  receive  $90.46.  And 
mind  you,  that  costs  me  nothing. 

At  age  65  I  have  paid  into  the  fund  $2,598.93;  at  TO  years  I  will 
have  paid  considerably  more.  But  one  of  the  main  objections  I  have, 
and  reasons  I  do  not  like  it,  is  because  of  this :  I  can  take  that  same 
money,  $6.03  a  month,  that  it  costs  me,  and  establish  tomorrow  morn¬ 
ing  an  estate  through  insurance.  Before  leaving  Wilmington  I  had 
an  insurance  agent  go  over  it  with  me,  just  for  illustration.  I  can, 
tomorrow,  establish  an  estate  of  $2,233,  provided  I  pass  the  physical 
examination,  and  there  is  no  question  about  that.  And  at  age  65  I 
would  have  a  cash  value  in  there  of  $4,629.10.  And  in  the  meantime 
or  in  the  interim,  rather,  my  family  would  be  protected  for  $2,233, 
and  in  accrued  dividends  and  other  things  that  the  insurance  com¬ 
pany  gives. 

404  That  is  my  main  objection  to  it:  that  from  an  economic 
standpoint  it  is  not  a  good  investment  for  me,  for  my  age. 
And  another  thing,  I  cannot  afford  it.  I  have  a  little  baby,  seven 
months  old.  And  vou  know  what  that  is. 

[54T]  Cross-examination  by  Mr.  Pollak: 

The  difference  between  $90  and  $T6  a  month  is  a  factor  with  me. 
With  this  10  percent  off.  I  have  not  calculated  it.  But  I  will  assume 
there  is  not  much  difference.  My  position  is  not  confidential;  it  is 
just  merely  a  secretary:  I  was  not  previously  in  the  legal  depart¬ 
ment. 

The  general  manager  is  Mr.  J.  N.  Brand.  I  had  nothing  to  say  to 
him  about  it,  or  about i  the  work  of  the  Pension  League.  [548]  I 
simply  told  him  that  I  was  in  this  organization,  the  Anti-Railroad 
Pension  Tax  League.  And  that  is  all  there  was  to  it — just  a  question 
of  an  employee  movement,  that  he  had  nothing  to  do  with.  Because 
I  was  not  infringing  upon  his  time.  He  asked  if  I  had  to  use  any  of 
my  time,  and  I  said,  “My  own  personal  time.”  That  is  all  the 
connection  that  there  was. 

I  did  not  discuss  with  this  insurance  friend  of  mine  [549]  the 
relative  worth  of  an  annuity  of  $T5,  starting  at  65,  and  an  annuity 
of  $90,  starting  at  TO. 
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Redirect  examination  by  Mr.  Curry:  | 

As  to  the  expenses  for  coming  up  here  and  testifying,  as  secretary- 
treasurer  of  the  organization,  I  can  say  that  it  is  my  purpose  to  re¬ 
imburse  them  for  their  expenses.  I  expect  to  pay  their  Wages  to 
these  men  who  are  working  on  a  day  basis.  I 

| 

William  Eli  Hand  was  called  as  a  witness  for  and  oil  behalf 
of  the  interveners  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows:  ! 

i 

Direct  examination  [550]  by  Mr.  Curry:  j 

405  I  reside  in  Wilmington,  North  Carolina.  I  am  assistant 
chief  clerk  of  the  rating  division  bureau,  in  the  auditor  of 

freight  receipts  office,  A.  C.  L.  Railroad. 

I  am  married.  I  do  not  have  any  family.  Personally,  I  have 
$8,000  worth  of  insurance,  $1,250  Relief,  a  total  of  $9,250.  In  addi¬ 
tion  to  that,  I  carry  $1,500  on  my  wife,  or  a  total  of  $10,75d. 

I  am  familiar  with  the  tabular  statement  that  was  introduced  by 
Mr.  Hurst.  That  correctly  states  the  situation  so  far  as  I  am  con- 

i/ 

cerned.  I  have  heard  him  testify.  I  have  heard  the  reasonjs  he  gave 
why  he  was  hurt  by  this  legislation.  [551]  I  subscribe  to  it  as  a 
whole.  It  might  not,  in  each  instance,  answer  my  questions.  But 
the  exhibit  as  presented  as  Exhibit  1,  as  I  understand  fixhibit  1, 
shows  the  reason  that  I  will  be  hurt,  under  this  plan,  in  so  far  as  I 
only  receive  $79.72,  against — with  the  10  percent  deductiqn,  it  will 
be  $84.21,  as  against  $79.72.  j 

i 

William  J.  Fulton  was  called  as  a  witness  for  and  on  behalf  of 
the  interveners  and,  having  been  first  duly  sworn,  was  exaxhined  and 
testified  as  follows:  j 

Direct  examination  by  Mr.  Curry:  j 

I  reside  at  Florence,  South  Carolina.  I  am  a  train  dispatcher  with 
the  Atlantic  Coast  Line  Railroad.  I  am  married  [552]  and  have 
three  children.  I  have  one  thousand  dollars  insurance — ajll  paid. 

I  heard  Mr.  Hurst  testify,  part  of  it.  I  could  not  hear  it  all.  I 
heard  Mr.  Trundle  testify.  I  am  familiar  with  the  tabular  state¬ 
ment  that  Mr.  Hurst  put  in — so  far  as  I  am  concerned,  showing 
my  situation.  The  age  and  years  of  service  are  correct,  ajnd  such  as 
that.  As  to  whether  or  not  I  adopt  what  Mr.  Trundle  feaid  in  re¬ 
spect  to  this  legislation  and,  if  not,  indicate  what  special  features  I 
differ  with,  I  have  very  few  reasons.  I  am  too  old  to  buy  insurance, 
like  they  could.  I  could  not  get  it  within  a  reasonable  pate.  So  I 
am  just  paying  $8.35  a  month,  under  this,  for  very  lijttle  more — 

406  two  or  three  dollars  a  month — than  I  would  get  pn  the  rail¬ 
road  plan.  And  I  don’t  get  anything  by  that— [just  a  few 

cents  by  paying  $100  a  year,  to  get  [553]  about  the  same  as  I  would 
under  the  railroad  plan,  five  years  later.  j 
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Cross  examination  by  Mr.  Pollak  : 

I  don't  know  whether  I  have  an  important  position.  I  am  a  train 
dispatcher  at  Florence  with  a  fair  salary.  My  position  does  not 
bring  me  in  contact  with  a  good  many  railroad  men  at  short  range. 
In  one  way  or  another  I  know  lots  of  them  at  long  range.  In  this 
fight  against  the  pension  legislation.  I  covered  as  much  of  the  district 
as  I  could,  and  interviewed  people  that  I  could  see  within  a  short 
space  of  time.  [554]  I  used  the  motor  car  belonging  to  the  road- 
master  in  traveling  around  to  interview  them.  But  I  believe  that  is 
his  property.  I  didn't  have  to  pay  the  railroad  roadmaster  for  his 
machine  and  its  use. 

I  gave  evervbodv  I  came  to  a  copv  of  the  literature  Mr.  Mixon  sent 
on  to  me.  if  they  wanted  it.  The  literature  that  I  got  from  Mr. 
Mixon  came  to  me  in  what  we  call  the  railroad  mail.  That  is  carried 
free. 

Arthur  L.  Bunch  was  called  as  a  witness  for  and  on  behalf  of  the 
interveners  and.  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  examination  by  Mr.  Curry: 

[555]  I  reside  at  Savannah,  Georgia.  I  am  manager  of  the  tele¬ 
graph  office  in  the  general  office  building  of  the  Atlantic  Coast  Line. 
I  am  married  and  have  a  wife  and  two  daughters  and  a  mother-in- 
law.  I  have  four  dependents.  I  have  $2,125  insurance  on  myself, 
and  $500  apiece  on  three  of  the  dependents,  which  premiums  are  paid 
by  me. 

I  know  of  this  tabular  statement  that  was  introduced  by  Mr. 

Hurst.  That  correctly  reflects  the  information  about  my 
407  length  of  service,  age,  and  so  on.  I  heard  him  testify  on  the 

stand.  I  concur  in  what  he  said  absolutely  concerning  this 
legislation.  There  is  nothing  I  could  add  that  would  materially  help, 
I  think.  Because  it  would  just  be  more  or  less  a  repetition  of  what 
has  been  said.  [556]  Of  course,  I  could  express  my  views  as  to  how 
I  feel  about  this  legislation.  I  could,  in  just  a  few  words,  if  it  is 
permissible. 

I  am  not  much  of  a  talker;  but  as  a  citizen  of  this  country,  of 
this  United  States,  I  feel  that  I  have  certain  rights  which  should  not 
be  abused,  and  personally  think  that  this  law  or  this  act,  either  way 
you  might  call  it,  infringes  upon  these  rights,  in  so  far  as  it  compels 
my  employer  to  deduct  certain  moneys  earned  by  me  each  month, 
or  each  two  weeks,  I  believe  it  is — we  get  paid  twice  a  month,  and 
each  two  weeks  there  is  a  deduction  made  out  of  our  pay  checks — 
to  be  turned  over,  or  to  be  held  by  them  until  a  certain  time,  and 
then  to  be  turned  over  to  the  United  States  Internal  Bevenue,  to 
be  used  by  them,  according  to  the  reading  of  the  income  tax,  without 
giving  me  any  right  of  speech,  to  say  whether  or  not  it  meets  with 
my  approval.  That  is  part  of  it. 
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I 

I  just  have  two  or  three  more  notes  I  should  like  to  read.  j  It  will 
not  take  but  a  minute.  The  provisions  of  this  act  compel  m^  to  pay 
in  moneys,  to  pay  an  annuity  of  John  Doe — I  am  just  usingj  that  as 
a  figure  of  speech — who  has  already  reached  the  retiremeni:  age  at 
the  time  this  act  is  effective,  although  the  said  John  Doe  has  not 
contributed  one  penny  towards  this  annuity.  And  in  my  opinion 
that  is  an  infringement  of  my  rights,  further,  as  a  citizen  of  these 
United  States.  I 

Third,  the  provision  of  this  law  or  these  laws — I  am  talking  [557] 
about  both  of  the  acts  now,  the  Retirement  Act  and  the|  way  of 
raising  the  money,  for  there  are  two  of  them — states  in  (srder  to 
receive  this  annuity  you  must  have  had  30  years’  service.  Should  you 
work  any  length  of  service  under  30  years,  and  you  desire  [to  sever 
your  connection  with  the  railroad,  all  contributions  to  the  fitnd  made 
by  you  would  be  lost,  no  matter  how  much,  no  matter  how 

408  large  or  how  small  they  might  be,  under  this  law,  as  ain  income 
tax — which  in  my  personal  opinion  is  discriminating  against 

classes — in  other  words,  class  legislation,  in  so  far  as  it  applies  only  to 
railroad  employees  and  not  to  other  industries. 

The  present  A.  C.  L.  pension  plan  is  more  desirable  to  m^,  in  that 
we  contribute  nothing  towards  it.  It  has  been  said  that  tliis  volun¬ 
tary  pension  on  the  part  of  our  company  could  be  stopped.  We 
admit  this.  But  the  past  record  of  32  years  of  unbroken  service 
speaks  for  itself.  And  further,  we — I;  I  am  going  to  put  the  per¬ 
sonal  there :  I  feel  that  the  company  that  I  have  served  so  long  and 
faithfullv,  has  our  welfare  at  heart,  more  so  than  a  universal  law 

4/  /  / 

that  applies  to  the  whole  country,  as  a  whole. 

Now,  that  is  my  version  of  how  I  feel  about  it. 

Cross  examination  by  Mr.  Pollak: 

There  are  four  telegraph  managers  on  the  line. 

409  [561]  J.  Bellamy  Smith  was  called  as  a  witness  on  behalf 
of  the  interveners  and,  having  been  first  duly  s^orn,  was 

examined  and  testified  as  follows: 

I 

Direct  examination  by  Mr.  Curry: 

My  name  is  J.  Bellamy  Smith.  I  live  just  out  of  the  qity  limits 
of  Wilmington,  North  Carolina.  X  am  a  mechanic  in  the  [shops — or 
a  machinist  in  the  shops  of  the  Atlantic  Coast  Line  at  Wjlmington. 
[562] 

Mr.  Curry.  May  it  please  the  Court,  it  seems  that  some  [time  may 
be  saved  with  these  later  witnesses  by  not  asking  them  about  this 
tabulation.  If  there  is  any  question,  of  course,  the  witness  will  be 
glad  to  answer  further  about  it. 

The  Court.  Very  well. 

By  Mr.  Curry  : 

I  am  married.  I  have  one  son,  11  years  old.  I  have  $4,750  in¬ 
surance  on  my  own  life;  one  thousand  on  my  son’s.  I  heard  the 
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testimony  of  Mr.  Hurst  and  Mr.  Trundle.  I  heard  their  testimony, 
and  I  would  like  to  adopt  it  as  my  testimony  as  to  how  this  Federal 
legislation  hurts  me. 

I  would  like  to  say  this:  It  may  be  the  same  thoughts  that  have 
been  expressed,  but  I  feel  that  my  constitutional  rights  are  infringed 
upon  in  that  I  will  be  required  to  pay  the  sum  of  $6.41  a  month 
for  at  least  fourteen  and  [563]  a  fraction  years  before  I  will  be 
eligible  under  any  conditions  to  receive  anything  from  this  pension. 
I  will  have  to  pay  for  28  years  before  I  reach  the  age  of  65.  I 
haven’t  anv  assurance  whatsoever  that  I  will  reach  either  of  these 
ages,  and  it  seems  tc  me  that  I  am  being  taxed  for  a  fund  from 
which  I  might  never  receive  one  particle  of  benefit. 

I  understand  that  if  I  serve  for  30  years  or  reach  30  years  of 
service  and  then  actually  live  to  be  65,  or  even  if  I  do  not  serve  30 
years  and  I  reach  65,  I  will  get  something;  but  I  will  be  required  to 
serve  14  more  vears  and  contribute  several  hundred  dollars — in  fact 
a  thousand — before  I  would  be  eligible  under  anv  condition 
410  to  receive  anything.  It  is  not  my  understanding  that  if  I 
reach  the  age  of  65  and  have  less  than  30  years’  service  I 
would  not  get  anything,  but  I  will  have  to  serve  more  than  14  years 
before  I  will  reach  the  age  of  65. 

Cross  examination  by  Mr.  Pollak: 

According  to  this  tabulation  that  was  put  in  evidence  by  Mr. 

Hurst,  under  the  Atlantic  Coast  Line  plan  I  would  get,  at  age  TO, 

$85.11  a  month,  and  under  the  national  pension  plan  I  would  get 

$85.02  a  month,  or  a  difference  of  9  cents  a  month.  If  you  deduct 

from  the  $85.11,  under  the  Atlantic  Coast  Line  plan,  10  percent,  you 

take  off  approximately  $8.50.  [564]  But  I  favor  the  Atlantic  Coast 

Line  plan  as  against  the  national  plan.  I  get  this  amount  that  on 

its  face  is  9  cents  a  month  more,  or  $8.50  a  month  less,  beginning 

five  vears  later,  but  I  favor  it.  Preciselv  as  I  mav  die  before  I 

reach  the  age  of  65,  I  may  die  before  I  reach  the  age  TO.  I  may 

die  at  anv  moment. 

& 

I  couldn’t  sav  that  I  am  well-informed  about  conditions  on  the 
Atlantic  Coast  Line.  I  am  an  officer  of  the  organization — the  shop¬ 
men’s  association  on  the  line.  I  don’t  term  it  a  company  union. 
[565]  It  does  not  extend  beyond  the  lines  of  the  Atlantic  Coast  Line. 
I  have  represented  that  association  in  mediation  hearings.  I  could 
not  tell  what  percentage  of  employees  of  the  Atlantic  Coast  Line 
have  salaries  per  month  in  excess  of  $250,  or  what  the  average  salary 
is.  I  would  not  be  in  a  position  to  say  what  proportion  of  persons, 
roughlv,  attain  50  vears  of  service  on  the  line. 

James  M.  Jackson  was  called  as  a  witness  for  and  on  behalf  of 
the  interveners  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

[566]  By  Mr.  Curry: 

My  name  is  James  M.  Jackson.  I  live  in  Crescent  Gty,  Florida. 
I  am  employed  as  freight  agent  with  the  Atlantic  Coast  Line.  I  am 
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also  a  telegrapher.  I  am  married.  I  have  one  child.  I  have! twelve 
thousand  five  hundred  dollars  of  insurance.  I  am  one  of  the 
4*11  solicitors  trying  to  bring  to  the  attention  of  some  of  tfhe  em¬ 
ployees  this  matter  of  testing  the  Federal  laws  in  respect  to 
retirement.  It  was  my  understanding  that  just  those  of  the  same 
class  that  I  was  in  were  to  be  contacted ;  none  of  the  lower  brackets. 
By  “lower  brackets*’  I  mean  laborers  or  section  forces,  or  something 
like  [566]  that.  I  only  contacted  agents  and  operators  in  riiy  par¬ 
ticular  territory.  No  effort  was  made  to  coerce  any  of  the  men 
with  whom  I  got  in  contact.  I  just  merely  left  a  copy  of  idle  law 
with  them  to  study,  and  they  came  in  voluntarily.  They  contributed 
voluntarily.  I  gave  them  also  a  copy  of  the  pamphlet.  They  were 
<riven  some  time  to  study  those  documents.  Thev  studied  them  for 
two  or  three  days;  I  don’t  remember  just  exactly  how  long,  j 

I  heard  the  testimony  given  yesterday  by  Mr.  Hurst  and  Mr. 
Trundle.  I  heard  their  statements  concerning  how  employees  were 
hurt  and  why  by  this  Federal  legislation  here  in  question.  I  adopt 
what  they  have  said.  I  have  nothing  further  to  add  to  it  ;  it  would 
be  merely  repetition. 

[568]  Cross  examination  by  Mr.  Pollak: 

I  got  from  Mr.  Bailey  the  instructions  with  regard  to  this  matter 
of  the  campaign  against  the  Railroad  Retirement  Act.  I  distributed 
a  copy  of  the  statute  and  also  a  copy  of  this  document  that  has  been 
marked  “Defendants’  Exhibit  A  for  identification”.  Facts  Relating 
to  Federal  Railroad  Pension  Plan.  I  have  told  them  that  we  did 
not  think  it  was  right,  and  they  could  read  over  the  literature,  and 
he  could  form  his  own  opinion  as  to  what  he  thought.  I  did  not  tell 
them  anything  about  the  fact  that  the  Anti-Railroad  Pension  Tax 
League  had  six  members,  all  of  whom  were  the  six  officeijs.  I  did 
not  tell  them  that  except  in  the  case  of  persons  with  income^  in  excess 
of,  say,  about  $225  monthly,  and  with  service  records  that  at  70 
would  amount  to  about  50  years,  the  Federal  system  was  m^>re  favor¬ 
able.  I  did  not  tell  them  anything. 

I  gave  them  Defendants’  Exhibit  A  together  with  the  c6pv  of  the 
law.  I  did  not  give  them  at  the  same  time  a  copy  of  the  pension  reg¬ 
ulations  of  the  Atlantic  Coast  Line  Railroad;  however,  I  dis- 
412  cussed  that  feature  with  them.  Some  other  men  dlid  contact 
the  agents  that  I  did.  I  am  here  at  the  expense  of  the  Anti- 
Railway  Pension  League.  That  is  my  understanding.  When  I  was 
soliciting  supporters  for  this  campaign,  my  salary  was  docked  by  the 
railroad.  I  was  paid  compensation  for  soliciting  only  for  the  time 
that  I  had  lost.  That  was  paid  by  the  Anti -Pension  League.  It  is 
my  understanding  that  the  Anti-Pension  League  is  pacing  [570] 
ali  the  expenses  of  this  lawsuit  in  behalf  of  these  Coast  Line  em¬ 
ployees.  They  are  merely  defraying  our  expenses.  The  Atlantic 
Coast  Line  does  not  get  into  it  at  all.  I  don’t  know  whether  they 
are  also  paying  the  other  expenses  of  this  lawsuit  brought  by  Mr. 
Bailey,  Mr.  Pinner,  and  the  other  fourteen  of  us. 

104781—36 - 17 
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William  R.  Chisholm  was  called  as  a  witness  for  and  on  behalf 
of  the  interveners  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows:  [571] 

Direct  examination  by  Mr.  Curry  : 

My  name  is  William  R.  Chisholm.  I  reside  at  Wilmington,  North 
Carolina.  I  am  assistant  to  the  head  of  the  Per  Diem  Bureau  in  the 
Car  Service  Department  of  the  Atlantic  Coast  Line.  I  am  married. 
I  do  not  have  any  family  or  any  children.  I  have  seven  thousand  dol¬ 
lars  insurance.  I  have  heard  the  testimony  of  Mr.  Hurst  and  Mr. 
Trundle  as  to  how  they  are  hurt  and  how  the  employees  are  hurt,  and 
their  reasons  why.  I  should  like  to  adopt  their  testimony  as  my  own 
and  amplify  it  in  this  fashion ;  that  at  the  present  time,  and  over  a  pe¬ 
riod  of  years,  I  have  been  making  some  effort  toward  protecting  my 
own  old  age,  and  that  is  exemplified  by  the  insurance  I  carry.  It  is 
further  exemplified  that  I  am  in  the  process  of  paying  for  a  home 
which,  if  it  is  clear,  will  amply  assure  that  I  won’t  be  a  burden  on 
the  public.  [572] 

Cross  examination  by  Mr.  Pollak: 

I  am  not  an  assistant  chief  clerk.  I  am  assistant  to  the  head  of 
the  Per  Diem  Bureau.  In  the  general  offices,  except  in  the  very 
413  large  ones,  we  have  a  chief  clerk.  The  work  is  classified  accord¬ 
ing  to  its  nature  and  taken  care  of  in  a  bureau,  or  what  is 
known  as  a  bureau.  There  is  a  certain  group  of  men  assigned  to  a 
particular  phase  of  the  work,  and  that  bureau  has  a  head. 

In  my  case  the  Per  Diem  Bureau  has  a  chief,  head,  and  I  am  his 
assistant  in  carrying  bn  the  work  that  is  assigned  or  charged  to  that 
particular  bureau.  In  a  general  way,  that  is  the  whole  general  plan 
of  the  general  office  of  the  Atlantic  Coast  Line,  as  I  understand  it. 

Everybody’s  idea  of  a  chief  clerk  is  a  mistaken  one.  Of  course,  we 
have  one  office  that  has  a  chief  clerk  and  then  a  [573]  assistant  chief 
clerk,  but  in  a  smaller  office,  where  the  duties  are  ordinarily  per¬ 
formed  by  a  chief  clerk,  there  is  only  one.  The  office  that  has  both 
a  chief  clerk  and  an  assistant  chief  clerk  is  auditor  of  freight  re¬ 
ceipts.  I  am  not  able  to  say  whether  elsewhere  on  the  line  there  are 
such  offices  with  a  chief  clerk  and  an  assistant  chief  clerk.  My  posi¬ 
tion  is  not  a  confidential  one.  Well,  my  duties  relate  to  the  accounts, 
collection,  and  disbursement  of  per  diem,  and  keeping  the  records — 
keeping  our  records  straight  with  the  other  offices  to  whom  we  report. 
Anything  or  instructions  that  would  affect  the  policies,  or  anything 
of  that  sort,  would  not  be  referred  to  me,  or  I  would  have  nothing  to 
do  with  them. 

I  don’t  know  whether  I  would  be  entitled  to  membership  in  a 
union.  I  am  not  able  to  say  whether  the  management  itself  does  not 
wish  certain  holders  of  confidential  positions  to  belong  to  the  union. 
[574]  I  do  not  know  how  the  exemption  of  chief  clerks  was  effected 
at  all. 

My  present  monthly  salary  is  $150  a  month;  it  is  in  column  6  of 
the  tabulation  Mr.  Hurst  put  in  evidence.  When  I  was  placed  in  this 
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position.  I  was  offered  the  position  at  $150  a  month.  Such  changes 
have  been  made  which  are  small.  There  may  be  a  discrepancy  in  it  to 
the  extent  of  deductions  for  a  couple  of  days  in  work.  It  is  very 
small.  Last  month  I  received  $148  or  practically  $149.  [j5T5]  It 

was  nearly  $150.  For  the  month  before  that  it  would  be  the  same 
thing.  I  might  explain  that  we  may  be  on  a  daily  basis,  but  for 
convenience  our  salaries  are  split  up  in  semi-monthly  pay- 

414  ments,  but  at  the  end  of  the  year  it  works  out,  as  I  understand 
it,  that  we  are  in  reality  on  a  daily  rate.  I  can’t  say  whether 

the  chief  clerks  have  had  their  monthly  salaries  reduced  in  general 
by  two  days’  pay  a  month.  Mine  is  not  a  position  that  goes  by 
seniority.  It  is  exempt  from  the  seniority  system. 

i 

Redirect  examination  by  Mr.  Curry  : 

By  “per  diem”  I  mean  the  amount  of  money  that  we  pay  dar  own¬ 
ers  while  a  car  is  on  our  line.  At  the  present  time  it  is  divided,  but 
[576]  in  the  old  days  it  was  paid  on  a  calendar-day  basis  at  p  certain 
rate.  When  the  cars  of  the  Atlantic  Coast  Line  are  on  some  other 
railroad,  they  pay  the  Coast  Line  or  pay  the  owner;  that  is;  freight 
cars. 

By  the  Court  : 

My  salary  is  less  than  it  has  been  recently,  your  Honor. 

Octave  Harris  Barnes  was  called  as  a  witness  for  and  op  behalf 
of  the  interveners  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  examination  by  Mr.  Curry  : 

My  name  is  Octave  Harris  Barnes.  I  live  at  Rose  Hill,  Nofth  Caro¬ 
lina  ;  I  am  a  clerk  in  the  general  office  of  the  Atlantic  Coast  Lihe.  I  am 
married;  I  have  two  children.  [577]  I  have  six  thousand  dollars 
insurance.  I  have  heard  the  testimony  of  Mr.  Hurst  and  Mr.;  Trundle 
as  to  how  they  are  hurt  and  what  reasons  they  have  for  being  hurt 
under  the  retirement  legislation.  I  can  adopt  what  they  had  to  say 
as  my  individual  case. 

Cross  examination  by  Mr.  Pollak  : 

I  am  one  of  the  two  plaintiffs  whose  names  appear  at  the  head  of 
this  case.  I  investigate  claims — loss  and  damage  claims.  I  do  not 
work  at  all  in  conjunction  with  the  legal  department.  I  anti  not  one 
of  the  youngest  clerks  in  the  Freight  Claims  Department.!  [578]  I 
have  eighteen  years’  service  in  that  department.  I  arrji  35  years 

415  old.  I  have  risen  to  the  position  of  investigator.  There  are 
other  investigating  clerks  of  about  my  age.  My  salary  is  down 

here  as  $155.25  a  month.  That  is  what  I  actually  receive.  That  is 
what  I  received  the  last  month  before  this  thing  was  made  tip.  I  am 
paid  on  a  monthly  basis.  I  have  nothing  to  do  with  the  accounts. 
[579] 
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Richard  R.  Brown  was  called  as  a  witness  for  and  on  behalf  of 
the  interveners  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Curry: 

My  name  is  Richard  R.  Brown.  I  live  in  Jacksonville.  Florida, 
and  I  am  a  telegrapher  with  the  Atlantic  Coast  Line.  I  am  married. 
I  do  not  have  anv  familv.  I  have  five  thousand  dollars  insurance. 
I  heard  the  testimony  of  Mr.  Hurst  and  Mr.  Trundle  about  this 
Federal  legislation.  [580]  I  adopt  what  they  said.  Some  time  before 
Mr.  Bailey  approached  me  on  the  subject,  it  was  my  idea  and  the 
idea  of  two  or  three  more  in  my  office  to  contest  the  constitutionality 
of  the  law  in  the  courts.  It  was  our  idea,  however,  to  file  suit  against 
the  Coast  Line  Railroad. 

Cross  examination  bv  Mr.  Pollak: 

Before  Mr.  Bailey  approached  me,  I  had  had  the  notion  of  testing 
the  constitutionality  of  this  law.  It  was  mv  notion  and  that  of  two 
or  three  more  that  I  know  of.  These  other  men  who  had  the  notions 
held  the  same  positions  as  myself.  They  are  also  telegraphers.  We 
had  a  feeling  that  the  expense  of  testing  the  constitutionality  of  this 
law  would  be  very  considerable.  We  did  not  go  into  what  the  costs 
would  be.  [5S1]  We  did  not  cast  about  to  see  whether  I  and  my 
fellow-telegraphers  could  afford  to  embark  upon  such  a  lawsuit  by 
ourselves.  We  just  discussed  the  idea.  We  thought  it  should  be 
done.  We  did  not  go  into  the  mechanics  of  raising  money  or  dis- 
cussing  any  details. 

When  Mr.  Bailey  came  to  me  I  thought  it  was  a  fine  idea.  Mr. 

Bailey  told  me  that  this  Anti-Railroad  Pension  Tax  League 
416  had  been  formed.  I  don’t  recall  whether  or  not  he  told  me 

how  many  members  it  had.  I  did  not  help  to  distribute  some 
of  these  pamphlets.  When  Mr.  Bailey  came  to  me,  he  did  not  give 
me  a  copy  of  the  pension  plan  of  the  Atlantic  Coast  Line  Railroad. 

I  computed  the  two  pension  plans  myself,  and  I  determined  I 
would  get  less  under  the  Coast  Line  plan.  [582]  I  understand  I 
would  get  $75  under  the  Federal  plan  and  some  $67,  taking  into  con¬ 
sideration  the  deduction,  under  the  Coast  Line  plan.  Taking  out  10 
percent,  it  would  be  $'54. 

As  of  March  1,  198-6,  I  was  in  the  employ  of  the  Atlantic  Coast 
Line  only  9  years  and  3  months.  I  came  to  the  Coast  Line  after  the 
telegraphers’  strike  was  over.  That  was  June  7,  1926. 

Seaborn  D.  Hurst,  Jr.  was  recalled  as  a  witness  for  and  on  behalf 
of  the  interveners  and,  having  been  first  duly  sworn,  testified  fur¬ 
ther  as  follows: 

[583]  Further  cross  examination  by  Mr.  Pollak: 

In  this  tabulation  of  mine  one  salary  comes  out  as  $150  a  month; 
in  one  round  sum.  Others  come  out  in  all  sorts  of  odd  sums.  There 
are  no  fixed  salaries,  sir,  for  any  one  particular  position  in  the  cler- 
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ical  forces.  I  heard  Mr.  Chisholm,  the  man  who  has  that  $150  salary, 
say  he  was  assistant  head  of  some  bureau  in  the  car  service  office. 
I  got  the  information,  sir,  from  each  of  the  men  as  to  present  monthly 
salary.  These  are  the  figures  that  they  gave  me  as  their  salaries.  I 
did  not  undertake  to  ask  the  company  for  that  information  or  to 
check  the  records.  [584]  So  far  as  I  know,  these  figures  are  correct. 
They  were  given  to  me  by  these  men  as  being  correct.  Sometimes 
men  have  deductions  in  salaries  for  relief  purposes. 

When  we  formed  this  League  I  did  not  give  instructions  jo  have  it 
stated  generally  that  the  six  officers  were  the  only  six  members  of 
the  League.  I  didn’t  give  any  instructions.  That  was!  just  the 
understanding  among  the  six  men.  I  did  not  tell  Mr.  Bailey 

417  and  Mr.  Mixon,  and  others,  and  other  sub-solicitorsj  like  Mr. 
Jackson,  “Now,  inform  the  men  you  speak  to  that  this  League 

consists  only  of  six  men,  and  that  we  are  the  officers.” 

I  did  not  instruct  them  to  hand  out  copies  of  the  Atlantic  Coast 
Line  pension  plan.  I  did  not  instruct  them  to  hand  out;  copies  of 
the  Federal  legislation.  I  understood  they  were  given  out  as  the 
men  would  ask  for  them.  I  did  not  have  them  printed:  [585]  I 
understand  some  of  the  men  got  copies  from  their  Congressmen.  Mr. 
Bailey  told  me  that  some  of  his  men — some  of  the  men  who  were 
interested  in  this  matter — secured  them  from  their  Congressmen. 

There  were  no  instructions.  There  were  a  lot  of  discussions  among 
the  solicitors.  I  did  not  contact  any  of  those  men.  The  only  men  I 
saw  outside  of  Wilmington  in  connection  with  the  matteii  were  Mr. 
Bailey  and  Mr.  Mixon.  I  did  not  have  any  discussion^  with  the 
officials  of  the  line  when  we  were  forming  this  League.  J  did  have 
discussions  after  it  was  formed  with  one  official.  I  did  not  make 
arrangements  for  the  free  transportation  of  this  literaturje  over  the 
line.  I  had  these  pamphlets  sent  out  on  this  one  occasion  through 
the  baggage  car — in  the  baggage  car.  [586]  That  wasj  just  as  a 
matter  of  course:  I  did  not  ask  the  management,  if  thfrt  is  what 
you  mean,  if  I  could  or  could  not  send  it  out  in  the  baggage  car. 
I  did  not  let  the  management  know  that  I  had  done  it.  That  is  done 
in  connection  with  employees’  service  movements.  It  waj  not  regu¬ 
larly  done  in  connection  with  this  literature  so  far  as  I  know.  I  had 
these  two  packages  sent  out.  I  don't  know  how  they  were  distributed. 
I  had  them  sent  out  to  Mr.  Bailev. 

The  member  of  the  management  to  whom  I  did  speak!  about  this 
League  is  Mr.  Thomas  W.  Davis.  He  is  one  of  the  general  solici¬ 
tors.  He  is  a  lawyer  for  the  Atlantic  Coast  Line. 

I  am  not  a  lawyer.  I  helped  prepare  this  actual  analysis  of  the 
Federal  statute.  [587]  We  did  not  have  any  legal  assistance  in 
preparing  our  analysis.  I  felt  capable  of  saying  whether  the  thing 
would  apply  to  my  case.  This  pamphlet  was  circulated  4niong  some 
thousands  of  employees  for  them  to  read  and  act  4s  they  saw- 

418  fit.  I  did  not  go  into  any  legal  phases.  The  men  had  the  law 
the  same  as  we  did,  and  a  good  many  of  them  who  read  the 
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pamphlet  said  they  must  see  the  law  before  they  would  make  up 
their  minds.  Some  of  them  wanted  to  read  it.  I  didn’t  feel  that  I 
could  advise  these  men  on  anything. 

[588]  Redirect  examination  by  Mr.  Curry  : 

I  am  positive  I  did  not  have  the  assistance  of  a  lawyer  in  compiling 
this  pamphlet,  which  is  marked  as  Defendants’  Exhibit  A  for  identi¬ 
fication.  There  were  six  men  whose  names  are  shown  in  that  pamph¬ 
let  who  were  asked  to  take  a  copy  of  the  law  and  draw  up  what  they 
considered  the  objectionable  points  from  their  standpoint.  The  six 
men  all  did  not  make  such  an  analvsis.  There  were,  I  think,  Mr. 
Bailey  and  Mr.  Mixon  and  myself  who  made  such  a  draft,  and  then 
we  undertook  to  put  them  together. 

We  knew  it  would  be  impracticable  to  cover  every  employee  in  our 
soliciting  and  also  that  a  large  number  of  the  lower-paid  employees 
would  not  be  able  to  contribute,  so  we  did  not  contact  them. 

[589]  Recross  examination  by  Mr.  Pollak  : 

I  don’t  know  whether  Mr.  Bailey  had  legal  training.  When  I  and 
Mr.  Bailey  and  Mr.  Mixon  made  our  analyses  we  did  not  arrange  to 
have  one  of  ourselves  talk  to  a  lawyer  about  this  legislation.  The 
other  men,  Mr.  Humphrey.  Mr.  Trundle,  and  Mr.  Pinner  did  not  make 
an  analysis  of  their  own. 

When  we  formed  our  League  we  considered  the  question  of  finances. 
We  felt  that  there  would  be  certain  initial  costs  before  the  donations 
from  members  came  in  such  as  printing  the  pamphlets.  As  a  matter 
of  fact  we  did  not  consider  the  postage  because  it  was  not  going  to  be 
sent  out  one  to  each  man  like  a  regular  postal.  Whether  we  would 
get  the  free  transportation  for  this  literature  [590]  was  not  even 
thought  about. 

We  knew  we  would  have  expenses  connected  with  this  litigation, 
naturally.  As  to  printing  expenses  there  wasn’t  anything  put  up. 

That  I  had  printed  at  the  Wilmington  Stamp  &  Printing  Corn- 
419  pany.  It  was  charged  to  me  personally.  That  is  my  recollec¬ 
tion.  It  was  charged  to  me  personally.  It  was  paid  by  a 
check  which  I  signed  and  Mr.  Penner  also  signed  in  behalf  of  the 
League. 

We  did  not  solicit  all  of  the  men  in  the  higher  brackets  of  employ¬ 
ment.  I  didn’t  do  any  soliciting.  I  don’t  know  just  whom  the 
League  did  solicit.  We  decided  to  exclude  the  lower  brackets. 
[591]  Of  the  higher-bracket  men,  we  decided  to  exclude  the  executive 
officers.  We  did  not  want  any  question  raised  as  to  the  honesty  of 
this  movement.  We  have  attempted  to  give  it  to  you  straightfor¬ 
wardly.  honestly,  just  exactly  like  it  happened,  just  as  actually 
representing  the  men  who  have  testified. 

Further  redirect  examination  bv  Mr.  Curry: 

It  would  not  have  cost  a  great  deal  to  send  these  packages  by  ex¬ 
press.  They  were  packages.  I  should  say,  about  that  high  [indi¬ 
cating]  probably  cost  a  dollar  or  two  express  for  the  both  of  them. 

Thereupon,  interveners  rested. 


I 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  !  259 

I 

[592]  Mr.  McIxnis.  May  it  please  the  Court,  in  the  opening  state¬ 
ment  in  this  case  plaintiffs  advised  the  Court  that  at  some  appro¬ 
priate  time  objection  would  be  made  to  the  taking  of  any  testimony 
on  the  matter  of  the  issue  raised  or  intended  to  be  raised  bv  the 
plea  of  the  commerce  power  in  the  answer  of  the  defendants. 

There  will  be  a  witness  introduced  who  will  testify  to  certain  ma¬ 
terial,  and  he  will  give  a  certain  line  of  testimony,  the  exact!  nature 
of  which  we  do  not  know,  of  course,  except  in  a  general  way,  designed 
to  support  the  plea  of  the  commerce  power  contained  in  the 
defendants7  answer. 

It  seems  appropriate,  therefore,  to  lodge  in  the  record  a  statement 
of  our  objection,  but  we  shall  not  undertake  to  argue  it  at  this  time, 
but  will  merely  state  it  so  that  it  may  be  understood  in  the  (light  of 
that  testimony  when  offered.  I 

Our  objection  is  that  any  evidence  designed  to  support  that  plea 
is  irrelevant,  incompetant,  and  immaterial.  Our  objection  is 
420  that  it  is  irrelevant,  incompetent,  and  immaterial  to  the  issues 
in  this  case.  Our  objection  is  on  the  predicate  that  there  are 
but  two  issues  in  this  case :  One  is  the  issue  as  to  the  Constitution¬ 
ality  of  the  tax  act,  if  considered  alone.  Our  bill  attacks  the  tax 
act  on  the  ground  that  it  is  a  direct  and  unapportioned  tax;  dr,  if  not, 
that  it  is  a  tax  based  upon  a  classification  for  purposes  of  taxation 
which  is  unreasonable  and  arbitrary  and  therefore  in  [593]  Violation 
of  the  Fifth  Amendment.  So  far  as  concerns  that  issue,  our  pleading 
accepts  the  tax  act  as  a  tax  act,  and  does  not  search  the  purpose  for 
which  the  tax  is  laid,  so  that  the  tax  would  stand  under  the  general 
taxing  power,  so  far  as  that  plea  is  concerned,  the  attack  being 
merely  one  upon  the  classification  for  purposes  of  the  general  taxing 
power. 

The  other  plea  is  a  plea  which  attacks  the  system  which  we  say 
the  two  acts  concur  in  creating — a  retirement  system  which  exists 
if  the  two  acts  are  to  be  construed  together,  and  which  does  not  exist 
at  all  if  the  two  acts  are  not  to  be  construed  together.  | 

Another  statement  would  be  that  if  the  retirement  systenji  is  a  sys¬ 
tem  designed,  from  the  intention  of  the  legislature  and  the  actual 
operation  of  the  two  acts,  to  be  conducted  at  the  joint  cqst  of  em¬ 
ployer  and  employee,  that  is  the  system  which  is  attacked  for  the 
various  reasons  which  we  stated  in  our  opening  statement^ 

On  the  other  hand,  if  the  retirement  act  stands  alone,  hot  imple¬ 
mented  or  aided  by  the  tax  act,  and  thus  creates  a  system  to  be 
supported  at  the  cost  of  the  United  States  Government,!  as  distin¬ 
guished  from  the  cost  of  the  employer  and  the  employee,'  no  attack 
has  been  made  in  this  case  upon  such  a  system.  We  say  that  no 
such  system  has  been  created.  Whether  such  a  system  would  be 
lawful  or  unlawful  would  perhaps  present  interesting  questions  in 
some  other  litigation.  It  is  not  presented  in  this  litigation,  because 
the  issues  in  this  case  are  defined  by  the  pleadings,  and  our  attack 
upon  the  acts  in  the  respects  in  which  I  mention,  is  an  attack  which 
is  predicated  upon  the  concurring  operation  of  the  tjvo  acts  to 
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produce  [593]  a  single  system,  at  our  expense  and  at  the 

421  expense  of  our  employees,  and  not  at  the  expense  of  the  United 

States  Government. 

Our  objection,  therefore,  is  that  the  testimony  designed  to  support 
the  commerce  power  is  irrelevant,  incompetent,  and  immaterial,  and 
that  if  it  be  admitted  it  can  be  admitted  as  competent,  relevant,  and 
material  only  to  the  pension  system,  which  we  say  was  created  by 
the  two  acts  together,  and  which  we  attack  as  a  pension  system 
resulting  from  the  concurring  operation  of  the  two  acts. 

If  the  acts  do  not  have  that  result,  then  the  pension  system  which 
we  attack  does  not  exist.  If  the  acts  do  not  have  that  result,  no 
evidence  is  necessary  to  support  the  retirement  act  as  a  separate 
act  of  Congress  operating  independently  of  the  tax  act,  because  no 
one  has  made  an  attack  upon  such  an  act. 

The  Court.  As  I  said  before,  I  think  this  case  should  be  heard  on 
all  the  facts.  As  to  whether  certain  facts  are  relevant  or  competent, 
that  will  depend,  I  think,  upon  the  final  decision  of  the  case,  so  I 
will  admit  that  testimony  subject  to  vour  objection  and  subject  to  a 
motion  to  strike. 

Mr.  McInnis.  In  order  not  to  continually  repeat  the  objections, 
the  understanding  which  has  been  reached  will  apply. 

The  Court.  Yes. 

Mr.  McInnis.  There  will  be,  in  the  case  of  some  of  this  testimony, 
specific  objections.  The  objection  which  I  have  just  stated,  of  course, 
goes  to  the  introduction  of  any  evidence.  There  will  be  some  specific 
objections  to  particular  items.  [594] 

TESTIMONY  ON  BEHALF  OF  DEFENDANTS 

L.  E.  Keller  was  called  as  a  witness  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  examination  by  Mr.  Hay: 

My  name  is  L.  E.  Keller.  I  live  at  Detroit,  Michigan.  My 

422  title  is  statistician  for  the  Brotherhood  of  Maintenance  of  Wav 

%/ 

Employees.  My  work  is  primarily  that  of  an  assistant  presi¬ 
dent  of  that  organization.  I  am  44  years  old.  [596] 

I  first  entered  the  service  of  the  Louisville  &  Nashville  Railroad 
about  1908,  at  the  age  of  16,  in  the  capacity  of  a  section  laborer, 
working  in  the  summer  for  two  years,  and  returning  to  school  in 
the  winter,  then  working  regularly  throughout  the  year  for  another 
two-year  period.  I  was  then  promoted  to  the  job  of  fence-gang 
foreman,  to  do  some  temporary  fence  work  for  the  railways,  which 
required  about  six  or  eight  months,  with  that  force,  and  upon  the 
completion  of  that  work  I  was  then  made  what  is  known  as  extra 
gang  foreman.  That  i  is  a  gang  employed  in  the  maintenance  of 
way  department  of  the  railroads  for  the  performance  of  major  jobs 
of  track  repair  and  construction.  I  held  that  job  as  extra  gang 
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foreman  for  about  seven  years,  living  in  camp  cars  and  moving  from 
place  to  place  as  the  requirements  of  the  service  dictated.  Then  I 
had  two  years  in  train  service,  as  a  freight  and  occasionally  as  a 
passenger  brakeman,  returning  then  to  the  track  department,  and 
I  was  engaged  as  relief  foreman  in  the  Cincinnati  terminals  of  the 
Louisville  &  Nashville  Railroad  until  in  October  1919,  I  was  elected 
to  a  system  division  office  of  our  brotherhood  on  that  railway  system. 

Our  organization  keeps  in  the  service  one  or  more  active  [597] 
brotherhood  representatives  on  each  major  railroad,  and  th&t  is  the 
capacity  I  refer  to  now  as  having  been  elected  to  in  October  1919. 

Then  our  1922  convention  of  the  brotherhood  created  the  |  office  of 
statistics  and  research,  and  that  department  was  turned  ov^r  to  me 
for  development  and  handling,  giving  me  the  title  of  statistician, 
and  I  have  held  that  position  up  to  and  including  the  present  time, 
although,  as  I  have  stated,  my  work  in  recent  years  has  been  pri¬ 
marily  that  of  an  assistant  president  to  the  organization. 

During  all  this  period  I  have  had  intimate  contact  with  railroad 
maintenance-of-way  employees,  some  general  contact,  of  course,  with 
all  railway  workers,  but  during  that  period  that  I  wa^  engaged 
423  in  active  railroad  service,  and  in  the  ensuing  period^  when  I 
was  engaged  as  a  brotherhood  officer  in  one  or  another  capa¬ 
city,  I  have  been  in  close  contact  with  the  railway  maintepance-of- 
way  group.  j 

I  have  had  actual  contact  with  men  individually  and  personally. 
I  have  dealt  with  them  through  their  chosen  officers  on  the  systems, 
and  our  national  officers.  I  have  met  with  them  in  conventions  and 
I  have  been  in  constant  correspondence  with  them  through  the  mails. 

I  have  likewise  kept  in  touch  with  the  developments  in  the  main¬ 
tenance-of-way  work,  particularly  the  kind  and  character  of  work 
done,  and  the  manner  in  which  it  is  done  in  that  department.  I 
have  regarded  that  as  essential  to  my  ability  or  capacity  to  represent 
these  men.  Most  of  our  so-called  grievances  arise  out  of  'wrork  prob¬ 
lems,  and  it  is  necessary  that  we  know  something — know  a  great 
deal,  as  a  matter  of  fact — about  the  day-to-day  routine  and  require¬ 
ments  of  the  job;  and,  in  addition  to  that,  I  have  attempted,  to  the 
best  of  mv  ability,  to  make  studies  of  the  conventions  of  the  American 
Railway  Engineering  Association  and  other  agencies  of  an  official 
character  that  deal  with  the  more  modern  and  up-to-dat^  methods 
of  performing  maintenance-of-way  work. 

I  have  been  particularly  interested  in  the  growth  and  development 
of  labor-saving  machines  and  devices,  and  more  efficient  means  of 
performing  our  particular  job  of  railway  service. 

Railroad  maintenance-of-way  work,  broadly  speaking,  is  the  work 
of  building,  maintaining,  and  repairing  the  railroad  track^,  switches, 
bridges,  water  tanks,  coal  chutes,  and,  in  a  broad  sense,  the  building 
and  the  maintaining  of  the  tracks,  bridges,  and  appurtenances  com¬ 
monly  referred  to  as  ways  and  structures. 
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The  work  is  of  a  character  that  requires  strength,  endurance,  and 
agility  on  the  part  of  the  men  who  engage  in  it,  because  we  are 
called  upon  to  handle  heavy  materials  and  to  perform  our  work  under 
traffic  and  under  an  increasing  speed  of  trains. 

[599]  As  an  illustration  of  the  strength  and  endurance  required 
of  this  particular  craft,  I  might  point  out  to  you  that  the  standard 
length  of  rail  today  is  39  feet,  and  that  most  of  the  rail  being 

424  placed  these  days  weighs  100  pounds  or  more  to  the  yard, 
much  of  it  weighing  as  much  as  130  pounds,  but  a  39-foot  rail, 

weighing  100  pounds  to  the  yard,  has  a  net  weight  of  1,300  pounds. 

These  men  must  handle  that  rail  in  the  performance  of  their  work, 
not  onlv  in  relaving  rail  over  a  long  stretch  of  track,  but  rails  break 
frequently,  and  it  is  always  essential  to  have  separate  rails  handy 
to  put  into  the  track  immediately  when  a  broken  rail  is  discovered. 

They  also  handle  cross  ties,  which  weigh  considerable,  and  they 
have  a  tendency  to  seem  to  increase  in  weight  as  the  day  goes  on.  At 
least,  that  has  been  my  personal  observation.  Also,  switch  ties,  which 
are,  of  course,  longer  and  even  heavier  than  the  cross  ties. 

This  work,  as  I  have  said,  is  performed  under  traffic,  by  which 
I  mean  that  my  particular  group  of  employees  must  maintain  and 
repair  and  make  these  improvements  or  alterations  to  the  tracks 
without  interruption  to  the  movement  of  trains  on  a  scheduled  speed. 

Years  ago  there  used  to  be  very  little,  if  any,  objection  to  putting 
out  what  we  call  a  slow  order,  which  was  a  signal  for  the  train- 
service  employees  to  reduce  the  speed  over  the  portion  of  the  track 
that  we  were  engaged  upon,  but  the  more  recent  tendency  is  to  do 
away  even  with  the  slow  orders,  where  that  is  possible,  so  we  must 
now  try  more  and  more  to  [600]  perform  our  work  without  any 
stopping  or  slowing-down  of  the  schedules.  Accompanying  these 
more  rigid  requirements  is  also  the  fact  that  there  has  been  a  very 
definite  tendency  on  the  part  of  the  railroads  to  speed  up  the  service, 
particularly  in  passenger  trains,  but  not  exclusively  in  that  type  of 
service.  These  facts  introduce  a  verv  definite  hazard,  as  a  matter 
of  employment. 

Maintenance-of-way  work  is  hazardous  employment.  Many  of  our 
people  are  injured  in  the  use  of  the  heavy  tools  that  we  are  required 
to  work  with,  heavy  lining  bars,  spike  pullers,  and  track  jacks,  which 
must  be  used  in  the  performance  of  our  work,  on  the  heavy  materials, 
such  as  rail,  ties,  ballast,  and  so  forth. 

In  addition  to  that,  the  bridge  and  building  employees,  who 

425  are  a  portion  of  the  maintenance-of-way  group,  are  required 
to  work  at  considerable  heights,  at  times,  on  bridges,  water 

tanks,  and  other  structures,  and  they  are  always  faced  with  the 
danger  of  falling,  with  consequent  injuries  or  possible  death. 

The  accident  bulletins  published  by  the  Interstate  Commerce  Com¬ 
mission  and  compiled  by  that  Federal  agency  from  reports  filed 
with  it  under  oath  by  the  carriers  present,  among  other  things,  the 
casualty  rate  for  each  specific  class  of  railway  workers. 
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That  official  documnet  of  the  Interstate  Commerce  Commission 
shows  the  railroad  maintenance-of-way  group  suffers  a  higher  cas¬ 
ualty  rate,  in  both  deaths  and  injuries,  than  does  any  other  major 
group  with  the  exception  of  what  is  known  as  group  6-A,  which 
embraces  the  employees  engaged  in  actual  train-  and  engipe-service 
operation.  [601] 

The  1934  bulletin  of  the  Interstate  Commerce  Commission,  insofar 
as  I  can  learn,  is  the  latest  that  has  been  published.  For  the  rail¬ 
way  employees  as  a  whole,  the  casualty  rates  per  million  nian-hours 
are  as  follows: 


Employees  killed,  per  million  man-hours _ i - 0.21 

Employees  injured,  per  million  man-hours _ 1 - 6. 78 


That  is  for  the  railway  employees  as  a  whole. 

Now,  for  the  maintenance-of-way  group,  which  represents  norm¬ 
ally  some  23  or  24  percent  of  the  total  group,  and  more  recently  some 
19  or  20  percent  of  the  total  group,  this  Interstate  Commerce  Com¬ 
mission  report  shows  that  the  casualty  rate  for  the  maintenance-of- 
way  group,  in  deaths,  is  0.23.  That  0.23  for  the  maintenaqce-of-way 
group  compares  with  0.21  for  the  group  as  a  whole,  showing  that  in 
this  particular  year  the  death  rate  w-as  higher  for  the  maintenance- 
of-way  group  that  it  was  for  employees  as  a  whole.  The  injury  rate 
is  7.82,  as  compared  with  6.78  for  the  group  as  a  whole!.  Earlier 
years  showed  a  still  higher  casualty  rate  in  both  deaths  add  injuries 
for  maintenance-of-way  employees,  but  even  here  we  see  jthat  their 
hazards  are  greater  than  are  the  average  hazards  for  the  indus- 
426  try  as  a  whole,  and  their  hazardous  character  of  employment  is 
again  reflected  in  the  attitude  that  the  major  insurance  com¬ 
panies  take  towards  them.  They  are  required  to  pay  more,  in  one 
form  or  other,  through  an  advanced  age  or  through  a  greater  cost 
for  their  insurance,  than  the  average  prospect  for  insurance. 

There  are  particular  groups,  or  particular  classes,  I  snould  say, 
in  the  maintenance-of-way  group,  where  the  hazardous  [602]  charac¬ 
ter  of  the  service  is  even  more  outstanding.  For  example,  bridge  and 
building  painters,  as  compared  with  the  industry  as  a  whole,  which 
shows  0.21  as  the  death  rate — the  bridge  and  building  painters  show 
a  death  rate  of  1.92.  Roughly,  that  is  about  eight  or  nine  times  as 
great  as  for  the  industry  as  a  whole.  \ 

Their  injury  rate  is  14.60,  as  compared  with  6.78,  which  shows  that 
their  injury  rate  is  more  than  double  that  of  the  industry  ks  a  whole. 

The  maintenance-of-way  group  is  sometimes  referred  to  as  the 
shock  troops  of  the  industry.  The  Atlantic  Coast  Line,  that  we  have 
heard  about  earlier  in  this  case,  has  referred  to  our  maiqtenance-of- 
way  forces  as  the  shock  troops.  That  description,  I  think,  is  well 
founded,  in  view  of  the  fact  that  in  cases  of  storms  or  severely  inclem¬ 
ent  weather,  our  track  forces  are  required  to  get  out  intq  the  storms 
and  patrol  their  tracks  for  the  purpose  of  seeing  to  it  thatj  there  have 

been  no  slides  or  washouts  or  flooded  bridges,  or  that  therp  have  been 
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no  falling  trees  or  stones  or  other  obstructions  that  would  impair  the 
safe  operation  or  movement  of  trains  at  their  scheduled  speeds. 

We  are  not  to  wait  until  instructed  by  supervisory  authority  in 
cases  of  that  kind,  but  it  is  the  duty  of  the  section  foreman  who  is 
assigned  to  a  given  portion  of  track  to  know  at  all  times,  day  and 
night,  that  his  track  is  safe  for  the  regular  scheduled  movements  of 
trains. 

In  wrecks  we  are  called  out,  and  we  must  stay  there  until  the  wreck 
has  been  entirely  cleaned  up,  and  until  the  track  has  again  been  put 
in  operating  order.  It  requires,  at  times,  the  performance  of  wrork 
on  our  part  running  into  a  great  many  hours,  24  to  36  hours. 

427  Where  we  can  get  relief,  we  are  given  relief,  but  where  it  can¬ 
not  be  afforded,  we  must  stav  in  the  service  and  do  what  is 

necessary  toward  the  restoration  of  train  movement,  and  defer  our 
rest,  and  frequently  defer  our  meals,  when  they  cannot  be  afforded. 

I  am  not  inferring  'here  that  the  carriers  are  pursuing  a  cruel 
attitude  toward  our  particular  group.  They  are  not  doing  that,  but 
there  are  just  conditions  that  cannot  be  avoided.  So,  we  must  patrol 
our  tracks  in  the  most  severe  weather,  and  we  must  be  available  for 
all  emergencies.  We  are  about  the  first  called  when  there  is  an 
interruption  to  transportation  and  the  last  to  be  permitted  to 
leave.  [604] 

In  that  connection  I  might  say  that  certain  emergencies  are  re¬ 
quired  of  the  maintenance-of-wav  forces  in  connection  with  cold 
waves  and  snowstorms,  that  necessitate  their  being  on  the  job  day 
and  night  and  keeping  the  switches  and  railroad  crossings  and  re¬ 
lated  appurtenances  clean  from  snow  and  ice  and  drifts. 

It  is  very  essential,  in  the  interest  of  continued  train  movement 
and  in  the  interest  of  better  safety.  Likewise,  that  requirement  neces¬ 
sitates  the  flagging  on  the  part  of  the  [605]  maintenance-of-way 
forces,  in  connection  with  which  they  must  be  versed  in  all  the  rules 
and  regulations  incident  to  the  safe  flagging  of  trains.  They  must 
know  the  signals,  the  meaning  of  the  various  sound,  light,  and  cloth 
signals,  such  as  flags,  and  know  how  to  use  these  torpedoes  and  flags 
in  order  to  meet  the  standard  requirements  of  the  railway  in  its 
flagging  service.  All  of  that  is  embraced  in  emergency  work;  and, 
as  a  matter  of  fact,  as  I  have  said,  when  there  is  an  emergency  that 
interferes  wdth  the  safe  movement  of  trains  over  tracks  and  bridges, 
my  particular  group  of  employees  must  be  called  into  service,  day  or 
night,  for  the  purpose  of  removing  that  emergency  and  restoring 
regular  train  movements. 

We  have  substantially  the  same  railway  mileage  today  that  we 
have  had  for  quite  a  number  of  years  past.  The  trend  in  railway 
mileage  was  upward  until  the  vast  year  or  two,  and  has  been 

428  slightly  downward  for  one  year,  but  it  is  substantially  the  same 
mileage  that  we  have  had  for  some  10  or  15  years. 

But  on  that  mileage  we  have  had  a  greatly  decreased  number  of 
railroad  maintenance-of-way  employees  engaged  in  the  maintenance 
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and  upkeep  of  the  tracks.  As  an  illustration  of  that,  with  Substan¬ 
tially  the  same  mileage,  we  had  in  service  in  1929,  406,075  mainte- 
nance-of-way  employees,  but  in  1933  the  number  had  declined  to 
194,542.  That  was  a  decrease,  as  compared  [606]  with  1929,  of 
211,533,  or  52  and  a  fraction  percent  reduction  in  the  forces,  I 

They  have  been  called  upon,  however,  to  continue  to  maintain  the 
tracks  in  safe  and  suitable  operating  condition,  which  has  necessi¬ 
tated  harder  work  and  speedier  service  on  their  part.  I 

It  is  true  that  there  has  been  a  decline  in  railway  traffic  in  1933  as 
compared  with  1929,  and  as  traffic  declines  the  need  for  maintenance 
and  upkeep  declines,  to  some  extent,  but  it  does  not  decrease  pro¬ 
portionately  with  the  decrease  in  the  traffic. 

The  elements  have  an  effect  upon  the  life  of  the  ties  and 'the  rails 
and  upon  the  condition  of  the  tracks.  Freezing  weather'  has  one 
effect  upon  tracks.  Thawing  weather  has  another. 

Long  rainy,  soft  spells  have  a  tendency  to  soften  the  roadbed,  so 
that  the  maintenance  requirements  do  not  decline  proportionately 
with  the  decrease  in  the  traffic,  and  we  have  the  final  fact  that  whether 
one  train  or  25  trains  are  operated  over  a  given  portion  of  track,  it 
must  be  maintained  in  safe  and  suitable  order  for  the  movement  of 
that  one  train. 

Then  we  have  had  an  increase  in  train  speed,  which  has  amounted 
to,  I  think,  55  percent  in  1934  or  1933,  let  me  be  more  exacft  on  that. 
In  1920  the  average  speed  per  hour  of  freight  trains  was  10.3  miles. 
That  does  not  represent  the  actual  running  speed  of  the  tr^in,  but  it 
represents  the  time  required  in  traveling  from  terminal  toj  terminal, 
and  includes  stops  for  switching,  setting  out  cars,  picking  up  cars, 
and  [607]  that  sort  of  thing.  I 

429  But  it  increased  from  10.3  miles  per  hour  in  1920  fo  16  miles 
per  hour  in  1935,  which  means  that  there  was  an  ^ncrease  in 
the  average  speed  of  freight  trains  per  hour  of  55.3  percent  during 
that  period. 

There  are,  of  course,  in  that,  instances  of  increased  tjrain  speed 
that  reflect  the  more  sensational  fact  with  respect  to  the)  railroads, 
but  our  employees  are  required  to  work  under  this  increasing  speed 
and  are  required  to  maintain  their  tracks  and  bridge^  with  the 
reduced  number  of  men,  all  of  which  necessitates  greater  alertness, 
agility,  and  a  speeded-up  process  in  our  department. 

Then  we  have  the  motor  cars,  which  are  a  relatively  recent  intro¬ 
duction  in  the  maintenance-of-way  department.  By  that  I  do  not 
mean  that  they  have  been  introduced  in  the  last  two  or  three  years, 
but  over  the  period  of  the  last  15  years  the  motor  cars!  have  been 
rapidly  replacing  the  old  hand-lever  cars  that  were  formerly  used. 
That  enables  the  employees  in  my  department  to  cover  more  terri¬ 
tory,  to  reduce  the  amount  of  time  going  from  one  repair  job  to 
another,  but  it  brings  along  at  the  same  time  the  need  for  greater 
responsibility  and  alertness,  because  they  are  moving  faster  and 
covering  longer  territory,  and,  of  course,  they  have  to  keep  out  of  the 
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way  of  trains,  not  only  regularly  scheduled  trains,  which  can  be 
anticipated,  but  extra  or  special  trains  that  may  run  at  any  hour 
without  any  advance  notice  my  particular  group  of  employees. 

We  have  fewer  men  in  our  department  and  a  greater  mileage  on 
the  sections  to  be  maintained.  We  have  been  working,  in  many 
cases.  [608]  a  reduced  work  week — sometimes  as  low  as  two  days 
per  week — and.  combined  with  that,  we  have  increasingly  heavy 
materials  to  handle,  because  rails  are  growing  heavier  each  year,  and 
we  must  maintain  the  tracks  for  the  handling  of  heavier  rolling 
stock,  that  is,  locomotives  and  cars,  that  are  moved  over  the  railroads 
at  an  increased  speed.  That  combination  of  circumstances  inevitably 
brings  about  a  speeding-up  in  the  requirements  of  the  maintenance- 
of-way  group. 

We  have  some  specific  instances  of  the  proportionate  increase  in 
the  length  of  the  section  that  the  gangs  have  to  cover  that 
480  will  reflect  what  is  going  on  in  that  particular  matter.  For 
example — I  will  refer  to  some  specific  instances  that  I 
gathered  in  a  research  that  compared  1920  with  1982.  On  the  sec¬ 
tion  of  the  Alton  Railroad  at  Middletown,  Illinois,  the  section  foreman 
and  his  gang  took  care  of  6%  miles  in  1929.  In  1982  he  was  taking 
care  of  12  miles,  almost  double  the  length  in  1929. 

In  1929  this  foreman  was  allowed  four  men  in  his  gang,  to  handle 
6%  miles  of  track,  but  in  1932  he  was  allowed  one  man.  to  handle 
double  the  1929  mileage,  or  12  miles.  With  this  doubling  of  mileage 
and  the  reduction  of  men  from  four  to  one,  it  was  also  found  that 
instead  of  working  six  days  a  week,  as  they  did  in  1929.  they  were 
working  four  and  a  half  days  in  1932.  so  there  is  twice  the  mileage  to 
handle  by  one  fourth  the  number  of  men.  who  work  four  and  a  half 
days  instead  of  the  full  six-day  week.  [609] 

The  section  at  Kurts,  Indiana,  on  the  Chicago,  Milwaukee,  St.  Paul 
&  Pacific,  was  7  miles  long  in  1929,  and  12  miles  long  in  1932.  That 
section  employed  four  and  five  men  in  1929,  but  three  men  in  1932. 
The  gang  worked  six  days  a  week  in  1929.  but  five  days  in  1932. 

I  have  a  considerable  number  of  specific  illustrations  of  that  kind 
that  could  be  stated. 

I  don’t  know  whether  I  would  be  entirely  accurate  to  say  that  these 
particular  instances  that  I  have  referred  to  are  actually  typical,  but 
I  can  say  this,  that  the  mileage  per  section  force  has  increased.  The 
number  of  men  per  section  gang  has  decreased,  and,  as  a  general  rule, 
the  days  worked  per  week  have  declined  in  recent  years. 

The  elements  that  I  have  mentioned,  the  speeding-up  of  the  work, 
and  the  enlarging  of  the  unit  of  performance  or  operation  of  the  men, 
the  increase  in  the  weight  of  materials,  and  so  forth,  have  had  this 
effect,  with  respect  to  their  capacity  to  perform  their  work  with  ade¬ 
quate  efficiency  on  the  ojder  men,  the  men  up  in  the  region  of  65  years 
of  age  and  over;  these  new  conditions  have  imposed  an  increasingly 
heavy  burden  upon  the  older  men.  They  have  brought  about 
431  a  greater  strain.  We  know  that  old  age  and  high  speed  do  not 
[610]  mix. 
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That  is  a  condition  that  we  now  face  in  the  maintenance-of-way 
department  of  the  railroads.  I  do  not  mean  that  all  the  men  in  that 
department  are  feeble  and  decrepit.  That  is  not  true. 

But  the  average  age  is  increasing,  and  the  speed  and  the  require¬ 
ments  of  the  job  have  become  greater,  so  it  all  combines  tb  impose 
a  growing  burden  upon  the  maintenance-of-way  employees,  greater 
than  what  it  once  was.  j 

We  have  seen  the  introduction  of  speeded-up  methods!  through 
labor-saving  machines  and  devices,  perhaps  to  a  greater  Extent  in 
recent  years  than  in  any  other  department.  I  do  not  say  tjiat  as  an 
actual  fact.  I  believe  it  to  be  true  from  mv  "eneral  studies  in  that 
particular  field.  We  now  have  labor-saving  machines  and  devices 
for  the  performance  of  practically  every  kind  of  maintenance-of-way 
work  that  was  formerly  done  by  hand. 

These  conditions  have  also  imposed  a  more  severe  task  upon  the 
older  men  in  our  department.  I  might  use  as  one  illustration  there 
the  introduction  of  the  so-called  pneumatic  tie  tamper. 

Formerly  we  tamped  ties — and  by  that  I  mean  we  poitnded  the 
ballast  in  under  the  railroad  ties  for  the  maintenance  of  a  safe  or 
sound  surface — we  formerly  did  that  with  what  was  called  tamping 
pick,  a  pick  similar  to  what  you  have  seen  men  digging  with,  except 
that  it  had  a  heavy  blunt  stub  end  [611]  on  one  end  of  j  the  pick, 
with  which  the  men  pounded  under  the  rock  or  slag  or  ballast  for 
the  surface,  or  they  used  tamping  bars,  which  were  something  of  the 
same  stub-end  character.  We  now  use  the  pneumatic  tie  tamper, 
which  has  that  stub  on  it.  and  which  operates  much  in  the  same 
wav  that  vou  see  men  occasionallv  working  on  the  streets  or  roads 
with  these  drills,  drilling  through  concrete  or  other  heavy  material. 
The  use  of  that  machine  has  increased  the  amount  of  woiik  that  the 
employees  are  able  to  put  out,  and  it  has  brought  about  ani  improved 
character  of  work,  particularly  around  switches  and  places  of  that 
kind,  where  the  machine  can  get  down  under  the  ties  to  the 
432  ballast  better  than  the  old  hand  methods.  But  it  phakes  the 
man  all  over  who  is  operating  it.  as  can  be  easily  [visualized, 
I  think.  It  shakes  his  muscles  and  bones  up  pretty  well,  knd  an  old 
man  cannot  stand  that  grilling  as  well  as  a  young  man  canj. 

P'rom  my  observation  in  my  department  I  don’t  think  the  older 
men  adapt  themselves  to  new  appliances,  equipment,  arid  methods 
as  well  as  the  younger  men,  although,  of  course,  they  make  an  honest 
effort.  Perhaps  they  make  a  more  genuine  effort  than  tljie  younger 
fellow,  because  they  are  more  disturbed  about  their  opportunities  to 
have  employment.  With  these  age  limits  we  have  in  industry  now, 
the  older  man  finds  it  more  difficult  to  find  employment  once  he  is  dis¬ 
placed,  and  he  undoubtedly  puts  forth  an  honest  effort,  but  he  simply 
cannot  do  the  job  as  well  as  a  younger  fellow  can.  [612] 

The  older  men  on,  for  instance,  a  gang  of  men,  tend  to  ^low  up  the 
pace  of  the  work  of  the  entire  gang.  | 

That  might  be  illustrated  in  the  job  that  we  have  of  handling  a 
rail.  I  have  previously  pointed  out  that  a  39-foot  rail  10Q  pounds  to 
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the  yard  is  a  pretty  heavy  thing  to  handle.  That  requires  the  effort 

of  several  men.  In  relaying  rail  we  usually  employ  some  16  to  18  or 

20  men  to  lift  that  rail  in  and  out  bv  the  hand  method.  It  is  ines- 

capable  that  older  men,  who  move  more  slowly  and  are  more  cautious 

and  necessarily  cannot  move  as  fast,  engaged  in  that  teamwork  with 

the  balance  of  the  gang,  must  slow  down  the  work.  The  faster,  more 

alert  men  cannot  move  anv  faster  than  can  the  slower  men  in  the 

«/ 

£an<r.  That  teamwork  of  our  craft  is  much  the  same  as  a  team  of 
horses.  One  cannot  go'  any  faster  than  the  other  one  does. 

It  has  been  inescapable  that  the  force  reductions  have  increased  the 
average  age  of  the  maintenance-of-way  employees,  as  well  as  railway 
employees  in  all  branches  of  service.  I  pointed  out  here  a  few  min¬ 
utes  ago  that  maintenance-of-way  employment  fell  from  slightly  over 
406,000  in  1929  to  a  little  over  194,000  in  1933.  That  represented  a 
reduction  of  more  than  211,000  in  1933  as  compared  with  1929. 

433  We  have  [613]  seniority  rules  on  the  railroads  that  provide,  in 
cases  of  force  reduction,  that  the  junior  employees  will  be  first 

laid  off,  and  the  senior  employees  retained.  It  does  not  necessarily 
follow  in  all  instances  that  the  senior  employee  in  service  is  the  oldest 
employee  in  actual  years,  but,  as  a  general  rule,  that  is  the  condition. 
It  is  not  true  in  every  specific  case,  but,  as  a  general  rule,  the  senior 
employee  is  the  oldest  in  years.  This  means  that  in  our  particular 
department  52  percent  of  those  engaged  in  1929  had  been  cut  off  in 
1932  or  1933,  and  that  also  means,  as  a  result  of  the  manner  in  which 
the  seniority  rules  operate,  that  about  52  percent  of  the  younger  men 
in  the  service  in  our  particular  department  were  laid  off.  That  being 
true,  it  is  inescapable,  as  I  have  said,  that  the  average  age  of  the 
employees  has  increased,  and,  of  course,  those  who  were  retained  have 
grown  older  since  1929. 

It  would  follow  that  if  the  railroad  company  retained  in  service 
only  the  younger,  stronger,  more  alert,  and  agile  employees  in  the 
performance  of  this  hard  manual  labor,  and  if  they  had  been  in  serv¬ 
ice  a  sufficient  length  Of  time  to  become  experienced  and  skilled  in 
that  work,  the  efficiency  would  be  increased.  [614] 

The  efficiency,  insofar  as  mental  or  thinking  requirements  of  the 
job  are  concerned,  might  not  be  altered  very  much,  because  the  older 
fellow  can  think  as  straight,  until  he  reaches  a  very  definite  point  of 
being  feeble,  but  he  certainly  cannot  keep  pace  with  the  stronger  and 
younger  men  in  this  or  in  any  other  kind  of  work  that  requires  phys¬ 
ical  application  on  his  part. 

So  that  if  it  were  possible  for  the  older  men,  say,  at  age  65.  to  retire 
from  the  service,  making  openings  there  for  younger  men  to  enter 
and  take  their  places,  the  efficiency  of  the  service  would  undoubtedly 
be  increased. 

From  my  contacts  with  the  railroad  employees  and  the  discussions 
and  statements  I  have  heard  from  them  [615]  the  employees  gener¬ 
ally  regard  the  voluntary  pension  plans  as  being  better  than 

434  no  plan  at  all  but  they  are  not  satisfied  with  the  voluntary 
plan,  and  their  dissatisfaction  is  based  primarily  on  the  fact 
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that  they  regard  these  voluntary  plans  as  being  insecurfe  and  in¬ 
adequate. 

Furthermore,  the  railway  employee  realizes  that  he  has  r 


o  voice  m 


the  impartial  administration  of  the  plan  which  is  established  and 
regulated  and  administered  entirely  by  his  employer. 

He  has  nothing  to  say  as  to  the  continuing  feature  of  the  plan.  It 
may  be  continued  or  it  may  be  discontinued,  and  he  always  has  that 
feeling  of  insecurity  that  comes  with  such  a  one-sided  proposition. 

The  railway  employees  greatly  prefer  a  retirement  plan  under  a 
Federal  law  such  as  the  Railroad  Retirement  Act  sets  up.  I  recall, 
at  a  meeting  that  we  had  of  our  grand  lodge  and  system  division  offi¬ 
cers  last  summer  in  Chicago,  when  these  direct  representatives  of  the 
men  from  all  over  the  United  States  were  present,  a  motion  was 
unanimously  adopted  at  that  meeting.  [616] 

The  date  of  the  motion  was  May  1935.  The  resolution  which  was 
adopted  is:  [617] 

“That  this  body  go  on  record  vigorously  endorsing  the  action  of 
the  Railway  Labor  Executive  Association  in  resubmitting  the  retire¬ 
ment  bill  to  the  Senate  for  passage. 

That  was  in  May  1935,  and  it  was  unanimously  adopted  by  that 
meeting. 

I  think  I  have  covered  in  a  general  way  the  principal  sources  of 
objection  on  the  part  of  the  men  to  the  voluntary  or  private  pension 
systems  although  I  would  like  to  add  that  this  dissatisfaction  with 
the  private  or  voluntary  pension  plans  has  increased  in  recent  years 
because  the  employees  have  felt  that  the  antagonism  of  the  carriers 


.leir  objec- 
to  believe 


toward  the  Federal  retirement  act,  as  was  indicated  in  t 
tions  to  this  law  when  it  was  passed,  leads  the  employees 
that  the  carriers  do  not  want  a  retirement  act  that  could  licit  be  ended 

i  • 

at  the  will  of  the  carriers.  Then,  too,  under  the  voluntary!  plan,  rail¬ 
way  employees  in  the  past  have  had  experiences  that  they 
435  deemed  as  being  unfair,  in  that  when  they  engaged  in  what 
they  felt  were  justified  strikes,  their  continuity  of  service  was 
broken  and  their  pension  rights,  built  up  to  that  pointL  were  de¬ 
stroyed. 

They  felt  that  that  was  unfair,  and  that  leads  the  employee  to 
believe  that  the  pension  plan  is,  in  a  certain  sense,  a  [6l£]  coercive 
measure  under  which  they  may  be  penalized  if  they  inciir,  for  any 
reason,  good  or  bad,  the  ill  will  of  their  employer. 

They  object  to  the  voluntary  plan  for  that  reason,  among  others. 
In  some  instances  the  voluntary  pension  plan  has  undoubtedly  cre¬ 
ated  loyalty.  That  creation  of  loyalty  is  primarily,  however,  in  the 
ranks  of  the  older  men  who  are  closer  to  the  attainment  of  a  pension 
under  the  voluntary  plan.  I  do  not  think  that  it  has  dope  much,  if 
anything,  toward  increasing  or  improving  the  loyalty  of  t}ie  younger 
employees  in  the  service. 

On  the  other  hand,  there  are  instances  in  connection  with  which 
the  employees  feel  that  the  voluntary  plan  has  not  been  administered 
fairly  and  impartially,  and  in  instances  of  that  kind  ^e  find  the 
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opposite  frame  of  mind  established.  There  is  a  dissatisfaction  or 
disturbance  to  morale  there,  and,  while  I  have  no  way  of  proving 
this  by  facts  or  figures,  I  am  convinced  that  the  disturbance  to  the 
morale  that  occasionally  arises  substantially  overcomes  any  increase 
in  loyalty  that  might  result  from  its  more  reasonable  application. 
There  is  a  very  definite  loyalty  on  the  part  of  railway  employees  to 
their  jobs,  but  that  has  been  brought  about  more  by  the  introduc¬ 
tion  of  the  seniority  rules  which  we  found  necessary  to  force,  at  times, 
upon  unwilling  managements.  I  think  what  determination  [619]  the 
employees  have  to  conduct  themselves  in  such  a  way  as  to  be  sure  of 
staying  in  the  service  Arises  more  out  of  their  seniority  privileges 
and  the  disturbance  or  the  destruction  of  that  seniority  right,  than 
it  does  from  anv  voluntary  retirement  system. 

What  I  have  just  said  would  support  the  claim  that  the  seniority 
system  contributes  to  continuity  in  service  also;  there  is  not  any 
doubt  about  that!  The  longer  an  employee  stays  in  the  service, 
436  the  more  assurance  he  has,  under  the  seniority  rule,  that  he 
will  be  continued  in  service. 

With  each  year  of  service,  he  acquires  that  much  more  seniority 
right,  and  that  much  more  preference  over  the  younger  employee. 
On  the  basis  of  the  seniority  accumulation  we  have  determined,  too, 
to  a  very  great  extent,  his  opportunities  for  future  promotion  or 
advancement  to  higher  positions.  Perhaps  I  should  explain  that. 

Promotion,  at  least  in  my  particular  group  of  employees,  is  based 
upon  ability,  merit,  and  seniority.  Ability  and  merit  being  sufficient, 
seniority  shall  prevail.  That  eliminates  very  substantially  the  op¬ 
portunities  for  showing  partiality  and  for  doing  injustice  to  the 
opportunities  or  rights  of  others  who  do  not  happen  to  be  in  the 
good  graces  of  some  particular  official. 

All  of  that  contributes  very  definitely  to  stability  of  emplo}unent. 

[620]  The  maintenance-of-way  employees,  with  whom  I  am  well 
acquainted,  feel  that  the  railroad  retirement  act  contains  the  essen¬ 
tial  and  desirable  elements  of  security  and  adequacy  that  are  not 
to  be  found,  or  in  their  opinion  do  not  exist  in  the  voluntary  plans. 

We  regard  the  Federal  retirement  act  as  being  a  probability  more 
to  continue  in  the  future  than  could  be  the  case  with  the  voluntarv 

V 

plan,  that  could  be  wiped  out  overnight  if  the  carrier  desired  to  do 
that. 

Then,  again,  under  the  Federal  retirement  act  the  maintenance-of- 
way  employees  feel  that  there  is  not  the  possibility  of  being  penal¬ 
ized  for  incurring  the  ill  will  of  their  supervisory  officers  as  readily 
as  would  be  done  under  the  voluntary  plans. 

I  am  not  indicating  here  that  anybody  in  my  group  encourages 
misbehavior,  and  then  possibly,  to  avoid  the  ill  will  of  the  carrier 
or  its  supervisory  officers.  We  know  that  our  people  do  misbehave 
at  times,  and  we  do  not  encourage  that,  but  we  know  also  that  our 
employees  also  incur  the  ill  will  of  the  carrier  at  times,  and  find 
themselves  faced  with  grievances  wherein  ultimatelv  a  thorough 
investigation  shows  that  the  fault  lies  with  the  carrier  or  its  repre- 
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437  sentatives,  and  not  with  its  employees.  In  other  words,  neither 
of  us  is  perfect. 

The  Federal  retirement  act  gives  credit,  as  I  understand  it — and, 
of  course,  you  know  that  I  am  no  lawyer — but  it  [621]  gjives  con¬ 
sideration  to  the  previous  service  rendered  by  the  employee  to  the 
industry,  even  on  another  railroad,  and  even  when  not  a  continuous 
service  with  his  present  carrier.  We  feel — when  I  say  “we’!  I  mean 
the  maintenance-of-way  group — that  service  to  the  steam-railway 
transportation  industry  is  a  service  in  the  interest  of  tjie  public 
welfare,  and  to  our  carriers  generally,  whether  performed  in  the 
past  or  now,  or  whether  performed  on  one  carrier  or  with  several. 

Sometimes  our  people  have  to  work  on  another  railroad  in  order 
to  get  work  at  all  when  they  are  cut  off  from  their  home  railroad, 
and  the  employees  are  on  another  railroad  through  no  fault  of  their 
own. 

This  Federal  retirement  act  meets  that  situation  more  satisfac¬ 
torily  than  does  the  voluntary  plan. 

We  believe,  too,  that  the  administration  of  this  plan  under  a  Rail¬ 
road  Retirement  Board  will  bring  about  a  more  impartial  administra¬ 
tion  than  is  always  done  under  the  voluntary  plan. 

Furthermore,  the  national  system  permits  retirement  at  age  65, 
by  those  who  feel,  at  that  age,  that  they  [622]  would  like  to  get  out 
of  the  service,  or  that  the  requirements  are  too  great,  or  that  the 
load  is  then  too  heavy;  yet  it  does  not  compel  retirement  dt  age  65. 
They  may  continue  on  in  the  service  indefinitely,  subject,  of  course, 
to  a  penalty  of  one  fifteenth  of  their  annuity  if  they  continue  after 
70,  and  a  penalty  of  one  fifteenth  of  their  annuity  after  65,  unless 
they  make  an  agreement  with  their  carrier  from  year  to  year  to 
continue. 

On  the  other  hand,  the  voluntary  retirement  systems  as  a  rule 
make  retirement  at  70  compulsory.  It  may  be  that  some  men — I 
think  they  would  be  exceptional  men — but  some  men  at  70  are  still 
in  good  condition  physically  and  mentally  to  continue  ih  the  per¬ 
formance  of  their  particular  type  of  work.  The  voluntary  plan 
would  prevent  that  at  70,  as  I  understand  these  acts,  regardless  of 
his  fitness. 

438  The  voluntary  pension  plan  would  require  him  to  retire  at  70, 
even  though  he  might  he  physically  fit.  That  difference  in  the 

age  limits  and  the  optional  features  of  the  Federal  system  makes  it 
much  more  desirable  to  the  employees.  Then,  again,  it  provides  for 
an  assured  retirement  after  30  years  of  service,  in  the  evenf  of  physi¬ 
cal  or  mental  disability,  even  though  he  may  not  be  65  years  old. 
When  I  say  “it  provides5',  I  now  mean  the  Federal  retirement  act. 

The  Federal  retirement  act  also  introduces  the  feature]  of  a  joint 
annuity,  under  which  the  employee's  wife  could  receive  [623]  some 
measure  of  benefit  for  a  period  of  time  after  his  death. 

So,  we  feel  that  the  railroad  retirement  act  includes  all  the  virtues 
that  the  voluntary  systems  may  have,  and  removes  many  of  their 
defects.  Consequently,  we  favor  the  Federal  act. 
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[624]  In  my  opinion  the  operation  of  the  retirement  system,  as 
authorized  by  the  retirement  act,  would  contribute  to  greater  efficiency 
in  railroad  work  and  operation,  insofar  as  our  craft  is  concerned. 

[625]  It  would  permit  the  retirement  at  age  65  of  those  who  felt 
that  the  job  was  too  heavy  for  them  at  the  time,  and  who  would  re¬ 
tire  under  it,  with  its  annuity,  who  would  not  otherwise  retire  because 
they  would  not  have  an  adequate  or  sufficient  income  to  live  on.  That 
is  particularly  true  in  my  department.  The  wages  in  our  depart¬ 
ment  are  not  sufficient  to  enable  the  average  employee  to  lay  up  any¬ 
thing  much  for  old  age,  so  he  continues  in  the  service  as  long  as  he 
can  possibly  drag  himself  to  the  job,  because  he  has  not  anything 
else  to  turn  to. 

This  law  would  permit  him  to  retire  and  make  available  oppor¬ 
tunities  for  employment  on  the  part  of  younger  and  more  alert  men. 
Then  it  would  attract  a  better  class  of  men  to  the  [626]  service, 
which,  in  itself,  would  contribute  to  greater  efficiency. 

There  was  a  time  in  the  railroad  industrv  when  many  voung  men 
looked  forward  to  an  opportunity  to  enter  into  railway  service.  Most 
of  them  aspired  to  be  locomotive  engineers  or  conductors,  but  they 
were  glad  to  start  as  section  laborers,  or  in  any  of  the  lower 
439  capacities,  with  the  hope  of  reaching  that  position. 

The  industry  has  become  such  now  that  it  is  more  a  problem 
of  demotions  on  the  part  of  those  who  have  already  reached  the  top 
than  it  is  of  promotion  for  those  starting  at  the  bottom  and  hoping  to 
get  there,  so  the  employment  is  not  as  attractive  today  as  it  once  was. 
Bringing  in  younger  men,  and  a  better  type  of  men,  and  making  it 
possible  for  the  older  men  to  retire,  will  improve  the  labor  output 
per  employee,  and  will  therefore  increase  the  efficiency  of  the  service, 
and  it  will  improve,  I  think,  the  morale  of  the  men  as  a  whole,  and 
remove  the  uncertainty  that  they  now  feel  in  the  case  of  voluntary 
plans  and  in  the  case  of  no  plans,  on  some  roads  that  have  no  volun¬ 
tary  plans;  and  it  will,  I  think,  make  a  further  contribution,  along 
with  the  seniority  rules,  to  greater  stability  of  employment,  which, 
in  itself,  is  undoubtedly  an  important  factor  in  the  efficiency  of 
operation.  But  while  stabilizing  employment,  as  the  seniority  rules 
have  now  done,  it  will  hot  stagnate  employment  by  forcing  men  either 
to  stay  until  they  are  70,  to  get  a  pension,  or  to  get  out  at  70  if  they 
are  able  to  go  on,  as  the  private  plan  would  do,  so  I  do  not  think — at 
least,  in  my  mind,  there  is  no  [627]  doubt  that  this  retirement  act 
would  increase  efficiency.  [628] 

I  was  born  in  the  railroad  service  and  my  father  was  a  section  man 
before  me.  And  my  grandfather  had  been  a  section  foreman.  I  was 
bom  in  a  railroad  section  house.  When  I  entered  the  railroad  service 
I  was  16  years  of  age.  That  was  in  1908.  From  the  time  I  entered 
the  railroad  service  until  I  became  a  section  foreman,  four  years 
elapsed.  [629]  They  had  substantially  the  same  system  of  promo¬ 
tions  that  they  have  now.  [630]  In  general  terms,  as  I  recall  it,  it 
required  some  six  or  seven  years  to  make  that  promotion  usually. 
That  was  true  of  the  railroad  I  was  working  on  then. 


RAILROAD  RETIREMENT  BOARD  YS.  ALTON  R.  R.  CO.j  273 

i 

The  opportunities  for  promotion  at  the  present  time  are  much 
poorer  than  they  were  then.  Because  we  now  have  a  great  many 
section  foremen  who  have  been  promoted  and  who  served  in 

440  that  capacity,  but  who,  due  to  the  lengthening  of  sections,  have 
since  been  demoted,  and  who  are  now  back  in  the  ranks  of  the 

section  men.  So  that  when  future  vacancies  or  opportunities  present 
themselves,  it  will  be  a  question  of  these  demoted  foremen  ijeturning 
to  the  foremanships  that  they  once  had,  before  the  lower!  groups, 
the  section  men,  can  obtain  promotion. 

That  same  situation  applies  with  respect  to  other  positiohs — steps 
up  or  down,  and  the  same  general  condition  prevails  in  othey  depart¬ 
ments  of  the  railroad,  as  well.  j 

We  have  helpers  who  mainly  occupy  the  position  as  helper^  to  other 
men  in  our  craft.  I  might  explore  that  a  little  more  in  detail  by  using 
a  bridge  and  building  gang  as  an  illustration.  The  employees  in  that 
class  of  work  start  in  as  laborers  or  helpers — some  roads  classify  them 
as  laborers,  and  others  as  helpers.  The  next  advancement  is  to  a 
second  class  or  rough  carpenter.  Then  they  go  to  first  class  carpenter, 
then  [631]  to  assistant  bridge  and  building  foreman,  and  Ultimately 
to  bridge  and  building  foreman.  As  the  forces  are  decreased  and 
gangs  are  cut  off,  the  steps  downward  are  gone  through  again.  For 
example,  a  bridge  building  foreman  whose  gang  has  been  taken  out  of 
service,  if  he  does  not  have  sufficient  seniority  to  bid  in  a  gahg  that  is 
being  run  by  a  junior  foreman,  he  then  goes  back  to  a  first  class  car¬ 
penter,  assuming  there  are  first  class  carpenters  junior  in  the  service 
to  him.  And  the  displacements  carry  themselves  down  to  the  bottom 
again.  And  we  have  men  in  all  these  capacities  now,  in  all  the  lower 
ranks,  who  have  at  one  time  in  the  past  been  up  to  the  higher  ranks, 
but  who  are  now  demoted  to  the  lower  ranks  as  a  result  of  force 
reductions. 

That  has  a  very  discouraging  effect  on  the  men,  insofar  as  young 
men  entering  the  service  are  concerned.  For  example,  say,  a  young 
farm  boy  who  aspired  to  be  a  building  foreman  and  entered  the  rail¬ 
road  at  the  bottom:  He  would  not  have  much  hope,  when  he  sees 
employees  who  have  been  up  to  the  top,  and  who  are  now  down  in  the 
lower  ranks. 

It  is  very  discouraging  to  the  men  who  are  now  in  the  service,  the 
younger  men  who  have  had  promotions  because  they  see  in- 

441  creasinglv  limited  opportunity  for  advancement  to  the  higher 
ranks.  [632] 

Further  direct  examination  by  Mr.  Pollak: 

I  am  familiar  with  the  average  wages  of  railway  emjployees,  as 
statistically  compiled.  There  is  a  compilation  of  official  figures  of 
that  character  for  the  year  1934  published  by  the  Interstate  Com¬ 
merce  Commission,  which  embraces  average  earnings.  , There  is  a 
similar  compilation  for  the  year  1935  at  this  time. 

The  Commission  publishes  these  records  monthly,  and  iisually  the 
report  is  made  public  some  two  or  three  months  after  the  month  that 


274  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

it  covers.  I  would  say  that  the  month  of  January  is  probably  avail¬ 
able  now,  for  this  year.  [633] 

A  wage  deduction  was  in  effect  in  1934;  a  10  percent  wage  deduc¬ 
tion  from  previous  wages.  Under  an  agreement  we  made  with  the 
carriers — I  forget  the  exact  date — provisions  were  made  for  ter: 
minating  that  10  percent  deduction  on  a  sort  of  piece-meal  basis. 

By  that.  I  mean  that  it  provided  that  the  first  step  would  be  the 
elimination  of  2%  percent  of  the  10  percent  deduction,  followed  later 
by  another  2*4  percent  to  the  employees.  And  the  remaining  5  per¬ 
cent  deduction  would  end,  as  I  recall,  in  April  30,  1935.  Since  then 
the  full  basis  wage  has  been  returned  in  the  checks  of  the  employees. 
The  effect  of  it  is  that  the  whole  10  percent  cut,  which  was  in  effect 
throughout  the  year  1934,  has  now  been  restored.  [634] 

A  reduction  of  10  percent,  when  reestablished,  works  an  increase 
of  about  11  y9  percent.  When  they  took  10  percent  off,  10  percent 
off  of  our  basic  wages,  it  was  of  course  10  percent.  When  they 
restored  that  full  amount  back,  it  was  a  restoration  of  11  percent — 
the  difference  in  figure  being  the  result  of  the  different  figure  used  in 
the  particular  case. 

Concretely,  10  percent  from  100  is  90  and  11  percent  of  90  will 
bring  us  up  to  about  100  percent.  The  partial  restoration  was  made, 
as  I  understood  it.  But  my  mind  is  not  clear  at  the  moment  as  to 
the  precise  dates  when  the  first  21/*  and  the  second  2i/>  and  the  last 
5  percent  were  restored.  [635]  I  am  not  sure  that  all  the 
442  deductions  were  in  1934.  11  percent  added  to  the  average 

1934  wage  would  make  that  average  wage  something  like 

it  was. 

There  were  944.831  employees  earning  $225  or  less  in  1934  out  of  a 
total  of  1,008,995.  Stated  in  other  terms.  93.7  percent  of  the 
emplovees  were  earning  less  than  $225  per  month  in  the  vear  1934. 
[636]  " 

Cross  examination  by  Mr.  Aronson: 

The  figures  referred  to  would  not  include  the  additional  restora: 
tion  of  the  10  percent  deduction.  I  am  speaking  of  earnings  and  not 
of  rates  of  pay.  And  to  the  extent  that  men  now  on  railroad  service 
are  getting  fuller  or  more  time  than  they  did  in  1934,  it  would  be 
inaccurate  to  apply  the  factor  of  9,  decimal  point — something — as  a 
reflection  of  the  1936  earnings. 

The  nine  and  a  fraction  would  not  have  any  effect  on  the  increased 
opportunities  to  earn  that  they  would  have  this  year  and  did  not  have 
last  year. 

The  depression  is  in  part  but  not  altogether  responsible  for  the 
slowing  up  of  promotion  on  the  railroads.  [637]  I  think  the  tech¬ 
nological  improvement  made  by  the  industry  is  responsible  for  more 
of  it  than  the  present  depression  effect  would  be.  Both  factors  con¬ 
tribute  to  it.  I  do  not  know  that  I  am  qualified  to  say  which  has 
the  greatest  influence.  But  those  are  the  two  facts :  the  advent  of  the 
depression — less  business,  less  earnings;  therefore  less  money  is  avail¬ 
able  for  pay  roll — and  the  introduction  of  labor-saving  devices. 
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I  fall  within  the  description  of  employee-representative,  as  that 
term  is  used  m  the  Tax  Act  and  in  the  Retirement  Act.  My  under¬ 
standing  is  that  in  my  case,  I  pay  not  only  the  employee  ta^  of  3y> 
percent,  but  also  the  employer  tax  of  31/)  percent,  making  in  my  case 
a  tax  of  7  percent  of  my  wages.  As  a  matter  of  fact,  under  the 
statute  it  is  7  percent  of  what  I  would  have  been  earning  jif  I  had 
continued  in  the  service  of  the  carrier,  [63S]  rather  than  7  percent 
of  what  I  am  now  earning  from  the  Brotherhood,  I  understand. 

If  I  were  on  the  position  now  or  if  I  exercise  any  seniority  now 
on  the  Louisville  &  Nashville  Railroad — incidentally.  I  am  still 
443  a  furloughed  employee  of  that  carrier — I  would  be  a  first  class 
yard  foreman  in  the  Cincinnati  terminals.  I  am  n<j)t  sure  I 
recall  precisely  the  wage  paid  on  that  job,  but  I  believe  it  [is  $142  a 
month.  That  is  substantially  less  than  mv  salarv  as  assistant  to  the 
president  of  the  Maintenance  of  Way  Brotherhood.  My  present 
salary  is  $500  a  month.  So  that  the  tax  that  is  imposed  on  me  is  7 
percent  of  what  I  would  have  been  earning  if  I  had  still  continued  in 
the  active  service  of  the  Louisville  &  Nashville  Railroad.  j[  am  still 
carried  as  a  furloughed  employee  of  the  Louisville  &  Nashville. 
Since  1919  I  have  not  been  in  the  active  employ  of  the  Louisville  & 
Nashville  so  that  my  seniority  has  extended  for  some  17  yelars  [639] 
since  I  was  in  active  service.  That  is  provided  for  in  the  agreement 
that  we  hold  in  that  railroad.  I 

I  am  44  years  of  age.  I  think  I  am  reasonably  physically  sound 
and  well,  at  the  present  time.  | 

I  referred  to  the  accident  bulletins  of  the  Interstate  Commerce 
Commission,  and  from  those  bulletins  I  testified  to  the  casualty  rates 
per  million  man-hours  of  work.  I  gave  the  1934  figure.  That  was 
a  year  during  which  employment  on  the  railroads  was  at  a  low  ebb 
as  compared  with  predepression  years.  It  is  a  little  higher  than 
1933  and  a  little  lower  than  the  present.  [640] 

That  was  during  a  period  of  time  when,  by  application  of  the 
seniority  rules,  a  considerable  number  of  men,  as  I  have  testified, 
were  furloughed  because  of  force  reductions,  during  the  time  when 
the  younger  men,  generally  speaking — as  I  have  testified — were 
furloughed. 

These  casualty  figures  are  not  as  great,  as  I  recall,  as  they  were 
in  the  earlier  years — by  which  I  mean  from  1929,  back,  j  I  do  not 
recall  the  precise  trend  since  1929.  I  have  from  time  to  time  ex¬ 
amined  the  records  to  ascertain  that  trend  but  I  have  not-  done  so 
immediately  prior  to  this  trial.  I  only  referred  to  the  1934  figure 
to  show  what  the  present  situation  is,  in  precise  terms.  I  recall  in 


general  terms  what  the  earlier  facts  were.  I  meant  1934  to  be  within 
my  definition  of  present  conditions.  [641] 

444  There  has  been  a  marked  improvement  in  the  safety  of  op¬ 
eration.  O11  a  year  to  year  basis  I  am  not  prepared  to  say 
whether  there  were  any  years  when  the  record  was  lower  per  mil¬ 
lion  man-hours  of  work  than  during  the  year  that  I  testified  about 
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because  I  do  not  recall  what  the  figures  are.  I  do  not  happen  to 
have  them  among  mv  documents  here.  I  onlv  have  the  1934  acci- 
dent  bulletin. 

The  significance  of  that  figure  would  depend  upon  its  relationship 
to  the  comparable  figure  in  other  years  for  purposes  of  determining 
the  trend.  That  is  not  the  purpose  that  I  have  in  mind  in  giving 
that  testimony.  I  presented  this  to  show  what  the  facts  were  as 
of  1934.  I  am  convinced  of  this — that  the  accident  rates  were 
greater  in  19*29  and  prior  thereto  than  they  are  now.  [642]  I  am 
reasonably  certain  that  it  is  true  that  in  1934  the  casualty  percent¬ 
age  was  lower  than  1929  and  prior.  I  am  relating  it  to  the  casualty 
rates  per  million  man-hours,  which  was  the  basis  that  I  used  in  this. 

The  use  of  motor  cars  by  section  forces  has  been  responsible  to 
some  extent  for  the  enlargement  of  sections.  That  is  one  of  the 
primary  reasons  that  they  were  introduced  by  the  railroads.  It 
enables  men  who  previously  used  handcars,  that  they  operated  by 
turning  the  lever  themselves,  or  pushing  the  lever  back  and  forth, 
to  cover  longer  stretches  of  the  right  of  way,  in  gasoline-propelled 
vehicles.  I  have  no  knowledge  of  section  gangs  walking  back  and 
forth  to  their  places  of  employment.  They  went  on  the  cars  de¬ 
scribed.  In  rare  cases  there  may  have  been  instances  when  [643] 
they  may  have  walked ;  but  the  general  rule  was  to  go  on  handcars — 
and.  now,  to  go  on  motbr  cars.  The  handcars  were  definitely  a  more 
laborous  method  of  transportation.  The  motor  cars  do  move  over 
the  rails  on  train  orders;  they  usually  get  what  is  called  a  train  line-up 
from  the  train  dispatcher  in  the  morning.  But  there  is  a  definite 
difference  between  a  train  line-up  and  a  train  order.  They  do  not 
sign  orders,  that  I  know  of.  They  do  call  a  dispatcher  and  get  a 
line-up;  but  it  is  not  a  reliable  thing,  because  within  an  hour  of 
getting  that,  there  may  be  some  emergency  or  some  extra  train  put- 
in  service,  that  would  completely  disturb  the  information  they 
445  obtained.  So  regardless  of  any  line-up  they  get,  they  still 
remain  responsible  for  the  safe  handling  of  that  motor  car 
when  it  is  on  the  main  line.  They  often  have  to  put  the  motor 
car  on  the  tracks  without  communicating  with  the  dispatcher  be¬ 
cause  they  are  often  out  on  portions  of  the  track  where  there  are  no 
telegraph  offices  and  no  dispatchers  to  get  into  touch  with. 

Thev  do  use  the  motor  cars  in  their  day’s  work:  they  move  from 
place  to  place  and  do  minor  jobs.  And  that  also  has  its  effect 
on  the  capacity  to  cover  longer  stretches  or  sections  than  thereto¬ 
fore  was  the  [644]  practice. 

In  speaking  of  the  attitude  of  employees.  I  was.  in  general,  deal¬ 
ing  or  intending  to  deal  with  those  in  my  own  particular  craft. 
I  said,  or  intended  to  say,  that  the  resolution  I  referred  to  was 
adopted  at  an  annual  meeting  of  our  Grand  Lodge  and  System 
Division  officers.  We  have  conventions  tri-annuallv.  This  was  not 
a  convention,  in  that  sense. 

The  meeting  was  comprised  primarily  of  what  we  term  System 
Division  officers,  which  means  the  active  and  part-time  employee- 
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representatives  of  our  Brotherhood  on  the  different  railway  jsystems. 
It  would  include  general  chairmen  on  the  several  railways,  and,  in 
addition  to  that,  vice  chairmen  and  assistant  chairmen  frpm  some 
railway  systems.  [645] 

We  do  not  regard  general  chairmen,  nor  refer  to  them,  as  chief 
executive  officers.  But  he  is  the  principal  system  division  officer  or 
principal  representative  of  the  men  on  that  particular  system  and 
he  is  the  highest  brotherhood  officer  on  the  particular  railroad,  so 
far  as  any  particular  craft  or  class  of  employees  is  concerned.  And 
other  than  that,  the  only  higher  officers  would  be  the  Granjd  Lodge 
or  national  organization  officers. 

On  the  major  systems,  where  the  mileage  and  number  of  em¬ 
ployees  are  sufficient,  the  general  chairman  is  a  full-time  brotherhood 
employee.  On  some  systems  we  have  two  or  three  or  four  full¬ 
time  employees.  On  smaller  systems,  where  the  income  from  the 
membership,  derived  from  the  small  number  of  employees,  I  does  not 
permit  it,  he  works  on  a  part-time  basis. 

446  The  meeting  was  held  and  the  motion  adopted  in  May,  1935, 
at  the  Morrison  Hotel,  Chicago.  [646] 

It  was  after  the  Supreme  Court  of  the  United  States  hac{  declared 
the  former  Railroad  Retirement  Act  unconstitutional  and  \foid.  We 
endorsed  the  action  by  the  Railway  Labor  Executives’  Association, 
in  resubmitting  a  retirement  bill  to  the  House  and  Senate  for  enact¬ 
ment.  As  I  recall,  it  had  been  resubmitted.  The  term  “resubmitted” 
is  used  here;  what  we  were  doing  was  introducing  a  retirement  bill. 
That  was  the  retirement  svstem  that  was  ultimately  enacted,  and  is 
now  before  the  Court,  subject  to  the  amendments  made  by  the  Senate 
and  House  committees. 

I  do  not  remember  the  number  of  the  two  bills.  But  this  jhas  refer¬ 
ence  to  the  bills  that  were  introduced  and  that  ultimately  became  the 
so-called  Railroad  Retirement  Act.  And  it  is  my  understanding  that 
our  annual  meeting  [647]  approved  the  submission  to  Congress  of 
the  bill  providing  for  the  Retirement  Act.  We  took  no  action  on  the 
Tax  Act.  i 

I  understand  that  there  is  a  Tax  Act.  I  do  not  know  that  it  is  parr 
of  the  retirement  svstem. 

I  did  not  mean  to  testify  to  the  Court  that  the  men  preferred  the 
national  retirement  system,  to  cost  them  nothing,  to  the  voluntary 
retirement  system  of  the  railroads.  I  meant  that  we  preferred  the 
Railroad  Retirement  Act,  as  it  now  exists,  to  the  voluntary  pension 
scheme  or  plans.  We  do  know,  of  course,  that  there  is  a  Tax  Act. 
We  do  not  object  to  that ;  we  are  willing  to  pay  a  tax.  We  want  a 
Federal  pension  law.  We  know  that  money  must  come  from  some 
place  to  pay  for  these  annuities;  and  we  are  willing  to  accept  a  tax 
imposed  upon  us  to  provide  money  to  the  [648]  Government;  be¬ 
cause  the  Retirement  Act  that  we  have  obtained,  must  necessarily  be 
paid  for  through  some  source. 

I  do  not  recall  that  this  particular  answer  that  I  have  now  made 
had  been  gone  over  by  me  with  counsel  for  the  Government  in  this 
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case,  prior  to  my  testimony  just  now.  I  do  not  recall  that  the  counsel 
have  advised  me  at  any  time  as  to  how  I  should  answer  this  or  any 
other  question  precisely.  As  a  matter  of  fact,  I  think  I  might 

447  have  resented  that;  I  am  trying  to  give  you  my  own  candid 
views  on  the  thing,  without  dictation  on  the  part  of  counsel. 

Our  annual  meeting  in  May  1935  wanted  the  resubmission  of  the 
bill  that  later  became  this  Railroad  Retirement  Act,  that  we  now 
have.  There  must  have  been  a  bill,  either  in  contemplation  or  else 
about  to  be  submitted  in  Mav  1935.  Otherwise  we  could  not  have 
taken  any  such  action  as  this.  [649] 

We,  of  course,  knew  that  there  had  been  a  Railroad  Retirement 
Act  submitted  and  declared  unconstitutional  by  the  Supreme  Court. 
And  that  perhaps  was  what  we  had  in  mind  in  using  the  word 
“resubmit.”  What  we  meant  was  that  we  were  endorsing  the  actions 
of  the  chiefs  of  our  railroad  labor  organizations  in  resubmitting  a 
retirement  bill.  The  resolution  states  “resubmitting.”  It  meant  sub¬ 
mitting  a  retirement  bill  that  they  were  then  having. 

I  think  I  made  the  motion  if  I  remember  correctly.  This  letter 
from  my  stenographer  says  that  I  made  the  motion.  Therefore  I 
feel  that  I  know  what  I  had  in  mind  when  I  did  it. 

We  had  in  mind  a  pension  plan  under  a  Federal  law.  A  plan  of 
that  kind  had  been  previously  introduced  and  enacted  overwhelm¬ 
ingly  by  Congress,  but  had  been  declared  unconstitutional  by  the 
Supreme  Court.  We  still  wanted  a  pension  plan  under  a  Federal 
law.  And  that  is  what  we  had  in  mind  when  we  adopted  this 
motion,  and  that  is  what  we  voted  upon. 

As  I  recall  it,  the  pension  plan  that  was  originally  enacted  was  a 

[650]  contributory  plan.  I  don't  recall  the  details  of  it.  I  know  it, 
in  a  general  way.  It  called  for  a  contribution ;  it  called  for  a  2  per¬ 
cent  employee  contribution  and  a  4  percent  carrier  pay  roll  contribu¬ 
tion,  and  in  the  case  of  brotherhood  representatives,  such  as  myself, 
the  aggregate  of  the  employee  and  the  employer  contribution,  because 
we  were  not  in  the  employ  of  the  carriers. 

I  believe  it  also  provided  for  compulsory  retirement  at  age  70  as  I 
remember  it.  When  I  moved  that  the  action  of  the  railroad  brother¬ 
hood  executives  be  endorsed,  I  had  in  mind  only  the  general, 

448  basic  purpose  of  a  retirement  system  under  a  Federal  law. 

I  think  I  prefer  the  present  system  to  one  embodying  a 
compulsory  retirement  system.  At  the  time  I  made  no  provision  for 

[651]  any  such  proposed  modification  in  my  resolution;  we  did  not 
go  into  details  in  that. 

What  we  wanted  was  a  pension  system.  We  were  not  concerned 
with  who  should  pay  for  it,  we  -were  willing  to  pay  our  way  on  a 
pension  plan  or  any  other  plan,  for  that  matter.  I  think  that  is  the 
general  attitude  of  the  men  I  represent :  that  they  are  willing  to  pay 
their  share  of  the  cost.  I  do  not  recall  that  there  is  anything  in  the 
Retirement  Act  that  calls  for  a  contribution  or  a  collection  of  any 
kind  from  the  employees.  The  men  do  not  understand  that  they  are 
paying  their  share  under  a  Retirement  Act  law.  [652] 
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The  tax  is  in  the  tax  law.  The  attitude  of  the  men,  that  I  am 
trying  to  reflect  to  the  Court  in  my  testimony  here  today  is  that  the 
men  prefer  the  Government  plan  to  the  voluntary  pensipn  plan  of 
the  carrier  and  are  willing  to  pay  their  share  of  the  cost.j  I  cannot 
agree  that  they  understand  that  under  this  present  set-up  they  are 
paying  their  share  of  the  cost.  I  do  not  know  what  your  purpose  is; 
but  under  the  Retirement  Act,  they  are  paying  no  cost.  jUnder  the 
Tax  Act,  they  are  paying  a  tax.  [653] 

Among  the  reasons  why  the  men  favor  the  Government  jllan  is  that 
we  think  there  would  be  more  impartial  administration  of  the  retire¬ 
ment  system.  I  had  in  mind  that  under  the  [654]  Government  plan 
the  organizations  of  the  men  nominate  one  of  the  members  of  the 
Retirement  Board,  the  carriers  nominate  another  member  of  the 
Retirement  Board,  in  both  cases  the  designations  or  nominations  be¬ 
ing  submitted  to  the  President  of  the  United  States,  an^  that  the 
third  and  only  other  member  of  the  Board  is  designated  independ¬ 
ently  by  the  President  of  the  United  States. 

I  understand  that  the  men  preferred  a  system  under  which  they 
would  be  represented  on  the  board  of  administration  not  I  because  it 
would  be  their  welfare  that  was  being  administered,  and  they  wanted 
to  be  part  and  parcel  of  the  administration.  We  wanted  to 
449  have  some  voice  in  the  selection  of  at  least  one  meipber  of  the 
board,  but  after  that  member  went  on  the  board  he  and  his 
other  colleagues  handle  the  administration  of  the  Act.  We  would 
not  have  any  voice  in  that.  But  the  designate  of  the  Brotherhoods 
would  have  a  voice  in  the  administration  of  the  Act,  along  with  the 
other  two  members.  We  thought  that  a  three-way  board  would 
bring  about  a  more  impartial  administration  of  the  plan,  pecause  the 
employees  had  a  money  interest  in  it  [655]  and  a  voice  iiji  the  nom¬ 
inating  of  one  board  member. 

We  have  been  discussing  the  question  of  a  pension  law  or  pension 
plan  for  a  number  of  years.  We  have  talked  about  all  sorts  of  pen¬ 
sion  plans,  not  so  much  the  details  as  the  general  idea  of  the  plan 
itself. 

The  attitude  of  the  men  that  I  represent  with  reference  to  the 
propriety  of  paying  pensions  to  men  who  are  discharged  for  dis¬ 
honesty  is  that  if  a  man  has  acquired  service  of  a  given  length  of 
time,  we  feel  that  he  is  entitled  to  consideration  for  that  service.  In 
that  we  are  not  upholding  the  man  in  his  misbehavior  that  brought 
about  his  immediate  discharge,  but  we  do  feel  that  he  is  Entitled  to 
consideration  for  the  past  honesty  and  faithful  service  tljiat  he  has 
rendered  to  the  railroad.  [656] 

The  men  whom  we  represent  are  thoroughly  dissatisfied  with  any 
colleagues  who  are  dishonest  and  who  misbehave,  but  I  Ijave  heard 
nobody  in  my  organization  or  in  the  ranks  that  we  represent  find 
fault  with  the  law  as  the  result  of  the  point  that  discharge  for  dis¬ 
honesty  does  not  forfeit  pension.  I  do  not  recall  any  discussion  with 
any  of  the  men  in  my  craft  of  that  feature  or  provision. 
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I  have  heard  no  objections  about  paying  pensions  to  those  who 
spend  ten  years  in  railroad  service  while  they  are  young  men,  and 
then  go  into  the  hardware  business  or  the  shoe  business  and  stay  in 

that  business  for  the  rest  of  their  lives,  and  then  when  they  become 

/  «/ 

65  years  of  age  march  back  to  the  cashiers  office  and  collect  a  pen¬ 
sion.  I  do  not  recall  any  discussion  of  that  feature  with  them. 

We  do  not  employ  young  girls  in  our  department.  [657] 

450  You  must  have  able-bodied  men  in  the  Maintenance  of  Wav 
department.  The  railroads  employ  young  girls,  I  understand. 

Our  craft  has  no  particular  interest  in  the  employment  of  girls  or 
women.  We  are  all  men  in  the  Maintenance  of  Way  department.  I 
realize  we  have  an  interest  in  this  retirement  system,  but  in  anv 
event  I  have  not  heard  discussed  the  payment  of  pensions  at  65 
to  girls  who  leave  railroad  service  after  a  few  years  to  get  married. 

I  have  heard  discussed  in  a  general  way  by  the  younger  men  in 
our  craft  the  question  as  to  whether  they  are  dealt  fairly  with  in  the 
case  of  old  men  who  are  now  ready  for  retirement  and  who  will  con- 
tribute  not  a  cent  to  the  cost  of  the  retirement  system  and  still  enjoy 
pensions  for  the  rest  of  their  lives.  The  young  men  are  entirely 
satisfied  with  that  feature  of  the  law.  [658]  We  feel  that  they  have 
earned  this  retirement,  and  we  are  willing  to  help  pay  for  it  and  see 
that  thev  get  it. 

Comparing  the  Government  system  with  the  voluntary  railroad 
system,  I  prefer  this  system  that  does  not  have  any  compulsory 
retirement  to  the  railroad  systems  that  to  some  extent  have  compul¬ 
sory  retirement  at  age  70.  I  mean  so  far  as  our  craft  is  concerned. 

I  did  not  say  that  we  prefer  to  keep  the  men  over  70  years  of  age 
in  sendee.  I  said  I  preferred  the  Government  system  that  did  not 
arbitrarily  dismiss  a  man  at  70  years  of  age  to  the  voluntary  systems 
that  did  dismiss  them  at  70.  [650]  Under  the  Federal  retirement 

plan,  men  who  feel  that  they  are  qualified  at  65  may  retire.  It  is 
not  compulsory.  They  may  retire  or  they  may  continue;  and  even 
when  they  reach  the  age  of  70  they  may  continue  if  they  choose  to 
do  so,  but  in  that  case  thev  lose  one-fifteenth  of  their  annuitv  for 
each  year  beyond  70  that  they  work.  They  do,  of  course,  get  their 
pay  for  active  service.  There  is  not  anything  compulsory  in  it.  It 
is  selective  or  permissive,  if  I  am  using  the  correct  words,  in  that 
it  allows  them  the  choice  of  retirement  at  that  particular  age,  65. 
Xow,  it  may  well  be.  and  I  think  in  rare  cases  it  is  a  fact,  that  men 
may  reach  the  age  of  70  and  still  be  fit  for  service.  Under  this 
optional  provision  of  the  Federal  Retirement  Act  a  man  may  con¬ 
tinue,  with  that  one-fifteenth  penalty.  But  under  some  of  the 

451  voluntary  pension  plans,  if  I  understand  them  correctly,  and 
I  think  in  general  terms  I  do,  he  must  retire  at  70  regardless 

of  any  physical  or  mental  fitness  that  he  may  still  possess.  It  is  a 
permissive  feature.  It  is  a  permissive  or  selective  feature.  It  is  the 
optional  feature  of  the  Federal  Retirement  Act  that  caused  me  to 
say  I  preferred  that  to  the  private  plans  in  so  far  as  that  particular 
element  is  involved. 
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It  is  my  understanding  that  the  diminution  in  annuity  of  one- 
fifteenth  for  each  year  of  continued  service  is  [660]  also  applicable 
after  65  unless  the  employee  involved  continues  from  year  to  year 
between  the  ages  of  65  and  TO  with  an  agreement  with  his  employer 
permitting  that  continuation. 

But  in  the  absence  of  the  execution  of  such  an  agreement  between 
the  particular  employee  and  his  particular  employer  or  carrier,  he 
would  lose  one  fifteenth  in  that  case  for  each  year  of  servic^  beyond 
age  65. 

The  question  whether  men  will  continue  in  service  notwithstanding 

the  cut-back  cannot  be  answered  definitely  one  way  or  tlfie  other. 

Many  will  continue  and  many  will  retire.  It  is  self-evident  that  if 

the  men  continue  there  will  not  be  any  such  influx  of  new  inen  that 

I  have  described  in  mv  direct  examination  as  a  result  of  this  law. 

* 

There  could  not  be. 

I  am  familiar  with  the  provision  of  this  statute  that  provides  for 
retirement  after  30  years  of  service,  beginning  as  young  ap  age  51. 
in  the  case  of  any  employee  so  desiring,  with  the  proviso  that  if  the 
man  who  elects  to  retire  after  30  years  of  service,  retires  and!  calls  for 
his  annuity  younger  than  age  65,  there  is  a  cut-back  of  onel-fifteenth 
for  each  year  younger  than  65.  [  661]  So  that  at  50  he  woikld  waive 

all  his  annuities  and  at  55  it  would  be  one  third  of  the  maximum 
annuity;  at  60  it  would  be  two  thirds  of  the  maximum  annuity.  I 
also  understand  that  after  30  years  of  service,  regardless  of  the  man’s 
age,  he  may  go  out  of  railroad  service  and  engage  in  any  otper  line  of 
occupation,  and  at  age  65  call  for  his  annuity  undiminished,  the  full 
annuity  based  upon  his  years  of  service.  That  would  be  a 
452  maximum  of  30  years.  I  have  not  discussed  that  feature  with 
my  brethren  as  a  specific  item  of  the  law,  but  as  I  have  al- 
readv  indicated  we  are  in  harmony  with  the  thought  that  men  who 
have  served  the  industry  are  entitled  to  consideration  in  I  their  old 
age,  and  we  arc  entirely  agreeable  to  their  retaining  it  under  this  law. 

If  he  leaves  the  service  at  50  with  30  years’  service,  [66^]  he  does 
not  get  any  pension.  He  does  when  he  becomes  age  65.  I  regard  65 
as  rapidly  approaching  what  we  regard  as  old  age.  That!  man  has 
not  been  in  the  railroad  service  for  the  last  15  years  of  his  pctive  life 
but  he  had  previously  been  in  the  service  30  years.  I  thijik  that  is 
all  right.  In  general  terms  we  have  discussed  this.  Specifically  as 
an  item  in  this  Act  I  do  not  recall  a  discussion.  Here  is  what  we 
have  done. 

We  have  discussed  many  times  in  individual  conversations  with 
our  men  or  our  officers  in  our  annual  meetings,  in  our  meetings  of  the 
local  lodges  where  our  division  people  are  gathered  together,  and 
in  a  general  way  we  have  discussed  at  various  times  the  general  pur¬ 
poses  and  provisions  of  this  Retirement  Act.  I  can  state  that  with¬ 
out  any  hesitation  at  all.  That  is  absolutely  a  fact.  But  I  cannot 
recall  at  the  moment  specific  instances  of  a  discussion  of  sojne  specific 
point  in  the  law.  [663] 
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We  have  discussed  the  Retirement  Act  as  a  whole,  and  of  course 
many  questions  have  been  asked  with  respect  to  this  or  that  or  some 
other  feature  of  the  law;  but  I  cannot  remember  at  this  time  just 
when  or  where  or  how  often  any  particular  feature  of  the  law  was 
mentioned. 

I  think  I  have  just  answered  that,  but  I  will  repeat  by  saying  that 
we  have  discussed  the  law  and  its  details  in  general  terms;  we  have 
discussed  these  points  in  themselves,  but  I  do  not  recall  now  what 
points  were  discussed,  nor  when  nor  where.  The  attitude  of  our 
Maintenance  of  Way  group  is  overwhelmingly  in  favor  of  this  law 
taken  as  a  whole.  [664]  We  have  discussed  this  law  in  parts,  but  I 
do  not  recall  at  the  (moment  any  specific  instances  wherein  we  talked 
about  one  given  part  of  the  law. 

I  don’t  recall  any  discussion  of  the  point  that  a  railroad  employee 
may  pay  tliid  tax  for  a  great  many  years;  if  he  is  21  years  of 
453  age  he  may  pay  it  for  43  years,  and  then  drop  dead  when  he 
is  64  years  and  364  days  of  age,  and  his  family  or  his  estate 
get  not  a  red  cent  out  of  the  system. 

The  same  answer  applies  to  whether  I  heard  any  discussion  or  any 
dissatisfaction  from  any  of  our  men  about  the  proposition  that  under 
this  present  scheme  there  is  no  return  to  them,  whereas  under  last 
year’s  scheme  their  money  comes  back  to  their  estate  with  3  percent 
interest  compounded  annually.  [665] 

I  understand  that  all  of  the  voluntary  pension  systems  that  are 
in  operation  on  American  railroads  are  paid  exclusively  by  the  car¬ 
riers  and  that  in  no  case  are  contributions  made  to  those  voluntary 
pension  systems  by  the  employees  and  I  appreciate  the  desirability, 
from  the  standpoint  of  the  operation  of  the  railroads,  of  continuity 
in  railroad  service.  [666] 

Q.  I  will  take  a  leaf  out  of  the  book  of  Government  counsel.  Will 
you  please  obtain  for  us  the  comparable  figures  from  the  accident 
reports  of  the  Interstate  Commerce  Commission  for,  say,  ten  years 
back? 

A.  That  is,  the  maintenance-of-way  group  that  I  have  used  as 
compared  with  the  total  for  the  employees? 

Q.  The  same  figures  that  the  Government  had  of  the  casualty  rates 
and  fatality  rates  per  million  man-hours  for  your  group  of  employees 
and  employees  generally.  Give  us  the  comparable  figures  for,  say, 
ten  years  back. 

Mr.  Mclnnis  suggests,  in  the  interest  of  not  asking  for  too  much, 
that  you  give  us  the  figures,  say,  for  1924,  1929,  and  1934.  These 
would  be  five-year  steps. 

Redirect  examination  by  Mr.  Hat: 

I  have  never  been  admitted  to  the  bar  as  a  practicing  lawver. 

The  rapidity  of  promotions  depends  to  some  extent  upon  the 
rapidity  of  retirements  from  the  service ;  it  has  a  bearing  on  promo¬ 
tions,  there  is  no  question  about  that.  [668] 
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454  The  reasons  the  younger  men  favor  the  retirement  of  the 
older  men  in  relation  to  their  own  situation  are,  first,  oi’  course, 

a  selfish  interest,  if  we  may  term  it  that.  It  affords  them  oppor¬ 
tunity  for  earlier  promotion,  which  may  not  be  selfish  after  ill  when 
you  consider  the  fact  that  young  men  are  naturally  ambitiou^.  Then 
a  group  of  young  men  in  performing  hard  manual  labor  ca^i  do  the 
work  better  with  all  young  men  in  the  gang,  better  than  witlji  elderly 
men. 

Julius  G.  Luhrsen  was  called  as  a  witness  on  behalf  ot  the  de¬ 
fendants  and,  being  first  duly  sworn,  testified  as  follows  : 

Direct  examination  by  Mr.  Hay  : 

455  My  name  is  Julius  G.  Luhrsen.  My  address  is  10  East 
Huron  Street,  Chicago,  Illinois.  I  am  president  of  the  Amer¬ 
ican  Train  Dispatchers’  Association.  I  am  fifty-nine  years  old. 
[669] 

I  started  in  learning  the  art  of  telegraphy  in  1892 — I  j  was  15. 
I  was  bom  in  1877.  It  took  about  a  year,  and  then  I  was  employed 
as  an  operator  on  the  Illinois  Central,  remaining  there  several  years. 
I  left  there  and  went  with  the  Wabash  Railroad  as  an  operator  in  the 
relay  office,  which  is  in  the  dispatcher’s  office,  and  learned  the  art 
of  train  dispatching.  I  was  promoted  to  train  dispatcher  and  was 
with  the  Wabash  Railroad  approximately  six  years  as  such,  after 
which  I  went  to  Spokane,  Washington,  and  was  employed  by  the 
Northern  Pacific.  I  might  mention  that  it  was  because  of  a  reduc¬ 
tion  of  force  that  I  left  these  other  roads.  I  then  went  [with  the 
Great  Northern  with  which  company  [670]  I  remained  until  [1917,  the 
latter  part  of  1917,  when  I  was  elected  president  of  our  association. 

In  my  work  naturally  we  have  only  a  small  number  of  irain  dis- 
patchers  in  the  United  States.  In  1920  we  had  5.978.  Today  we 
have  less  than  3,400;  and  in  my  travels  over  the  country  I  visit 
these  dispatching  offices  quite  regularly.  I  handle  grievances  for 
them  in  arbitrations  and  mediations.  For  example,  herej  just  re¬ 
cently  in  an  arbitration  in  the  New  England  States  I  visited  the 
Boston  &  Maine  offices  at  Dover,  Boston,  Greenfield,  afid  others. 
If  I  make  a  trip  to  California  I  visit  Los  Angeles,  San  Bernardino, 
Tucson,  Newton,  Pueblo,  Hutchinson — all  those  offices  I  pasfe  through 
and  visit.  I 

If  I  take  the  northern  route  over  the  Great  Northern  I  Will  call  at 
all  those  offices.  So  I  am  in  contact  with  the  train  dispatchers 
even  though  I  have  not  been  actively  engaged  in  service  with  the 
railroad  since  1917.  I  know  their  grief;  I  know  what  thejr  are  con¬ 
fronted  with,  and  I  know  what  I  think  their  expressions  jiave  been 
in  regard  to  pensions. 

In  the  course  of  my  travels  about  and  visiting  the  offices  from 
place  to  place,  and  my  general  contact  with  men,  I  have  k^pt  myself 
informed  as  to  the  actual  work  and  character  of  work)  done  by 


284  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

456  and  required  by  train  dispatchers.  I  have  kept  in  very  close 
touch  with  [671]  that.  In  fact,  in  addition  to  my  visits  with 
them  we  have  submitted  at  various  times  questionnaires.  For  ex¬ 
ample,  here  is  the  result  of  a  questionnaire  which  contains  223  ques¬ 
tions  which  I  prepared  (exhibiting  a  document),  and  this  is  the 
result  of  a  recapitulation  covering  six  sheets.  This  (indicating) 
refers  to  onlv  37  men  on  one  road,  although  we  have  all  of  them 
throughout  the  United  States,  with  the  increased  mileage  assigned 
to  them,  the  number  of  telegraph  wires  which  they  handle  in  addi¬ 
tion  to  the  telephones.  The  only  reason  I  referred  to  the  question¬ 
naire  is  as  evidencing  the  verv  intimate  contacts  that  I  have  had 
with  the  men.  and  mv  familiarity  with  their  work. 

A  train  dispatcher's  work  is  principally  to  [672]  rebuild  what 
you  might  term  broken  down  structures,  so  far  as  train  movements  are 
concerned,  and  as  they  are  indicated  on  time  cards.  For  example, 
it  takes  from  three  to  four  weeks  for  officers  to  string  a  time  card, 
as  we  call  it.  It  provides  for  the  proper  meeting  points  and  passing 
points  as  between  first,  second,  and  third  class  trains  along  a  150- 
mile  or  a  300-mile  division.  If  a  train  starts  at  9  o?clock  from  one 
place  and  winds  up  at  6  o'clock  at  night,  and  another  one  crosses  this 
way  (indicating),  where  those  strings  cross  ordinarily  makes  a 
natural  meeting  point.  It  may  be  between  stations  rather  than  at  sid¬ 
ings.  Those  are  the  regular  type  of  set-ups.  But  we  have  offered 
to  us  anywhere  from  four  to  ten  or  fifteen  extra  trains  daily;  some¬ 
times  more. 

I  have  some  train  sheets  here,  for  example,  where  the  regular 
time  card  onlv  shows  22  trains,  and  vet  on  that  train  sheet  we 

*  j  0  * 

operated  34  extra  trains.  Each  and  every  one  of  them  must  have  a 
meeting  point  because  one  extra  in  one  direction  and  another  extra 
in  the  other  direction  has  no  knowledge  of  either  one  being  on  that 
division.  So  that  is  the  work  that  the  train  dispatcher  has  to  take 
care  of  and  see  that  a  proper  meeting  point  is  made.  We  do 
that  in  various  ways.  We  may  have  a  stock-train,  a  very  important 
one.  40  or  50  cars  of  stock.  We  would  create  a  schedule  for  that  train 
by  specifying  the  time  he  should  pass  each  station,  and  give 
457  that  order  to  every  inferior  class  train  on  the  division.  We 
can  restrict  first  class  trains  and  put  passenger  trains  on  the 
siding  if  we  want  to.  In  other  words,  we  have  complete  control  over 
every  engine  that  operates  with  or  without  cars  on  a  division,  and 
have  charge  of  all  the  motor  cars  so  far  as  giving  the  line-up  is 
concerned.  [673] 

The  duties  of  a  train  dispatcher  really  are  very  complex.  Every 
time  there  is  a  hot-box  on  a  train,  especially  if  it  is  a  passenger  train, 
every  inferior  freight  train  is  affected  thereby.  If  the  train  is  de- 
layed  30  minutes  we  cannot  afford  to  let  every  freight  train  receive 
that  30  minutes  delay.  We  pick  them  up  with  train  orders,  by  giving 
them  orders  saying  that  this  passenger  train  is  running  30  minutes 
late  perhaps  from  A  to  M;  20  minutes  late  from  M  to  Z.  Or  we 
can  divide  it  into  shorter  stretches  so  as  to  afford  opportunity  for  the 
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passenger  train  to  make  up  some  lost  time.  We  are  quite  familiar 
with  every  engineer  and  conductor.  There  is  a  difference  in  some 
train  performances.  Sometimes  the  same  class  of  engine  does  not  do 
as  well  as  another  engine  of  the  same  type,  even  though  burning  just 
as  good  coal.  They  are  not  as  limber;  they  cannot  perform  ^s  well. 
We  have  to  know  all  those  details  in  order  to  expedite  an$  move 
trains  as  efficiently  and  with  as  little  delay  as  possible. 

If  a  man  pulls  out  a  draw-bar  and  another  man  breaks  in  two 
they  double  a  hill.  There  may  be  a  broken  rail;  there  may  be  ja  kinky 
rail;  there  may  be  snow  slides;  there  may  be  rock  slides^— all  of 
these  unexpected  contingencies  are  [674]  constantly  confronting  a 
train  dispatcher.  It  is  just  like  a  chess  board  with  inferioij  pieces, 
or  the  same  as  a  checker  board,  the  trains  moving  northbound  and 
southbound  in  opposite  directions,  or  eastbound  and  westbound  in 
opposite  directions. 

I  can  briefly  demonstrate  to  the  court  how  the  train  dispatcher 
keeps  a  record  of  the  movements  as  reflecting  the  multitude  of  details 
he  has  to  take  care  of.  I  would  like  to  have  some  assistance  if  you 
want  to  look  at  this.  It  is  too  long  to  handle  by  myself  (exhibiting 
a  long  record  sheet). 

This  is  the  performance  of  a  train  sheet,  24  hours,  3  men 

458  having  made  this  record.  The  top  line  here  (indicating)  gives 
the  conductor’s  and  engineer’s  names,  the  engine  number,  the 

number  of  the  train,  the  number  of  loads  and  empties,  the  tonnage, 
when  he  is  called,  when  his  16  hours  are  up.  The  stations  aite  in  the 
center,  you  will  notice;  and  right  here  (indicating)  is  going  east- 
bound  and  over  here  is  westbound.  Most  of  this  sheet  happens  to 
be  on  the  Indiana  Harbor  Belt.  That  is  bv  signal  indications.  This 
sheet  does  not  reflect  the  orders  nor  the  instructions  where  tl|e  trains 
are  to  meet  and  pass.  That  is  handled  in  another  train  order  book. 
This  is  just  one  train  sheet.  I  have  some  more  here.  I  have  one 
that  will  stretch  from  that  wall  [675]  over  to  this  wall  (indicating). 
That  was  formerly  handled  by  three  men  every  day.  But  j>ne  man 
has  to  handle  it,  and  in  order  to  do  it  we  have  one  train  sh^et  piled 
on  top  of  the  other.  We  frequently  have  train  sheets  on£  on  top 
of  the  other.  So  anyone  can  realize  how  burdensome  it  is  to  watch 
each  move  that  you  are  supposed  to  make  and  then  pull  o|ne  sheet 
out  and  lay  it  on  the  other,  when  somebody  reports  a  trjiin  here 
and  another  one  on  that  end  (indicating)  and  you  put  down  those 
records. 

459  [  679]  Q.  Mr.  Luhrsen,  I  want  to  draw  your  attention  par¬ 
ticularly  to  those  features  of  the  work,  if  any,  of  tjhe  train 

dispatchers  which  have  developed  in  the  last  few  years  tha|t  in  any 
respect  add  to  the  burden  or  responsibility  of  train  dispatchers. 

Mr.  McInnis.  That  question  obviously  goes  to  the  matter  of  super¬ 
annuation  in  railroad  service,  I  take  it. 

We  rather  have  the  feeling  that  we  have  not  sufficiently}  advised 
the  Court  as  to  the  specific  objections  which  we  desire  to  present  with 

1047S1 — 3G - 19 
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reference  to  the  commerce  power.  We  have  presented  the  general 
objection  to  the  introduction  of  any  testimony.  We  have  not  pre¬ 
sented,  very  fully  at  least,  the  specific  objections.  We  have  some 
feeling  that  we  may  not  have  completely  advised  the  Court  with 
respect  to  our  position  in  that  respect. 

Our  position  is  this :  As  the  case  proceeds,  the  Court  is  being  asked 
to  hear  testimony  of  witnesses  and,  upon  the  basis  of  that  testimony 
judged  by  the  Court  in  the  judicial  function  of  weighing  testimony, 
credibility,  and  the  sources  of  the  information  from  which  they 
speak,  to  come  to  a  conclusion  on  a  factual  matter  and  thus  overturn 
what  the  Supreme  Court  has  said  is  a  matter  of  law. 

On  the  matter  of  superannuation,  if  the  Court  will  bear  with  me 
for  just  a  few  moments,  I  desire  to  call  attention  to  the  declaration 
of  the  Supreme  Court  in  the  former  Alton  Railroad  case,  the  former 
railroad  retirement  case,  in  295  United  States  330.  In  that  case, 
after  reciting  and  declaring  the  [680]  various  features  of  the  act 
arbitrary  and  unreasonable  and,  therefore,  in  violation  of  the  Fifth 
Amendment,  the  Court  comes  to  a  consideration  of  another  question, 
the  question  of  the  relationship  of  that  pension  system,  which  was 
practically  the  same  as  that  which  is  before  the  Court  in  this  case,  to 
interstate  commerce.  The  Court  said  this : 

“When  to  these  considerations  is  added  that,  as  heretofore  said, 
the  Act  disregards  fitness  to  work,  pensions  the  worker  who 
460  retires  at  his  option  before  any  suggested  superannuation, 
irrespective  of  skill  or  ability'’ — 

That  had  reference  to  the  corresponding  30-year  clause,  which  is  in 
this  act — 

“pensions  those  who  are  presently  compelled  by  the  law  to  retire, 
irrespective  of  their  fitness  to  labor,  and  grants  annuities  to  those 
who  are  discharged  for  dishonesty  or  gross  carelessness,  it  becomes 
perfectly  clear  that',  though  the  plan*  may  bring  about  the  social 
benefits  mentioned  in  Section  2  (a),  it  has  and  can  have  no  relation 
to  the  promotion  of  efficiency,  economy,  or  safety  by  separating  the 
unfit  from  the  industry.  If  these  ends  demand  the  elimination  of 
aged  employees,  their  retirement  from  the  service  would  suffice  to 
accomplish  the  object.  For  these  purposes  the  prescription  of  a 
pension  for  those  dropped  from  service  is  wholly  irrelevant.”  I  skip 
some  language. 

“The  relation  of  retirement” — 
that  is  to  say,  separation  from  the  service — 

[681]  “to  safety  and  efficiency  is  distinct  from  the  relation  of  a  pen¬ 
sion  to  the  same  ends,  and  the  two  relationships  are  not  to  be 
confused.” 

Then,  without  reading  further,  the  Court  conclusively  declares  that 
whatever  may  be  the  needs  of  the  service  on  account  of  the  needs  of 
the  aged  in  the  service  for  their  retirement,  that  can  be  secured  by 
their  retirement,  and  there  is  no  power  in  Congress  to  add  to  a 
provision  for  retirement  a  provision  that  when  they  retire  they  shall 
be  paid  money  in  the  form  of  a  pension. 
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Finally  the  Court  said: 

“We  think  the  answer  is  plain.  These  matters  obviously  lie  out¬ 
side  the  orbit  of  congressional  power.”  The  case,  it  seems  to 

461  us,  is  in  a  rather  peculiar  state.  The  situation  in  the  case  is 
peculiar — I  mean,  of  course,  in  the  case  at  bar,  and  really  puts 

the  plaintiffs  in  this  case  in  somewhat  of  an  embarrassing  attitude. 
Witnesses  are  put  upon  the  stand  and  asked  general  questions  or  are 
asked  single  questions — and  I  am  not  criticizing  that;  we  did  the 
same  thing,  perhaps — which  lead  to  a  general  line  of  discussion.  The 
discussion  is  general;  the  question  is  general.  We  must  either  waive 
cross  examination  or  we  must  cross-examine  that  witness  about\ 
factual  matters  to  determine  whether  he  agrees  with  the  [Supreme 
Court  of  the  United  States  and  whether  he  knows  of  any  fa^ts  which 
would  change  the  view  of  this  Court  as  to  whether  the  Supreme 
Court  of  the  United  States  is  right.  i 

The  Court.  However  much  I  might  be  inclined  to  agree  with  your 
present  views,  my  idea  is  that  this  case  should  be  heard  fully  [682] 
so  that  if  it  goes  to  the  Supreme  Court  it  will  not  have  to  be  sent 
back  here  again.  I  shall,  therefore,  admit  it. 

Mr.  McInnis.  I  am  not  really  asking  for  a  ruling,  but  I  do  wish, 
the  record  to  show  that  the  plaintiffs  in  the  case  called  the  Attention 
of  the  Court  to  these  matters.  If  the  Court  could  give  me  just  one 
or  two  minutes,  I  should  like  to  call  the  Court’s  attention  |o  one  or 
two  other  points  in  the  decision  of  the  Supreme  Court. 

I  merely  want  to  mention,  not  for  the  purpose  of  extending  this 
into  an  argument  but  merely  to  preserve  the  record,  and  this  was 
merely  illustrative,  that  we  are  taking  evidence  here  as  to  ^he  effect 
on  the  morale  of  the  employees  of  the  system.  As  to  that,  the 
Supreme  Court  had  this  to  say : 

“In  final  analysis,  the  petitioners’  sole  reliance  is  the  thesis  that 
efficiency  depends  upon  morale,  and  morale  in  turn  upon  Assurance 
of  security  for  the  worker’s  old  age.  Thus  pensions  are  sought  to 
be  related  to  efficiency  of  transportation,  and  brought  within  the 
commerce  power.  In  supporting  the  Act  the  petitioners  [683] 

462  constantly  recur  to  such  phrases  as  ‘old  age  security’,  ‘assurance 
of  old  age  security’,  ‘improvement  of  employee  mqrale  and 

efficiency  through  providing  definite  assurance  of  old  age  security’  ” — 
and  so  forth. 

“These  expressions  are  frequently  connected  with  assertions  that 
the  removal  of  the  fear  of  old  age  dependency  will  tend  to  create 
a  better  morale  throughout  the  ranks  of  employees.  The  :heory  is 
that  one  who  has  an  assurance  against  future  dependency  will  do 
his  work  more  cheerfully,  and  therefore  more  efficiently.  The  ques¬ 
tion  at  once  presents  itself  whether  the  fostering  of  a  contented  mind 
on  the  part  of  an  employee  by  legislation  of  this  type,  is  in! any  just 
sense  a  regulation  of  interstate  transportation.  If  that  question  be 
answered  in  the  affirmative,  obviously  there  is  no  limit  to  thk  field  of 
so-called  regulation.  The  catalogue  of  means  and  actions  whibh  miorht 
be  imposed  upon  an  employer  in  any  business,  tending  to  the  satisfac- 
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lion  and  comfort  of  his  employees,  seems  endless.  Provision  for 
free  medical  attendance  and  nursing,  for  clothing,  for  food,  for 
housing,  for  the  education  of  children,  and  a  hundred  other  mat¬ 
ters,  might  with  equal  propriety  be  proposed  as  tending  to  relieve 
the  employee  of  mental  strain  and  worry.  Can  it  fairly  be  said 
that  the  power  of  Congress  to  regulate  interstate  commerce  extends 
to  the  prescription  of  any  or  all  of  these  things?  Is  it  not  apparent 

that  thev  are  reallv  and  essentiallv  related  solelv  to  the  social  welfare 
•/  •/  %/  %/ 

of  the  worker,  and  therefore  remote  from  any  regulation  of  commerce 
as  such?*'  [6S4]  With  reference  to  the  discharged  man,  the  Court 
said : 

“It  is  arbitary  in  the  last  degree  to  place  upon  the  carriers 

463  the  burden  of  gratuities  to  thousands  who  have  been  unfaith¬ 
ful  and  for  that  cause  have  been  separated  from  the  service, 

or  who  have  elected  to  pursue  some  other  calling,  or  who  have  re¬ 
tired  from  the  business,  or  have  been  for  other  reasons  lawfully  dis¬ 
missed.  And  the  claim  that  such  largess  will  promote  efficiency  or 
safety  in  the  future  operation  of  the  railroads  is  without  support  in 
reason  or  common  sense.7' 

We  are  now  hearing  the  evidence  of  witnesses  to  persuade  this 
Court  that,  despite  what  the  Supreme  Court  of  the  United  States  has 
said,  it  does  have  support  in  reason  and  common  sense  to  persuade 
this  Court  to  declare  that  the  Supreme  Court  of  the  United  States 
was  wrong.  Those  are  the  features  which  I  merely  wish  to  mention. 
On  each  of  them  the  Supreme  Court  has  already  declared  the  law 
of  the  land.  So,  our  objection,  in  addition  to  the  broad,  underlying 
objection  that  no  evidence  should  be  taken  on  the  subject,  is  that 
Congress  could  not  exercise  the  commerce  power  in  this  fashion ;  and 
moreover,  that  the  Supreme  Court  has  already  so  declared. 

The  Court.  I  do  not  think  that  I  stated  what  my  action  was,  but 

I  #  * 

I  am  admitting  this  Subject  to  your  objection  and  subject  to  a  motion 
to  strike.  , 

Mr.  McIxnis.  Of  course,  we  will  have  an  exception  ? 

The  Court.  Yes.  [685] 

Mr.  Luhrsex  (continuing).  There  are  many  features  of  the  work 
of  the  train  dispatchers  which  have  developed  in  the  last  few  years 
that  add  to  the  burden  or  responsibility  of  train  dispatchers. 

Principal  of  all  is,  first,  giving  motor  cars  line-ups.  By  motor 
cars  I  mean  those  which  are  handled  by  the  section  men,  signal  fore¬ 
men,  Western  Union  gangs,  and  some  officers.  They  all  receive  a 
line-up  indicating  what  trains  will  pass  or  arrive  through  that  terri¬ 
tory  through  which  they  expect  to  travel  with  their  motor  cars. 
We  give  as  many  motor  car  line-ups,  practically,  as  we  do  train 
orders,  and  they  are  just  as  important,  for  the  reason  that  the 

464  motor  car,  when  it  is  hit  by  a  train,  may  derail  the  train  and 
thereby  injure  as  well  as  cause  fatal  accidents  to  the  passen¬ 
gers  on  the  train.  So  they  are  very  important  to  us.  That  is  an 
additional  dutv. 
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We  also  in  recent  years  are  compelled  to  flag  for  the  rear  cjf  trains 
in  many,  many  instances,  on  practically  every  railroad.  I  ijaean  by 
that  that  when  a  freight  train  or  passenger  train  stops  anywhere  on 
the  main  line,  the  flagman  is  supposedly  expected  to  go  to  the  rear 
of  the  train  and  flag  oncoming  trains  going  in  the  same  direction. 

This  has  been  obviated  to  a  great  extent  by  imposing  that  duty  on 
the  train  dispatcher,  whereby  he  now  issues  train  [G86]  ordets  to  the 
train  that  is  going  to  stop  and  by  giving  all  trains  in  the  rear  an  order 
that  they  will  wait  at  stations  in  the  rear  of  this  train,  thereby  obvi¬ 
ating  the  necessity  of  manually  flagging.  That  has  caused  a  reduc¬ 
tion,  naturally,  in  the  train  service  employees ;  we  have  assuijned  that 
responsibility. 

In  recent  years,  particularly  the  last  two  or  three  years,  jat  many 
points  where  we  handle  Western  Union  messages  of  passengers,  they 
leave  the  messages  with  the  conductors,  who  bring  them  ujp  to  the 
train  dispatcher’s  office,  and  he  handles  those. 

We  have  today  a  regulation  which  requires  us  to  give  trains  regis¬ 
ter  checks  at  junction  points  or  terminals,  in  many  instances,  where 
formerly  they  were  required  to  register  and  observe  that  all  superior 
trains  from  either  direction  had  arrived  or  departed.  When  they 
checked  such  register,  they  knew  what  trains  had  arrived,  and  they 
knew  what  rights  they  had  to  proceed.  Today  we  issuei  register 
checks  to  those  trains  in  advance  of  such  junction  points,  stating  that 
all  overdue  trains  at  a  certain  specific  time  have  arrived  and  (departed. 
That  obviates  the  checking  of  the  register,  and  the  trains!  proceed 
without  stopping.  That  is  an  additional  responsibility  upon  us. 

Another  duty  that  we  now  have,  which  is,  I  will  say,  hazardous  at 
least — I  could  make  it  more  expressive — they  have  eliminated  teleg¬ 
raphers  at  many  of  the  train-dispatching  offices,  and  we  now 
465  issue  train  orders  which  originally  must  be  written  in  the  book 
as  you  authorize  them.  Today,  after  having  made  transmis¬ 
sion,  we  have  to  take  the  carbon  files  [687]  and  make  anywhere  from 
three  to  nine,  and  sometimes  more,  copies  on  this  tissue  paper,  of  the 
order  that  we  issued,  when  the  first  man  repeats  it  back,  instead  of 
having  the  operator  at  our  point  repeat  that  order — there  is  no  one 
there — it  eliminates  that  countercheck  for  a  possible  error.  The  train 
dispatcher  delivers  that  order  himself  to  the  conductor  or  the  engineer, 
sometimes  both. 

These  additional  duties  have  had  a  very  important  effect  on  the 
men  in  that  they  are  not  able  to  keep  up  with  the  pace,  as  we 
formerly  could  before  we  had  all  these  additional  duties,  andjit  strikes 
the  older  man  particularly ;  he  is  not  as  fast  with  his  pen.  j 

I  can  judge  that  by  myself.  I  am  not  as  fast  with  a  pen  at  age  59 
as  I  was  10  years  ago — not  anywhere  near  so — and  yet  they  have 
speeded  it  up  so  that  a  man  has  to  be  able  [688]  to  write  fast.  If 
there  is  excessive  mileage  or  any  additional  territory,  it  requires  the 
handling  of  that  district  by  both  telephone  and  telegraph.  Many 
of  those  older  men  are  not  capable  of  transmitting  by  Morse  an  order, 
nor  as  fast  as  a  young  man. 
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Another  thing,  when  he  sends  an  order  by  telegraph,  if  he  is  right- 
handed,  he  can’t  telegraph  the  order  and  at  the  same  time  put  it  in 
the  book,  as  is  done  by  telephone.  The  operator,  who  may  be  a  young 
man  and  can  repeat  it  back  faster  than  the  older  man  can  copy,  is 
naturally  slowed  up  a  bit  by  the  older  man’s  necessity  to  copy.  A 
younger  man  can  keep  up  with  him. 

Assuming  that  you  have  a  dispatcher  in  charge  of  a  station,  who 
must  do  the  sort  of  work  I  have  mentioned,  who  is  slow  and  relatively 
inefficient  on  the  one  hand,  and  assuming  that  you  have  on  the  other 
hand  an  expeditious  and  reasonably  competent  man — the  handling  of 
this  work  more  rapidly  on  the  one  hand  and  more  slowly  on  the  other 
very,  very  considerably  affects  the  problem  of  keeping  trains  on 
their  way.  I  will  explain  why.  The  older  man,  when  he  has 

466  numerous  trains  on  his  road,  makes  one  move  at  a  time,  instead 
of  figuring  out  a  combination  of  movements.  The  particular 

movement  of  a  meeting  point  that  he  makes  in  the  first  instance 
might  cause  the  least  '[689]  delay;  but  the  combination  which  will 
follow  meeting  other  trains — three  or  four  going  in  opposite  direc¬ 
tions — may  mean  a  longer  delay.  The  young  man  is  more  apt  to, 
and  usually  does,  figure  quite  in  advance  of  those  conditions.  He 
will  prepare  meeting  points  on  the  basis  of  following  meeting  points 
that  he  is  contemplating  making,  and  thereby  delays  are  naturally 
obviated  or  reduced  to  a  great  extent,  if  you  figure  out  the  combina¬ 
tions  like  the  younger  men  are  more  apt  today  to  do  it. 

Furthermore,  you  take  the  older  man  when  he  turns  his  transfer 
over  to  the  vounger  man — and  usually  the  older  men  are  on  first 
tricks  by  right  of  seniority — it  is  all  too  frequent  that  there  are  a  lot 
of  orders  that  could  have  been  put  out  to  expedite  the  business,  that 
the  younger  man  has  to  absorb,  or  carry  the  load  of  older  men.  That 
frequently  happens  with  the  older  men.  I  will  say  for  that  class 
that  the  younger  men  are  only  too  glad  to  help,  as  far  as  that  goes; 
but.  nevertheless,  the  load  is  carried  on  to  another  man,  rather  than 
he  carrying  it  himself. 

That  tends  to  deter  the  movement,  to  some  extent  at  least,  of  the 
train.  You  could  not  perhaps  put  your  finger  on  each  individual 
case,  but  the  general  check-up,  I  am  sure,  if  it  could  be  made  of 
them — although  it  would  be  impossible,  by  reason  of  no  two  days 
being  alike  in  train  movement. 

The  strain  or  nerve  tension  upon  men  who  for  any  appreciable 
length  of  time  are  in  [690]  service  as  train  dispatchers,  of  course, 
affects  men  differentlv,  in  some  instances,  but  as  a  general  rule  the 
present  strain  under  which  a  train  dispatcher  works  causes  him  to 
begin  to  lag.  He  is  not  as  peppy  as  he  was  formerly,  and  I  would 
say  it  starts  around  55,  56,  or  57.  He  is  not  as  fast  or  as  capable  of 
keeping  up  with  the  pace  of  younger  men,  and  that  depreciates  him 
as  he  goes  along. 

I  will  say  there  are  exceptions.  We  have  some  men  who  are 

467  72.  I  know  of  two — the  only  two  I  do  know  of — who  are 
working  a  trick,  and  I  believe  they  are  capable,  but  they  are 
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absolutely  exceptions.  Ordinarily  I  would  say  that  the  traiin  dis¬ 
patcher  begins  to  slow  up  after  he  has  reached  55. 

Each  dispatcher  has  16  hours  off  between  shifts,  and  he  lias  one 
day  off  a  week. 

The  sheet  I  did  not  demonstrate,  however,  shows  three  traiii  sheets 
formerly  handled  by  three  men,  and  now  handled  by  one  man,  and 
that  is  the  man  from  midnight  to  eight,  so  he  takes  the  transfer  from 
three  different  train  dispatchers,  and  does  that  work  himself. 

This  8-hour  shift  is  constant.  No  one  gets  a  chance  to  go  and  eat. 
He  carries  his  “nose-bag”,  as  we  call  it,  and  frequently  takes  [691] 
it  back  home  because  he  doesn’t  have  time  to  eat. 

I  inquired  recently  with  respect  to  whether  or  not  there  are  any 
considerable  number  of  men  in  the  dispatching  service  who  die  sud¬ 
denly  of  apoplexy,  and  had  submitted  to  me  from  the  office  deaths 
in  the  past  10  years  of  9S  men  out  a  possible  1,800.  Only  lp  of  the 
men  attained  the  age  of  65  or  over,  and  every  one  of  those  were 
sudden  deaths,  some  dying  on  the  way  to  the  office,  leaving  the  office, 
or  even  12  hours  later  or  8  hours  later. 

From  my  knowledge  of  the  work  and  of  the  relative  capacities  of 
the  men  at  various  ages,  in  my  judgment,  the  operation  |  of  this 
retirement  system,  authorized  bv  the  Retirement  Act.  wohld  con- 
tribute  very  considerably  to  efficiency  in  the  work  of  train  dis- 
patching.  They  would  make  a  more  uniform,  average  service,  with¬ 
out  having  spasmodic  let-ups  and  then  speeding  up  between  the 
different  acres  of  men.  I  think  the  older  men  getting  out  of  the 
service  would  be  substituted  by  younger  men,  just  like  [692]  our 
present  bus  and  truck  drivers.  I  have  never  seen  any  old  men  con¬ 
tinuing  in  the  service  in  this  new  competitive  industry. 

You  take  men  wanting  to  drive  automobiles.  The  younger  man 
can  get  it  quicker,  and  naturally  the  older  man  can’t  keep  up  with 
the  pace.  If  we  had  the  younger  ages  in  this  industry,  it 
468  would  add  materially  to  efficiency  and  greater  speed,!  to  fit  in 
with  the  present  stream-line  trains  and  the  new  innovations 
we  are  adopting  almost  daily. 

There  is  no  chance  for  promotions  in  the  dispatcher’s  stervice  at 
the  present  time,  since  we  have  2,500  train  dispatchers  derpoted,  on 
the  waiting  list.  Naturally,  those  were  the  younger  men,  some  of 
them  with  experience  of  5,  10,  and  15  years.  It  has  been  nothing  but 
demotions  in  the  last  6  or  7  years,  and  there  is  really  nothing  there 
for  a  young  man  to  enter  into  this  field  of  train  dispatching,  because 
other  men  will  have  to  be  absorbed  before  there  is  any  chance  for 
promotion. 

I  might  add,  further,  that  we  have  many  trainmasters,  demoted 
assistant  superintendents,  and  some  superintendents,  who  came  from 
the  ranks  of  train  dispatchers,  who  are  today  back  in  the  train  dis¬ 
patchers’  ranks.  I  feel  that  those  men  would  naturally  take  their 
various  steps  of  promotion  before  we  would  get  the  benefit  of  it. 

I  might  add  further  here  just  one  observation.  In  my  experience 
of  44  years  of  railroading,  and  quite  a  number  of  years  as  train  dis- 
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patcher  and  as  national  adviser  of  our  [693]  association,  I  have  never 
yet  heard  of  a  lady  train  dispatcher,  although  ours  is  not  what  you 
would  call  manual  labor.  It  is  principally  writing  and  moving 
trains.  Yet  I  do  not  know  of  ever  having  known  of  a  lady  train  dis¬ 
patcher.  I  do  not  think  she  could  stand  the  strain.  This  is  a  nerve- 
wracking  game.  You  have  the  possibility  of  one  error,  although  the 
error  may  not  be  on  vou  at  all.  If  you  think  of  two  trains  going  in 
opposite  directions,  with  a  meeting  point  at  a  certain  station,  and  one 
train  is  not  observing  that  meeting  point,  and  you  check  up  to  see 
where  the  error  is,  it  is  a  strain  to  think  the  error  might  be  on  you. 

We  have  the  operation  of  the  seniority  rule  in  our  craft,  the  same 
as  in  the  others  that  were  mentioned.  That  is  why  I  say  the  elimi¬ 
nation  of  large  numbers  of  train  dispatchers  has  led  to  an  increase 
in  older  men. 

Cross  examination  by  Mr.  Aronson  : 

469  Our  organization  sponsored  the  seniority  rule.  We  are  in 
favor  of  it.  I  think  it  is  a  good  thing;  we  like  it.  We  would 

like  to  extend  it  much  further  than  the  [694]  management  has  been 
willing  to  agree.  But  even  to  the  extent  that  it  is  effective  at  the 
present  time.  I  think  it  is  desirable  in  the  interest  of  the  industry. 

I  think  I  last  engaged  in  active  dispatching  or  other  railroad  serv¬ 
ice  on  the  pay  and  active  list  of  a  carrier  in  April  1918.  I  worked 
one  dav,  because  I  remember  having  a  check  in  my  office  for  10 
cents  retroactive  pay,  and  I  framed  it,  for  that  particular  day.  That 
is  the  last  dav  I  worked  in  active  service. 

I  am  at  the  present  time  a  furloughed  train  dispatcher  on  the 
Great  Northern.  So,  I  believe  I  come  not  only  within  the  category  of 
an  employee-representative  under  this  Tax  Act  and  Retirement  Act, 
but  I  also  come  under  the  category  of  one  in  the  employment  rela¬ 
tion  under  the  definition  of  both  these  acts.  All  told,  I  have  been 
in  the  railroad  service  beginning  in  189*2  until  approximately  the  date 
I  stated;  and  thereafter  I  have  been  in  continuous  service  with  the 
organization  in  the  capacity  I  have  just  stated.  [695]  So,  notwith¬ 
standing  the  fact  that  I  have  been  in  the  employ  of  no  railroad  com¬ 
pany  since  April  1918,  under  the  provisions  of  this  act,  I  believe 
I  am  today,  and  on  the  date  of  its  enactment  I  was,  eligible  for 
retirement  and  annuity.  I  have  shared  in  the  contribution  made  by 
the  dispatchers  to  the  performance  of  the  railroads. 

The  dispatchers  post  of  duty,  while  he  is  on  duty,  is  in  the  one 
office.  When  I  spoke  about  the  dispatcher  flagging  trains,  I  did  not 
mean  merely  that  he  gives  telephone  or  telegraph  instructions  from 
his  desk;  they  are  not  instructions;  they  are  positive  train  orders 
which  must  be  signed  by  the  men  affected — by  the  trains  affected. 
Whatever  he  does  is  done  while  he  sits  at  his  desk.  [696]  I  don’t 
think  the  dispatcher  does  any  physical  work  at  all.  His  is  either 
telephone  work  or  Morse  telegraph  work,  principally,  and  making 
out  many  reports.  I  will  say  it  is  all  mental  work.  I  think 

470  that  will  cover  it.  There  is  no  physical  work  connected  with! 
the  train  dispatcher’s  duties. 
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I  don’t  think  men  generally  start  cracking  mentally  at  about  the 
age  of  55,  but  I  do  think,  so  far  as  being  able  to  put  down  the  things 
and  the  performance  of  their  duties,  that  they  can  think  much  faster 
than  they  can  put  down  records  of  and  what  they  are  required  to 
keep  records  of.  I  think  they  start  slipping  at  the  age  of  55i 

I  was  not  in  the  service,  so  I  could  not  speak,  but  I  imjagine  I 
would  have  been  an  exception  to  that  general  rule. 

[697]  It  is  the  fact  that  there  is  no  physical  labor  on  the  part  of 
a  train  dispatcher.  I  think  I  have  answered  questions  promptly  and 
without  hesitation,  but  the  train  dispatcher  would  have  to  put  all 
those  things  down  as  a  matter  of  record,  and  I  am  not  doing  that, 
and  that  is  why  I  could  not  keep  it  up  at  all  at  my  present  kge,  and 
1  know  it.  I  can’t  shift  my  train  sheets  fast  enough  to  kno^v  where 
to  put  an  “OS”  and  another  one  at  this  end. 

I  can’t  remember  exactlv  in  what  year  I  went  to  work  for  the 
Great  Northern  Railroad,  but  it  was  around  1904  or  1905.  I  worked 
for  the  Northern  Pacific  one  year.  I  can’t  say  what  year  tihat  was. 
I  have  the  record,  of  course,  but  I  haven’t  it  with  me.  [698]'  I  don’t 
know  at  the  present  time  myself  the  precise  year  I  went  to  ^vork  for 
the  Northern  Pacific.  I  think  it  was  1904  or  1905  that  I  wen^  to  work 
for  the  Great  Northern  Railroad,  I  am  not  positive.  I  'rcfould  not 
know  the  precise  month. 

The  railroads  have  in  the  aggregate  at  the  present  time  approxi¬ 
mately  3,400  train  dispatchers.  It  may  be  a  few  more  or  a  few  less. 
It  is  less  than  3,500,  I  am  quite  positive.  [ 

The  work  of  a  train  dispatcher  or  the  scope  of  operations  of  a 
train  dispatcher  is  limited  to  operating  the  division.  There  are  three 
tricks  of  8  hours  each  and  three  dispatchers  covering  the  consecutive 
24  hours  of  each  day  and  night.  The  density  of  traffic  {varies,  of 
course,  on  divisions  and  on  railroads,  more  so  in  congested  manu¬ 
facturing  regions.  It  varies. 

471  [699]  There  are  also  among  those  3,400  train  dispatchers, 

some  who  are  on  divisions  that  have  a  limited  number  of  trains 
per  day  and  some  who  are  on  highly  congested  divisions  ot  branches 
that  are  different,  but  I  know  very  few  that  are  thin,  because  they 
have  had  enough  mileage  added  to  make  it  thick.  They  have  added 
traffic,  and  they  have  added  trains. 

If  a  man  has  a  150-mile  division  with  20  trains  a  day,  and  the 
traffic  is  reduced  50  percent,  he  has  only  10  trains.  But  he  has  added 
to  him  three  other  divisions  upon  which  there  are  only!  10  trains 
on  each  division,  and  they  are  reduced  50  percent,  leaving  him  15 
on  these  three  divisions,  which  would  make  15  plus  his  10  on  his 
original  division,  or  25.  It  is  impossible  to  state  how  nlany  train 
movements  that  involves  in  8  hours,  because  of  the  contingencies  and 
emergencies  that  would  arise. 

If  I  might  explain.  On  our  time  cards,  where  we  have  two  trains 
of  the  same  identical  importance,  east  and  west,  or  north  and  south, 
the  north-bound  and  east-bound  trains  usually  are  superior  by  right 
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of  direction.  If  they  are  timed  at  one  and  the  same  time  at  a  station, 
the  inferior  train  must  clear,  by  positive  rule,  5  minutes  in  advance  of 
the  other  train.  Therefore,  he  can’t  make  that  meeting  point,  even 
though  specified  on  the  card,  without  specific  order  from  the  train 
dispatcher.  [700]  That  can  happen  even  on  double-track  and  four- 
track  divisions.  It  does  not  usually  happen  on  four-track  railroads 
on  positive  meeting  points,  but  it  does  in  reversing  movements  fre¬ 
quently. 

The  exhibit  that  I  had  here  and  displayed  in  court,  and  that  I 
understand  counsel  is  intending  to  offer  or  has  offered  in  evidence,  is 
a  train  sheet  covering  the  operations  for  one  trick.  That  sheet  repre¬ 
sented  the  record  made  of  the  work  of  three  train  dispatchers,  each 
over  a  period  of  8  hours  of  service;  it  did  not  include  all  of  their  work. 
It  constituted  the  record  of  every  last  train  movement  that  was  in¬ 
volved  on  the  division.  That  was  a  24-hour  sheet  of  the  Indiana  Har¬ 
bor  Belt  Railroad.  That  is  a  switching  railroad  around  Chicago;  it  is 
partly  owned  by  the  New  York  Central,  partly  by  the  North- 
472  western,  and  partly  by  the  Milwaukee,  as  a  matter  of  fact. 
The  mileage  of  that  belt  railroad  is  [701]  approximately  42 

miles. 

I  would  not  say  that  is  one  of  the  most  densely  operated  pieces  of 
railroad  mileage  in  the  countrv.  The  New  York  Central  electric 
division  out  of  Grand  Central  Station.  I  will  say,  has  three  times 

more.  The  Indiana  Harbor  Belt  Railroad  is  one  of  the  most  denselv 

•/ 

operated  trackages,  for  freight  traffic. 

I  have  kept  in  touch  and  now  keep  in  touch  quite  generally  with 
train  dispatchers  all  over  the  country  and  with  the  work  that  they 
are  doing.  I  frequently  stop  off  and  visit  them  in  my  travels.  They 
are  a  quite  competent  lot  of  men.  If  I  would  pass  my  own  judgment 
on  them,  in  manv  cases  I  would  say  they  are  not  capable  of  doing 
what  is  expected  of  them.  In  my  judgment  there  is  too  much  loaded 
on  train  dispatchers.  [702]  Age  and  ability  both  enter  into  it,  and 
also  it  is  too  much  work  for  one  man,  when  we  do  have  trains 
standing  still  waiting  for  orders,  which  is  inefficient,  and  I  know 
that,  and  the  men  report  that  to  me,  where  the  trains  are  waiting  for 
orders  because  they  can’t  get  to  them.  You  will  find  they  invariably 
come  to  me — this  information  comes  from  older  men  rather  than 
from  younger  men. 

[703]  I  have  never  injected  the  age  in  these  arguments  where  we 
have  argued  about  being  overloaded.  Before  the  Commission,  we 
have  argued  continuously  trying  to  get  a  6-hour  day  for  train  dis¬ 
patchers,  figuring  that  would  be  of  some  material  aid.  I  want  the 
6-hour  day  for  train  dispatchers,  regardless  of  age.  I  would  cer¬ 
tainly  want  that  to  apply  to  every  member  of  my  organization, 
whether  he  is  old  or  young.  I  have  quite  consistently  taken  the  posi¬ 
tion  that  regardless  of  the  age  of  train  dispatchers,  they  are  doing 
more  work  than  they  should,  at  the  present  time.  But  I  still  bear  in 
mind  the  old  age. 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


295 

As  a  result  of  the  operation  of  the  seniority  rule  during  these 
recent  years  of  depression,  a  good  many  train  dispatchers  have  been 
demoted  to  telegraphers’  positions  or  other  positions.  And  notwith¬ 
standing  that  demotion  during  the  depression,  train  operations 
473  are  speedier  today  than  they  have  ever  been  in  railroad  history. 
That  is  due  to  many  different  things.  i 

[704]  Redirect  examination  by  Mr.  Hay:  j 

I  want  to  qualify  my  original  answer  by  saying  this :  that|  I  think 
there  are  manv  different  ways  bv  which  we  could  improve  the  situa- 
tion,  if  we  had  the  opportunity  to  handle  trains  when  they  need 
train  orders  and  when  motor  cars  need  train  orders.  We  frequently 
cannot  get  to  them  to  give  them  the  orders  as  they  should  be  put 
out.  Now,  that  is  because  of  overloading,  I  will  admit.  But  the 
other  factor  is  that  an  older  man  will  have  more  of  those  conditions 
than  a  younger  man,  because  a  younger  man  can  grasp  these  things 
more  quickly  and  he  can  act  more  alertly.  And  the  final  answer  is 
that  I  believe  it  would  still  advance,  and  I  hope  it  does,  i:o  enable 
the  railroad  to  meet  the  competition  today.  That  is  the  way  I  feel 
about  it. 


Recross  examination  bv  Mr.  Aronson:  I 

v 

[705]  I  have  not  said  for  one  moment  that  a  man’s  mental  condi¬ 
tion  began  to  lag  about  age  55.  I  think  he  can  just  act  faster. 

It  is  my  position  that  the  Railroad  Retirement  Act  would  benefit 
very  much  by  requiring  men  to  be  retired  at  least  at  60.  I  would 

say  I  think  it  is  more  efficient  if  the  men,  when  they  begin  to  lag, 

could  depend  on  retirement,  rather  than  the  situation  now,  where 
the}’  cannot  be  sure  of  a  pension.  55  is  not  the  age  at  which  the 
Government  system  will  cause  them  to  retire.  [706] 

I  say  that  the  train  dispatcher,  for  the  work  he  has  to  ^perform, 
and  the  wear  and  tear  on  him  during  his  life  as  a  train  dispatcher, 
justifies  for  him  a  pension  at  55.  I  think  it  would  be  a  gj>od  thing 
for  him  and  for  the  railroad  industry. 

I  would  prefer  that  there  be  no  compulsory  retirement  age, 
474  because  vou  alwavs  have  exceptions  to  the  rule,  where  a  man 

may  be  continued  and  might  be  a  very,  very  good  man  to 

the  service.  I  think  it  should  be  left  open  to  the  man,  to  choose 
whether  he  wants  to  retire  at  60,  if  he  feels  that,  in  his  best  interests, 
and  for  the  service,  and  for  the  better  life  in  the  future  or  Enjoyment 
of  it,  at  least,  in  his  declining  years.  I  think  he  should  be  (privileged 
to  choose  on  that  score.  If  you  make  it  compulsory,  then  it  is  not 
left  open  for  those  to  choose — who  are  capable. 

My  supposition  as  to  the  Retirement  Act’s  giving  greater  effi- 

ciencv  to  the  railroad  sendee,  is  in  the  light  of  the  fact  that  it  does 

*  #  '  ^ 

not  call  for  retirement  at  the  age  which  I  stated  as  the  !age  when 
the  men  begin  to  lag;  I  say  that  because  the  men  have  said  they 
began  to  lag  at  50  or  52,  and  they  are  not  willing  to  take  the  cut  back. 
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[707]  Further  redirect  examination  by  Mr.  Hay: 

I  have  direct  information  from  a  large  number  of  men  on  the 
particular  situation  as  to  their  attitude  on  the  retirement.  Many, 
many  letters,  as  recent  as  May  5  of  this  year,  saying  that  they  want 
to  retire  even  before  65 — some  at  age  62,  63,  64. 

W.  D.  Johnson  was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  examination,  bv  Mr.  Hay: 

I  live  at  the  present  time  in  the  City  of  Washington.  I  will  be 
fifty-five  years  old  in  October,  this  year.  I  am  vice  president  and 
national  legislative  representative  of  the  Order  of  Railway  Con¬ 
ductors. 

I  entered  [708]  the  railroad  service  as  a  brakeman,  on  the  Hanni¬ 
bal  &  St.  Joe  Railroad,  which  is  a  part  of  the  Burlington  System, 
on  the  18th  dav  of  October  1898.  I  was  17  years  old  on  that  dav. 

I  served  as  brakeman  on  the  Hannibal  &  St.  Joe  from  October 
1898,  until  November  1899.  I  left  the  Burlington  Railroad  and 
hired  out  as  a  brakeman  on  the  Missouri  Pacific  Railroad,  in 
475  December  1889,  and  remained  with  the  Missouri  Pacific  until 
October  1900.  I  worked  for  the  Missouri  Pacific  as  a  brake- 
man  on  freight.  Part  of  my  service  period  on  the  Hannibal  &  St. 
Joe  Railroad  was  as  a  freight  brakeman,  passenger  brakeman,  and 
vard  brakeman. 

I  left  the  Missouri  Pacific  in  October,  I  think  it  was  on  the  17th 
day;  and  I  went  to  Van  Buren,  Arkansas,  where  I  hired  out  as  a 
brakeman  on  the  Iron  Mountain  Railroad,  which  is  now  a  part  of 
the  Missouri  Pacific  Railroad,  on  October  18,  1900.  And  I  remained 
in  the  service  of  the  Iron  Mountain  until  October  1903.  I  was  pro¬ 
moted  to  the  position  of  a  freight  conductor  in  1902.  I  served  as 
extra  conductor  and  brakeman  up  until  the  time  I  resigned,  in  October 
1903.  I  stayed  there  3  years  to  [709]  a  day. 

Then  I  went  across  the  river  to  Fort  Smith,  Arkansas,  and  hired 
out  as  a  brakeman  and  conductor  on  the  Frisco  Railroad.  And  I  re¬ 
mained  there  until  April  1904.  I  then  went  to  the  Gulf,  Colorado 
&  Santa  Fe  Railroad,  and  hired  out  as  a  conductor.  And  my  seniority 
dates  from  the  11th  day  of  April  1904,  up  to  this  good  hour. 

In  other  words,  I  have  been  with  the  Santa  Fe  Railroad  32  years, 
plus  April  to  the  present  time,  as  a  conductor.  I  served  with  the 
Santa  Fe  as  a  freight  conductor,  yardmaster,  in  all  capacities  as  a 
freight  conductor  and  as  a  passenger  conductor.  I  was  running  a 
passenger  train  at  the  time  I  left  the  service  to  take  over  the  duties 
of  this  office,  which  was  effective  August  1,  1931. 

During  the  sessions  of  Congress  I  devote  the  most  of  my  time 
here  in  Washington,  looking  after  legislative  matters.  And  at  in¬ 
tervals  I  am  assigned  to  handle  outside  assignments  on  the  various 
railroads,  involving  disputes  with  respect  to  pay  claims  and  viola¬ 
tions  of  the  various  agreements. 
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My  work  has  been  of  such  a  nature  as  to  carry  me  out  bver  the 
country  and  give  me  an  opportunity  to  observe  the  work  and  ^he  kind 
of  work  that  is  going  on,  and  contact  the  men  who  are  in  the  active 
service.  I  have  traveled  approximately  60,000  miles  in  the 

476  last  20  months,  which  has  carried  me  to  some  parts  of  the 

northern  section  of  the  country  and  the  Middle  West,  through¬ 
out  the  southeastern  territory,  and  throughout  the  East — which  [710] 
has  afforded  me  an  opportunity  to  talk  to  many  men  in  train  service. 
I  make  it  a  practice,  when  I  ride  on  a  train,  to  make  mysel|f  known 
to  the  train  conductor — I  don't  know  them  all — and  many  times  to 
the  Pullman  conductor,  and  likewise  to  the  train  brakeman  and  the 
flag  man.  And  through  that  method  I  have  had  the  pleasure  and 
privilege  and  opportunity  to  talk  to  these  men  throughout  the  vari¬ 
ous  parts  of  the  country.  | 

In  addition  to  that,  I  might  say  that  I  have  also  been  privileged 
to  attend  approximately  60  meetings — what  we  term  as  division 
meetings — that  is,  of  our  organization ;  and  some  State  meetings  and 
union  meetings  throughout  this  territory  in  the  last  20  moiiths. 

I  feel  that  the  work  that  I  am  now  engaged  in  has  afforded  me  an 
opportunity  to  keep  abreast  with  the  times  and  the  work  that  is 
being  required  of  the  freight  and  passenger  conductors. 

The  duties  of  the  freight  conductor  are  many — which  sometimes 
increase  on  the  various  trips  and  under  certain  conditions.  It  is 
principally  of  a  supervisory  capacity.  However,  he  has  hi^  account¬ 
ing  and  his  clerical  work  to  do,  and  in  some  instances  he  i$  required 
to  [711]  take  the  place  of  one  of  the  trainmen  on  the  train,  knd  assist 
in  the  switching  or  the  handling  or  the  other  work  in  cbnnection 
with  his  train,  at  the  various  stations. 

The  “trainmen”  are  identified  as  the  brakemen.  We  have  the 
conductor  and  two  brakemen  on  some  crews,  and  a  conductor  and 
three  brakeman  on  many  of  the  local  freight  trains.  On^  of  those 
brakemen,  however,  is  identified  as  the  flag  man,  and  he  remains 
at  the  rear  end  of  the  train  and  protects  the  train  at  all  stops,  unless 
he  is  relieved  of  that  duty  by  some  other  member  of  the  brew. 

You  take  a  local  freight  train,  and  a  man  starting  out.  The 
conductor  has  the  preliminary  work  of  going  and  getting  a  check 
on  his  train,  on  single-track  railroad,  getting  his  orders  or 

477  checking  his  charge  and  register  of  his  watch — com] Daring  his 
time,  delivering  orders  to  the  engineer  and  also  verifying  the 

time  of  the  train  in  the  train  book,  and  preliminary  checking  of 
the  waybills,  to  see  if  they  correspond  with  the  records  in  his  train 
book.  And  he  is  required  to  make  out  switch  lists  for  all  cars  that 
are  left  at  the  intermediate  points.  He  is  required,  enrbute,  to  be 
agent,  so  to  speak,  of  all  cars  at  blind  sidings,  and  keeping  an  account 
of  them — that  is  a  telegraphic  report. 

He  is  [712]  supposed  to  sort  the  bills  in  the  envelope,  of  t|he  1.  c.  1. — 
less  than  carload  lots — which  break  enroute.  He  supervises  the 
switching,  and  in  many  instances  assists  in  doing  the  wojrk;  and  at 
many  times  he  is  called  to  assist  in  handling  the  local  freight  in  or 
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out  of  the  cars — which  does  require  a  certain  amount  of  physical 
requirements  on  his  part. 

Many  times  he  is  required  to  go  from  the  rear  end  of  the  train  to 
the  head  end  of  the  train,  while  in  motion. 

In  railroad  parlance,  that  is  “cooning”  the  train.  In  other  words, 
he  goes  over  the  train  while  in  motion — which  on  the  average  train 
requires  that  he  goes  over  low  cars  and  high  cars,  over  loaded  coal 
cars,  around  oil  cars,  or  pars  loaded  with  machinery.  The  operation 
called  “cooning”  the  train  is  to  assist  in  the  movement  of  the  train  ; 
he  may  have  some  work  to  do  up  forward.  And  that  is  required 
more  today  than  in  the  past.  And  he  goes  over  the  train  and  gets  his 
work  done  before  the  particular  point  is  reached,  in  order  to  facili¬ 
tate  it.  He  may  be  at  a  point  where  he  has  a  meeting  point,  or  is  try¬ 
ing  to  make  a  certain  point  for  a  passenger  train  or  on  some  mani¬ 
fest  freight  train.  And  he  has  the  work  to  do  at  a  point  prior  to 
reaching  his  meeting  point.  And  he  does  that  in  order  to  assist  and 
expedite  the  movement  of  his  train. 

Naturally  [_T13]  when  a  man  reaches  the  age  of  60  or  65,  why,  he 
is  not  as  alert.  His  mind  no  doubt  works  efficiently,  and  through  his 
long  period  of  experience,  naturally  he  has  cultivated  an  in- 
478  stinct  that  responds  very  readily  in  the  performance  of  his 
work.  But  when  required  to  perform  physical  work,  he  is 
not  what  he  was  in  his  younger  days.  And  a  man  is  required  to  go 
out  or  go  over  his  train,  or  at  these  places  to  hurry  over  to  the  head 
end  of  his  train.  Many  times  he  has  100  or  150  cars,  to  get  over  to 
that  point.  It  is  a  strain  on  him,  and  something  that  he  cannot  do 
without  a  strain.  In  some  instances  the  older  men  “coon”  the  trains. 

The  object  of  “cooning”  a  train  is  to  avoid  delay  of  a  train  at 
a  station.  It  is  to  expedite  the  movement  of  the  train.  Because 
at  the  present  time,  just  in  plain  language,  they  have  speeded  up 
train  operations;  and  it  is  absolutely  necessary  in  order  to  keep 
step  with  our  competitor  and  stay  in  the  game.  It  is  a  constant  drive, 
from  the  [714]  time  you  leave  your  home  terminal  until  you  reach 
your  tie-up  point,  to  get  that  train  over  the  road.  And  they  have 
worked  it  down  to  the  point  where  they  know  just  about  how  long 
it  takes  to  take  on  a  car  and  let  off  a  car  and  couple  up  again  and 
release  the  air  and  proceed  again.  And  if  you  take  more  than  a 
few  minutes,  you  get  a  message,  “Why  were  you  so  many  minutes 
in  hooking  up  at  point  B  ?”  So  naturally  it  is  a  drive  to  keep  the 
train  moving  in  the  service.  Naturally  the  older  man  cannot  per¬ 
form  his  work  as  rapidly  as  he  once  did;  and  this  delays  or  affects 
the  movement  of  the  train. 

There  are  constant  reports  required ;  and  if  there  is  any  delay,  the 
conductor  is  asked  about  it.  There  are  many  additional  reports — 
and  in  many  instances,  additional  statements  by  wire  reports. 

I  feel  that  the  provision,  as  made  in  this  law  for  enabling  a  man 
at  65  years  of  age  to  retire  from  the  service,  would  contribute  to 
efficiency  in  the  handling  of  the  freight  service,  insofar  as  conductors 
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are  concerned.  [715]  And  in  making  this  statement,  I  am  ndt  saying 
that  a  man  who  reaches  the  age  of  65  is  eligible  for  the  wheel-chair 
or  the  house  for  the  feeble-minded.  But  I  do  say  that  sonje  provi¬ 
sion  should  be  made  whereby  men,  when  they  reach  the  a&e  of  65 
and  have  put  in  30,  35,  or  40  years  in  train  and  engine  service — 

479  there  should  be  some  provision  made  whereby  that  man  could 
retire.  And  I  believe  that  if  this  law  is  made  effective,  those 

men  will  get  out  of  the  game  and  make  room  for  the  younger  men — 
which  naturally  will  increase  the  efficiency  and  speed  up  train  opera¬ 
tion.  I  make  "that  statement,  if  I  may  go  a  little  farther,  ^rom  the 
fact  that  I  have  contacted  men.  Men  have  come  to  me.  (There  is 
a  growing  tendency  on  the  part  of  the  men  in  train  and  engiiie  service 
to  take  advantage  of  this  law.  I 

This  speeding  up  of  the  service,  that  I  have  referred  to,1  has  had 
an  effect  upon  the  older  men,  generally.  Those  are  things!  that  are 
pretty  hard  to  explain — as  to  the  thoughts  in  a  man’s  miiid  or  the 
physical  strain  in  the  performance  of  his  duty.  Say,  for  instance,  if 
you  have  a  very  important  case,  naturally  it  is  a  strain  on  ^ou,  while 
you  are  handling  that  case. 

There  is  a  strain  on  men  in  train  and  engine  service,  based  on  the 
fact  that  they  have  increased  the  length  of  our  freight  train  j  in  many 
instances  they  are  five  and  six  times  longer  today  than  tjhey  were 
when  I  started  railroading.  We  [716]  handled  13  cars,  anc]  that  was 
a  train;  in  some  instances  they  are  handling  200,  today,  j 
And  a  man  realizes  the  responsibility,  and  that  is  a  strain  on  him 
while  he  is  handling  that  train,  running  at  a  speed,  today,  <pn  freight 
trains,  that  exceeds  the  speed  schedules  of  passenger  train^  in  many 
instances.  The  men  in  the  service  today  entered  the  service  and  have 
spent  their  lives  in  the  service,  when  the  operations  were  not  as 
speedy  as  they  are  today. 

Cross  examination  by  Mr.  Aronson  : 

I  was  elected  at  the  convention  in  Kansas  City  in  1931  to  my 
position  of  vice  president  and  national  legislative  representative  of 
the  Order  of  Railway  Conductors. 

The  convention  [717]  is  comprised  of  one  delegate  pom  each 
O.  R.  C.  division  of  the  railroads  of  America,  O.  R.  Ck  meaning 
Order  of  Railway  Conductors.  There  were  approximately  700 

480  delegates.  That  is  not  the  first  convention  of  the  brotherhood 

that  I  attended.  I  attended  in  1911  and  in  1928,  in  Jackson¬ 
ville,  Florida.  And  I  have  attended  other  meetings,  either  national 
or  regional  or  railroad,  of  my  brotherhood.  j 

I  would  not  say  that  I  was  elected  as  legislative  vice  president  of 
my  brotherhood  in  view  of  my  unusual  ability  to  express  myself.  I 
would  hardly  think  I  was  selected  for  that  position  on  tpe  basis  of 
denseness  or  slowness.  j 

I  made  my  last  trip  as  a  conductor  with  the  Santa  Fe  Railroad 
shortly  after  the  first  of  the  year,  1931.  I  am  recorded  a^  retaining 
seniority  and  am  a  furloughed  employee  of  the  Santa  Fe  Railroad, 
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preserving  the  continuity  of  my  seniority.  So  I  also  fall  in  the 
double  category  of  employee-representative,  under  these  statutes,  and 
also  as  in  the  [718]  employment  relation  under  the  Retirement  Act. 
At  least,  I  hope  so.  In  my  case,  the  tax  is  both  Sy^s — that  is,  the 
employee  and  the  employer — an  aggregate  of  7  percent.  And  that  is 
not  on  my  salary  as  vice  president  in  charge  of  legislative  affairs  of 
the  Order  of  Railway  Conductors,  but  that  percentage  is  of  what  I 
would  be  getting  if  I  were  still  in  the  railroad  service. 

When  I  was  last  in  the  railroad  service,  my  run  paid  about  $261 
and  some  odd  cents,  approximately  $262.  It  did  not  vary  from 
month  to  month ;  I  was  on  a  regular  assignment,  and  there  was  no 
variation  unless  some  overtime  or  some  arbitraries  were  paid.  Those 
very  seldom  came  into  the  pay  check  on  the  run  I  was  on.  I  was  on 
a  regular  passenger  assignment,  that  made  so  many  miles  per  month. 
That  was  regular,  the  same  number  of  miles  a  month,  in  my  case. 
[719]  I  imagine  my  compensation,  if  I  had  continued  in  the  service 
of  the  Santa  Fe,  would  be  computed  on  approximately  $250  a  month. 
And  my  present  salary  is  more  than  twice  that. 

I  will  be  paying  7  percent,  not  on  the  first  $300  of  my  present 
salary,  but  on  whatever  is  established  as  a  computation  basis  with 
the  Internal  Revenue  Department.  I  feel  that  it  is  fair  that  I  should 
be  assessed  a  7  percent  income  tax  on  what  I  would  have  been 
481  making  if  I  had  continued  in  the  service  of  the  railroad — 
although  in  your  case,  Mr.  Aronson,  as  a  railroad  man  you 
are  assessed  only  a  Sy>  percent  tax.  You  would  be  in  service,  and 
I  am  not  in  service.  I  recognize  the  propriety  of  the  larger  tax  in 
my  case,  because  there  is  no  employer  matching  my  tax.  I  am  mak¬ 
ing  both  contributions,  [720]  namely,  the  employer  and  employee  con¬ 
tributions  for  this  retirement  system.  I  should  judge  that  my  wages 
during  the  year  1930  were  somewhere  around  $250.  I  could  not  tell 
exactly;  but  approximately  $250,  on  an  average.  We  would  need 
the  records  of  the  Santa  Fe  Railroad  to  ascertain  that  precisely. 
They  have  very  good  records,  too. 

[721]  (Train  dispatcher  sheet  was  thereupon  marked  Defendants’ 
Exhibit  B,  and  was  received  in  evidence.) 

David  W.  Gramling  was  called  as  a  witness  for  and  on  behalf  of 
the  defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Hat: 

My  name  is  David  W.  Gramling.  I  live  at  Fornfelt,  Missouri.  My 
age  is  fifty-eight.  I  am  a  locomotive  engineer  on  the  St.  Louis 
Southwestern,  a  subsidiary  of  the  Southern  Pacific  Railroad — heavy 
freight  service.  [722]  I  think  I  first  entered  the  railroad  service  in 
1898,  as  a  bridge  and  building  laborer.  I  think  I  continued  in  that 
service  for  possibly  eight  or  ten  months.  I  went  in  the  shops  for  a 
short  time,  was  promoted  to  fireman,  and  from  fireman  to  engineer 
in  1904.  And  since  that  time  I  have  been  in  freight  service. 
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My  run  now  is  from  Elmo  or  Fomfelt,  Missouri — which  are  the 
same — to  Jonesboro,  Arkansas — 130  miles.  I  have  been  an  Engineer 
since  1904,  in  continuous  service,  except  occasional  service)  for  the 
organization,  as  legislative  representative  for  the  State  of  Missouri. 

Locomotive  engineering  [723]  is  a  kind  of  profession,  ratner  than 
one  of  manual  labor,  yet  there  are  some  classes  of  the  services  where 
there  is  manual  labor.  But  he  is  required  to  be  qualified  to 

482  operate  his  locomotive,  with  all  the  appurtenances  thdreto,  effi¬ 
ciently  at  all  times,  and  his  responsibilities  and  duties! compare 

with  any  other  profession.  They  are  intricate  and  many,  j 

When  I  entered  the  freight  service,  engines  were  small  a|nd  light, 
and  were  usually  well  kept,  and  they  were  usually  regulaj:  engines 
assigned  to  regular  crews.  We  have  long  ago  departed  ftom  that, 
in  the  general  operation  of  the  railroads,  and  the  freight]  engines, 
especially,  are  in  what  we  call  chain-gang  or  pool  service:  and  are 
noted  for  their  hard-riding  qualities.  That  is  brought  about  more 
or  less  by  what  is  known  as  the  long  haul. 

For  instance,  today  our  freight  engines  run  from  St.  Louis  to 
Pine  Bluff,  Arkansas,  over  three  divisions,  without  going  in  the 
shops  for  attention.  In  many  places  the  freight  engines  are  run 
even  farther  than  that,  and  by  that  process  the  work  is  not  usually 
kept  up  on  the  locomotives  as  it  used  to  be.  It  is  shunted,  and  the 
locomotives  get  in  bad  condition,  and  the  fact  is  that  they  are  prac¬ 
tically  all  in  chain-gang  [724]  service  in  that  condition,  that  I  have 
come  in  contact  with,  and  the  vibration,  the  pounding  and  the  jar¬ 
ring,  is  something  at  times  almost  beyond  human  endurance.  For 
instance,  at  the  beginning  of  my  career  the  maximum  speed  limit 
was  20  miles  an  hour,  with  light  engines  and  light  trainp.  Today 
on  the  same  road  the  speed  limit  is  45  miles  an  hour  and  in  some 
classes  of  freight  trains  50  miles  an  hour,  and  with  tho&e  engines 
at  times  the  engineer  finds  himself  raising  from  his  seat  and  stand¬ 
ing  on  his  tiptoes  for  a  while  to  relieve  the  vibration,  when!  his  whole 
form  is  just  in  that  motion  [indicating],  when  it  is  almost  impossible 
to  read  a  train  order  or  a  time  card. 

There  have  been  many  added  and  new  appliances.  We  l|ave  today 
upon  the  modern  locomotive  many  things  that  the  0I4  engineer 
never  dreamed  about  in  his  early  experience.  For  instance,  the 
hot  water  boiler  feed  system,  that  supplies  hot  water  to  the  boiler 
and  brings  about  great  fuel  economy,  as  well  as  better  operation; 
the  siphon,  the  electric  light  headlight,  and  so  forth.!  Many  of 

483  those  appliances  are  new,  and  have  practically  been  intro¬ 
duced  within  the  last  10  years. 

They  have  built  [725]  paved  streets  in  the  country.  Tjp°n  those 
streets  are  operating  high-powered  automobiles,  in  many  eases  with¬ 
out  any  speed  restriction  on  them.  The  trains  are  Running  at 
higher  speed,  and  upon  my  own  division  we  have  190  highway 
crossings.  The  engineer  is  constantly  with  his  hand  upon  the  whistle 
valve.  The  constant  movement  of  those  automobiles  acrcjss  in  front 
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of  the  engineer  brings  to  him  a  great  mental  strain.  I  have  some 
190  crossings,  and  my  run  is  131  miles  long.  We  cover  that  in  our 
fast-freight  service,  in  about  four  and  a  half  hours;  in  our  merchan¬ 
dise  service,  about  three  hours  and  10  minutes;  in  a  drag  freight 
service,  when  you  can  get  there.  I  have  190  crossings  in  130  miles. 
[726]  We  also  have  many  towns  and  many  curves.  We  have  to 
watch  those,  too — stations,  junctions,  railroad  crossings,  and  block 
signals. 

100  cars  are  not  unusual.  A  few  years  ago,  when  I  entered  the 
service,  the  cars  were  light,  and  35  cars  was  considered  a  train.  To¬ 
day  the  capacity  of  the  cars  has  more  than  doubled,  and  the  speed 
of  the  train  has  risen  from  20  miles  an  hour  maximum  to  45.  In  the 
adjustment  or  handling  of  those  long  freight  trains,  the  adjustment 
of  the  slack,  and  keeping  the  shock  to  the  minimum,  is  a  requirement 
of  the  engineer,  and  it  can  only  be  accomplished  by  the  proper 
handling  of  the  air  brakes.  On  the  skill  of  the  engineer  depends 
the  keeping  of  that  shock  to  the  minimum,  and  the  keeping  of  that 
shock  to  the  minimum  insures  the  safety  of  the  brakeman  on  the  rear 

end  of  that  train,  that  would  be  vitallv  affected  bv  sudden  shock — 

/  %/  %/ 

perhaps  preventing  personal  injury,  and  in  some  instances  death. 

It  has  been  [727]  my  observation  that  the  older  man  does  not  fit 
into  the  picture  of  this  high-speed  heavy  service.  In  the  first  place 
he  is  kind  of  set  in  his  ideas.  He  was  brought  up  under  an  environ¬ 
ment  of  slower  movement,  and  he  is  not  as  adaptable  to  new  appli¬ 
ances  and  new  conditions.  In  other  words,  he  kind  of  rebels  against 
high  speed,  and  is  inclined  to  kind  of  take  his  own  time  and 
484  move  along  according  to  his  own  ideas,  instead  of  putting  the 
machine  up  to  the  maximum,  such  as  is  required  in  modern 
traffic  todav. 

In  the  actual  handling  of  a  train,  such  as  I  have  over  my  route, 
the  disposition  of  the  older  men  is  to  drop  back  a  little,  and  the 
younger  fellows  to  push  forward.  The  older  man  drops  back  below 
the  maximum  speed  to  a  comfortable  pace,  without  making  con¬ 
stant  adjustment  of  the  valve  gear  and  the  throttle,  while  the 
young  fellow  is  usually  full  of  pep,  we  call  it,  and  he  is  on  hi9 
tiptoes  to  make  a  good  run,  and  he  puts  the  machine  up  absolutelv 
to  its  maximum  at  all  times  when  it  is  possible  to  do  so. 

I  don't  think  there  is  any  question  about  the  fact  that  the  oper¬ 
ation  of  this  retirement  act,  providing  for  the  retirement  of  men  65 
or  over,  would  contribute  to  the  efficiency  of  the  work  of  operating 
trains  from  the  standpoint  of  the  engineers,  [728]  because,  first,  it 
would  retire  the  old  men.  It  would  bring  young  blood  into  the 
industry,  and  bringing  that  young  blood  into  the  industry,  younger 
engineers  on  the  job,  would  have  a  tendency,  as  I  said  in  the  pre¬ 
vious  answer,  to  bring  the  service  up  to  the  maximum. 

The  Blue  Streak  run  from  St.  Louis  to  Shreveport  was  inaugurated 
in  1931,  to  compete  with  17  trucking  companies  that  were  coming 
into  our  territory  in  the  southwest. 
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At  that  time  the  officials  announced  that  run  as  the  fastest  freight 
train  in  the  country.  We  started  out  by  handling  six  and  eight  cars. 
Our  speed  limit  on  that  run  was  50  miles  an  hour,  and  wb  used  a 
passenger  engine,  on  a  passenger  schedule — I  mean  a  first-cl^ss  train. 

Today  on  that  job  we  are  handling  from  25  to  30  or  35  qars.  In 
other  words,  the  business  has  just  about  doubled  in  percentage — 
that  is,  I  mean  an  average  double  over  the  several  vears  it  has  been 
worked.  I  do  not  know  that  I  made  that  plain.  In  the  inauguration 
of  that  run  we  had  dropped  back  to  about  71  percent  of  the  pre¬ 
vious  business  before  the  trucks  cut  in  on  us,  and  today  we  have 
about  doubled  that,  and  we  have  even  gone  beyond  where  the 

485  business  was  before.  That  is  what  I  mean  to  convey. 

We  have  two  kinds  of  chain-gang.  The  engineers  in 
freight  [729]  service  are  in  chain  gang,  and  the  engines  are  in  chain 
gang.  That  means  first  in,  first  out.  Thev  have  a  board  ober  there. 
When  you  come  in,  if  you  are  first  in.  they  mark  you  at  the  top  of 
the  board.  The  last  fellow  in  goes  at  the  foot  of  the  boaijd  and,  as 
you  run  a  crew  out,  you  put  another  one  at  the  top,  add  as  one 
comes  in,  you  put  him  at  the  bottom,  and  you  rise  to  the  top.  The 
engines  are  operated  the  same  way,  except  the  engines  are  only 
marked  up  as  the  work  is  performed  on  them  in  the  shop,  j  Some  of 
them  are  delayed  longer  than  the  others. 

Promotion  in  the  train  service  today,  with  the  boys  on  the  firing 
line,  is  an  antique  dream.  I  think.  We  have  no  promotion  ^ny  more. 
I  don’t  think  there  has  been  a  promotion  from  fireman  tb  engineer 
on  my  seniority  district  in  10  years.  We  have  two  engineers  on 
nearly  every  locomotive  in  freight  service.  [730]  When  an  engineer 
is  demoted,  he  usually  takes  the  position  of  his  own  choice,  accord¬ 
ing  to  seniority,  but  he  usually  goes  back  to  the  position  cjf  fireman. 
The  next  step  up  from  fireman  is  engineer. 

As  to  the  operation  of  this  chain-gang  system,  I  don’t  know  that 
the  difference  over  the  old  system  of  having  one  engine  extends  to 
difference  in  sleeping  and  eating.  The  men  are  working  on  given 
divisions,  and  when  they  complete  the  run  on  that  division  they  get 
their  rest  and  a  place  to  eat,  but  with  the  speeding-up,  whete  we  used 
to  eat  midway  over  the  division,  the  trains  are  scarcely  ever  delayed 
for  that  aiw  more,  except  on  the  drag  freight  runs.  No  engineer  in 
the  chain-gang  service  has  a  chance  for  regular  sleep.  He  goes  out 
when  he  is  called,  night  or  day,  in  all  kinds  of  weather,!  and  when 
his  day’s  work  is  completed,  he  can  go  to  bed  but  he  n^ver  knows 
when  he  is  going  to  be  called,  when  his  rest  period  expires,  and  he 
never  knows  when  he  starts  out,  how  long  he  will  be  on  d^ty,  except 
under  the  law.  [731]  , 

486  On  the  division  where  I  work,  there  are  only  two  foremen  who 
are  not  demoted  engineers.  The  rest  of  them  ate  demoted 

engineers.  In  other  words,  there  are  two  engineers  on  every  run 
but  one.  On  this  particular  division  there  are  about  20  jfiremen  al¬ 
together.  Under  the  seniority  system,  the  usual  practic^  is  for  no 
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fireman,  as  such,  to  be  promoted  until  the  demoted  engineers  are 
replaced  as  engineers. 

Cross  examination  by  Mr.  Aronson  : 

I  certainly  believe  in  the  seniority  system.  It  is  a  desirable  thing 
with  the  men  especially.  To  a  great  degree  it  tends  to  stability 
of  service  and  efficiency  of  service.  Our  brotherhood  was  sponsor  for 
it  and  induced  the  management  to  concur  in  it.  [732] 

I  give  time  to  the  legislative  work  that  I  have  referred  to  during 
the  session  of  the  legislature,  which  occurs  every  other  winter.  Dur¬ 
ing  that  period  of  time  I  lay  off  engineer  work  and  give  my  time 
to  lobbying  at  the  legislature  of  Missouri.  I  judge  that  I  give  to 
brotherhood  work  an  average  of  about  four  days  a  month,  when  the 
legislature  is  in  session.  At  other  times  I  do  not  have  any  brother¬ 
hood  work  that  I  engage  in,  and  lay  off  as  an  engineer.  [733] 

So  that  I  am  in  the  category  of  a  man  who,  part  of  the  time,  is 
engaged  in  employee  representation  and  part  of  the  time  engaged  in 
active  carrier  service.  I  have  not  figured  out  how  my  tax  is  going 
to  be  computed;  whether  I  am  going  to  pay  part  of  the  tax  at  the 
seven-percent  rate,  and  part  of  the  tax  at  the  three  and  a  half  percent 
rate. 

I  have  given  this  retirement  system  some  thought.  I  have  read 
both  the  Acts.  I  read  the  opinion  of  the  Supreme  Court  of  the 
United  States  with  reference  to  last  year’s  Act. 

It  was  about  1898  that  I  started  to  work  for  the  railroad — I  do 
* 

not  remember  precisely  when  it  was.  I  think  I  worked  8  or  10 
months  in  the  bridge  and  building  department,  I  don’t  know  exactly. 
I  never  served  as  a  brakeman.  I  was  in  the  shops.  I  entered  the 
shops — I  don’t  remember  just  that  exact  date — but  I  was  promoted  to 
engineer  in  1904.  I  remember  that  very  distinctly.  Of  course, 
487  I  was  an  extra  man  as  an  engineer,  and  my  wages  varied  a 
lot.  For  manv  vears  I  have  had  a  regular  turn.  We  do  not 
have  runs.  We  have  turns,  you  understand.  I  have  had  a  regular 
assignment  quite  a  long  while,  I  think  since  about  1914 — 1912,  maybe. 
I  am  now  in  this  pool  system,  this  first-in  first-out  service.  We  do 
not  make  any  distinction  between  runs  and  turns.  A  man  on  a 
passenger  run  is  different,  but  we  always  refer  to  a  turn  as  a  run. 
So  that  from  payday  to  payday  my  compensation  would  somewhat 
vary.  [735]  There  is  no  precise  identity  in  the  pay  that  I  would 
receive  every  half  month.  It  is  all  based  on  the  mileage  made.  I 
do  not  have  the  record  of  what  my  wages  have  been.  I  have  a  record 
of  what  the  rate  has  been,  but  not  the  total  compensation.  Of  course, 
the  matter  of  rate  is  established  by  schedule.  That  would  require 
multiplication  by  the  number  of  miles  or  hours,  or  overtime,  or  arbi- 
traries,  or  other  things  that  would  enter  into  the  wage  or  pay  checks. 

I  have  not  yet  been  incapacitated,  and  I  am  on  the  firing  line.  I 
came  off  it  last  Saturday.  I  do  not  rebel  against  getting  my  train 
over  the  division  within  the  scheduled  time.  The  older  men  who 
rebelled  against  getting  their  trains  over  the  present  speeds  of  whom 
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I  spoke  are,  I  think,  a  class  of  men  who  range  higher  in  age  than  I 
do.  I  don’t  think  I  am  old.  [736]  I  am  58.  The  law  provides  for 
retirement  at  65.  I  understand  that  in  my  case  I  now  am  eligible  to 
retire  immediately  under  this  law.  The  law  provides  for  tlie  retire¬ 
ment  of  me  at  the  present  time  upon  my  own  application  qnly.  To 
the  very  same  extent,  and  only  to  the  same  extent,  the  law  provides 
for  retirement  at  age  65.  I  presume  there  is  no  difference;  between 
age  65  and  my  age,  58,  so  far  as  eligibility  for  retirement  uhder  this 
law  is  concerned.  j 

[737]  Redirect  examination  by  Mr.  Hay:  j 

I  understand  that  in  the  event  I  should  wish  to  retire  now  at  58, 
being  7  years  under  65,  that  I  would  sacrifice  7/15  of  my;  annuity. 
That  would  likely  be  a  bar  against  retirement. 

488  Harry  Arries  was  called  as  a  witness  on  behalf  qf  the  de¬ 
fendants  and,  having  first  been  duly  sworn,  was  examined  and 

testified  as  follows: 

Direct  examination  by  Mr.  Hay: 

I  live  at  Cleveland,  Ohio.  I  am  48  years  old. 

I  am  statistician  for  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen.  I  have  held  that  position  since  1918.  Our  organiza¬ 
tion  has  members  throughout  the  country.  [738] 

I  first  entered  railroad  service  in  December  of  1906  as  lqcomotive 
fireman  on  the  Chicago,  Milwaukee  &  St.  Paul  Railroad.  I  wrorked 
as  a  locomotive  fireman  practically  all  the  time  up  until  191(8,  when  I 
entered  the  grand  lodge  office.  However,  in  1912  I  was  promoted 
to  the  position  of  locomotive  engineer,  but  I  never  was  regularly  as¬ 
signed  as  an  engineer.  I  did  some  emergency  work  as  ah  engineer 
between  1912  and  the  time  that  I  went  in  the  grand  loiige  office, 
and  I  have  been  in  this  work  I  have  mentioned  since  that  time. 
That  brings  me  in  contact  with  enginemen  and  firemen  throughout 
the  country;  their  representatives,  particularly.  [739]  I  have  kept, 
not  in  direct  touch  on  the  locomotive,  but  in  touch  with  tlie  work  of 
firemen  and  enginemen  through  hearing  them  tell  me  abbut  it,  and 
inquiring  through  correspondence,  and  otherwise.  •  I 

The  seniority  system  operates  to  promote  firemen  to  engineers,  and 
and  then,  if  there  is  a  demotion  of  an  engineer,  he  goes  back  to  the 
position  of  fireman.  In  the  last  few  years,  there  has  befen  a  large 
decrease  in  the  number  of  engineers.  There  has  been  a|  large  de¬ 
crease  in  the  number  of  firemen.  The  average  number  of  engineers, 
as  reported  by  the  Interstate  Commerce  Commission  statistics  in 
1923,  for  the  year,  was  69,321.  The  average  number  6f  firemen, 
hostlers,  and  hostler  helpers  in  that  same  year  was  84^79.  That 
number  has  been  reduced,  so  that  the  average  number  of  engineers 
in  1935,  for  the  year,  was  40,382,  and  the  average  number  of 

489  firemen,  [740]  hostlers,  and  hostler  helpers,  was  49,915.  The 
total  number  of  engineers  and  firemen  is  about  90,000.  The 

seniority  system  operates  as  to  all  of  those. 
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That  means  that  the  difference  between  the  155.000  that  were 
required  in  1923  and  the  90.000  that  are  required  now — which,  in 
round  figures,  is  about  65.000 — that  means  that  practically  all  those 
65,000  are  firemen  that  are  thrown  out  of  work,  because  the  demoted 
engineer,  instead  of  being  thrown  out,  takes  the  fireman’s  job,  and 
when  the  crew  is  pulled  off — an  engineer  and  fireman  are  pulled 
off — instead  of  an  engineer  and  a  fireman  being  thrown  out  of  work, 
it  eventually  works  down  the  seriority  roster  until  two  firemen  are 
thrown  out.  So  that  the  burden  of  employment  has  been  borne 
largely,  almost  entirely,  bv  the  firemen. 

The  65,000  have  been  diminished  by  deaths  since  that  time.  That 
was  the  number  at  the  time  they  went  out.  [741] 

In  addition  to  reduction  in  the  numbers  of  men,  there  has  been 
an  enlargement  of  the  unit  of  operation,  from  the  standpoint  of  the 
firemen,  in  view  of  these  improvements  that  we  have  been  hearing 
about.  Locomotives,  particularly,  have  been  very  greatly  enlarged 
in  that  period.  That  is  also-  reflected  in  the  statistics  of  the  Inter¬ 
state  Commerce  Commission.  In  1923  the  average  tractive  power  of 
locomotives,  of  all  steam  locomotives,  was  39,177  pounds.  In  1929 
the  average  tractive  power  of  all  steam  locomotives  was  increased  to 
44.801  pounds,  and  in  1932 — that  is  the  last  figure  I  happen  to  have 
right  here  with  me — that  has  been  increased  to  46.299  pounds.  I 
presume  the  1934  figures  are  available  for  that,  but  I  just  do  not 
happen  to  have  them  on  this  sheet  of  paper,  but  they  are  approxi¬ 
mately  the  same.  The  speed  of  trains  has  been  increased  consider¬ 
ably.  and  that  has  largely  increased  the  work  of  firemen,  particularly 
on  hand-fired  engines. 

We  have  on  a  large  percentage  of  engines  now,  automatic  stokers 
and  oil  burners.  Approximately  40  percent  of  [742]  the 
490  engines,  I  believe,  are  equipped  with  stokers  or  oil  burners. 

When  the  stokers  are  installed,  that  relieves  the  fireman  of  a 
large  amount  of  heavy  physical  work.  The  duties  of  the  fireman  on 
the  stoker-fired  engine  consist  largely  of  maintaining  the  proper 
lookout  and  otherwise  assisting  the  engineer  in  the  minor  phases  of 
the  engine  operation,  but  they  consist  largely  of  keeping  a  proper 
lookout.  The  rules  provide  that  a  fireman  must  maintain  a  vigilant 
and  constant  lookout.  Some  rules  provide  that  that  must  be  done 
at  all  times,  while  other  rules  are  modified  to  the  extent  that  he  must 
maintain  this  lookout  when  not  otherwise  engaged  in  firing  the 
locomotive. 

I  have  made  some  study  of  the  question  of  crossing  accidents.  I 
made  a  compilation  of  Table  78,  that  is  published  in  the  accident 
bulletin  of  the  Bureau  of  Statistics.  Table  78  is  the  same  every  year. 
They  list  the  various  accidents.  [743]  I  made  a  compilation  of  that 
for  a  five-year  period,  combining  the  five  years.  In  this  five-year 
period,  1931  to  1935,  these  statistics  reveal  the  fact  that  in  17,730 
train-service  accidents — and  when  I  speak  of  train-service  accidents 
I  mean  accidents  that  did  not  involve  $150  property  damage  or  equip¬ 
ment  damage — there  were  7,607  persons  killed  and  20,676  injured. 
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[744]  They  do  not  include  the  train  accidents  in  which  $lod  damage 
was  involved.  There  were  820  of  those,  in  which  496  perspns  were 
killed  and  657  injured.  Nor  do  they  include  train-service  jiccidents 
by  reason  of  being  struck  or  run  over  by  cars  or  locomotives  at  places 
other  than  highway  crossings,  in  which  8.631  persons  were  killed,  and 
4,843  were  injured  during  the  same  period.  That  is  the  tot^l  for  the 
five-year  period.  I  have  not  got  them  by  years  with  me  here.  I  had 
to  have  them  by  years  in  order  to  compile  that. 

On  those  engines  that  do  not  have  the  automatic  stokers,  the  firing 
of  the  engine  is  still  done  by  scoop  shovel,  by  hand.  Sixty  percent 
of  the  engines  now  have  to  be  fired  in  that  way. 

These  factors  of  increased  speed  and  larger  engines  have  had  an 
effect  upon  the  demands  upon  the  firemen.  To  give  you  an 

491  idea  of  the  amount  of  coal  that  is  shoveled  by  a  fireman  cn 
these  engines,  one  of  the  principal  railroads  in  this  cduntry,  on 

its  crack  passenger  trains,  recently  conducted  a  test  which  revealed 
the  fact  that  over  14  tons  of  coal  were  fired  by  the  fireman  on  a  tour 
of.  duty  of  about  four  hours  and  35  minutes.  A  stopwatch  was  used 
to  compute  the  time  that  he  actually  was  shovelling  coal  in  the  fire¬ 
box  [745]  and  he  shoveled  that  14  tons  of  coal  in  there  in  an  hour  and 
29  minutes.  There  were  18  of  those  tests  made,  and  the  average  for 
the  18  tests  showed  that  20,316  pounds  or  a  little  over  10 1  tons,  was 
shoveled  in  one  hour  and  five  minutes  and  32  seconds.  That  shows 
the  speed  with  which  the  fireman  has  to  shovel  coal  on  these  modern 
passenger  locomotives. 

Cross  examination  by  Mr.  Aronson  : 

That  does  not  mean,  in  the  examples  that  I  gave,  that  the  fireman 
shovels  approximately  one  minute,  rests  approximately  two  minutes, 
and  then  shovels  approximately  one  minute  and  rests  approximately 
two  minutes,  and  so  forth,  through  his  tour  of  four  hours  and  35 
minutes.  I  said  that  in  an  average  run  of  four  hours  and  35  minutes, 
on  a  stopwatch  basis,  he  shoveled  coal  one  hour  and  39  mihutes.  He 
did  not  shovel  coal  during  any  of  the  remainder  of  that  run  of  four 
hours  and  35  minutes;  so  that  out  of  the  four  hours  and  35  minutes 
he  shoveled  coal  one  hour  and  29  minutes,  spread  over  Jthe  entire 
time.  [746]  j 

With  respect  to  these  accident  statistics  that  I  testified  about,  I 
have  made  an  analysis  or  breakdown  of  those  figures  so  that  I  am  in 
a  position  to  testify  to  the  Court  how  many  of  those  people  unfortu¬ 
nately  killed,  ran  into  the  side  of  trains  at  grade  crossing^.  That  is- 
included  in  that  aggregate  that  I  gave  you.  Those  accidents  would 
not  be  avoided  by  all  sorts  of  vigilant  lookouts.  [747]  Ot  the  17,730 
highway  grade  crossing  accidents  to  which  I  referred,  ll,6p7  resulted 
from  the  engine  or  the  train  striking  them,  and  6,043  jvere  other 
accidents,  such  as  running  into  the  side  of  the  train,  and  ^ncluded  in 
that  is  other  grade  crossing  accidents. 

492  I  did  not  intend  by  my  direct  testimony  to  convey  to  the 
Court  the  impression  that  the  locomotive  engineers  were  re¬ 
sponsible  [748]  for  those  11,000  crossing  accidents.  I  havb  not  made 
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anv  survey  or  study  which  would  enable  me  to  sav  to  the  Court  what 

•/«/«/  «/ 

the  major  cause  of  these  accidents  is.  I  believe  that  some  of  them 
might  have  been  charged  to  the  failure  of  the  firemen  to  keep  a 
proper  lookout.  I  mean  by  that  that  they  were  otherwise  engaged, 
in  shoveling  coal,  for  instance.  That  [749]  would  be  wholly  unre¬ 
lated  to  the  age  of  the  men  in  the  cab.  My  position  is  that  there 
might  be  some  of  these  accidents  avoided  if  there  were  automatic 
stokers  in  use.  Some  of  these  accidents  might  be  avoided  if  the 
engines  involved  were  oil-burning  engines.  That  is  wholly  unrelated 
to  the  age  of  the  men,  in  the  locomotives,  but  the  impression  that  I 
was  trying  to  convey  was  the  importance  of  having  alert  men  in 
the  cab — the  importance  to  the  public,  as  reflected  by  the  great  num¬ 
ber  of  these  accidents  and  the  seriousness  of  them.  I  am  not  retract¬ 
ing  what  I  said  with  reference  to  the  automatic  stokers  and  oil 
burners.  Those  things  would  be  important.  Where  there  is  an  auto¬ 
matic  stoker  the  fireman's  job  is  to  sit  on  the  stool  in  the  locomotive 
cab,  on  the  left  side  of  the  cab.  and  look  out,  and  he  has  other  duties 
to  perform  also.  [750]  Manual  labor  is  required  for  the  other 
duties — not  the  severe  physical  labor  of  shoveling  coal,  but  he  has 
the  manual  labor  of  shaking  grates  and  raking  his  fire  occasionally, 
and  sometimes  getting  out  in  the  tank  and  shoveling  down  the  coal, 
and  taking  water.  Trimming  the  coal  load,  and  breaking  the  lumps 
when  it  is  necessarv.  but  not  shoveling  the  coal  to  the  extent — and  in 
the  oil-burning  engines  he  does  not  even  have  that  work  to  do. 

Redirect  examination  bv  Mr.  Hay: 

* 

If  I  were  to  return  to  the  service  now,  with  my  30  years  of  seniority, 
I  made  a  recent  inquiry  concerning  that  situation  and  I  would  be  one 
of  the  youngest  firemen  in  freight  service  on  our  division. 

493  Edward  J.  Sullivan  was  called  as  a  witness  for  and  on  be¬ 
half  of  the  defendants  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hay: 

My  name  [751]  is  Edward  J.  Sullivan.  I  live  in  Washington.  My 
age  is  45.  At  the  present  time  I  am  extra  conductor  running  between 
Potomac  Yard,  Virginia,  and  Jersey  City,  New  Jersey,  in  freight 
service  for  the  Pennsylvania  Railroad. 

I  have  been  in  railroad  service  almost  continuously  since  1913, 
May  12.  I  had  18  months  furlough  for  military  service  and  about 
the  same  length  of  time  in  minor  official  positions  with  the  Pennsyl¬ 
vania  Railroad.  My  service  has  covered  regular  and  extra  yard 
freight  service,  extra  yard  conductor  service,  regular  and  extra  road 
freight  service,  braking,  and  extra  and  regular  road  freight  service 
as  a  conductor.  [752]  During  the  period  of  my  service  I  have  seen 
very  great  changes  in  the  method  and  movement  of  freight  service 
and  of  operation.  The  service  has  been  speeded  up,  I  would  say, 
approximately  50  percent,  and  the  trains  have  increased  in  length 
about  the  same  percentage,  if  not  more. 
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On  this  train  on  which  I  run  from  Potomac  Yard,  Virginia,  to 

Jersey  City,  New  Jersey,  I  travel  a  distance  of  228  miles.  That  is 

the  fast-freight  service.  The  maximum  speed  is  50  miles  an  hour. 

We  maintain  that  the  best  part  of  the  time.  I  have  served  as  brake- 

man  and  as  conductor  in  that  service.  Most  of  mv  service  on  this 

%/ 

particular  run  has  been  as  rear  brakeman  or  flagman,  and  my  duties 
as  a  rear  brakeman  or  flagman  are  to  examine  my  train  frequentl}7 
while  it  is  moving  [753]  for  hot  journals  and  stuck  braked;  I  have 
to  signal  block  and  interlocking  stations  in  order  to  designate  that 
I  am  on  the  rear  of  the  train.  I  have  to  watch  all  crossing  Watchmen, 
track  foremen,  and  crews  on  passing  trains,  for  signals.  They  will 
signal  me  if  I  have  any  difficulty  with  my  train,  sucp  as  a  hot 
494  journal  or  sticking  brake  or  any  other  condition  that  might 
endanger  the  whole  train  or  the  safe  movement  of  }t.  [753] 

I  have  to  do  the  same  thing  with  respect  to  the  trains  that  pass  me. 
I  am  supposed  to  keep  an  eye  open  for  anything  wrong  \Vith  those 
trains  as  well  as  with  my  own  train,  and  signal  members  of  the  crew 
of  that  train  if  I  see  anything  out  of  the  ordinary.  I  have  i;o  inspect 
my  train  at  different  places  while  moving.  We  look  around  the  side 
of  our  cabin  car  on  curves,  and  then  we  can  see.  Of  course*  we  can’t 
see  the  entire  train  from  the  rear  end  to  the  front;  a  man’s  visibility 
won’t  go  that  far  with  a  train  of  125  cars. 

There  are  some  few  intermediate  points  at  which  we  sto^.  [754] 
Frequently  we  break  our  train  up  at  some  of  those  points.  Some  of 
our  trains  we  break  up  in  the  middle  of  the  run.  That  demands  that 
you  set  off  the  cars  that  go  off  at  this  particular  point  and  make  them 
solid — put  hand-brakes  on  them,  in  other  words — and  to  pick  up 
other  cars  that  go  from  that  point  into  your  train,  try  the  jjiir-brakes 
and  see  that  they  are  in  proper  condition  for  movement. 

As  to  the  speed  of  action  or  activity  on  the  part  of  men  w}io  handle 
that  train,  I  can  only  say  that  it  is  practically  all  speed,  nojthing  but 
speed ;  in  fact  we  have  to  be  right  on  the  job  every  second,  moving  a 
train  of  that  kind  at  that  rate  of  speed.  Everyone  on  the  tfain,  from 
the  engineer  back,  has  to  be  on  the  job  every  second.  As  conductor  I 
have  occasion  to  go  from  one  end  of  the  train  to  the  other ;  frequently 
a  conductor  will  be  required  to  walk  around  a  train  of  125  cars  possibly 
four  times  on  a  trip.  The  instant  of  going  forward  of  the  train  at 
times  depends  on  how  and  when  that  work  is  done.  In  this  particular 
service  of  which  I  am  speaking,  [755]  our  older  men  will  not  accept 
assignment  in  this  service  if  they  can  avoid  it.  I  have  discussed  with 
these  older  men  the  matter  of  taking  assignments  in  this  service;  I 
have  personally  requested  some  of  them  to  accept  assignments  in  that 
service.  They  told  me  under  no  circumstances  would  they  accept 
assignment  in  that  service  if  they  could  avoid  it.  They  f^lt  that  on 
account  of  their  advanced  age  they  were  not  equal  to  tlfe  require¬ 
ments  in  that  service. 

I  [756]  feel  reasonably  certain  that  business  improved  rap¬ 
idly  on  that  sevice.  I  think  our  trains  have  gro-vjm  longer. 
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and  at  the  present  time  we  are  running  extra  sections  of  our  assigned 
trains.  There  has  been  a  general  improvement  in  business  recently. 

The  shock  in  stopping  is  at  times  very  great;  in  fact,  the  shock 
sometimes  in  stopping  is  so  great  that  it  ‘may  wreck  the  train,  and 
has  done  so  with  those  lengthy  trains.  On  a  train  of  that  kind  the 
conductor  will  ride  either  on  the  cabin  car  or  on  the  motor.  This 


happens  to  be  electrified  territory;  we  don't  have  the  steam  in  this 
particular  service.  It  [757]  would  not  be  possible  to  coon  the  cars 


at  the  rate  of  speed  we  move;  not  only  that,  but  in  many  places  in 
this  electrified  territory  we  have  very  low  wires  that  if  a  man  came 


in  contact  with  he  would  be  instantly  killed. 

%/ 


Cross  examination  by  Mr.  Aronson: 

In  my  statement  when  I  said  that  four  or  five  times  on  a  trip  it 
is  necessarv  for  the  conductor  to  go  over  the  full  length  of  the  train 
I  meant  while  he  is  on  the  ground.  I  did  not  mean  that  he  was 
hopping  from  car  to  car.  The  train  is  standing  still. 

I  am  an  extra  conductor.  It  was  in  my  capacity  as  an  extra  con¬ 
ductor  that  I  take  it  upon  myself  to  request  these  older  men  to  take 
this  assignment.  In  talking  to  these  men  I  would  ask  them — and 
[758]  incidentally,  I  asked  one  only  last  evening  why  he  did  not  take 
the  assignment  in  this  service.  He  said  “I  would  be  unable.??  My 
reason  for  asking  this  tpiestion  was  because  these  older  men  are  hold¬ 
ing  what  I  consider  less  desirable  jobs,  or  jobs  paying  a  lesser  amount 
of  money.  If  they  did  comply  with  my  request  and  took  those  assign¬ 
ments,  that  would  not  mean  that  I  in  turn  would  be  left  as  a  junior 
man  with  a  less  remunerative  job.  It  wouldn't  have  any  relation  to 
me  as  an  extra  conductor.  As  extra  conductor  only  fills  extra  assign- 
ments.  It  would  not  step  me  down  in  the  schedule. 

I  don't  know  whether  you  would  term  me  an  officer  in  the 
496  brotherhood  or  not.  I  am  chairman  of  the  local  grievance 
committee  of  my  local  lodge  in  Washington.  As  such  I  repre¬ 
sent  other  men  of  my  craft  in  connection  with  grievances  under  the 
terms  of  the  Railway  Labor  Act.  During  the  time  when  I  am  en¬ 
gaged  in  that  work  I  am  paid  by  the  brotherhood.  To  a  very  small 
extent  I  would  fall  within  the  category  of  the  man  who  part  of  the 
time  is  in  active  railroad  service  and  part  of  the  time  is  in  brotherhood 
service. 

When  I  speak  of  the  cabin  car,  that  is  what  we  generally  call 
the  caboose.  When  I  speak  of  the  motor,  that  is  what  we  refer  to 
as  an  electric  locomotive.  [759] 

On  these  through  freight  trains  running  from  Potomac  Yard  to 
Jersey  City,  we  always  stop  at  Baltimore.  We  do  not  stop  to  do 
work.  We  have  to  bring  our  train  to  a  stop  coming  out  of  the  tun¬ 
nel  at  Baltimore.  That  is  required.  There  is  no  other  work  to  be 
done.  Then  we  start  again,  and  after  leaving  Baltimore  we  would 
stop  at  Wilmington.  That  is  the  next  stop  we  would  make.  At 
Wilmington  we  will  probably,  with  some  of  our  assigned  trains,  set 
off  30,  40,  or  50  cars,  and  pick  up  as  many  more ;  possibly  more  than 
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this.  I  say  “set  off”,  meaning  that  in  a  classification  yard  Or  other 
freight  yard  that  many  cars  are  disconnected  from  the  train  and  left 
there,  and  that  perhaps  other  cars  are  coupled  to  our  train,  j 

The  next  stop  would  all  depend  on  the  train  that  we  w4re  run¬ 
ning.  [760]  The  various  trains  have  different  assigned  work.  In 
the  service  I  came  in  last  night  at  half  past  ten  from  Jersey  City. 
From  Jersey  Citv  my  first  stop  was  at  a  place  called  Waverly. 
We  got  our  cabin  car  or  caboose  at  what  we  call  The  Meadows,  out¬ 
side  of  Jersey  City;  then  Harsimus  Cove,  New  Jersey,  and!  at  that 
point  we  picked  up  54  cars.  Then  we  moved  to  Waverlv.  That 
is  a  point  about  10  miles  distant  from  Jersey  City,  and  we  picked 
up  24  cars.  Then  we  came  to  Edgemoor,  and  we  set  off  the  entire 
train.  Then  we  picked  up  at  that  point  7  cars.  We  set  tl|e  7  cars 
off  in  Baltimore  and  came  light,  what  we  term  light,  jvith  the 
motors  and  cabin  car  to  Potomac  Yard.  [761]  From  Balti- 
497  more  to  Potomac  Yard,  south  of  Washington,  we  had  nothing 
but  the  cabin  car  and  the  electric  engines.  That  is  a  verv  rare 
movement. 

I  was  on  duty  on  that  southward  trip  11  hours  and  55  I  minutes. 
My  pay,  figuring  on  the  mileage  basis  which  we  are  paid  under,  was 
$15.  There  is  no  extra  time  in  this  service.  We  are  paid  for  time 
on  service  in  excess  of  8  hours,  but  not  at  the  over-time  rate.  I  was 
paid  $15  for  that  trip.  In  those  11  hours  I  made  the  stops  land  only 
the  stops  that  I  testified  to.  The  rest  of  the  time  I  w^s  in  the 
caboose  or  on  the  motor.  I  was  on  the  cabin  car  from  Baltimore  to 
Washington. 

I  would  like  to  explain  the  northward  movement,  too.  [762]  I 
went  on  duty  at  Potomac  Yard  about  4:30  in  the  morniiig.  That 
was  on  the  26th,  the  day  before  yesterday.  We  picked  up  91  loaded 
cars  at  Potomac  Yard.  We  moved  direct  to  Wilmington,  Delaware, 
to  what  we  term  the  Edgemoor  Yard.  At  that  point  I  picked  up  24 
more  cars,  which  made  a  total  of  115,  or  116  with  the  caboose.  My 
next  stop  after  I  left  Edgemoor  was  at  Waverly,  outside  Jersey  City. 
At  that  point  we  set  off  24  cars  and  carried  the  remaining  91  cars 
into  Harsmus  Cove.  I  have  testified  to  all  of  the  stops  that  I  made 
oil  that  particular  trip.  That  trip  was  12  hours  and  55  minutes.  I 
was  paid  $15  for  that.  That  is  not  the  general  run  of  my  assign¬ 
ments.  I  am  speaking  strictly  of  an  extra  assignment  which  is 
dispatched  from  Potomac  Yard,  mostly  with  perishable  freight.  I 
was  testifying  about  the  fast  freight  service  between  Potoipac  Yard 
and  Jersey  City.  The  trains  that  are  the  regular  trains  are  usually 
referred  to  as  the  symbol  trains.  [763]  This  was  termed  an  advance 
section  of  a  symbol  train.  In  the  case  of  the  symbol  trains,  there 
are  not  more  frequently  the  through  movements  between  Potomac 
Yard  and  Jersey  City  than  in  the  instances  of  my  two  trips  that  I 
have  described;  on  the  contrary,  the  regular  assignments  do  more 
station  switching  or  setting  off  and  picking  up  than  the  ext|ra  assign¬ 
ments.  In  none  of  this  fast  service  which  I  have  described  is  there 


312  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


the  accommodation  service,  the  picking  up  or  the  setting  off  of  cars 
at  the  small  stations  along  the  line. 

In  our  time  tables  our  assigned  freight  trains  have  a  symbol 
49S  for  identification  not  only  to  railroad  employees  but  the  public 
in  general,  or  the  shippers.  They  have  a  symbol,  we  will  say,. 
“MD  12.”  That  particular  train  is  advertised  to  the  public  to  leave 
a  certain  point  at  a  certain  time.  [764]  I  would  not  say  a  symbol 
train  has  any  relation  to  the  scheduled  passenger  trains  except  in  the 
sense  that  they  are  scheduled  regular  trains.  Stated  differently, 
shippers  of  perishable  freight  in  Florida  know  that  there  are  on  the 
several  lines  these  several  symbol  trains,  one  of  which  will  leave 
the  distribution  point  at  2  o’clock  p.  m.  each  day;  others  of  which, 
will  leave  the  terminus  at  6  p.  m.  each  day,  running  with  the  regu¬ 
larity  almost  of  a  passenger  train.  Then,  as  business  fluctuates  or 
increases,  extra  freight  trains  are  added  either  as  advance  symbol 
trains  or  as  relief  symbol  trains,  but  they  do  not  have  a  scheduled 
leaving  time;  they  are  only  made  up  when  they  have  enough  cars 
or  a  sufficient  amount  of  cars  to  make  a  train. 

Redirect  examination  bv  Mr.  Hay: 

* 

These  extra  trains  [765]  such  as  I  have  described,  make  fewer 
stops  than  the  regular  or  symbol  trains.  The  more  frequent  the 
stops,  the  more  chance  there  is  for  delay  due  to  a  quick  or  a  slow 
operation  at  the  place  where  the  train  stops.  The  regular  trains 
require,  in  making  a  trip,  say,  from  Potomac  Yard  to  Jersey  City,, 
a  great  deal  more  work  on  the  part  of  the  brakemen  and  conductors 
than  when  we  go  through  with  fewer  stops. 

There  has  been  a  reduction  in  the  size  of  the  crews  or  forces  oper¬ 
ating  these  trains.  That  applies  to  the  road  and  yards  also.  Some 
few  [766]  years  ago — well,  the  exact  date  I  can’t  recall;  possibly 
eight  or  ten  years  ago — we  had  a  conductor,  two  brakemen,  and  a 
flag  man  on  our  road  freight  crews.  Today  we  have  a  conductor,, 
one  brakeman,  and  a  flag  man.  In  the  yard  service  up  until  the  past 
five  or  six  years  I  would  say  on  each  assigned  yard  crew  we  had  a 
conductor  and  three  brakemen.  A  little  later  on  it  was  reduced  to- 
a  conductor  and  two  brakemen,  until  at  the  present  time  in  our 
499  Washington  yard  district  on  the  Pennsylvania  we  have  15* 
regularly  assigned  crews — yard  crews.  Eleven  of  them  have  a 
conductor  and  two  brakemen,  and  four  of  them  have  a  conductor  and 
one  brakeman,  which.,!  of  course,  requires  that  conductor  and  one- 
brakeman  to  produce  about  as  much  as  they  produced  with  the  con¬ 
ductor  and  three  brakemen.  At  least,  that  is  expected  of  them 
anyway. 

Recross  examination  by  Mr.  Ap.onsox: 

At  Potomac  Yard  we  do  not  do  our  own  switching  except  to  make 
two  doubles.  What  I  mean,  to  make  two  doubles,  is  pick  up  30  or 
40  cars  off  one  track  and  back  against  another  one  on  another  one. 
In  some  yards  another  crew  does  the  switching  or  yard  work.  At 
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Wilmington  the  road  crew  will  possibly  do  an  hour  or  hour  and  a  half 
of  switching  itself.  [767]  On  other  occasions  a  yard  or  switching 
crew  will  do  that.  At  Waverly  we  have  what  we  term  straight-back 
pickups.  That  is  a  string  of  cars,  or  a  straight  pick-up.  Ail  of  this 
switching  work  that  I  have  described  is  not  done  by  the  roacj.  crew. 

We  have  12  regularly  assigned  crews,  or  36  men;  that  is,  Rounting 
train  service  men  alone,  not  the  engineers  and  firemen  or  helpers. 
They  have  one  man  whom  I  know  is  more  than  65.  The  exact  ages 
of  the  others  I  really  don’t  know,  but  they  are  more  or  less  younger 
men. 

John  Johnston  was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  bv  Mr.  Hay: 

My  full  name  is  John  Johnston.  I  [768]  live  at  Ma^on  City, 
Iowa.  I  am  59  years  of  age.  At  the  present  time  I  anj  general 
chairman  of  the  carmen  on  the  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Railroad.  I  have  held  that  position  for  thirty  year$.  I  first 
entered  railroad  service  at  the  age  of  16.  I  started  in  at  coRch  clean¬ 
ing  and  worked  at  that  for  two  years  and  then  was  promoted  to  car 
repair  inspector  and  member  of  the  wrecking  crew.  I  worked 
500  then  until  1914.  Since  1914  I  have  been  in  this  present  posi¬ 
tion,  but  I  was  elected  general  chairman  of  carmen  in  1906  as 
a  part-time  job.  That  is,  I  held  my  job  on  the  railroad! and  then 
took  leaves  of  absence  to  attend  to  the  other  duties. 

The  duties  of  carmen  employed  on  railroads  are  to  build,  main¬ 
tain,  and  repair  passenger  and  freight  cars  and  to  inspect  ahd  service 
them  at  the  various  division  points,  as  they  need  it.  The  greater — 
possibly  50  percent  or  more  of  our  men  work  in  shops  on  Rebuilding 
programs,  or  what  is  called  scheduled  work.  The  other  percentage 
work  in  train  yards  [769]  and  around  terminals  inspecting  j and  mak¬ 
ing  light  repairs  and  servicing  both  passenger  and  freight  trains 
enroute.  Cleaning  up  wrecks  and  making  repairs  immediately  fol¬ 
lowing  wrecks  is  an  important  part  of  our  work.  The  wreck  crews 
consist  of  specially  selected  men  for  that  work,  highly  traibed  in  the 
duties  that  are  required  of  them,  and  they  must  be  men  of,  I  might 
say,  maximum  physical  ability,  to  stand  up  under  the  possible  strains 
that  they  are  subjected  to  from  time  to  time  in  the  work  df  clearing 
up  wrecks  and  carrying  on  work  of  that  nature.  [770]  Our  men 
have  to  inspect  and  repair  cars  sometimes  en  route  at  division  points 
where  that  is  not  the  final  destination  of  the  train.  IR  goes  on, 
then,  to  its  final  destination.  The  inspection  and  repair^  are  made 
in  a  limited  time,  because  train  schedules  have  been  speeded  up,  and 
the  allotted  time  for  stoppage  at  those  terminals  is  small!,  so  there¬ 
fore  these  duties  have  to  be  performed  within  those  time  limits,  or  a 
delay  to  the  train  occurs. 

The  speeding  up  of  train  operation  and  service  generally  affects 
our  craft.  I  think  our  craft  is  affected  by  that  as  much  as  any  other 
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class  of  train  service.  Train  movements  always  depend  upon  the  time- 

within  which  we  mav  be  able  to  do  our  work.  Sometimes  when  a 

% 

train  does  not  arrive  at  the  terminal  on  schedule  time,  they  expect 
that  they  will  £ret  out  on  schedule  time  if  that  is  physically  possible, 
and  the  shortening  of  that  time  is  generally  taken  out  of  our  allotted 
time  for  taking  care  of  the  train. 

With  respect  to  wrecking-crew  work,  that  is  always  done 

501  under  pressure.  I  say  “always.”  As  a  rule,  traffic  is  tied  up 
when  a  wreck  occurs,  and  it  just  seems  that  wrecks  do  not  occur 

in  fair  weather.  It  is  generally  stormy  weather,  or  something  like 
that,  and,  of  course,  the  work  has  to  progress  regardless  of  the  con¬ 
dition  of  the  weather,  temperatures,  hot  or  cold,  or  anything  of  that 
kind,  until,  at  least,  the  track  is  clear.  [771] 

There  are  certain  positions  where  the  older  men  do  not  fit  in. 
In  fact,  this  wrecking  crew  we  are  speaking  of — when  they  become 
old.  as  a  rule  they  are  removed  from  that  service,  or  that  particular 
class  of  work,  and  put  back  on  the  repair  tracks,  or  jobs  somewhere 
where  they  can  go  along  at  a  certain  speed  without  having  to  exert 
themselves  undulv.  The  same  is  true  in  the  train  yards.  The  men 
in  the  train  yards  I  would  sav,  average  less  than  many  of  the  men  in 
the  shops  who  have  possibily  been  train-yard  employees  in  the  past, 
and,  on  account  of  this  speeding-up,  now,  it  has  got  a  little  too  fast 
for  them,  and  they  have  stepped  back  into  some  lesser  important 
position.  This  speeding-up  program  has  affected  the  work  in  the 
shops  as  well  as  in  the  yards,  but  I  would  not  say  to  the  same  extent. 
The  work  in  the  shops  now  has  changed  considerably  in  the  last  sev¬ 
eral  vears  bv  reason  of  new  methods  and  new  machines  and  new 

*  v 

processes  being  introduced  in  the  railroad  industry. 

The  older  men  do  not  catch  on  to  the  new  machines  and  new  proc¬ 
esses  as  quickly  as  the  younger  men ;  in  fact,  we  have  many  of  them 
that  just  decline  to  take  up  those  new  operations,  and  so  forth. 

On  our  Milwaukee  road,  we  have  no  pension  system  at  all.  [772] 
We  have  a  train  on  the  Milwaukee  now  known  as  the  Hiawatha — 
there  are  two  trains.  One  leaves  Chicago  everv  dav  at  one  o’clock 
and  arrives  in  Minneapolis  at  eight,  and  one  leaves  Minneapolis  at 
12 : 30  in  the  opposite  direction  and  reaches  Chicago  at  7:30  in  the 
evening.  It  is  a  daily  train.  That  means,  a  train  each  way  per  day — 
two  trains,  one  each  way.  That  schedule  is  considerably  faster  than 
the  old  schedules.  That  is  called  a  streamlined  train.  I  know 

502  it  is  considered  quite  a  popular  train.  The  traffic  on  that 
train  is  quite  heavy. 

As  I  have  said,  the  Milwaukee  system  has  no  pension  system. 
[773]  We  do  have  the  seniority  system  in  the  various  crafts.  I  think 
that  continuity  of  service  on  that  railroad  is  quite  generally  adhered 
to.  both  from  the  management’s  disposition  to  allow  the  men  to 
remain,  and  the  tendency  of  the  men  themselves.  Our  road  holds 
the  world’s  record  for  continuity  of  service.  An  old  gentlemen  98 
years  old.  80  or  81  years  in  the  service.  I  think  there  is  quite  a 
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pronounced  feeling  of  loyalty  on  the  part  of  the  men  to  ttiat  road. 
I  would  sav  that  the  road  is  considerate  of  the  men. 

V 

I 

Cross  examination  by  Mr.  Aronson: 

There  are  approximately  between  2,400  and  2,500  car  men  on  the 
Milwaukee  Railroad.  Of  that  number,  I  would  say  about  jo0%  are 
employed  in  the  back  shops  exclusively.  [774]  In  the  bacjk  shops,, 
the  work  that  they  do  is  the  repairing  of  freight  cars  t}iat  have 
become  impaired  in  one  way  or  another  and  are  taken  out  of  active 
service  and  sent  to  the  shops  for  reconditioning  of  one  [sort  and 
another.  It  is  a  general  overhauling — scheduled  work,  it  is  termed 
on  the  railroad.  It  is  distinguished  from  and  does  not  include  re¬ 
pairs  that  are  made  while  the  trains  or  cars  are  in  operation.  Those 
two  classes  of  work  are  separated.  The  work  that  is  dope  in  the 
back  shops  does  not  include  any  of  the  running  repairs  or  the  repair 
work  that  is  done  while  the  trains  are  in  operation.  I  think  the  lo¬ 
comotive  crafts  are  divided  about  60%  in  roundhouses  and  about  40% 
in  the  back  shops.  [775]  Those  employed  in  the  back  shops  do,  in 
the  case  of  locomotives,  what  our  men  do  in  the  case  of  freight  cars, 
that  is  to  say,  they  work  on  major  repairs  of  locomotives  that  have 
been  taken  out  of  transportation  and  are  undergoing  renovation.  I 
attend  the  conventions  of  the  shop  crafts  organizations  and  the  meet¬ 
ings  of  the  different  general  chairmen  of  other  roads.  I  keep  my¬ 
self  informed  as  to  the  conditions  on  other  roads  as  well  as  our  own' 
as  best  I  can.  I  think  it  is  reasonably  true  that  thb  percent- 
503  ages  in  the  back  shops  on  the  Milwaukee  are  approximately 
the  same  as  the  percentages  generally  prevailing  on  the 
carriers. 

I  started  to  work  with  the  St.  Paul  in  1892.  I  continued  in  active 
service  with  the  St.  Paul  until  I  was  elected  by  the  other  men  in 
my  craft  as  their  leader  on  the  St.  Paul  Railroad.  I  really  con¬ 
tinued  in  the  service  of  the  railroad  after  that.  I  was  elected  gen¬ 
eral  chairman  in  1906,  but  only  as  part-time  chairman.  $ince  that 
time  I  have  become  a  full-time  organization  head.  [776]  $ince  1914 
I  have  been  exclusively  in  this  position  and  since  1914  I  have  not 
been  in  the  employment  of  the  St.  Paul  Railroad  in  active  service, 
nor  have  I  drawn  any  pay  from  the  St.  Paul  Railroad  since  1914; 
but  I  retain  my  seniority  on  that  road.  I  am  on  furlough  at  the 
present  time.  I 

Redirect  examination  by  Mr.  Hat  : 

The  same  speed  is  not  required  in  the  back  shops  that  is  in  these 
train  yards  and  wrecking  crews,  and  such  as  I  have  outlined  in  my 
previous  talk.  I  am  familiar  with  the  work  in  the  back  shops,  and 
the  speed  with  which  various  groups  of  men  get  out  that  vt*ork.  The 
speed  in  the  back  shops  is  not  required  to  be  as  rapid  as  in  the 
yards.  [777] 

Q.  But  take  two  men,  one  of  them  of  the  older  group  of  men,  and 
the  other  a  man,  say,  in  the  50s,  the  younger  group.  Ordinarily, 
which  has  the  greater  speed  or  producing  capacity?  [77^] 
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The  Court.  I  think  the  Court  might  take  judicial  notice  of  the 
fact  that  so  far  as  mechanical  work  is  concerned,  after  a  man  reaches 
a  certain  age  he  is  not  capable  of  doing  it  as  rapidly  as  a  younger 
man.  I  do  not  think  that  could  be  very  well  questioned. 

Edward  Peterson  was  called  as  a  witness  on  behalf  of  the  defend¬ 
ants  and,  having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  examination  by  Mr.  Hay: 

I  live  in  Villa  Park,  Illinois,  a  suburb  of  Chicago.  I  am  45 

504  vears  old.  I  am  general  chairman  of  the  sheet  metal  workers. 
I  have  been  connected  with  railroad  service  approximately  10 

years.  I  worked  in  the  shop  about  five  years,  and  have  been  on  this 
job  for  five  years.  [779]  Our  craft  does  all  pipe  work,  all  copper 
work,  and  tin  work,  on  passenger  coaches,  locomotives,  in  yards, 
shops,  on  buildings,  and  along  rights  of  way.  In  the  passenger  serv¬ 
ice  yards  we  service  the  pipe  work,  the  tin  work,  and  the  copper 
work  on  all  these  passenger  trains  when  they  come  in  there  for 
servicing,  and  we  also  service  and  make  repairs  to  air-conditioning 
equipment. 

Along  the  rights  of  way  we  maintain  and  construct  railroad  water 
supply,  coal  chutes,  drawbridges  and  ice-house  machinery.  On  coal 
chutes — that  is,  the  equipment  that  fills  the  tender  with  coal — in 
other  words,  we  have  a  large  plant,  and  the  coal  is  emptied  from  that 
plant  into  your  tender.  We  are  responsible  for  the  proper  operation 
of  that  coal  plant.  We  make  monthly  inspections  of  that  coal  plant. 
In  the  water  supply,  we  maintain  and  construct  part  of  the  tanks,  at 
least  the  pipe  and  tin  work  on  that  tank,  and  the  penstock.  The  pen¬ 
stock  is  the  part  that  they  use  to  fill  the  water  into  the  tank.  We 
make  monthly  inspections  of  that  penstock.  Then  we  do  all  station 
plumbing  work  and  pipe  work  in  cattle  yards  and  other  pipe  work 
along  the  right  of  way. 

Out  craft,  in  roundhouses  and  coach  service  yards,  does  work  so 
that  the  movement  [7S0]  of  trains  depends  upon  the  quickness  or 
slowness  with  which  we  do  the  work.  In  that  work  we  have  to  make 
repairs  to  the  pipes  and  test  certain  pipes  in  roundhouses  and,  of 
course,  with  the  faster  train  schedules,  we  are  required  to  get  these 
engines  out  of  the  roundhouses  faster  than  before,  and  that  same 
applies  to  the  coach-service  yards.  We  are  required  to  work  faster 
than  we  used  to  in  coach-service  yards,  because  there  is  probably  a 
lesser  number  of  men,  and  more  frequent  service.  Throughout  this 
depression  we  have  had  a  reduction  in  the  number  of  employees  so 
far  as  our  craft  is  concerned. 

We  have  along  the  rights  of  ways  and  on  buildings  considerable 
high  work.  We  repair  roofs.  The  men  climb  on  ladders 

505  and  then  they  have  to  hang  on  ropes  to  perform  this  kind  of 
work.  We  install  the  different  smoke  pipes  that  go  up  to  take 

away  the  smoke  from  the  different  kinds  of  heating  plants.  We 
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climb  and  hang  gutters  and  spouts  from  the  different  buildings. 
That  requires,  of  course,  unusual  skill,  to  hang  pipe  and  nail  down 
this  particular  gutter,  and  nail  on  the  spout  along  the  wall,  and  such 
work.  In  the  dry  country,  where  we  do  not  have  machinery  tjo  pump 
water  in  tanks,  we  have  these  high  windmills.  It  is  necessary  to  go 
up  on  these  windmills  [781]  and  maintain  them  through  greasing, 
and  make  the  necessary  repairs.  In  the  densely  populated  vicinities, 
we  go  up  into  those  water  tanks  and  make  repairs  to  the  valves  inside 
the  tanks  when  necessary.  We  have  to  climb  up  on  top  of  the  tanks 
and  down  into  them. 

DeWitt  C.  Cone  was  called  as  a  witness  on  behalf  of  the  defend¬ 
ants  and,  having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  examination  by  Mr.  Hay: 

My  name  is  DeWitt  C.  Cone.  I  reside  at  582  Sanford  Avenue, 
Newark,  New  Jersey.  I  will  be  49  years  old  in  July.  I  am  vice 
president  of  the  Brotherhood  of  Railroad  Signalmen  of  America.  I 
entered  the  service  of  the  Erie  Railroad  Company  in  [782]  the  winter 
of  1901,  at  the  age  of  15,  in  the  office  of  the  accounting  department, 
21  Cortlandt  Street,  New  York  City.  The  year,  I  am  not  certain 
whether  it  was  1906  or  1907,  I  transferred  to  the  signal  department 
of  the  Erie  Railroad  Company  as  a  signal  helper.  I  remained  in  the 
service  of  the  Erie  Railroad  in  the  signal  department  until  spme  time 
in  1910.  Then  I  went  to  work  for  the  Interborough  Rapid)  Transit 
Company  as  signalman  on  construction  work,  in  subways  in  the  City 
of  New  York.  When  that  work  was  completed  there,  in  the  early 
part  of  1912,  I  was  then  employed  by  the  General  Railway  Signal 
Company,  and  with  the  Union  Switch  &  Signal  Company!  on  con¬ 
struction  work  as  a  signalman,  working  through  different  parts  of 
the  country. 

In  March  1913 — I  think  it  was  March  17,  1913 — I  entered 
506  the  service  of  the  New  York,  New  Haven  &  Hartford  Railroad 
Company  as  a  signalman,  and  continued  in  the  service  of  the 
New  Haven  until  I  took  the  position  I  now  hold.  While!  working 
on  the  New  Haven,  I  also  served  as  local  and  general  chairman  of 
our  brotherhood,  and  in  1917  I  was  elected  to  the  office  of  vice  presi¬ 
dent,  but  I  did  not  go  into  active  service  with  the  brotherhood  until 
March  1919,  I  think,  or  at  least,  on  the  payroll  of  the  brqtherhood 
until  1919.  My  last  pay  on  the  New  Haven,  I  think,  was  }n  March 
1919. 

The  signal  department  employees  perform  all  of  the  work  in  con¬ 
nection  with  the  maintenance  and  repair,  as  well  [783]  as  thp  installa¬ 
tion  and  construction  of  all  signal  assistants  and  safety  devices, 
including  block  signals,  interlocking  plants,  gates,  highway-crossing 
protection,  and  automatic  stop  and  train-control  systems,  and  cen¬ 
tralized  traffic  control  systems.  Most  of  our  men  are  engaged  in  the 
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maintenance  work.  They  are  generally  assigned  to  a  given  territory, 
and  these  territories  range,  per  employee,  from  a  few  miles  in  length 
to  30  or  40  miles.  These  employees,  who  may  be  one  or  two,  main¬ 
tain  all  the  signal  devices  and  apparatus  in  that  given  territory. 

In  the  last  few  years  there  have  been  installed  in  our  branch  of  the 
service  a  number  of  devices  that  have  been  calculated  to  increase  the 
safety  of  operations.  That  is  always  the  trend  in  the  signal  depart¬ 
ment.  The  railroads  are  always  installing  new  and  more  improved 
devices  to  increase  the  safety  of  transportation.  There  has  been 
considerable  development  along  that  line  in  the  last  few  years. 
[784]  I  do  not  have  any  definite  figures,  but  as  I  recall  it,  in  1929  and 
1930  there  were  about  18,000  signal  department  employees  in  the 
United  States.  Today  there  are  about  11,000.  During  that  same 
period  of  time  as  I  say,  forces,  of  course,  have  been  reduced.  Terri¬ 
tories  have  been  lengthened  and  in  some  cases,  where  we  had  a  day 
shift  and  a  nighi:  shift,  the  night  shift  has  been  eliminated  and  the 
day  men  had  to  absorb  the  work  formerly  done  by  the  night  men. 

Our  work  affects  the  schedule  of  trains,  only  to  the  extent 
507  that  if  there  should  be  any  failures  of  the  apparatus  that  they 
may  be  working  on,  and  there  happened  to  be  a  train  in  the 
block,  it  naturally  would  delay  the  train,  or  if  they  were  working  on 
a  switch  at  a  terminal  or  at  an  interlocking  plant  and  they  made  any 
mistakes  or  errors,  it  would  also  cause  delay. 

The  signal  department  employees  must  be  always  physically  and 
mentally  alert  because  all  of  their  work  is  done  under  traffic  condi¬ 
tions,  I  would  say,  and  a  slight  error  in  any  of  these  devices  that  con¬ 
trol  train  operation  may  cause  wrecks  or  loss  of  life,  collisions,  or 
derailments,  which  would  have  disastrous  effects  or  results.  This- 
work  has  to  go  on  while  the  trains  are  being  operated  over  the  track, 
between  trains  [785]  ;  practically  all  our  work  is  done  along  the  road¬ 
side,  either  on  the  railroads  or  close  to  the  rails,  under  traffic  condi¬ 
tions. 

Harold  D.  Ulrich  was  called  [787]  as  a  witness  on  behalf  of  the 
defendants  and,  being  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Hay: 

My  name  is  Harold  D.  Ulrich.  I  live  at  39  West  Hill  Avenue, 
Melrose  Highlands,  Mass.  I  am  39  years  old.  [788]  I  am  general 
chairman  of  the  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees,  on  the  Boston 
and  Maine  Railroad,  the  Maine  Central  Railroad,  and  the  Portland 
Terminal  Company.  I  have  been  connected  with  railroad  service 
since  1912.  My  first  connection  was  as  a  payroll  clerk  in  what  is 
now  the  Auditor  of  Disbursements’  office,  and  what  was  then  called 
the  Chief  Accountant’s  office.  I  was  in  that  capacity  about  three 
years.  Then  I  became  the  statistician  in  that  office.  After  holding 
that  position  for  four  or  five  years  I  became  a  traveling  accountant. 
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I  held  that  position  a  short  time  and  then  became  general  secretary 
of  the  organization,  going  on  leave  of  absence  in  October,  1919.  I 
held  that  position  until  November,  1922,  and  since  that  time  I 

508  have  occupied  my  present  position. 

The  Brotherhood  of  Railway  Clerks  embraces  quite  k  large 
percentage  of  men  in  the  railroad  service.  The  general  divisions  of 
the  employees  embraced  within  the  term  “railway  clerks”  are  as 
follows :  [789]  There  are  those  employees  in  freight  house  operation, 
known  as  the  house  clerks,  freight  handlers,  loaders,  callersj  steve¬ 
dores,  and  stowers;  and  there  is  that  class  of  clerks  known  as  yard 
clerks;  another  class  known  as  freight  office  clerks;  and  the]|i  there 
is  a  large  class  connected  with  the  division  offices,  the  engijieering 
department,  and  the  operating  department,  the  stores  department, 
and  the  mechanical  department.  Then,  the  largest  subdivision  is 
engaged  in  the  general  offices.  Then,  in  addition  to  that,  w^  repre¬ 
sent  the  baggage  room  employees,  known  as  the  baggage  masters  and 
baggage  men,  janitors,  and  cleaners,  in  and  around  stations. 

I  should  say  in  the  freight  house  operation  and  in  baggage  service 
and,  to  some  extent,  although  to  a  lesser  extent,  in  the  yard  service, 
the  yard  clerks  have  work  that  requires  physical  effort  and  endurance 
or  alertness.  Those  that  are  chiefly  engaged  in  the  performance  of 
physical  labor  are  the  freight  handlers,  classified  further  as  loaders, 
stowers,  and  coopers.  “Freight  loader”  is  the  name  for  the  job  of 
loading  the  freight  on  to  the  particular  trains,  and  unloading  them. 

The  general  nature  [790]  of  the  work  of  the  yard  clerks  is  to  go 
around  through  the  vards  and  take  a  record  of  the  cars,  mark  them 
as  to  destination,  and  so  forth.  In  some  cases  they  have  to  cneck  up 
the  refrigeration,  the  icing.  Their  general  duties  are  in  and  around 
the  yard,  where  the  freight  cars  are  moving  back  and  forth,  involving 
considerable  hazard,  which  we  have  always  recognized,  in  a}l  kinds 
of  weather. 

The  speeding  up  of  train  operation  and  service  has  affected  the 
work  of  men  in  the  clerks  division.  Of  course,  in  the  freight  house 
operation,  some  years  ago,  as  I  recall  the  operation  of  the  freight 
house  was  a  day  time  operation.  With  the  speeding  up  and 

509  the  increased  efficiency  in  methods,  the  attempt  to  <*ive  im¬ 
proved  and  faster  service  to  the  public,  our  freight  hpuses  in 

many  instances  are  now  on  a  24-hour  operation,  with  the  peak  period 
more  definitely  set  in  the  early  morning  hours,  that  is,  from  d  o’clock 
until  9  o’clock,  and  in  the  late  afternoon  hours.  Some  yeai^s  ago  a 
gang  in  the  freight  house  consisted  generally  of  a  checker  and  a 
receiving  clerk,  and  anywhere  from  four  to  five  or  six  freight  han¬ 
dlers.  Today,  with  the  speeding  up  in  operations,  those  gar^gs  have 
been  cut  down  to  where  there  is,  perhaps,  one  checker  and  receiving 
clerk,  and  one  or  two  freight  handlers.  They  are  required  to  load 
and  unload  as  [791]  much  freight,  and  in  many  instances,  more 
freight,  than  the  former  larger  gang.  The  speeding  up,  of  course, 
has  been  further  facilitated  by  the  installation  of  four-wheeled  trucks 
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pulled  by  a  tractor.  In  the  old  days,  of  course,  they  used  the  two¬ 
wheeled  truck  and  a  man  was  only  required  to  handle  what  he  could 
get  on  a  two-wheeled  truck  that  he  pushed  around  the  freight  plat¬ 
form.  Today  these  four-wheeled  trucks  are  larger  and  they  hold 
bulkier  freight,  and  the  men  generally  are  required  to  handle  much 
heavier  freight  per  man.  In  fact,  it  has  been  my  experience  that 
that  is  one  of  the  chief  causes  for  complaint  among  the  men — that 
is,  the  tremendously  heavy  freight  they  have  got  to  handle  under 
present  conditions. 

This  speeding  up  has  affected  the  men  in  the  yard  clerk  service  to 
an  extent,  perhaps  not  quite  as  much  as  in  the  freight  house  opera¬ 
tion,  but  the  reduction  in  forces,  the  very  material  reduction  in  forces 
that  has  taken  place,  has  served  to  speed  up  the  rest  of  the  men,  even 
without  any  other  factors  entering  into  the  question,  although  in 
some  of  our  yards,  some  of  our  hump  hards,  where  car  retarders  have 
been  installed,  resulting  in  a  considerable  more  rapid  movement  of 
cars — in  those  yards  the  yard  clerks,  of  course,  are  proportionately 
speeded  up. 

If  they  stop  a  freight  train  at  a  certain  place,  it  is  our  men  who 
handle  the  freight.  [792]  Our  men  have  to  load  this  freight  in  the 
proper  car,  in  accordance  with  its  destination,  and  if  they  fail 
510  to  do  that,  of  course,  a  shipment  that  is  destined  for  one  place 
may  land  two  op  three  hundred  miles  away  at  some  other  place. 
It  requires  not  only  speed  but  accurate  work.  The  work  of  these  men 
is  so  related  with  the  movement  of  trains,  as  that  the  movement  of 
the  train  absolutely  depends  upon  the  quickness  with  which  the  work 
of  our  men  is  done.  Of  course,  a  train  cannot  move  until  it  is  loaded. 
The  movement  sometimes  depends  upon  the  performance  of  the  work 
by  the  yard  clerk  men. 

All  this  speeding  up  of  processes  has  invaded  the  general  offices 
and  affected  the  work  there  very  much.  Of  course,  there,  perhaps, 
the  greatest  factor  in  the  speeding  up  has  come  about  as  a  result  of 
reduction  in  forces;  the  speeding  up  of  the  individual.  There  have 
been  a  lot  of  mechanical  appliances  introduced  into  the  general  office 
work — key  punching  machines  in  the  office  of  the  [793]  auditor  of 
freight  receipts  and  many  of  the  car  accountants’  offices ;  billing  ma¬ 
chines,  and  the  various  tabulating  macliines.  Those  are  all  of  more 
recent  installation.  And  then,  they  have  not  only  served  to  increase 
the  speed  of  the  operation,  but  in  many  cases  they  have  required 
greater  skill  on  the  part  of  the  employees.  The  older  employees  do 
not  catch  on  to  those  things  and  adapt  themselves  to  them  as  well  as 
the  younger  men. 

Cross  examination  by  Mr.  Aronson: 

I  started  my  railroad  work  in  1912.  I  have  not  worked  for  a  rail¬ 
road  since  October  1919.  I  have  been  on  a  leave  of  absence  since 
then,  giving  all  of  my  time  to  the  Brotherhood. 

The  freight  house  handles  the  less  than  carload  shipments.  The 
[794]  volume  of  less  than  carload  shipments  on  the  railroads  has  very 
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materially  receded  in  recent  years.  I  want  to  leave  the  very 
impression  which  I  consider  to  be  very  true,  that  the  actual  situation 
is  that  the  amount  of  work  required  per  man  employed  has  materially 
increased.  We  now  have,  instead  of  the  old-fashioned  two-wheeled 
wheelbarrows,  four-wheeled  trailers  with  a  motorized  engine  that 
propels  the  trucks  in  freight  houses;  so  that,  instead  of  the 

511  man,  by  manual  force,  pushing  that  weight  of  cases  pf  mer¬ 
chandise  on  a  two-wheeled  barrow,  the  motor  now  conveys 

those  cases  or  packages  on  the  trailers  from  place  to  place.  In  ja  large 
number  of  cases,  carload  shipments  are  loaded  and  unloaded,  not  by 
railway  employees,  but  by  the  employees  of  the  shipper  and  of  the 
consignee.  [795]  That  is  true  in  a  large  number  of  cases,  but  I  would 
not  want  to  say  that  practically  all  carload  freight  was  unloaded  by 
the  consignee.  I  could  not  give  the  percentage  that  is  not  so  un¬ 
loaded  by  the  consignee.  I  have  an  immediate  recollection  on  the 
Boston  and  Maine,  of  quite  a  bit  of  furniture  that  arrives  at  “A” 
house,  at  East  Cambridge,  Mass.,  in  carload  lots,  that  is  unloaded  by 
our  freight  handlers.  Just  the  number  of  cars  that  are  involved 
there,  I  have  no  immediate  recollection.  It  is  something  tli|at  they 
have  been  doing  for  a  considerable  period  of  time.  I  have  ah  imme¬ 
diate  recollection  of  the  desirability,  on  the  part  of  the  railij-oad,  to 
have  our  men  unload  carload  lots  of  automobiles  at  the  same  Ideation. 
They  are  not  doing  it.  I  do  not  recollect  immediately  any  other  in¬ 
stances  in  which  railroad  [796]  employees  are  unloading  or  loading 
carload  shipments.  Out  of  all  the  carload  freight  that  I  know  of  on 
the  Boston  and  Maine  Railroad,  the  only  exception  I  know  of  offhand 
is  some  furniture  that  is  consigned  to  a  particular  destination. 

The  yard  clerks,  among  other  things,  have  as  their  duty  Walking 
along  the  tracks  in  the  storage  or  classification  yards  and  dhecking 
the  seal  record  on  the  doors  of  the  freight  cars,  and  observing 
whether  or  not  there  is  anything  apparently  or  obviously  out  of 
order  in  the  car — or  on  the  outside  of  the  car.  And  they  take  a 
seal  record  of  the  cars  that  they  inspect.  They  walk  alpng  the 
ground,  or  a  platform  adjacent  to  the  track;  mostly,  the  ground  ad¬ 
jacent  to  the  tracks,  and  make  those  observations.  They  chalk  the 
destination  of  the  cars,  which  is  used  for  their  routing.  The  yard 
clerks  do  not  either  load  [797]  or  unload  any  of  the  shipments  in 
the  cars.  The  general  office  employees  also  do  not  load  or  unload  or 
otherwise  handle  the  cases  of  merchandise  in  transit.  The 

512  division  office  clerks  similarly  do  not  touch  or  handle  shipments. 

John  Pelkover  was  called  as  a  witness  on  behalf  of  the  defend¬ 
ants  and,  having  been  first  duly  sworn,  testified  as  follows:  j 

Direct  examination  by  Mr.  Hay:  j 

I  live  in  Milwaukee,  Wisconsin.  I  am  49  years  old.  I  am  gen¬ 
eral  chairman  of  the  Blacksmiths  and  Helpers.  I  have  peld  that 
position  since  1916.  [798]  Before  that  I  was  hammersmith  on  the 
Milwaukee  Railroad — the  Chicago,  Milwaukee,  St.  Paul  and  Pacific 
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Railroad.  I  first  entered  the  service  of  that  railroad  in  1903,  as  a 
blacksmith’s  helper.  The  blacksmith  manufactures  and  repairs  parts 
of  locomotives  and  parts  of  cars,  both  passenger  and  freight.  He 
manufactures  tools  and  repairs  tools  for  different  departments.  He 
does  welding  of  different  parts  of  all  equipment — that  is,  the  acety¬ 
lene  and  autogenous  welding  processes.  I  don’t  think  any  of  that 
work  has  to  be  done  while  the  train  is  in  operation — en  route.  We 
work  in  the  round  houses,  but  we  do  not  work  in  the  train  yards. 
I  have  spent  most  of  my  time  in  railroad  service  on  the  Milwaukee. 
I  concur  in  the  statement  made  by  Mr.  Johnson  to  the  effect  that 
there  is  a  fine  relationship  between  the  employees  and  the  manage¬ 
ment  of  the  Milwaukee.  The  men  are  very  loyal  to  the  Milwaukee. 
We  have  no  pension  system.  [799] 

Cross  examination  by  Mr.  Aronson: 

The  men  of  our  craft,  the  blacksmiths,  are  engaged  in  both  the 
locomotive  department,  and  the  car  department.  Some  of  them  are 
in  the  back  shops  and  some  of  them  are  in  roundhouses  and  on 
repair  tracks.  I  don’t  know  how  many  men  in  our  craft  there  are 
on  the  railroads  of  the  country,  approximately.  There  are  about 
250  on  the  Milwaukee  road.  They  are  not  divided  in  approximately 
the  same  percentages,  as  between  the  back  shops  and  running  repairs, 
as  the  car  men  are.  [800]  I  think  the  majority  of  our  men  are 

513  in  the  back  shops.  And  in  the  back  shops  they  work  on  engines 
that  have  been  taken  out  of  service  and  are  being  overhauled 

or  renovated;  and  similarly,  in  the  case  of  cars  that  have  been  taken 
out  of  service  and  are  in  the  back  shops  for  overhauling  or  repair. 
I  would  say,  in  a  general  way,  that  the  percentage  of  our  craft  in 
the  back  shops,  doing  that  type  of  work  on  our  railroad,  is  approxi¬ 
mately  the  same  as  the  percentage  is  on  the  railroads  generally. 

I  preserve  my  seniority  on  the  Milwaukee  so  that  I  am  in  the 
category  of  a  furloughed  man  at  the  present  time.  I  was  last  in  the 
service  of  the  Milwaukee  road  in  June  1916.  The  men  in  the  back 
shops  in  our  craft  and  the  men  not  in  the  back  shops  in  our  craft 
do  not  generally  interchange  back  and  forth,  except  at  shop  points 
where  there  [801]  is  a  roundhouse  in  connection  with  the  shop  point. 
The  back  shop  men  interchange  with  running  repair  and  roundhouse 
work  in  reduction  of  force. 

We  have  point  seniority  on  our  railroad.  That  takes  in  all  the 
men  in  a  given  city.  It  takes  in  the  men  in  the  car  department 
and  the  men  in  the  locomotive  department,  the  men  in  the  round¬ 
house  and  the  men  on  the  repair  tracks.  But  in  those  cases  where 
the  back  shops  are  not  included  in  point  seniority  with  roundhouses 
or  repair  tracks  there  is  no  interchanging  back  and  forth.  Some 
men  remain  continuously  in  the  back  shops  and  others  remain  con¬ 
tinuously  on  the  repair  tracks  or  in  the  roundhouses. 

514  [805]  Walter  G.  Cantley  was  called  as  a  witness  for  and 
on  behalf  of  the  defendants  and,  having  been  first  duly  sworn, 

was  examined  and  testified  as  follows: 
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Direct  examination  by  Mr.  Hat: 

I  live  at  Cleveland,  Ohio.  I  am  fifty-four  years  old.  [800]  I  am 
statistician  for  the  Brotherhood  of  Railroad  Trainmen.  I  haye  held 
that  position  about  six  and  one  half  years. 

At  the  request  of  counsel  representing  the  defendants  in  tljis  case, 
I  have  considered  the  result  of  a  questionnaire  that  was  sent  oiit  some 
time  ago  to  certain  persons. 

Mr.  Hay.  At  this  point,  your  Honor,  I  should  like  to  make  a  state¬ 
ment  covering  matters  about  which  it  wull  not  be  necessary  to  put 
on,  as  I  understand,  formal  proof. 

On  April  15  of  this  year,  pursuant  to  a  plan  which  had  been  devel¬ 
oped  in  preparation  for  the  trial  of  this  case,  Mr.  George  Hjarrison, 
general  chairman  of  the  railroad  brotherhoods  of  the  country,  sent 
a  letter  to  all  of  the  chief  executives  of  the  various  brotherhood  or¬ 
ganizations — consisting  of  21 — advising  them  that  there  w^s  being 
forwarded  to  them  a  questionnaire  for  them  to  transmit  to  the  gen¬ 
eral  chairmen  of  [807]  their  various  brotherhoods  on  the  various 
lines.  Pursuant  to  that,  questionnaires — copy  of  which  will  be  of¬ 
fered — w’ere  sent  out  by  express,  as  I  recall,  from  the  office  of  the 
Railroad  Retirement  Board  to  these  executive  officers  of  the  21,  and 
were  by  them  transmitted  to  the  general  chairmen  of  the  various 
brotherhoods,  with  a  letter  accompanying  the  transmittal  to  these 
general  chairmen,  requesting  them  to  fill  out  the  questionnaires 
and  mail  them  to  the  office  of  counsel  in  the  Department  of  Justice. 
Those  questionnaires  came  in;  and  in  addition  to  the  questibnnaires 
of  the  general  chairmen,  there  was  a  small  number  of  questionnaires 
signed  by  individuals,  whom  it  appears  some  of  the  general  chair¬ 
men  had  requested  to  fill  out  the  questionnaire.  And  in  Addition, 
another  very  small  number  have  inadvertently  come  in,  and 
515  were  put  in  the  file  of  the  general  chairmen  and  locpl  chair¬ 
men.  They  had  been  secured  by  some  investigators  ^ho  were 
out  doing  some  other  work  and  who  happened  to  get  hol0  of  the 
questionnaires.  And  about  41,  as  I  recall  it,  Mr.  Cantley,  in  laddition 
to  those  of  the  general  chairmen,  were  sent  out  by  Mr.  George  Harri¬ 
son  to  persons  in  his  particular  organization. 

Now,  it  was  agreed  by  counsel  that  this  statement,  if  I  have  made 
it  correctly — and  if  not,  they  will  correct  me — will  obviate  the  neces¬ 
sity  of  bringing  the  gentlemen  here  to  prove  the  mechanic^  of  this 
matter.  And  it  is  stipulated,  as  I  understand,  that  these  ^ere  sent 
out  in  this  manner  and  that  the  answers  that  have  come  ih  are  the 
answers  of  the  persons  who  purport  to  answer  these  questionnaires. 
In  addition  to  that,  we  have  agreed  to  furnish  the  gentlemen,  and 
introduce  in  evidence,  the  original  letter  of  Mr.  Harrison  to  the  chief 
[808]  executives  and  the  letters  that  were  sent  out  by  the  Executive 
officers  to  their  general  chairmen.  Up  to  this  time  we  have  some  17 
or  18  of  these  letters.  The  others  will  be  offered  as  they  come  in. 

Following  the  receipt  of  these  questionnaires,  and  their  coming  in 
to  our  office,  Mr.  Cantley,  with  the  aid  of  a  young  lady  who  is  in  the 
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courtroom,  cast  up  the  results  of  this  questionnaire,  and  Mr.  Cantley 
made  an  analysis  of  the  replies.  And  we  propose  to  offer  the  ques¬ 
tionnaire  and  the  call  for  this  summary  and  the  cast-up  of  the  result, 
and  an  analysis  given  by  Mr.  Cantley.  That  is  the  explanation,  your 
Honor,  which  I  wish  to  make. 

(Mimeographed  letter  bearing  signature  A.  Johnston,  Grand  Chief 
Engineeer,  dated  April  20,  1936,  and  addressed  “To  The  General 
Chairmen  in  The  U.  Si”,  was  thereupon  marked  “Defendants’  Exhibit 
C”,  and  was  received  in  evidence.) 

Mr.  Hay.  This  was  the  letter  from  Mr.  George  M.  Harrison  to  the 
general  chairmen  in  the  United  States — the  first  letter.  It  is  on  the 
letterhead  of  the  Railway  Labor  Executives’  Association,  Washing¬ 
ton,  D.  C.,  April  15,  1936,  addressed  to  “All  Chief  Executives.” 

Railway  Labor  Executives’  Association, 

516  W ashington,  D.  C.  April  15 ,  1936 . 
All  Chief  Executives . 

Greetings:  You  will  shortly  receive  a  supply  of  questionnaires 
prepared  under  the  supervision  of  the  attorneys  assigned  by  the  De¬ 
partment  of  Justice  to  handle  the  defense  of  the  Railroad  Retire¬ 
ment  Act,  which  will  come  to  trial  in  the  Federal  District  Supreme 
Court  here  at  Washington  May  20th.  [809] 

It  is  the  wish  of  the  attorneys  that  these  questionnaires  be  dis¬ 
tributed  to  vour  General  Chairmen  and  returned  through  vour  office 
to  Honorable  Charles  M.  Hay,  New  Department  of  Justice  Building, 
Washington,  D.  C.,  not  later  than  May  1st. 

It  is  essential  to  the  defense  of  this  case  that  a  complete  response 
be  made  by  the  General  Chairmen  and  the  questionnaires  be  re¬ 
turned  to  the  attorneys  by  the  date  indicated. 

I  therefore  urge  each  Chief  Executive  to  give  this  matter  prompt 
attention. 

Sincerely  and  fraternally, 

(Signed)  G.  M.  Harrison, 

Chairman. 

I  also  offer,  from  the  same  exhibit,  which  has  been  identified  and 
from  which  I  have  read,  the  letter  from  A.  Johnston,  Grand  Chief 
Engineer  of  the  Brotherhood  of  Locomotive  Engineers,  dated  April 
20,  1936,  to  The  General  Chairmen  in  the  U.  S. : 

[810]  “Grand  Office, 

“Brotherhood  of  Locomotive  Engineers, 

“Executive  Department, 

“ Cleveland ,  <9.,  April  % 0 ,  1936. 

“ To  the  general  chairman  in  the  U.  S . 

5 17  “Dear  Sirs  and  Brothers  :  We  are  quoting  herewith  letter 
received  from  G.  M.  Harrison,  Chairman  of  the  Railway  Labor 

Executives’  Association.” 
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And  then  quoting  the  letter  I  have  just  previously  read.  And  then 
after  that  is  the  following : 


uWe  ask  that  you  comply  with  this  request — filling  out  the  en¬ 
closed  questionnaire  and  forwarding  it  to  the  Grand  Office. 

“Yours  fraternally, 


“A.  J ohnston, 

“ Grand  Chief  Engineer” 

(Group  of  letters  was  'marked  “Defendants’  Exhibit  D”,  ind  was 
received  in  evidence.) 

(Questionnaire  was  marked  “Defendants’  Exhibit  E”,  and  was 
received  in  evidence.) 

[811]  Mr.  Cantley  (continuing) :  The  questionnaires  nave  all 
been  reviewed  by  us — the  answers.  We  have  endeavored  to  tabulate 
the  answers  categorically — And,  where  it  appeared  necessary,  follow 
that  with  an  explanation  or  a  pointing  out  of  certain  of  the  comments 
made  which  appeared  to  be  the  prevailing  comment  or  the  consensus 
of  opinion  or,  in  other  words,  the  major  reasons  for  answers  being 
given  as  they  were. 

For  convenience  we  have  set  up  categorical  replies,  or  adopted  a 
categorical  answer,  under  which  we  felt  that  the  replies  to  the  ques¬ 
tions  could  be  classified. 

That  result  of  our  work  is  given  in  a  summary  which  I  prepared 
and  can  inform  the  Court  of. 

[817]  (Plaintiffs  and  interveners  objected  to  the  evidence  of  the 
Witness  Cantley  purporting  to  give  summaries  and  analyses  of  the 
responses  of  990  respondents  to  questionnaire.  The  grounds  of  the 
objection  are  renewed  and  more  fully  set  out  in  a  motion  to  strike  said 
evidence  of  Witness  Cantley,  lodged  after  the  conclusion  of  the 
518  evidence,  page  infra.  Briefly,  the  grounds  of  the  objection 
were :  that  the  questionnaire  does  not  purport  to  assemble  sta¬ 
tistical  facts  or  facts  susceptible  of  mathematical  tabulation;  that 
Witness  Cantley’s  testimony  will  purport  to  be  his  testimony  as  to  his 
impressions  or  judgments  based  upon  the  unsworn  statements  of  990 
men,  their  statements  being  as  to  their  information,  opinions,  or 
judgments  as  to  what  are  the  opinions,  judgments,  and  attitudes  of 
something  more  than  a  million  men;  that  many  of  the  questions 
of  the  questionnaire  are  incompetent  because  they  suggest  the 
answers  and  suggest  answers  in  the  alternative;  that  many  of  the 
questions  are  to  indefinite  to  make  answers  competent;  that  many 
of  the  questions  call  for  responses  as  to  the  subconscious  reasons 
or  desires  and  attitudes  of  others;  that  the  summary  of  the  Wit¬ 
ness  Cantley  would  constitute  hearsay  based  upon  hearsay;  that 
through  the  testimony  of  the  witness  the  defendants  are  seeking 
to  put  in  evidence  in  effect  an  indirect  and  secondhand  pbll  of  the 
attitudes  of  more  than  a  million  men  toward  this  federal  legislation.) 

The  Court.  I  am  inclined  to  sustain  the  objection.  On  the  other 
hand,  I  should  not  like  to  rule  out  evidence  that  the  Supreme  Court 
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might  deem  competent,  so  I  shall  adhere  to  the  practice  I  have  made 
heretofore  and  admit  it,  although  I  think  it  incompetent. 

Counsel  for  Plaintiffs.  Shall  we  take  the  position  we  did  before? 

The  Court.  I  shall  admit  it  subject  to  your  motion. 

Mr.  Cantley  (continuing).  Page  1  of  the  questionnaires 

519  calls  for  the  name  of  the  respondent,  his  age,  residence,  organi¬ 
zation  affiliation,  railroad  with  which  connected - 

The  Court  (interposing).  Now,  I  may  say  this,  however:  that  I 
shall  exclude  this  recapitulation  unless  the  replies  are  offered  in 
evidence. 

Mr.  Hay.  We  have  them  available,  vour  Honor.  But  I  should 

•  V 

make  this  explanation :  They  have  been  turned  over  to  the  other  side 
for  examination. 

[818]  Mr.  Alderman.  If  your  Honor  please,  these  were  tendered 
to  us  on  Sunday,  and  I  have  had  an  opportunity  to  go  over  them  for 
two  days.  So  we  do  not  care  to  see  those,  except  certain  ones  we 
have  indicated. 

The  Court.  Very  well. 

Mr.  Cantley  (continuing).  Then  there  are  two  or  three  other 
questions  on  page  1  which  have  to  do  with  matters  which  we  have 
not  tabulated,  because  they  were  not  particularly  pertinent  to  the 
replies  made,  but  more  in  the  nature  of  identification  of  the 
respondent. 

Our  summary  starts  on  page  2  of  the  questionnaire,  with  the  ques¬ 
tion  :  “What  proportion  of  employees,  65  years  of  age  or  over,  want 
to  retire? 

“(a)  Relatively  few. 

“(b)  A  large  proportion. 

“(c)  Most. 

“f(d)  Practically  all.” 

Of  those  making  replies  to  this  question,  661,  or  66.8  percent, 
reported  that  practically  all  of  the  employees,  65  years  of  age  or 
over,  desired  to  retire.  Only  60,  or  6  percent  of  the  total  number 
expressing  an  opinion  on  this  matter,  reported  that  but  a  relatively 
few  men,  65  years  of  age  or  over,  desired  to  retire. 

There  were  132  replies,  or  13.3  percent,  to  the  effect  that  most  men 
65  or  over  desired  to  retire;  and  152,  or  15.4  percent,  replied  that  a 
large  proportion  desired  to  retire. 

[819]  Continuing  on  page  2,  with  the  question:  “Why  do 

520  those  who  want  to  retire  wish  to  do  so?” 

In  many  cases  the  returns  to  the  questionnaire  showed  that 
those  who  desired  to  retire  wish  to  do  so  because  of  a  combination  of 
the  three  first-indicated  reasons,  “&”,  “b”,  and  “c”.  There  was  a 
decided  view  in  all  groups  that  those  who  wish  to  retire  desire 
to  do  so  because  they  felt  entitled  to  retirement  after  a  lifetime  of 
work.  The  number  assigning  this  reason  constituted  88.3  percent 
of  the  total  number  of  questionnaires  returned,  or  874  of  the  total 
of  990. 
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Respondents  to  the  number  of  637,  or  64.3  percent  of  the  total, 
assigned  as  a  reason  for  men  desiring  to  retire  the  fact  that  the 
pace  of  railroad  work  had  increased. 

Respondents  to  the  number  of  364,  or  36.8  percent  of  the  total, 
assigned  as  a  reason  for  men  desiring  to  retire  the  fact  that  they 
could  no  longer  keep  up  with  their  jobs. 

It  should  be  borne  in  mind  that  this  inquiry,  and  the  replies  made 
in  connection  therewith,  relate  to  the  attitude  of  employees  65  years 
of  age  or  over. 

The  first  question  on  page  3,  reading: 

“What  keeps  those  who  want  to  retire  from  doing  so?” 

Out  of  the  total  number  of  990  returns,  757,  or  76.5  percent  of  the 
respondents  expressed  the  view  that  lack  of  provision  for  [old  age 
prevented  those  who  wanted  to  retire  from  doing  so.  358,  or  36.2 
percent  of  the  total,  expressed  the  view  that  non-eligibility  under 
private  pension  plans  prevented  [820]  retirement  of  those  who 
wished  to  do  so.  414,  or  41.8  percent  of  the  respondents,  assigned 
as  a  reason  for  those  who  wanted  to  retire  and  not  doing  so  the  in¬ 
adequacy  of  benefits  under  private  pension  systems. 

In  connection  with  the  view  expressed  that  men  who  do  not  retire 
refrain  from  doing  so  because  of  non-eligibility  under  private  pen¬ 
sions,  it  was  observed  that  this  was  because : 

(a)  while  65  years  of  age  or  over,  those  wanting  to  retire  had  not 
yet  reached  the  retirement  age  limit  on  their  railroad; 

521  (b)  or  there  is  no  arbitarary  age  limit  for  retirement  on 

their  particular  line,  and  men  are  only  retired  on  annuities 
when  physically  disabled ;  or 

(c)  the  employee  does  not  have  the  required  number  of  years  con¬ 
tinuous  service  contemplated  by  the  plan  in  effect  on  his  line  to  permit 
of  his  retirement  where  there  is  no  arbitrary  age  limit ;  or 

(d)  he  was  beyond  a  certain  age  specified  by  the  railroad  at  the 
time  of  his  employment  and  was  therefore  ineligible ;  or 

(e)  there  is  no  pension  plan  in  effect  on  the  road  on  which  he  is 
employed,  or  if  a  plan  had  been  previously  in  effect  it  has  been  sus¬ 
pended. 

There  was  also  a  comment  on  this:  The  reason  that  men  are  not 
financially  situated  so  that  they  can  retire  without  an  annuity  or 
gratuity  and  even  on  roads  where  an  annuity  is  in  effect,  they  are 
fearful  of  retiring  under  the  disability  provisions  of  such  system,  and 
endeavor  to  continue  until  the  compulsory  age  limit  is  reached  because 
of  fear  that  the  annuities  may  be  discontinued  or  reduced. 

[821]  Economic  conditions  during  the  past  six  years  have  also  re¬ 
sulted  in  men  being  disinclined  to  retire  until  they  have  reached  the 
compulsory  age  limit,  or  are  obliged  to  retire  on  account  o f|  physical 
incapacity.  Many  older  employees  have  been  obliged  to  support  or 
assist  in  supporting  families  of  married  children  where  the  bread¬ 
winner  of  such  family  has  been  out  of  employment  and  the  un¬ 
certainty  or  absence  of  private  pension  has  prevented  many  older 
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men  from  realizing  such  desire  as  they  may  have  to  retire  from 
active  service. 

It  was  stated  in  many  instances  that  men  who  had  laid  by  a  sum 
have  lost  it  through  bank  failures  during  recent  years,  and  again  the 
uncertainty  of  continuance  of  gratuitous  pension  plans  or  the  ab¬ 
sence  of  any  pension  plan  prevents  voluntary  retirement  of  men 
even  through  they  have  a  desire  to  retire.  Even  where  gratuitous 
plans  are  in  effect  it  is  reported  by  many  that  the  inadequacy  of 
annuities  under  such  plans  prevents  men  from  retiring  until 

522  obliged  to  do  so.  This  is  especially  true  where  the  annuity 
bears  no  relation  to  the  employee’s  earnings  or  length  of  serv¬ 
ice.  In  other  words,  where  it  was  determined  in  each  instance,  and 
the  circumstances  connected  with  that  case,  and  may  have  been  little 
or  more,  depending  on  the  action  of  the  Pension  Board  on  the  par¬ 
ticular  railroad. 

Next  we  have  the  question  on  page  3  (reading) : 

“Do  employees,  65  years  of  age  or  over,  who  want  to  retire,  show  as 
much  interest  in  their  work  as  men  of  that  age  who  do  not  want  to 
retire?” 

The  number  of  respondents  replying  to  this  question  was  929. 
Classified  categorically,  678,  or  73  percent,  reply  that  [822]  employees 
65  years  of  age  or  over,  who  want  to  retire,  do  show  as  much  interest 
in  their  work  as  men  of  that  age  who  do  not  want  to  retire.  251,  or 
27  percent,  were  of  the  opinion  that  employees  65  years  of  age  or 
over  who  want  to  retire  do  not  show  as  much  interest  in  their  work 
as  men  of  that  age  who  do  not  want  to  retire. 

The  following  summary  of  the  prevailing  view,  as  reflected  by  the 
replies,  is  given  : 

Men  65  years  of  age  and  over  who  want  to  retire,  generally  do  take 
as  much  interest  in  their  work  as  those  who  do  not  want  to  retire, 
because  of  their  fear  of  disqualification  and  separation  from  the 
service  before  they  reach  the  retirement  age,  and  consequent  denial 
of  benefits  from  such  annuity  system  as  may  be  in  effect.  The  sys¬ 
tem  of  annuities  provided  by  the  Retirement  Act,  it  is  held,  would 
further  influence  good  performance  in  anticipation  of  remaining  in 
the  service  until  the  benefits  of  that  Act  can  be  realized. 

There  is  further  apparent  a  general  desire  on  the  part  of  men  to 
come  to  the  close  of  their  railroad  career  with  an  unblemished  record, 
and  a  realization  that  at  advanced  ages  they  are  more  susceptible  io 
error  and  possibly  Removal  from  the  service  than  young  men. 

Where  reason  was  given  for  failure  of  those  over  65  years  of  age 
who  w^ant  to  retire  to  show  as  much  interest  in  their  work  as 

523  men  of  that  age  who  do  not  want  to  retire,  it  is  generally 
ascribed  to  fear  of  the  employee  of  w’hat  the  future  may  hold 

in  store  for  him  and  his  family  because  of  his  realizing  that  he  is  not 
physically  capable  of  continuing  at  his  w*ork  for  a  much  longer 
period,  and  there  being  no  adequate  provision  made  for  [823]  an 
annuity  when  he  reaches  the  age  where  he  is  no  longer  able  to  con- 
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tinue  in  railroad  service.  In  some  instances,  failing  health!  rather 
than  a  lack  of  desire  is  given  as  the  reason  for  lack  of  interest  in  the 
work. 

Next  we  have  the  question  on  page  3,  reading : 

“How  do  men  under  65  years  of  age  feel  about  the  retirement  of  men 
65  years  of  age  or  over?” 

In  tabulating  those  replies,  it  was  necessary  to  adopt  a  catalogue 
of  them,  under  “favorable”  or  “unfavorable” — whether  they  favored 
or  did  not  favor,  and  expressing  the  [824]  replies  to  this  question 
categorically  in  that  manner. 

It  is  found  that  965,  or  99.9  percent  of  the  966  responding  to  the 
question  are  of  the  opinion  that  the  younger  men  favor  the  retirement 
of  men  when  reaching  the  age  of  65  or  over. 

Summarizing  the  consensus  of  opinion,  it  may  be  said  that  the 
younger  men  are  practically  unanimous  in  their  view'  that  tjie  older 
men  should  be  enabled  to  retire  at  the  age  of  65  on  an  adequate  an¬ 
nuity  if  they  so  desire.  One  viewpoint  was  aptly  described  by  a 
respondent  w'ho  stated :  “It  is  generally  accepted  that  men  65  years  of 
age  and  over  cannot  carry  out  physically  the  duties  required  of 
younger  men.  At  one  time  older  men  had  sufficient  railroad  assign¬ 
ments  available  to  pick  jobs  suitable  to  their  years  and  physical  con¬ 
dition.  Now  they  are  required  to  drop  back  and  assume  duties 
ordinarily  required  of  younger  employees.” 

In  that  connection,  note  that  the  quotation  ends  with  the  end  of 
the  paragraph,  and  not  in  the  middle. 

Numerous  respondents  expressed  the  view  that  in  grades  c|r  classes 
of  work  requiring  coordination  and  cooperation  of  both  older  and 
younger  men  for  its  execution  the  younger  man  is  required  to 
524  assume  some  of  the  burdens  that  would  ordinarily  fall  jupon  his 
partner,  and  that  while  this  is  no  particular  fault  of  nis  older 
partner,  it  is  essential  that  there  should  be  some  means  provided 
whereby  the  older  man  might  retire  on  an  adequate  annuity. 

[825]  The  view  also  quite  generally  expressed  is  that  those  65 
years  of  age  or  over  should  be  afforded  an  avenue  through  which  they 
may  retire  after  what  is  generally  a  long  term  of  service,  and  that  the 
younger  man  himself  desires  to  be  able  to  look  forward  to  the  same 
opportunity  of  retirement  when  he  reaches  the  same  advanced  age. 

There  is,  of  course,  a  selfish  motive  on  the  part  of  some  in  desiring 
to  see  the  older  employees  retired,  so  that  the  younger  may  advance. 
The  view'  is  frequently  expressed  throughout  the  questionnaires  that 
the  requirements  for  permissible  retirement  should  be  even  more 
liberal  than  those  embodied  in  the  Retirement  Act. 

The  view  is  also  frequently  expressed  that  the  younger  man  should 
be  afforded  an  opportunity  to  work  and  thus  be  able  to  care  for  him¬ 
self  and  his  family  rather  than  have  the  older  man  working  and  being 
required  to  assist  his  unemployed  children  and  their  families,  as  it 
has  been  the  case  in  many  instances  during  recent  years. 
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[826]  Question  D,  on  page  3,  reads : 

“Does  the  holding  on  of  men  65  years  of  age  or  over  affect  the  atti¬ 
tude  of  younger  men  toward  their  work ?  If  so,  in  what  respect?” 

The  respondents  replying  to  this  question  number  929,  and  expressed 
categorically,  the  replies  of  693,  or  74.6  percent,  were  that  the  holding 
on  of  men  65  years  of  age  and  over  does  affect  the  attitude  of  younger 
men  toward  their  work.  The  replies  of  236,  or  25.4  percent,  were  to 
the  effect  that  the  holding  on  of  men  65  or  over  does  not  affect  the  atti¬ 
tude  of  younger  men  toward  their  work. 

[828]  Question  A  on  page  4  reads : 

“Does  the  presence  of  old  men  tend  to  slow  down  the  pace  of  work 
generally?” 

525  The  respondents  replying  to  this  question  numbered  965,  and 
classifying  their  replies  categorically  it  was  found  that  790,  or 

81.9  percent,  were  of  the  view  that  the  presence  of  old  men  did  tend  to 
slow  down  the  pace  of  work,  while  175,  or  18.1  percent,  were  of  the 
view  that  the  presence  of  older  men  did  not  slow  down  the  pace  of 
work. 

[829]  Question  B  on  page  4  reads: 

“Has  there  been  a  tendency  in  recent  years  to  increase  the  work 
and  responsibility  of  employees?” 

Of  the  976  respondents  replying  to  this  question,  966,  or  99  per¬ 
cent,  answered  in  the  affirmative.  [830] 

Question  C  on  page  4  reads: 

“Do  older  men  adapt  themselves  to  new  appliances,  equipment,  and 
methods  as  well  as  younger  men?” 

There  were  977  replies  to  this  question,  of  which  811  or  93  percent 
may  be  classified  in  the  negative,  and  166,  or  17  percent,  in  the  affirma¬ 
tive. 

I  might  say,  in  connection  with  that  question,  as  in  connection 
with  certain  others,  there  was  sometimes  not  a  direct  answer  of  “yes” 
or  “no”,  and  it  was  necessary  for  us  to  classify  them  in  accordance 
with  what  the  intent  of  the  answer  appeared  to  be. 

Question  D  on  page  4  reads : 

“How  general  is  the  practice  of  demoting  employees  on  account 
of  age  to  lighter  or  less  hazardous  work,  or  to  retain  such  employees 
in  positions  which  are  in  fact  unnecessary?” 

901  respondents  replied  to  this  inquiry.  666,  or  74  percent  replied 
to  the  effect  that  such  practice  was  not  general,  while  235,  or  26  per¬ 
cent,  replied  that  it  was  the  practice  to  demote  employees  on  account 
of  age  to  lighter  or  less  hazardous  work. 

Question  A  on  page  5 : 

“Has  the  priavte  pension  system  with  which  you  are  familiar 

526  encouraged  the  retirement  of  employees  at  retirement  age?” 

[831]  620  respondents  replied  to  this  question,  and  of  this 
number,  the  replies  of  323,  or  52  percent,  may  be  categorically  classi¬ 
fied  in  the  negative,  and  the  replies  of  297,  or  47.9  percent,  may  be 
categorically  classified  in  the  affirmative. 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


331 


Question  B  on  page  5 : 

“What,  in  your  opinion,  has  been  the  effect  of  the  privatd  pension 
system  with  which  you  are  familiar  upon  the  railroad  servicb? 

“If  you  state  it  has  improved  the  service,  please  state  the  respects 
in  which  it  has  improved  it  and  the  reason  for  such  improvement. 

“If  you  state  it  has  not  improved  service,  or  while  improving  it, 
it  has  not  improved  it  to  the  extent  you  think  it  should,  please  state 
the  reason  why.” 

Replies  to  this  question  were  made  by  560  of  those  returning  the 
questionnaire.  In  summarizing  the  replies,  we  have  assumed  cate¬ 
gorical  answers  pro  and  con.  209,  or  37.3  percent,  replied  to  the 
effect  that  the  service  had  been  improved,  while  351,  or  62.^  percent, 
replied  to  the  effect  that  the  service  had  not  been  improved. 

[832]  The  question  as  it  is  asked  would  indicate  that  the  respondent 
might  simply  reply  by  saying,  “It  has  improved  the  service”,  or  “It 
has  not  improved  the  service”,  and  then  go  on  and  give  tljie  reason 
for  his  view. 

Many  did  not  make  that  categorical  answer  and  then  explain  their 
reasons  for  thinking  so,  but  in  many,  many  cases  wrote  qijite  a  few 
words  tending  to  explain  their  view  but  not  saying  specifically  that 
it  had  or  had  not — I  mean  not  answering  the  question  specifically 
that  it  had  or  had  not  improved  the  service,  in  the  beginning  of 
their  replies.  So,  as  I  stated,  we  assumed  or  set  up  two  Categories 
of  replies:  “It  had  improved”  or  “It  had  not  improved’t,  and  we 
attempted  to  classify  the  answers  under  those  categories.  In 
527  other  words,  we  undertook  to  reduce  the  answer  to  a  categorical 
reply  where  it  was  permitted.  I  presumed  there  were  990 
different  ways  of  expressing  the  answer  to  this  question  by  990  re¬ 
spondents,  as  well  as  other  questions  in  here. 

'  The  next  is  question  A  on  page  6 :  | 

“Do  employees  generally  favor  the  retirement  system  Authorized 
by  the  Railroad  Retirement  Act  over  the  private  systems  of  the 
carriers?” 

[833]  Those  replying  to  this  question  numbered  965,  of  whom  956,  or 
99  percent,  replied  that  employees  do  generally  favor  the  retirement 
system  authorized  by  the  Retirement  Act  over  the  private  system  in 
effect. 

I  would  like  to  explain  that  they  answered  either  “yes”  directly 
or  expressed  that  viewpoint  in  two  or  more  words,  so  that  while  I 
say  they  replied  that  employees  generally  do  favor  it,  that  specific 
statement  does  not  appear  on  every  questionnaire,  but  it  is  the  tenor 
of  their  replies. 

Question  B  on  page  6 : 

“In  your  opinion,  would  the  Retirement  Act,  if  and  when  put  into 
operation,  encourage  the  retirement  of  employees  at  65  years  of  age? 
Why  or  why  not  ?” 

To  the  first  part  of  that  question  970  respondents  replied,  and  a 


categorical  classification  of  the  replies  shows  that  960  or 


99  percent 
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were  of  the  opinion  that  the  Retirement  Act,  if  and  when  put  into 
operation,  would  encourage  the  retirement  of  employees  at  65  years 
of  age. 

[834]  The  view  of  the  respondents  may  be  generally  stated  to  be 
that  employees  would  be  encouraged  to  retire  at  65  under  the  Retire¬ 
ment  Act  plan  since  the  annuity  provided  under  that  plan  is  more 
adequate  than  existing  plans  generally.  On  roads  where  no  plan  is 
now  in  effect,  it  was  the  view  that  employees  would  be  encouraged 
to  retire  under  the  provisions  of  the  Retirement  Act. 

A  reason  generally  given  for  employees  being  encouraged  to  retire 
at  the  age  of  65  under  the  Retirement  Act  plan  was  the  security  of 
the  annuities  provided  by  that  plan  as  compared  with  the 

528  possibility  of  discontinuance  or  reduction  in  the  annuities  pro¬ 
vided  by  existing  pension  plans. 

Many  respondents  held  the  view  that  men  would  be  encouraged 
to  retire  at  the  age  of  65  under  the  provisions  of  the  Retirement 
Act  because  of  the  acceleration  in  the  pace  of  railroad  work. 

It  was  further  held  that  in  event  of  the  Retirement  Act  becoming 
operative,  men  would. i  because  of  the  certainty  of  the  annuities  under 
the  Retirement  Act,  so  order  their  affairs  that  they  might  take  ad¬ 
vantage  of  the  opportunity  to  retire  at  65. 

Question  C  on  page  6 : 

“In  your  opinion,  would  the  Retirement  Act,  if  and  when  put  into 
effect,  tend  to  encourage  the  retirement  of  men  who  have  been  in 
the  service  for  thirty  years  or  more  before  they  reached  the  age  of 
615?  If  so,  would  this  tend  to  improve  railroad  service?” 

As  in  some  of  the  previous  questions,  there  was  not  a  direct  reply 
made,  either  “yes”  or  “no.”  The  respondent  endeavored  to  elaborate,, 
and  did  elaborate,  but  in  classifying  [835]  the  replies  we  adopted  the 
negative  and  affirmative  classifications. 

There  were  949  replies  to  this  question,  of  which  653,  or  68.8  per¬ 
cent,  were  in  the  affirmative,  and  296,  or  31.2  percent,  in  the  negative. 

Question  A  on  page  7 : 

“What,  in  your  opinion,  are  the  elements  most  essential  in  a  pen¬ 
sion  system  to  make  it  work  satisfactory?” 

Of  the  990  returns,  686,  or  69.3  percent,  of  the  respondents  specified 
“security”  as  one  of  the  essential  elements;  381,  or  38.5  percent,  of 
the  respondents  indicated  “adequacy”  [826]  as  an  essential  element; 
73,  or  7.4  percent  of  the  respondents  mentioned  “fixed  age  limit’* 
for  retirement  as  essential  element  of  any  pension  system. 

I  should  like  to  explain  that  we  have  adopted  the  classifications  of 
“security”,  “adequacy”,  and  “fixed  age  limit”,  and  had  there  been 
any  other  indications  of  consequence  in  the  returns,  we  would 

529  have  catalogued  the  replies  under  those. 

I  would  like  to  make  clear  that  the  man  simply  did  not  say 
“security”,  but  he  expressed  a  view  which  was  clearly  indicative 
that  he  had  the  element  of  security  in  mind.  The  same  way  with 
the  classification  “adequacy.”  The  respondents  did  not  necessarily 
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use  the  word  “adequacy”,  but  it  was  plainly  apparent  from  what 
they  said  in  reply  to  the  question  that  they  had  that  element  in  mind. 

Question  B  on  page  7 : 

“Would  or  would  not  the  retirement  system  authorized  by  the 
Railroad  Retirement  Act  tend  to  improve  the  service  more  than  pri¬ 
vate  pension  systems?  Whether  you  answer  this  question  ‘yes’  or 
‘no’,  please  state  the  reason  for  your  answer.” 

There  were  891  replies  to  this  question,  of  which  866  or  97.2  per¬ 
cent  were  of  the  opinion  that  the  retirement  system  authorized  by 
the  Railroad  Retirement  Act  would  tend  to  improve  the  service  more 
than  private  pension  systems. 

It  must  be  borne  in  mind  that  in  view  of  the  number  of  replies 
many  were  returned  by  employees  of  roads  on  which  there  is  no  pen¬ 
sion  system  in  effect,  and  these  employees  were  of  the  overwhelming 
view  that  the  retirement  system  authorized  by  the  Railroad  Retire¬ 
ment  Act  would  tend  to  improve  the  service. 

[837]  Replies  from  employees  of  lines  on  which  pension!  systems 
are  in  effect  pointed  out  that  the  lower  age  limit  under  w^iich  em¬ 
ployees  would  be  able  to  retire  under  the  Retirement  Act  as  com¬ 
pared  with  the  fixed  age  limit  now  in  effect  would  no  doubt  result  in 
improvement  in  the  service. 

In  many  of  the  replies  the  fear  was  expressed  that  th^  private 
pension  system  might  be  discontinued  or  the  annuities  reduced  at 
any  time  with  the  result  that  men  were  not  as  contented  as  might  be. 
The  view  was  expressed  that  the  Retirement  Act  assures  employees 
that  they  will  receive  an  annuity  and  that  the  funds  neces- 
530  sary  for  the  maintenance  of  the  annuity  are  secure,  jvhile  the 
existing  voluntary  systems  in  which  the  employee  ha^  no  voice 
there  is  no  such  assurance.  The  views  commonly  expre$sed  that 
under  the  provisions  of  the  Retirement  Act  the  younger  njan  could 
look  forward  to  the  certainty  of  being  enabled  and  permitted  to 
retire  whenever  he  desires  to  do  so  upon  reaching  the  age  o^  65,  with 
the  result  that  the  service  would  be  improved  because  of  the  in¬ 
creased  contentment  engendered  by  that  condition. 

[838]  As  a  part  of  the  -work  of  keeping  the  analysis  of  ihe  entire 
group,  these  questionnaires  were  first  grouped  by  crafts.  I  also 
tabulated  the  categorical  answers  by  each  craft. 

[839]  Cross  examination  by  Mr.  Alderman  : 

I  do  not  know  who  devised  this  questionnaire.  It  was  sent  out 
through  the  Railway  Labor  Executives,  in  accordance  with  the  letter 
read  into  the  record  from  Chairman  Harrison,  of  the  Association. 

Mr.  Hat.  If  there  is  any  point  on  the  question  as  to  who  designed 
it,  it  was  designed  primarily  by  counsel  representing  the  Goyernment. 

Mr.  Alderman.  That  is  what  I  understood. 

Mr.  Cantley  (continuing).  By  and  large  it  went  to  the  general 
chairman  of  each  labor  organization  craft  on  each  railroad  through 
the  officers  or  the  chief  executives  of  those  organizations.  There 
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are  21  crafts  represented  by  the  Railway  Labor  Executives’  Associa¬ 
tion.  I  am  not  in  a  position  to  say  whether  the  questionnaires  went 
to  all  of  the  crafts  or  not.  We  had  no  replies  from  four  of  the 
smaller  crafts.  [840]  The  result  is  that  the  replies  came  from  IT  of 
the  standard  labor  organizations. 

These  general  chairmen  who  responded  differ  greatly  with  respect 
to  the  number  of  men  in  their  jurisdictions.  In  other  words,  the 
general  chairman  of  a  small  railroad  would  have  comparatively  few 
men  under  him;  whereas,  the  general  chairman  of  the  same  craft  on 
a  large  railroad  system  would  represent  a  great  many  men.  There 
was  no  weighing  of  the  replies  in  my  summary  to  reflect  that 

531  disparity  among  the  individual  chairmen,  so  a  man  who  repre¬ 
sents  10  or  15  men  shows  up  in  these  percentage  figures  that  I 

have  given  with  the  same  weight  as  a  man  who  might  represent  a 
hundred  or  a  thousand  men. 

These  general  chairmen  to  whom  the  questionnaire  went  are  largely 
full-time  employees  of  the  labor  organizations.  The  percentage  of 
questionnaires  returned  from  the  smaller  roads,  where  the  chair¬ 
men  would  be  part-time  chairmen,  employed  a  portion  of  their  time 
by  the  railroad  and  perhaps  three  or  four  days  a  [841]  month  for  the 
organization,  was  very  small.  I  should  say  less  than  10  percent 
would  be  from  the  smaller  lines. 

There  were  in  all  990  returns.  That  does  not  mean  that  all  of  the 
990  answered  each  of  the  questions.  I  have  attempted  to  indicate  in 
my  testimony  that  some  questions  were  not  answered  by  the  respond¬ 
ents. 

The  returns  to  these  questionnaires  took  up  most  of  the  space  in 
three  drawers  of  an  ordinary  steel  filing  cabinet.  I  have  been  en¬ 
gaged  the  better  part  of  a  month  on  the  work  of  reviewing  them, 
making  my  tabulations  and  summarizing.  My  recollection  is  that  the 
review  of  them  was  started  on  Saturday  afternoon  by  counsel  for 
plaintiffs. 

In  undertaking  to  summarize  and  tabulate  the  replies  here,  it  was 
necessary  for  me  to  establish  [842]  my  own  categories  under  which 
1  would  list  or  tabulate.  Where  the  man  did  not  answer  “yes”  or 
“no”  but  attempted  to  explain  his  viewpoint,  we  of  necessity  had  to 
determine  whether  he  was  saying  “yes”  or  “no.”  Mechanically,  we 
made  sheets  for  each  question. 

[843]  (The  answers  to  the  questionnaires  were  offered  in  evidence 
by  the  defendants  and  received  in  evidence,  subject  to  the  same 
objection  and  ruling.) 

Referring  to  page  1  of  the  questionnaire,  I  did  not  make  any 
summary  of  question  (e)  on  that  page,  which  asks  for  the  re¬ 
spondent  to  describe  the  opportunity  he  had  for  contacts  with  the 
men.  There  was  no  attempt  made  to  summarize  that,  for  the  reason 
that,  as  has  been  stated,  better  than  90  percent  were  their  general 
chairmen,  who,  it  is  known,  circulate  among  the  membership 

532  and  among  the  employees  on  the  property  almost  constantly. 
The  respondents  did  undertake,  in  most  instances,  to  give 

some  answer  to  that  question,  to  the  general  effect  that  they  were 
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around  among  the  men  almost  continuously,  and  had  an  opportunity 
to  know  their  sentiments. 

I  would  not  say  that  quite  a  number  of  them  indicated  they  did  not 
have  opportunity  for  wide  contacts  with  the  men.  [844]  There  were 
some  of  these  roads,  where  the  men  are  part-time  men,  and  cannot 
afford  to  lay  off  on  their  own  time  and  get  around  among  the  men — 
the  smaller  lines. 

Some  of  the  respondents  proceeded  to  express  views  on  matters  not 
contemplated  by  the  question.  There  were  quite  a  number  of  answers 
to  that  question  which  were  argumentative,  as  to  the  merits  of  the 
statutory  retirement  system,  but  there  was  no  attempt  made  tp  tabulate 
it.  We  paid  no  attention  to  that. 

There  were  some  cases  where  the  answers  were  quite  ambiguous 
and  required  the  exercise  by  me  of  my  judgment  as  to  the  meaning  of 
the  answer.  Some  of  the  men  are  not  literary  men.  They  are  not 
schooled  in  letterwriting  or  composition,  and  it  was  necessary  to  de¬ 
termine  from  the  general  tenor  of  their  reply  what  they  had  in  mind. 

Referring  to  the  engineers’  craft,  serial  number  and  [84p]  answer 
No.  44;  the  answer  to  question  (a)  on  page  4.  That  is  th^  question, 
“Does  the  presence  of  old  men  tend  to  slow  down  the  pacp  of  work 
generally?”  His  answer  to  that  is,  “This,  in  my  opinion,  ijs  a  debat¬ 
able  question.”  There  is  no  mark  on  that  to  refresh  my  recollection 
as  to  how  I  listed  that  among  my  categories,  but  I  would  say  that  we 
would  probably  consider  him  as  not  answering  the  questionl 

Referring  to  engineers’  craft,  serial  No.  50,  that  is,  the  reply  num¬ 
bered  50,  question  (c)  on  page  4,  “Do  older  men  adapt  themselves  to 
new  appliances,  equipment,  and  methods  as  well  as  younger  men?” 
His  reply  is,  “To  a  certain  extent.”  I  have  a  mark  there  th^t  indicates 
I  listed  that  reply  as  “No.”  I  considered  that  as  a  negative  answer, 
that  they  did  not  adapt  themselves. 

Q.  The  answer,  to  the  contrary,  is  rather  affirmative,  is  it  not? 

A.  He  says,  “to  a  certain  extent.” 

[846]  Referring  to  Switchmen’s  Union,  serial  No.  40  on 
533  page  1,  question  (e),  the  question  being,  “Describe  generally 
the  extent  of  your  contacts  with  railroad  employees  and  your 
opportunities  to  know  their  sentiments  and  attitudes  and  the  things 
that  affect  them  or  their  work”,  the  answer  is,  “Contacts  with  railroad 
employees.  Too  much  bus  and  truck  competition,  as  well  as  private 
autos,  with  too  much  spread  in  railroad  districts.  Too  many  parking 
on  sidings.”  As  I  stated,  there  was  no  attention  paid  to  that.  That 
is  an  example  of  an  ambiguous  answer  which  it  would  be  hard  to 
determine  the  meaning  of,  except  for  the  first  statement  he  makes, 
“Contacts  with  railroad  employees.” 

With  reference  to  the  various  questions  as  to  the  capacity  of  older 
men,  particularly  the  question  on  page  4,  No.  (c),  “Do  older  men 
adapt  themselves  to  new  appliances,  equipment,  and  methods  as  well 
as  younger  men?”,  I  would  not  know  whether  there  wa$  as  great  a 
variety  of  answers  to  that  question  as  to  any  in  the  questionnaire. 
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That  question  was  generally  answered  either  in  the  negative  or  the 
affirmative..  There  were  some  qualifications,  but  not  in  the  majority 
of  cases.  Although  in  the  "minority,  there  [847]  were  some  answers 
which  asserted  that  older  men,  being  more  experienced,  are  safer  in 
their  work,  and  do  not  take  chances  like  younger  men.  I  would 
say  not  an  appreciable  number. 

I  believe  I  mentioned  in  my  summary  a  number  of  replies  to  that 
question  of  the  general  tenor  that  the  older  man  becomes  more  care¬ 
ful  for  the  reason  that  he  does  not  want  to  be  disciplined  or  do  any¬ 
thing  that  might  bring  him  into  trouble,  and  therefore  he  exerts 
himself  to  the  end  of  greater  care  than  the  young  man. 

Referring  to  Switchmen’s  Union,  No.  20,  question  (c)  on  page  4,  the 
question  being,  “Do  older  men  adapt  themselves  to  new  appliances, 
equipment,  and  methods  as  well  as  younger  men?”,  the  answer  is, 
“Yes;  account  of  experience  has  taught  them  to  be  more  adept  to 
new  appliances  as  a  safety  first.” 

To  question  4  (d),  which  is,  “How  general  is  the  practice  [848]  of 
demoting  employees  on  account  of  age  to  lighter  or  less  hazardous 
work,  or  to  retain  such  employees  in  positions  which  are  in  fact 
534  unnecessary?”,  the  same  man’s  answer  is.  “None  at  this  point. 

It  looks  to  me  that  all  old  men,  that  is,  10  to  25  years  service, 
tend  to  be  kept  in  service  account  of  best  responsibility.  Young 
employees  are  too  much  on  speed  and  do  not  have  a  mind  to  be  safe 
as  older  men.”  There  were  some  answers  tending  in  that  same  direc¬ 
tion.  It  was  impossible  to  tabulate  them  all.  In  connection  with 
4  (c)  in  this  questionnaire,  he  answers  specifically,  “Yes”,  and  then 
proceeds  to  elaborate  on  it.  In  connection  with  4  (d),  he  says,  “None 
at  this  point”,  which,  I  take  it,  indicates  that  the  practice  of  demoting 
is  not  general. 

Referring  to  the  questions  on  page  7  of  the  questionnaire,  question 
(a)  is,  “What,  in  your  opinion,  are  the  elements  most  essential  in  a 
pension  system,  to  make  it  work  satisfactorily?”  [849]  In  my  sum¬ 
mary  I  listed  three  categories  of  answers  there,  under  tbe  headings, 
“Security”,  “Adequacy”,  and  “Fixed  Age  Limit.”  If  there  had  been 
any  other  answers  of  any  number  to  that  question,  I  would  have 
listed  them.  There  were  other  answers  of  significance,  but  to  have 
listed  each  individual  answer  would  have  required  a  tabulation  which 
would  have  been  almost  impracticable.  When  I  said  “significance”, 
I  meant  having  significance  in  number  and  of  consequence. 

Referring  to  engineers’  craft  No.  25,  question  (a)  and  (b),  ques¬ 
tion  (b)  being,  “Would  or  would  not  the  retirement  system  author¬ 
ized  by  the  Railroad  Retirement  Act  tend  to  improve  the  service  more 
than  the  private  pension  systems?  Whether  you  answer  this  ques¬ 
tion  Yes  or  No,  please  state  the  reason  for  your  answer.”  That 
respondent’s  answer  to  question  (b)  on  [850]  that  page  is,  “Yes, 
because  men  know  they  are  paying  for  something  that  eventually 
will  be  a  benefit  to  them  and  free  from  any  obligations.  This  free¬ 
dom  in  itself  would  be  a  wonderful  incentive  to  carry  on  efficiently, 
which  would  be  reflected  in  improved  service.” 
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[Referring  to  engineers’  craft  No.  4,  question  (b)  on  page  7,  the 
answer  is,  “Yes.  The  reason  for  this  is  that  the  employees  are  more 
free  and  do  not  feel  under  obligation  to  the  carrier.  Have  an  interest 
in  the  pension  as  they  are  contributing  to  same.  Can  and  will 

535  do  better  work  as  they  are  cheerful  and  have  a  brighter  out¬ 
look  for  the  future,  which  will  reflect  in  their  work.” 

Referring  to  engineers’  No.  51,  question  (a)  on  page  7,  which  is  as 
to  the  essential  elements  of  a  proper  retirement  system,  the  ajnswer  is, 
■‘^Proper  legislation  into  law  through  acts  of  Congress  such  as  we 
have  in  the  Retirement  Act  of  1935  accompanied  with  such  law  as 
we  have  covered  in  the  act  of  Congress  to  levy  excise  tax  upon  car¬ 
riers  and  income  tax  upon  their  employees.”  I  would  not  be  sur¬ 
prised  if  you  should  say  that  you  have  a  list  of  at  least  20  similar 
answers,  out  of  that  one  craft,  the  engineers’  craft. 

Referring  to  maintenance-of-way  employees  No.  16,  there  were 
[851]  some  objections  to  the  statutory  retirement  system  Registered 
from  two  or  three  railroads,  which  apparently  have  a  very  favorable 
retirement  system.  For  instance,  I  recall  the  Pennsylvania  and, 
I  believe,  the  Norfolk  &  Western.  I  don’t  recall  anvthing  from  the 
Atlantic  Coast  Line.  It  is  my  impression  that  the  employees  of  the 
Pennsylvania  Railroad  number  about  5  percent  of  all  railroad  em¬ 
ployees  in  the  United  States.  I  could  not  tell  you  how  many  they 
have.  That  is  my  impression. 

Referring  to  a  return  from  the  Norfolk  &  Western  Railrpad  main¬ 
tenance-of-way  No.  16,  the  answer  to  question  (e)  on  page  7  is,  “The 
employees  on  the  Norfolk  &  Western  are  not  well  sold  on  the  new 
pension  system  for  different  reasons.  First  [852]  it  is  too  expensive 
to  the  men.  Second,  it  gives  no  consideration  for  servic^  after  30 
years,  and  means  but  little  more  to  our  men  than  our  presfent  set-up 
and,  in  some  cases,  not  as  much,  taking  into  consideration  employees 
who  have  been  in  service  for  a  period  of  more  than  30  years.  Our 
present  plan,  which  was  put  into  effect  in  1917,  is  without  <^ost  to  any 
employee,  and  the  new  system,  of  course,  means  that  3 y2  percent 
is  deducted  from  their  wages,  and  some  of  our  men  will  not  pay 
their  brotherhood  dues,  as  they  say  they  cannot  afford  tjo  pay  the 
Sy2  percent  for  the  pension  and  also  pay  brotherhood  dikes.  As  a 
general  proposition,  the  new  plan  is  not  satisfactory  to  ouj*  men.” 

Referring  to  sheet  metal  workers,  No.  18,  the  ansWer  to  the 

536  question  (a)  on  page  7  is,  “Pension  systems  built  up  under 
legislative  action  and  operated  by  either  a  non-intere^ted  tribu¬ 
nal  or  a  board  equally  representing  both  employer  and  employee. 
The  amount  of  annuity  that  would  permit  the  retired  employee  to 
live  in  moderate  comfort.  Compulsory  retirement  at  pension  age, 
and  a  sufficient  amount  of  tax  or  contribution  from  employer  and 
[853]  employee  to  meet  the  necessary  requirements  of  the  pension, 
in  addition  to  cooperation  between  men  and  management!  with  such 
an  established  board.”  He  is  describing  the  essentials  necessary  to 
a  pension  system. 
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Referring  to  boiler-makers  No.  4,  answering  the  same  question, 
which  is  as  to  the  essentials  of  a  sound  pension  system,  the  answer  is, 
“A  sound  tax  payment,  Federal  regulation,  Congressional  control, 
reasonable  pensions.”  And  in  the  same  craft,  No.  28,  the  answer  is, 
“Have  ample  funds  to  meet  the  payments,  also  compelling  the  em¬ 
ployers  to  pay  more  im:o  the  fund  than  the  employees.”  I  have  no 
recollection  of  a  number  in  which  the  answer  indicated  dissatisfac¬ 
tion  with  the  equal  contribution,  and  the  thought  that  the  employer’s 
contribution  ought  to  be  higher. 

In  the  same  craft,  boilermakers  No.  33.  the  answer  to  the  same 
question  is,  “A  living  compensation,  and  sufficient  tax  on  the  employee 
and  the  employer  to  maintain  the  pension  fund;  also  a  liberal  and 
just  board  to  administer  the  pensions.” 

In  the  conductors’  craft  No.  7,  the  answer  to  the  same  question,  on 
page  7,  question  (a),  is,  [S54]  “A  pension  system  which  the  employees 
knew  was  safe.”  Question  (b)  on  page  7  being,  “Would  or  would 
not  the  retirement  system  authorized  by  the  Railroad  Retirement 
Act  tend  to  improve  the  service  more  than  the  private  pension  sys¬ 
tems?”,  the  answer  is,  “Yes;  the  employees  would  feel  like  they  are 
paying  part  of  the  pension  and  that  it  could  not  be  canceled,  and 
they  would  be  sure  of  their  proper  allowance  each  month.” 

Q.  Without  taking  more  of  the  time  of  the  Court,  Mr.  Cantley, 
perhaps  we  could  shorten  it  if  I  were  to  state  to  you  that  I 
537  have  a  tabulation  here  of  79  answers  having  identical  mean¬ 
ings,  from  the  various  crafts.  Would  you,  perhaps,  be  willing 
to  concede  that  that  is  a  reasonable  estimate? 

A.  You  mean  identical  with  this  last  answer? 

Q.  Identical  in  significance,  that  is,  as  to  the  assertion  by  the 
men  that  one  of  the  reasons — either  one  of  the  essentials  of  what 
they  assert  is  a  sound  retirement  system,  or  one  of  the  reasons  why 
they  advocate  the  present  Federal  statutory  system,  is  that  the  pen¬ 
sions  are  paid  for  by  equal  contributions  by  employer  and  employee. 

A.  Oh,  yes;  that  was  mentioned  by  a  number.  I  don’t  recall  a 
particular  answer  which  stated  that  the  men  would  like  to  feel  that 
they  had  a  bought-and-paid-for  pension,  but  I  would  not  question 
that  it  is  in  there.  It  might  be  a  question  of  opinion  whether  that 
is  the  character  of  reply  which  has  significance,  both  numerically 
and  otherwise.  I  might  say  that  that  answer  was  not  deleted  from 
our  tabulation  for  any  reason  whatsoever.  At  the  start,  after  review¬ 
ing  quite  a  number  of  the  questionnaires,  we  determined  that  the  pre¬ 
vailing  thought  of  the  men  was  the  security  and  the  adequacy  of  the 
pension  provided  for  by  the  retirement  annuity.  The  reason  of  equal 
contributions  was  often  mentioned;  not  necessarily  connected  with 
security. 

I  think  many  of  the  men  feel  that  in  order  to  have  a  sound  retire¬ 
ment  system  there  must  be  the  provision  for  adequate  funds  to  go 
into  the  system  so  that  annuities  might  be  assured. 
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Q.  However,  you  did  not  reflect,  in  any  of  your  categories  or  tabu¬ 
lations,  this  idea  of  equal  contributions  which  is  reflected  in  the 
questionnaires  ? 

A.  No,  I  did  not. 

[856]  Referring  to  clerks  No.  100,  that  particular  man  happened 
to  send  a  covering  letter  with  his  questionnaire.  It  was  addressed 
to  one  of  the  brotherhood  officers  whom  I  judge  to  be  superior  to 
him.  The  first  paragraph  of  that  letter  reads : 

538  “Please  find  questionnaire  enclosed.  It  was  rather  hard 
to  determine  just  how  they  wished  some  of  the  questions 

answered,  but  I  did  my  best,  so  if  a  slip  was  made  it  was  not  inten¬ 
tional.” 

The  answer  to  question  (a)  on  page  7,  which  is  as  to  the  essentials 
of  a  pension  system  to  make  it  operate  satisfactorily,  is 

“I  think  the  present  plan  of  the  Railroad  Retirement  Act  about 
covers  the  essential  parts,  a  part  of  which  is  the  3 y2  percent  tax  on 
the  employees’  wages.  I  think  the  employees  should  pay  tl^eir  part 
of  this  annuity,  as  the  postal  employees  do.” 

Referring  to  the  two  questions  on  page  5  about  \joluntary 

539  or  private  pension  plans,  [857]  there  was  a  variety  of  answers 
to  all  the  questions,  which  could  not  be  answered  y^s  or  no. 

Under  my  categories,  as  tabulated  by  me,  I  showed  37.3  perpent  who 
responded  to  question  (b)  that  in  their  opinion  private  pension  sys¬ 
tems  had  improved  the  service.  [858]  A  number  of  replies  indicated 
that  the  respondents  were  concerned  about  whether  the  laws  would 
be  declared  constitutional,  and  were  therefore  in  a  quandary  as  to 
what  their  future  might  be,  even  under  their  own  pension  jplans.  A 
great  many  of  them  expressed  the  view  that  they  did  not:  feel  like 
retiring  under  the  old  pension  plan  so  long  as  this  litigation  is  pend¬ 
ing,  because  they  did  not  know  what  would  be  the  result  if  the  act 
should  ultimately  be  declared  unconstitutional. 

Referring  to  this  question  on  page  4,  question  (c),  as  to  whether 
the  older  men  adapt  themselves  to  new  appliances,  equipment,  and 
methods  as  well  as  younger  men,  of  course,  there  were  some  answers 
to  the  effect  that  that  all  depended  on  individual  characteristics  of 
the  man.  Some  answered,  “To  some  extent”,  or  “in  some  cases.”  I 
would  not  say  that  by  and  large  the  answers  which  I  have  listed 
there  as  83  percent  negative  under  my  category  were  argumentative 
and  based  upon  estimates  of  general  characteristics  of  human  nature. 
Questions  (a),  (b),  (c),and  (d)  on  that  page  were  answered  generally 
in  either  the  negative  or  the  affirmative,  according  to  my  recollec¬ 
tion.  [859]  I  believe  one  man  said,  “It  is  axiomatic  that  a p  old  man 
cannot  do  what  a  young  man  can.” 

There  were  some  views  of  the  character  that  when  a  man  had  spent 
a  great  number  of  years  in  the  service  of  an  industry,  he  was  en¬ 
titled  to  be  supported  for  the  rest  of  his  life  by  that  industry.  I 
saw  very  many  replies  which  indicated  dissatisfaction  with  the  pres¬ 
ent  system,  because  the  annuities  were  not  large  enough.  I  recall 
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two  or  three  who  suggested  a  flat  annuity  granted  to  everybody  of 
$150  to  $200  a  month.  A  great  many  answers  throughout  the  ques¬ 
tionnaires,  along  that  same  line,  were  based  on  humanitarian  reasons, 
and  so  expressed  themselves,  that  it  is  a  fine,  humanitarian  thing 
to  take  care  of  the  older  men.  I  would  not  say  I  was  surprised 

540  to  find  a  numbed  of  responses  to  this  questionnaire  which  stated 
[860]  that  one  of  the  desirable  features  of  the  Federal  statutory 

plan  was  that  it  would  remove  railroad  pensions  from  politics.  A 
few  of  them  expressed  that  view. 

Q.  They  did  not  seem  to  realize  that  this  was  a  political  system, 
in  the  sense  that  it  was  a  Federal  system,  did  they? 

A.  In  this  day  and  age  you  may  expect  that.  There  were  a  num¬ 
ber  of  answers  also  advocating  this  Federal  statutory  plan  based  on 
the  theory  of  maintenance  of  the  so-called  American  standard  of 
living  after  a  man  was  old  and  retired. 

Referring  to  conductors  No.  15,  in  that  man’s  answer  to  the  ques¬ 
tion  (a)  on  page  T  he  is  giving  his  thoughts  as  to  the  elements  most 
essential  in  a  pension  system  to  make  it  work  satisfactorily.  He 
replies : 

“Enough  so  that  a  man  can  keep  up  his  living  standard,  as  in  my 
own  case  I  have  been  able  to  live  and  operate  a  small  car.  On  the 
pension  I  will  get  I  will  probably  have  to  drop  the  operation  of  the 
car.  I  don’t  like  that,  but  I  want  the  pension.  I  wish  it  due 
tomorrow.” 

[861]  There  might  have  been  a  few  in  which  a  man  would  answer 
a  question  with  this  expression,  having  no  meaning  with  relation  to 
the  question: 

“Pass  the  pension  bill.” 

or  such  answers  as  that.  Knowing  railroad  men  as  I  do,  I  did  not 
consider  that  of  any  significance.  I  would  not  say  that  by  and  large, 
these  general  chairmen  are  quite  used  to  propaganda.  Propaganda 
is  not  a  part  of  their  work. 

I  recall  that  there  were  a  number  of  suggestions  that  the  retirement 
age  should  be  60  instead  of  65.  I  don't  recall  55.  It  might  be  there. 
Several  expressed  the  view  that  the  pensions  ought  to  be  made  larger, 
and  quite  a  number  expressed  the  view  that  both  these  cutbacks  ought 
to  be  eliminated,  so  that  if  a  man  retired  before  65  he  would  get 
his  full  pension,  or,  if  he  stayed  on  [862]  after  65  and  then  retired, 
without  agreement,  he  would  still  get  his  full  pension. 

There  were  some  references  to  the  effect  that  in  their  opinion 

541  pension  plans,  neither  private  nor  statutory,  have  any  effect 
whatsoever  on  railroad  service ;  that  that  will  go  on  the  same, 

and  with  efficiency,  regardless  of  pension  or  no  pension.  The  usual 
railroad  man  is  rather  loyal  to  his  occupation.  I  think  the  expression 
was  used,  “Railroad  men  carry  on  regardless.” 

Some  replies  contained  argumentative  comparisons,  pointing  out 
so-called  objections  to  private  pension  systems,  by  men  who,  in  their 
qualifications,  show  that  they  have  never  worked  on  a  railroad  which 
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had  a  private  pension  system,  and  have  never  had  any  experience 
with  private  pension  systems.  I  am  not  in  a  position  to  jqdge  of 
their  qualifications.  The  question  was: 

“Has  the  pension  system  with  which  you  are  familiar  improved 
the  service?” 

Of  course,  I  am  not  able  to  know  what  pension  system  they  are 
familiar  with. 

[863]  Referring  to  page  1  of  the  questionnaire  that  would  disclose 
the  information  as  to  whether  he  had  ever  had  any  experience  with 
pension  systems,  I  did  not  take  that  as  conclusive,  because  thjese  men 
come  in  contact  with  one  another — men  from  different  railroads. 
They  run  into  the  same  terminals,  and  they  discuss  this  particular 
question  very  extensively,  and  I  considered  that  if  the  man  expressed 
a  view  it  was  on  the  basis  of  his  familiarity  with  some  I pension 
system. 

It  would  be  a  matter  of  judgment  or  opinion,  as  to  whether  some 
answers  indicated  a  misunderstanding  of  the  terms  and  provisions  of 
the  Federal  legislation.  I  could  not  say.  I  do  not  recall  a  statement 
that  one  reason  they  advocated  this  statutory  system  was  that  in  any 
event — that  is,  if  a  man  died  before  he  arrived  at  retirement  age — - 
he  or  his  family  were  assured  of  getting  back  every  dollar  that  he 
had  paid  into  the  system. 

Referring  to  firemen’s  No.  38,  question  (b)  on  page  7,  that  is,  call¬ 
ing  for  him  to  give  reasons  why  he  thinks  the  statutory  systein  would 
work  better  than  the  private  system,  the  answer  is :  [864] 

542  “The  retirement  system  authorized  by  the  Railroaq  Retire¬ 
ment  Act  in  my  opinion  would  improve  the  service,  more  so 
than  the  private  systems  because  the  men  would  know  that  every 
dollar  they  paid  into  the  fund  would  some  day  be  returned  in  the 
form  of  a  pension  and  would  be  an  inducement  to  perform  their 
work  to  the  best  of  their  ability.  Satisfaction  in  performing  one’s 
duties  will  always  find  a  clear  sky.  In  my  opinion  you  will  have 
more  harmony  among  the  employees,  especially  so  at  large  terminals, 
where  you  have  several  roads,  with  each  road  having  a  different 
allowance  and  rate  applying  to  their  private  plans.” 

Mv  understanding  of  what  he  intended  to  convev  there  is  that  he 
feels  that  the  money  paid  by  the  employees  under  the  tax  apt  will  be 
returned  in  the  form  of  pensions,  after  he  is  granted  an  annuity; 
not  that  the  money  he  has  paid  in  will  be  returned  if  hp  dies,  or 
anything  of  that  sort. 

Referring  to  switchmen’s  No.  66,  the  answer  to  the  same  question, 
7  (b),  is  “Yes”,  that  it  would  improve  the  service  “because  each 
employee  pays  his  share  of  the  present  pension  plan,  and  is  sure  of 
getting  something  back,  where  under  the  private  pension  plan,  if  he 
is  fired  or  dies  before  he  reaches  the  retirement  age,  he  oif  his  wife 
gets  nothing.”  I  think  his  thought  was  the  same  as  that  previous 
one,  if  I  interpret  it  correctly.  [865] 

[866]  Referring  to  Telegraphers,  under  “3”,  question  on  jpage  7-B. 
reading: 
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“Would  or  would  not  the  retirement  system  authorized  by  the 
Railroad  Retirement  Act  tend  to  improve  the  service  more  than  the 
private  pension  systems?  Whether  you  answer  this  question  yes  or 
no,  please  state  the  reasons  for  your  answer.” 
the  answer  is: 

“It  would  improve  the  service  much  greater  than  the 

543  private  system,  because  the  younger  men  know  the  older  men 
will  be  taken  out  and  look  forward  to  their  own  retirement  for 

a  sure  protection.  They  know  they  will  receive  and  will  have  a  more 
contented  life,  which  reduces  worry  and  fear  of  old  age.” 

In  No.  46,  the  same  question,  in  answer  to  the  first  portion  of  the 
question  whether  the  retirement  system  authorized  by  the  Retirement 
[867]  Act  would  or  would  not  improve  service  more  than  the  private 
system — he  says  (reading) : 

“Yes.  It  would  retire  men  at  65  instead  of  70  or  more,  and  that 
would  improve  the  service  and  increase  efficiency  to  a  certain  extent. 
But  I  believe  the  greatest  benefit  would  result  from  improved  morale. 
Employees  would  not  have  the  great  worry  of  their  future  old  age  on 
their  minds,  and  they  would  be  happier  and  more  contented  and 
therefore  better  and  more  efficient  employees.” 

In  Blacksmiths,  No.  13,  the  same  question,  the  answer  is : 

“The  system  authorized  by  the  Railroad  Retirement  Act  would 
improve  the  service,  because  the  men  would  be  more  satisfied  and 
could  give  better  service  because  they  would  have  nothing  to  worry 
them.” 

Switchmen,  No.  4,  the  same  question;  the  answer  is: 

“Yes.  Aged  employees  have  a  fear  of  employer  learning  of  their 
disabilities,  and  they  continue  to  work  until  forced  out.  With  a  sys¬ 
tem  such  as  we  have  before  us  and  hope  to  see  upheld  by  the  courts, 
we  believe  the  older  men  will  readily  make  application  and  be 
retired.  In  this  manner  younger  men  will  advance  and  the  service 
will  improve.” 

On  that  one,  the  question  on  page  6-B  is  with  regard  to  whether 
the  Retirement  Act  [868]  if  and  when  put  into  operation  would 
encourage  the  retirement  of  employees  at  65.  The  answer  is, 

544  “They  do.”  That  is  followed  by  “(b)  Yes.  Every  person 
looks  forward  to  old  age  either  with  dread  or  a  feeling  of 

security.  With  a  system  of  retirement  to  which  we  have  contributed 
and  feel  it  to  be  ours  there  is  no  doubt  in  my  mind  it  would  encourage 
retirement.” 

No.  8,  answering  the  question  on  page  1-E,  with  reference  to  the 
extent  of  his  contact  with  railroad  employees  and  opportunities  to 
know  their  sentiments  and  attitudes  and  the  things  that  affect  them 
or  their  work,  he  answers: 

“Old  men  want  the  pension.  Young  men  are  bitterly  against  it.” 
As  to  No.  17  of  the  same  period,  page  6,  question  “A”,  “Do  em¬ 
ployees  generally  favor  the  retirement  system  authorized  by  the 
Railroad  Retirement  Act  over  the  private  systems  of  the  carriers?” 
he  answers: 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.1  343 

“Older  men  approve  of  it,  but  the  younger  men  do  ndt  like  it 
so  well.” 

As  to  No.  16,  in  the  same  period,  the  question  on  page  7-A  relating 
to  the  essentials  of  a  pension  system,  [869]  he  answers : 

“The  Retirement  Act  as  it  stands  today,  both  sides  to  pay  their 
part.” 

Running  throughout  these  returns  it  is  very  general  to  find  as  a 
reason  why  the  statutory  pension  system  here  advocated  is  desired 
is  that  it  induces  a  mental  feeling  of  contentment  or  ease  on  the  part 
of  the  men,  and  that  therefore  it  is  reasoned  that  a  man  works  bet¬ 
ter  because  he  is  contented.  It  was  not  noticeable  to  me,  when  I 
went  through  here,  that  there  were  very  many  who  had  expressed 
the  view  that  this  statutory  system  appeals  to  the  older  meiji  but  not 
to  the  younger  men. 

As  to  the  view  that  pensions  were  necessary  in  order  to  enable  an 
ex-railroad  employee  or  a  retired  employee  not  merely  to  be  able  to 
support  himself  and  his  immediate  family  but  to  help  to  support 
families  of  married  sons  or  daughters  who  were  at  present  unem¬ 
ployed  and  unable  to  support  their  own  families,  that  was  not  said 
in  connection  with  the  annuity  [870]  or  its  amount.  Those 
545  views  were  expressed  in  connection  with  the  difficulties  that 
men  had  experienced  during  the  past  few  years  wherein  the 
older  man  who  was  unable  to  work  was  required  to  support  his 
children  and  their  families  because  of  their  being  out  of  employ¬ 
ment,  and  therefore  he  could  not  retire  because  he  had  to  help  sup¬ 
port  the  two  families.  It  was  mentioned  that  older  men  stayed  in 
the  service  rather  than  retiring  as  a  result  of  bank  failure^  or  other 
outside  financial  disasters  that  may  have  overtaken  thenj;  and  in 
connection  with  that  general  subject  the  view  is  expressed  very  gen¬ 
erally  that  if  the  older  man  was  enabled  to  retire  on  an  annuity  the 
younger  man  would  have  that  position  and  support  himseff  instead 
of  being  supported  by  his  older  relatives. 

[871]  By  Mr.  Alderman  : 

Q.  I  take  from  the  files  of  those  transmitting  letters  (Exhibit  D) 
one  on  the  letterhead  of  The  International  Association  of  Machinists, 
dated  April  21, 1936,  and  addressed  to  all  Railroad  General  Chairmen 
in  the  United  States,  signed  by  A.  O.  Wharton,  International  Presi¬ 
dent.  He  is  the  president  of  that  organization,  is  he  not? 

A.  He  is;  yes. 

Mr.  Alderman.  If  your  Honor  please,  I  wish  to  invite  t(he  court’s 
attention  to  the  last  paragraph  of  that  letter,  which  reads  as  follows 
[reading] : 

“It  is  very  important  that  you  give  this  matter  immediate  atten¬ 
tion,  as  the  information  is  essential  to  the  proper  defense  of  our 
case  in  order  to  meet  certain  conclusions  reached  by  the  Supreme 
Court’s  five  to  four  decision  declaring  our  previous  retirement  bill 
unconstitutional.” 
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I  also  wish  to  call  attention  to  the  forwarding  letter  on  the  sta¬ 
tionery  of  the  International  Brotherhood  of  Railway  Signalmen  off 
America,  dated  April  21,  1936,  and  addressed  to  all  General  Chair¬ 
men  and  signed  bv  A.  E.  Lvon,  Acting  Grand  President. 

He  is  Acting  Grand  President  of  that  Brotherhood,  is  he  not? 

The  Witness.  That  is  my  information. 

546  Mr.  Alderman.  I  wish  to  invite  the  court’s  attention  to  the 
last  paragraph  of  that  letter,  which  reads  as  follows 

(reading) : 

“I  am  also  enclosing  herewith  for  your  information  and  file  a  copy 
of  Regulations  93  of  the  U.  S.  Treasury  Department  relating  to 
the  taxes  levied  on  railways  and  railway  employees  by  the  Retire¬ 
ment  Taxing  Act.” 

[872]  Cross-examination  by  Mr.  Curry  : 

I  am  a  statistician  for  the  Brotherhood  of  Railroad  Trainmen. 
I  am  familiar  with  the  statistics  generallv  of  the  Interstate  Commerce 
Commission.  I  have  not  had  occasion  to  examine  any  of  the  statis¬ 
tics  of  railway  employees’  wages  for  1935.  I  know,  from  being  a 
statistician  generally,  how  railway  wages  run. 

I  could  not  say  whether  or  not  the  average  number  of  railway 
engineers  in  this  country  is  about  forty  thousand  for  the  year  1935. 
My  impression  is  that1  that  is  approximately  correct,  without  looking 
it  up  exactly.  [873]  I  would  say  $2,922  is  higher  than  their  actual 
average  wage  for  the  year  1935.  I  understand  that  includes  engi¬ 
neers  and  motormen.  If  vou  told  me  that  the  statistics  of  the  Com- 
mission  showed  a  general  average  for  engineers  and  firemen  of  $2,419 
a  year — that  is,  for  the  year  1935 — I  would  think  that  would  be  high. 
The  average  wage  of  railway  employees  is  about  $125  a  month,  ap¬ 
proximated.  I  have  not  had  occasion  to  calculate  the  average  for 
1935. 

I  have  not  made  any  study  as  to  how  many  railway  employees  in 
this  country  own  property,  or  how  many  of  them  are  more  or  less 
financially  independent,  or  how  many  of  them  would  be  practically 
paupers  if  they  should  retire  without  pension. 

[875]  Redirect  examination  by  Mr.  Hay: 

The  crafts  from  which  we  did  not  get  returns  to  the  questionnaire 
are  The  International  Longshoremen’s  Association ;  National  Marine 
Engineers’  Beneficial  Association;  National  Organization  of 

547  Masters.  Mates,  and  Pilots  of  America;  International  Brother¬ 
hood  of  Firemen  and  Oilers.  They  are  quite  small  as  com¬ 
pared  with  those  that  [876]  did  report.  The  larger  of  the  crafts 
are  the  engineers,  firemen,  conductors,  trainmen,  clerks,  boiler-makers, 
blacksmiths,  electricians,  shop  crafts,  sheet  metal  workers,  and  main¬ 
tenance  of  way. 

The  examination  of  the  questionnaires  by  plaintiffs’  counsel  was 
started  on  Saturday,  and  the  last  of  the  questionnaires  were  turned 
back  to  us  on  Wednesday  morning  of  this  week.  I  believe  they  had, 
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in  addition  to  Mr.  Alderman  and  Mr.  Mclnnis,  several  stenographers 
and  clerks  assisting  them.  There  was  not  time  limit  put  bn  their 
examination  of  them. 

[877]  Thomas  C.  Cashen  was  called  as  a  witness  on  behalf  of  the 
defendants  and,  being  first  duly  sworn,  testified  as  follows :  | 

Direct  examination  by  Mr.  Hay  : 

My  name  is  Thomas  C.  Cashen.  I  live  at  Buffalo,  New  Ydrk;  I  am 
fifty-six  years  old.  I  am  the  International  President  of  thd  Switch¬ 
men’s  Union  of  North  America ;  I  was  elected  International  President 
in  May,  1921,  and  have  continued  in  that  office  since  that  tiifie. 

My  connection  with  railroad  service  began  when  I  worked  about 
two  years  as  a  fireman,  in  1899  and  1900,  and  resigned,  and  t:hen  later 
entered  the  switching  service,  in  1906,  and  I  worked  steadily  in  that 
position  until  I  was  elected  president,  with  the  exception  of  Represent¬ 
ing  the  organization  occasionally  as  General  Chairman.  [878]  I  am 
familiar  with  the  work  required  of  switchmen  at  this  time  in  the 
operation  of  trains  in  yards,  and  so  on. 

Switching  in  railroad  service  represents  a  distinct  craft.  The 
terms  “switching  service”  and  “yard  service”  are  synonymous.  The 
terms  “yard  conductor”  and  “yard  foreman”  are  the  same:  likewise 
the  terms  “yard  brakeman”  and  “yard  helper.”  Generally  speaking, 
there  are  three  classes  of  switching  service — the  making  ud  and  the 
breaking  up  of  trains  in  terminals ;  transfer  work  between  vari- 
548  ous  terminals  and  individual  railroads,  and  industrial  switch¬ 
ing  which  takes  care  of  various  plants  and  manufacturing 
establishments  within  the  limit  of  the  terminal  switching  district. 

The  breaking  up  and  making  up  of  trains  in  terminals  is  generally 
considered  fast  jobs  which  require  yard  foremen  or  conductors  to  se¬ 
cure  switch  lists,  order  the  helpers  or  brakemen  to  make  the  necessary 
cuts,  throw  switches  when  necessary,  ride  cars,  block  them  by  setting 
hand  brakes,  make  couplings,  and  at  all  times  guard  against]  accidents 
for  which  the  foreman  or  the  conductor  is  generally  held  responsible. 

Transfer  work,  generally  speaking,  is  of  a  character  tha]t  requires 
the  foreman  or  conductor  to  work  at  the  head  end  of  his  train  for 
the  purpose  of  picking  up  and  setting  [879]  out  cars,  securing  and 
delivering  bills  where  cars  are  delivered  to  other  connecting  rail¬ 
roads,  and  to  keep  a  complete  record  of  all  the  work  he  performs. 

Industrial  switching  is  a  character  of  work  that  requires  skill  and 
good  judgment.  The  foreman  or  conductor  is  required  to  visit  the 
various  plants  and  keep  a  record  of  all  cars  that  are  handled;  also 
*  to  direct  the  switching  of  the  cars,  which  is  often  done  under  very 
difficult  conditions  due  to  lack  of  room  within  the  plant  territory, 
and  it  also  requires  quite  often  the  use  of  the  main  line  to  do  switch¬ 
ing  where  the  utmost  caution  must  be  used  to  prevent  accidents,  and 
especially  where  it  is  necessary  to  protect  crossings  that!  are  being 
used  constantly  by  the  public. 
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All  classes  of  switching  require  alertness,  endurance,  and  skill  and 
are  generally  recognized  and  conceded  to  be  the  most  hazardous  work 
performed  in  railroad  service. 

Switching  service  is  performed  regardless  of  weather  conditions. 
For  example,  switchmen  are  required  to  work  when  both  the  cars 
and  the  ground  are  sheeted  with  ice,  and  one  false  move  means  death 
or  disability  to  themselves  or  to  their  co-workers.  In  other  words, 
the  lives  of  switchmen  are  inter-dependent  upon  one  another  and  they 
require  alertness,  quick  thinking,  cool-headedness,  good  judg- 

549  ment  on  the  part  of  all  members  of  a  switching  crew  at  all 
times. 

This  is  a  general  statement  of  the  work  performed  by  switchmen. 
I  have  not  tried  to  explain  in  detail,  but  just  generally  speaking. 

The  work  of  the  switchmen  is  so  related  to  the  operation  of  trains 
and  the  making  up  of  trains  as  [880]  that  it  may  either  expedite  or 
slow  down  the  general  movement  of  trains,  depending  upon  the  ex¬ 
pedition  or  slowness  with  which  the  work  is  done.  All  business  on  a 
railroad  begins  and  ends  with  switching  service. 

Perhaps  I  should  explain  why  I  make  that  statement.  If  your 
railroad  is  receiving  freight  it  is  delivered  to  your  cars  and  your  cars 
must  be  switched  out  of  your  house  first.  Empties  must  be  placed  in. 
Then  when  you  receive  this  freight  it  is  handled  throughout  the  entire 
destination  of  the  freight  by  road  and  yard  service,  but  when  it 
finally  reaches  its  final  destination  it  has  to  be  switched  again  and  de¬ 
livered  to  the  house,  and  so  forth.  The  same  thing  practically  applies 
to  your  passenger  service.  You  have  to  make  up  your  train,  shove 
it  into  the  station,  before  you  can  load  your  passengers. 

It  is  only  natural  that  when  men  get  older  they  can’t,  as  we  term 
it  in  the  switching  service,  “hit  the  ball.”  They  cannot,  of  course, 
naturally,  keep  up  the  pace  they  did  in  these  fast  jobs  when  they  were 
younger.  There  is  no  question  about  that.  I  would  say  that  tends 
to  affect  the  speed  or  the  efficiency  with  which  switching  work  is  done. 
[881]  Our  work  requires  our  getting  on  and  off  cars  in  motion  fre¬ 
quently,  hopping  cars.  A  great  deal  of  switching  work  has  to  be 
done  when  the  cars  are  in  motion. 

S.  R.  Harvey  was  called  as  a  witness  on  behalf  of  the  defendants 
and,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination  bv  Mr.  Hay: 

My  name  is  S.  R.  Harvey.  I  live  at  Cleveland,  Ohio.  I  am 
Assistant  President  of  the  Brotherhood  of  Railroad  Trainmen ; 

550  I  have  been  in  that  position  since  1929.  I  had  service  on  the 
Santa  Fe  Railroad,  on  the  Southern  Kansas  Division,  on  No¬ 
vember  10,  1906,  and  continued  [882]  as  a  brakeman  and  extra  con¬ 
ductor.  I  was  promoted  to  conductor  in  1917  and  continued  as  a 
brakeman  and  extra  conductor  until  I  was  elected  chairman  of  the 
General  Grievance  Committee  of  the  Santa  Fe  Railroad,  effective 
February  1, 1920.  Then  I  was  elected  as  vice-president  of  the  Grand 
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Lodge,  effective  August  1, 1922.  I  then  went  into  the  Assistant  Presi¬ 
dent’s  office  in  August  1929,  and  I  have  continued  there  since. 

There  has  been  in  the  last  few  years  a  reduction  in  the  number  of 
trainmen  operating.  [883]  There  has  been  an  enlargement  j  of  the 
units  of  operation,  longer  trains,  heavier  engines  and  heavieij  trains. 
That  has  been  general  throughout  the  service  as  it  is  applied  to  the 
trainmen  in  their  relation  to  the  work. 

As  to  what  that  means  with  respect  to  the  measure  of  responsibility 
of  the  trainmen,  in  the  first  place,  I  might  state  that  we  have  ob¬ 
tained  from  Interstate  Commerce  Commission  records  figures  show¬ 
ing  the  number  of  men  in  train  service;  that  is,  conductors,  brkkemen, 
baggage  men,  flagmen,  and  yardmen.  I  have  figures  here  fbr  1923, 
1929,  and  1933.  That  is  the  latest  I  have — 1933.  And,  by  the  way, 
that  was  the  bottom  of  the  depression  so  far  as  our  records  show. 
It  shows,  for  instance,  that  in  yard  service — and  by  the  way,  I  want 
to  state  that  my  organization,  the  Brotherhood  of  Railroad  Train¬ 
men,  holds  the  yard  schedules  governing  men  in  yard  service  on  ap¬ 
proximately  97  per  cent  of  the  railroads  in  the  United  States  and 
Canada.  So  I  speak  for  yard  men  as  well  as  for  brakemen  apd  [884] 
in  1923  the  total  conductors,  both  freight  and  passenger,  were  37,432, 
and  in  1933,  21,136 ;  a  decrease  of  16,296. 

Passenger  baggage  men,  in  1923,  5,871.  In  1933,  3,914;  a  decrease 
of  1,957. 

[885]  Passenger  brakemen,  in  1923,  14,558.  In  1933,  8,9$5;  a  re¬ 
duction  of  5,573. 

Freight  brakemen,  1923.  65,750.  1933,  36,654;  a  reduction  of 

29,096.  ' 

551  Total  trainmen,  which  includes  passenger  baggage  men, 
passenger  brakemen,  and  freight  brakemen,  1923,  86,179 ;  1933, 
49,553;  a  reduction  of  36,626. 

In  yard  service,  yard  conductors  in  1923,  22,002.  In  1933,  i3,002;  a 
reduction  of  9,000. 

Yard  brakemen,  1923,  55,301;  1933,  35,712;  a  reduction  of  19,589. 

Total  yard  men,  including  conductors  and  brakemen,  for  1923, 
77,303;  1933,  48,714;  a  reduction  of  28,589. 

Those  very  decided  reductions  in  the  number  of  men  engaged  in 
train  and  yard  service  have  of  course,  as  the  other  witnesses  have 
testified  ahead  of  me,  thrown  the  younger  men  out  of  servic^  through 
the  operation  of  the  seniority  rules,  and  have  left  us  today!  with  the 
older  men  in  service.  As  an  illustration,  in  my  organisation  we 
represent  all  of  these  crafts  and  have  all  of  them  in  our  organization. 
In  1926  the  average  age  of  our  membership  was  34;  today  it  is  47. 
That  in  itself  reflects  a  reduction  in  the  younger  men  and  ihe  reten¬ 
tion  of  the  older  men. 

Taking  it  as  a  general  proposition  through  the  service  generally, 
the  work  of  the  trainman  is  of  such  a  character  and  so  related  to 
the  operation  of  trains  as  that  the  expeditious  or  other  sort  of 
movement  of  trains  depends  upon  the  manner  in  which  the  trainmen 
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discharge  their  functions.  [886]  It  has  gotten  to  a  point  today,  with 
the  speeding  up  of  operations,  the  fast  freight  service,  fast  passenger 
service,  which  I  think  has  been  testified  to  here  has  grown  out  of  the 
operation  of  busses  and  trucks,  has  placed  these  railroad  men  into 
high-powered  positions  as  compared  with  what  they  were  in,  say,  15 
years  ago,  and  I  think  it  is  a  fair  statement  to  say  that  in  the  rail¬ 
road  game  today  there  is  no  place  for  a  man  that  can’t  keep  up  the 
pace  that  the  railroads  themselves  are  setting. 

Now’,  as  an  illustration  of  that:  I  think  it  has  been  shown  here  in 
the  testimony  that  freight  service  is  generally  speeded  up  and  the 
men  have  to  think  quicker  and  have  to  take  more  responsibili- 

552  ties  than  they  did,  say,  15  years  ago.  I  think  it  is  generally 
known  that  the  passenger  service  on  these  railroads  has  been 

materially  speeded  up:  I  can  remember  back,  say,  about  15  years 
ago — mavbe  a  little  longer  than  that — when  the  New  York  Central 
Railroad  and  the  Pennsylvania  Railroad  advertised  extensively  their 
24-hour  service,  passenger  service,  between  Chicago  and  New  York 
in  both  directions,  a  distance  of  around  900  miles  or  possibly  a  little 
over.  That  was  reduced  bv  the  20th  Centurv  Limited  and  the 
Broadway  Limited  that  made  the  trip  in  20  hours;  and  then  18 
hours,  and  now  it,  I  understand,  is  16  hours.  Just  recently  I  have 
seen  in  the  news  that  the  Burlington  Railroad  has  put  in  service, 
effective  next  Monday;  I  believe,  the  first  of  June,  between  Chicago 
and  Denver,  a  train  reducing  the  time  between  those  two  cities,  a 
matter  of  between  1,000  and  1,100  miles,  I  believe — I  don’t  know 
just  exactly  [8S7]  what  the  mileage  is,  but  anyhow  they  are  cutting 
down  that  time  9  to  10  hours  between  Chicago  and  Denver. 

And  the  Santa  Fe  Railway  in  recent  years  have  operated  between 
Chicago  and  Los  Angeles  a  like  class  of  service,  the  Chief  and  the 
California  Limited  trains  in  around  52  or  53  hours  from  Chicago  to 
Los  Angeles. 

I  understand  the  Union  Pacific  and  the  Northwestern,  which  con¬ 
nects  with  the  Union  Pacific  at  Omaha  and  handles  their  trains  into 
Chicago,  are  meeting  the  competition  with  38-  or  39-hour  service 
between  Chicago  and  Los  Angeles. 

All  of  those  things  affect  the  men  in  train  service.  It  is  putting 
our  trainmen  up  against  the  higher  competitive  speed  that  is  in  itself 
making  it  so  that  an  old  man  has  no  place  in  that  service.  It  is  a 
young  man’s  job.  The  same  thing  is  happening  in  yard  service. 
The  railroads  are  spurred  on  by  competition  from  outside  sources, 
especially  busses  and  trucks,  and  are  speeding  up  the  men  to  a  point 
where  an  old  man  just  can’t  stand  it;  it  has  got  beyond  him.  It  is  a 
young  man’s  game.  That  is  my  idea  on  it,  and  I  think  it  is  correct. 

Cross  examination  by  Mr.  Aronson  : 

553  I  represent  the  trainmen,  and  I  am  not  talking  of  the  man 
in  the  engine  cab. 

I  think  the  schedule  of  the  New  York  Central  20th  Century  Lim¬ 
ited  [888]  is  around  16  hours.  I  will  accept  your  statement  that  it 
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is  16y2  hours;  I  said,  around  16  hours.  I  don’t  know  that  as  ldng  ago 
as  20  years  the  schedule  of  that  train  was  18  hours.  I  don’u  know 
that  I  am  surprised  when  you  tell  me  that.  It  is  information.  I 
don’t  get  surprised  very  easily.  I  do  not  realize  it  was  foij  many 
years  an  18-hour  schedule  and  then  increased  to  20  hours,  and  then 
reduced,  and  is  now  1 0y2  hours.  I  thought  I  had  reliable  information 
on  which  I  based  my  testimony  about  all  of  this  speeding  up  having 
its  effect  on  the  trainmen. 

[889]  I  said  that  as  I  remembered  it,  the  New  York  Central  20th 
Century  Limited  advertised  quite  extensively  their  24-hour  service  be¬ 
tween  Chicago  and  New  York,  and  then  reduced  that  to  20  hoiirs,  and 
then  later  to  18  hours,  which  I  think  was  comparatively  recently,  and 
then  to  16  hours.  You  say  1614,  and  I  will  accept  that.  I  was 
intending  to  convey  that  the  schedule  of  the  20th  Century  limited 
on  the  New  York  Central  between  New  York  and  Chicago  was  24 
hours  when  I  said  they  advertised  extensively  the  24-hour  train,  a 
number  of  years  ago.  It  is  my  impression  that  the  schedule  of  the 
20th  Century  Limited  was  24  hours  in  my  time.  It  is  no  more  than 
an  impression. 

On  the  20th  Century  Limited  the  men  that  I  represent  consist  of  the 
baggage  man,  trainman  or  brakeman,  and  flagman.  I  am  noi  speak¬ 
ing  for  the  conductors  on  that  train. 

I  think  the  first  stop  of  that  train  from  the  time  it  leaves  the 
Grand  Central  Terminal  in  New  York  is  Albany.  [890]  I  think  that 
is  140-odd  miles  from  New  York.  Well,  I  am  not  familiar  with  the 
next  stop  of  that  train,  but  I  imagine  it  wTould  be  around  Ut^ca,  if  it 
stops  there.  If  not,  probably  Syracuse.  Syracuse  to  Albany  is  two 
divisions;  I  imagine,  around  200  miles.  The  next  stop  of  th^,t  train 
on  its  westbound  trip  is,  I  think,  Buffalo.  That  is  about  150 
554  miles  from  Syracuse,  and  then  you  are  into  the  night  time. 

The  next  stop  of  that  train  is,  I  think,  Cleveland.  'fhey  go 
down  through  the  old  station  in  Cleveland.  They  don’t  go  through 
the  new  terminal.  I  think  they  do  stop  to  change  engines  or  take 
on  fuel.  Cleveland  is  about  183  miles  from  Buffalo.  These  are 
all  guesses  on  my  part;  I  don’t  know  for  sure.  I  didn’t  sttody  the 
schedule. 

[891]  I  was  not  guessing  in  my  direct  testimony  in  the  description 
I  gave  to  the  court  of  the  arduous  burden  placed  upon  the  trainmen 
by  the  speeding  up  of  these  passenger  schedules.  I  was  talking  about 
these  trains,  including  the  20th  Century  Limited,  one  of  th^  fastest 
trains  in  the  country.  I  do  not  have  the  information  as  to  hoW  many 
stops  are  made.  We  will  just  settle  this  once  for  all.  I  doift  know 
what  the  stops  are.  I  tried  to  help  you  by  guessing,  but  I  say 
now  I  don’t  know. 

[892]  I  would  not  say  the  baggageman  is  affected,  in  tne  speed 
with  which  he  must  work  on  that  schedule,  by  that  speed  of  the 
train. 

Q.  So  that  traveling  at  the  quite  high  speed  of  the  passenger  trains 
is  not  wearing  out  that  man’s  soul  before  his  years,  is  it? 

1047S1 — 36 - 23 
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A.  Well,  I  may  change  my  answer  a  little  bit,  since  you  ask  that. 

Q.  Are  you  fencing  with  me? 

A.  No;  I  am  going  to  give  you  an  answer:  Now,  it  is  different  for 
a  baggageman,  an  engineer,  brakeman,  or  conductor — anybody  on  a 
train — to  ride  along  at  100,  110  miles  an  hour,  than  it  is  at  a  speed, 
say,  of  60  or  65  miles  an  hour.  I  imagine  that  I  would  feel  a  little 
different  hurtling  through  space  at  that  pace  than  I  would  at  a 
lower  speed. 

The  Court.  Mr.  Aronson,  do  you  see  the  need  of  cross-examining 
this  witness  much  further? 

Mr.  Aronson.  I  think  not.  But  I  have  one  further  question,  if 
your  Honor  please. 

I  have  never  seen  a  paper  you  show  me,  purporting  to  be  a  circular 
and  communication  dated  May  7,  of  Mr.  A.  F.  Whitney,  the  President 
of  our  Brotherhood,  addressed  to  secretaries  of  all  lodges,  with  copies 
to  all  [893]  grand  lodge  officers,  and  others  as  stated. 

555  Arthur  R.  Harrison  was  called  as  a  witness  for  and  on 
behalf  of  the  defendants  and,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Hay  : 

My  name  is  Arthur  R.  Harrison.  I  live  at  High  Point,  North 
Carolina.  I  was  fifty-nine  years  old  the  20th  day  of  this  month.  I 
am  a  railroad  engineer  by  profession. 

[894]  I  first  entered  the  railroad  service  in  August  1900,  I 

556  think  it  was.  I  entered  as  a  fireman  with  the  Southern  Rail¬ 
way.  I  worked  as  a  fireman  about  four  years,  I  think  it  was.  I 

was  promoted  to  engineer  on  October  4, 1904.  I  have  worked  as  engi¬ 
neer  ever  since.  I  am  on  leave  of  absence  just  at  the  present  time,, 
since  the  14th  of  April. 

On  the  14th  of  April,  I  was  engaged  by  Mr.  Eddy,  who  was  acting 
for  the  Railroad  Retirement  Board,  to  make  some  special  investiga¬ 
tions  and  do  some  special  work  in  connection  with  this  case.  And 
I  have  been  on  leave  of  absence  since  that  time.  I  have  been  con¬ 
stantly  in  the  service  since  I  entered. 

I  have  been  local  chairman  of  the  Brotherhood  of  Locomotive  En¬ 
gineers  on  my  division  for  something  like  12  or  15  years — between 
12  or  15  years — a  little  over  12  years,  anyway.  [895]  Of  course  in 
my  position  as  local  chairman  of  the  Brotherhood  of  Locomotive  En¬ 
gineers,  I  come  in  very  close  contact  with  all  engineers  on  my  divi¬ 
sion — having  to  handle  the  grievances  before  the  management — of 
the  superintendents,  trainmasters,  and  so  forth — which  threw  me  in 
very  close  contact  with  the  officials  of  that  division  and  also  the  men 
on  that  division.  I  know  that  I  know  every  man  on  the  Danville 
division.  That  is  a  division  of  168  miles,  from  Spencer  to  Monroe, 
Virginia. 

Since  I  was  engaged  to  do  some  work  in  connection  with  this  case, 
in  the  way  of  investigation,  I  have  been  from  practically  one  end 
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of  the  Southern  Railroad  to  the  other — which  you  might  say  was  out 
as  far  west  as  Cincinnati,  as  far  south  as  Meridian,  Mississippi,  down 
in  Tuscumbia,  Alabama,  and  Birmingham,  Alabama,  and  ^t  other 
points  on  the  Southern  Railroad.  And  during  my  going  aboqt,  over 
the  system,  I  contacted  a  number  of  the  men.  I  contacted  practically 
all  of  the  local  chairmen  of  the  different  crafts  on  the  Southern  Rail¬ 
way  System.  These  local  chairmen  are  men  in  the  active  service, 
[896]  and  through  them,  I  contacted  other  men  in  the  active  service. 
At  many  points  there  was  an  open  meeting  held;  at  some  points 
there  would  be  as  high  as  150  or  possibly  200  men  present  at  the 
meeting.  Especially  I  remember  in  Selma,  Alabama,  at  Knoxville, 
Tennessee,  and  Birmingham,  Alabama,  we  held  open  meetings, 

557  at  which  there  were  a  great  many  men  present.  And  in  the 
course  of  my  getting  about  among  the  men,  and  as  ah  aid  to 

the  further  investigation  which  I  made  with  respect  to  various  mat¬ 
ters,  I  handed  out  or  sent  out  and  had  sent  back  to  me,  questionnaires 
of  the  sort  that  have  been  offered  in  evidence  here. 

I  delivered,  so  far  as  was  possible,  personally,  to  the  loc^l  chair¬ 
man  of  each  craft  on  the  Southern  Railway  at  the  differentf  points, 
asking  them  to  fill  out  that  questionnaire  and  send  it  in  to  the  Rail¬ 
road  Retirement  Board.  Those  are  questionnaires  apart  from  the 
ones  that  w^ere  considered  here.  Those  questionnaires  were  filled  out 
by  the  local  chairmen,  in  the  different  crafts,  who  were  iJi  actual 
service  at  the  time,  on  the  railroad. 

[897]  The  Southern  Railroad  has  no  pension  system,  l!  do  not 
believe  there  is  a  more  loyal  set  of  men  in  the  world,  to  the  system 
for  which  they  work,  than  the  men  in  the  Southern  Railway.  The 
practice  of  the  road  with  respect  to  the  handling  of  the  older  men, 
beyond  65  or  70,  has  been  wonderful,  if  you  want  to  know  [898]  the 
truth  about  it.  They  have  kept  the  men  in  service  just  as|  long  as 
they  were  able  to  go.  The  old  men  have  been,  and  still  are,  in  serv¬ 
ice  on  the  Southern  Railroad,  and  they  have  been — the  officials  and 
the  minor  officials,  you  might  say,  on  the  Southern  Railroad,  who 
come  in  contact  with  those  old  men,  have  taken  care  of  them  to  the 
very  best  extent  they  could,  in  keeping  them  in  service ;  because  they 
knew  they  had  nothing  to  go  on,  and  they  kept  them  on  their  jobs. 

As  illustrative  of  the  practice,  in  my  capacity  as  a  local  chairman 
of  the  Danville  division — I  had  an  old  fellow  there  that  was  running 
an  engine  and  had  been  running  an  engine,  and  was  over  70  years  of 
age.  And  he  had  become  so  incapacitated  that  he  could  not  do  the 
work.  It  was  impossible  for  him  to.  He  could  not  see,  and  he  was 
so  feeble  that  he  could  not  do  the  work.  In  fact,  his  mind  was  not 
good.  And  through  the  goodness  of  the  hearts  of  the  officials  on  the 
Danville  division,  why,  I  was  enabled  to  keep  that  man  on  his  engine 
for  two  years,  by  allowing  the  fireman  to  do  all  the  work  for 

558  him  that  was  done.  The  old  fellow  sat  over  on  the  fireman’s 
seat  box ;  it  was  all  he  could  do.  They  would  put  him  up  in 

the  engine.  When  he  would  get  to  the  terminal  at  night,  they  would 
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take  him  over  to  the  boarding  house  or  the  rooming  house  which  we 
have,  and  show  him  to  his  room. 

The  practice  has  been  to  keep  the  men  on — many  of  them — beyond 
the  period  of  efficiency  or  competency,  rather  than  to  turn  them  out. 
We  have  men  in  the  shop,  who  are  working,  [899]  as  old  as  89  years 
old — one  old  man  I  have  in  mind,  whom  I  know  personally,  goes  and 
gets  up  and  goes  to  the  shop  about  an  hour  before  whistle  time  in 
the  morning,  in  order  to  rest  after  his  walk  from  home  over  there, 
before  the  day’s  work  begins.  We  have  lots  of  them  in  the  shop 
there,  who  are  way  beyond  the  age  of  70. 

In  my  contact  with  the  men  over  the  Southern  Railway,  when  I 
was  out,  I  found  but  one  instance,  and  if  I  would  say  that  I  contacted 
1,500  or  2,000  men,  I  do  not  think  that  I  would  exaggerate ;  I  think 
it  would  be  conservative. 

And  out  of  that  number  of  men — of  the  men  that  I  did  contact — 
there  w’as  only  one  man  over  65  who  did  not  express  an  opinion  that 
he  would  like  to  have  the  pension.  And  he  said  he  was  81  years  old ; 
and  he  was  a  laborer  at  the  Atlanta  Yard.  All  of  the  older  men 
wished  that  they  had  some  form  of  pension  that  they  could  retire  on. 

[900]  Cross  examination  by  Mr.  Aronson  : 

This  investigation  that  I  made,  I  started  to  make  about  April  14 
of  this  year.  That  is  to  say,  on  that  day  or  about  that  day  I  went 
on  leave  of  absence,  and  thereupon  I  made  this  trip,  practically  over 
the  entire  Southern  Railroad,  that  I  have  described,  because,  on  my 
regular  work  I  am  just  on  the  one  division. 

The  open  meetings  I  have  referred  to  were  not  called  by  me;  they 
were  called  by  the  men  themselves,  and  asked  that  we  have  an  open 
meeting  and  that  if  I  could,  in  my  way,  explain  to  them  the  workings 
of  the  railroad  retirement  plan,  so  far  as  I  was  able  to  do  it.  These 
meetings  were  not  arranged  in  line  with  my  schedule,  as  it 
559  advanced.  They  were  called  after  I  had  [901]  arrived.  And 
after  I  had  arrived  at  a  point,  I  got  in  touch  with  the  local 
chairman  of  one  or  more  of  the  crafts  at  that  point,  and  told  him 
of  my  mission,  and  they  then  arranged  to  have  members  of  their 
lodges  attend  a  meeting  either  that  evening  or  the  first  convenient 
time.  And  also  they  arranged  a  meeting  of  all  the  crafts  in  which 
I  had  the  local  chairman  go  and  give  them  this  questionnaire  and 
help  them  to  fill  it  cut.  I  told  them  that  my  mission  was  to  make  a 
survey  of  the  Southern  Railway  and  hand  out  these  questionnaires 
and  ask  them  to  fill  them  out  and  send  them  in.  It  was  not  my  mis¬ 
sion  to  explain  to  them  the  workings  of  the  Railroad  Retirement  Act; 
that  was  their  suggestion,  and  not  mine.  They  did  ask  me  to  come 
up  before  the  meeting  and  [902]  talk  to  them,  as  they  were  all  very 
anxious  at  all  times  to  see  somebody  who  was  representing  the  Rail¬ 
road  Retirement  Board — as  they  were  all  on  tiptoes  about  it,  and  so 
anxious  about  it. 

I  don’t  think  they  thought,  until  I  came,  that  the  Railroad  Retire¬ 
ment  Board  was  a  myth  and  wanted  to  see  someone.  But  until  they 
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did  see  someone  coming  around,  representing  the  Railroad  Retirement 
Board,  they  didn’t  know  whether  any  action  was  being  takep  by  it. 
I  did  not  undertake  to  explain  to  them  the  workings  and  details  of 
this  Government  pension  system  any  more  than  to  answer  questions 
so  far  as  was  in  my  power  to  answer. 

These  questions  were  asked  and,  to  the  best  of  my  ability,  answers 
given,  before  the  questionnaires  that  I  know  of  were  answered  and 
returned.  Because  the  local  chairman  I  do  not  think  had  had  time  to 
fill  them  out  and  return  them  at  that  time.  I  should  not  think  the 
information  that  I  gave,  dealt  with  any  of  the  items  or  questions  in 
the  questionnaire. 

The  Southern  Railroad  is  a  great  big  railroad.  I  think!  it  is  a 
well-operated  and  efficiently-operated  railroad  [903],  doing  the  work 
and  getting  the  trains  over  the  road  in  good  time — we  think  Wonder¬ 
ful — the  way  we  have  to  do — the  speed  that  we  have  to  make  and  the 
runs  that  we  have  to  make.  We  come  mighty  near  making  it, 
560  only  that  sometimes  we  get  a  message  on  the  line  of  road, 
“What  is  the  matter?  You  aren’t  making  the  time” — or  some¬ 
thing  of  that  kind.  That  is  inevitable  that  there  will  be  such,  for 
one  reason  or  another,  occasional  delay.  Sometimes,  you  kqow,  you 
get  called  down  for  running  too  fast.  I  have  been  called  down  by 
high  attorneys  on  the  Southern  Railroad  for  running  too  fast.  I  am 
59  years  old.  At  59,  I  have  been  reprimanded  for  going  so  fast  by 
attornevs  for  the  Southern  Railroad.  Some  of  them  are  here. 

[904]  The  Southern  Railroad,  in  my  opinion,  is  being  efficiently 
operated,  although  we  know  that  we  have  a  great  many  men  on  the 
Southern  Railroad  that  are  unable  to  do  the  work  and  have  to  have 
help  to  do  it.  I  cannot  say  how  many  men  there  are  on  tljie  entire 
Southern  Railroad  that  fit  the  description  that  I  gave  as  to  the  one 
man  to  whom  I  referred  as  the  old  fellow  who  allows  the  fireman  to 
do  the  work  and  is  in  the  decrepit  condition  that  my  testimony  indi¬ 
cates.  Because  that  came  under  my  direct  supervision,  and  t  had  to 
fight  so  long  to  keep  that  old  man  on  the  job,  myself,  that  I  would 
not  know  of  those  cases.  Although  I  found  many  cases  on  the 
Southern  Railroad  where  we  had  men  running  an  engine  Who  were 
79  years  old,  or  78  years  old,  or  76  years  old,  and  75  years  old.  Not 
being  familiar  with  all  the  different  divisions,  I  could  not  giye  speci¬ 
fically  the  name  or  other  identification  of  any  other  engineer  or  engi¬ 
neers  on  the  entire  Southern  Railroad  at  the  present  time,  ai^d  whose 
condition  answers  the  [905]  description  of  that  one  instance  that  I 
gave.  j 

I  am  not  intending  to  convey  to  this  Court  the  impression  that  that 
is  a  general  situation,  because  I  am  not  acquainted  with  the  other 
divisions  to  that  extent.  I  would  not  say  that  that  case  was  typical, 
because  you  could  not  think  of  that  being  a  case  in  a  gr^at  many 
instances  on  the  Southern  Railroad  or  any  other  railroad.  I  think 
approximately,  maybe  or  possibly  in  actual  service,  there  are  about 
between  12,000  and  15,000  engineers,  I  think,  on  the  entire  Southern 
Railway  System. 
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I  went  through  the  shop  at  Somerset,  Kentucky.  And  there  was 
pointed  out  to  me  in  that  shop  [906]  several  old  men  that  had  passed 
the  age  of  75,  that  were  in  there,  trying  to  work. 

561  I  don’t  know  whether  we  have  another  man  that  has  reached 
the  age  of  89  or  not.  That  case  would  not  be  typical  of  the  whole 

system.  It  is  the  only  one  that  has  come  under  my  personal  knowledge. 
That  shop  was  Spencer,  North  Carolina.  The  name  of  that  man  is 
Duncan  Stewart. 

[907]  I  think  I  can  testify  about  the  attitude  of  the  men  toward 
retirement.  I  don’t  know  that  I  did.  I  don’t  remember  whether 
that  was  or  not.  I  said  that  I  found  no  instance  where  anyone,  with 
the  exception  of  the  one  case — and  if  you  want  to  take  that  as  a 
typical  case  on  the  Southern  Railroad — I  found  only  one  case  where 
a  man  had  reached  the  age  of  81  years  of  age,  or  any  other  beyond 
the  age  of  65,  that  did  not  want  to  take  the  pension. 

[908]  I  was  requested  by  Mr.  L.  M.  Eddy  to  get  into  this  investi¬ 
gation  by  the  Railroad  Retirement  Board.  I  was  endorsed  by  the 
General  Committee  of  the  Brotherhood  of  Locomotive  Engineers  on 
the  Southern  Railway  to  Mr.  Eddv  as  the  man  to  make  this  investi- 
gation.  Before  I  started  on  this  trip  around  the  system,  I  had  a 
talk  with  Mr.  Eddy,  as  to  what  I  should  do,  and  I  was  asked  to  go 
out  on  the  Southern  Railroad  and  [909]  survey  the  situation,  and 
see  what  was  the  desire  of  the  men  with  reference  to  retirement,  or 
their  attitude  toward  it,  and  distribute  this  questionnaire  to  the  local 
chairmen  of  the  different  crafts.  I  am  speaking  of  practically  the 
same  questionnaire  that  went  into  evidence  this  morning,  as  I  got 
it;  but  it  is  only  on  the  Southern  Railroad.  I  don’t  know  whether 
counsel  for  defendants  have  offered  in  evidence  these  questionnaires. 
I  did  circularize  questionnaires  and  I  got  answers  to  those  question¬ 
naires. 

I  am  on  the  pay  roll  of  the  Retirement  Board;  a  temporary  ap¬ 
pointment,  the  appointment  says.  For  instance,  now  that  I  have 
completed  the  [910]  investigation  and  I  have  testified,  I  don’t  know 
whether  my  service  ends  tonight.  I  cannot  tell  you  whether  I  am 
continuing  in  service  with  the  Retirement  Board;  I  have  had  no 
assurance  of  it,  whatever.  The  appointment  was  made  temporary. 
My  job,  when  Mr.  Eddy  told  me — that  I  was  appointed  to  chief 
investigator  of  the  Railroad  Retirement  Board.  I  don’t 

562  know  whether  it  will  be  permanent  or  not.  It  pays  better 
than  my  job  on  the  Southern  Railroad.  I  got  a  leave  of 

absence,  so  as  to  preserve  my  seniority  on  the  Southern  Railroad; 
also,  the  general  committee  of  adjustment  on  the  Southern  Railroad 
requested  that  I  be  given  a  leave  of  absence.  That  is  the  committee 
of  the  brotherhoods. 

I  have  been  in  service  since  1900,  so  that  I  have  had  36  years  of 
service,  all  [911]  of  it  with  the  Southern  Railroad  except  for  such 
time  as  I  acted  in  the  service  of  the  brotherhood  as  local  chairman — 
and,  well,  I  was  state  legislative  representative,  or  I  am  state  legis¬ 
lative  representative,  of  the  Brotherhood  of  Locomotive  Engineers 
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for  the  State  of  North  Carolina;  and  I  have  acted  in  that  capacity 
for  something  like  20  years.  That  means  that  at  each  session  of 
the  Legislature  I  have  been  in  attendance.  No,  I  would  not  take  a 
leave  of  absence — I  would  just  simply  get  off  and  go  dowi  to  the 
State  Capitol.  At  those  times  I  go  off  of  the  pay  roll  of  the  rail¬ 
road,  and  out  of  the  service,  and  go  to  the  sessions,  and  gb  on  the 
pay  roll  of  the  brotherhoods.  That  has  not  been  for  the  past  20 
years,  because  only  the  past  15  years  I  have  been  at  actual  attendance 
before  the  Legislature,  with  experience  in  appearing  before  the  com¬ 
mittees  of  the  Legislature  [912]  both  for  the  brotherhoods  and  for 
the  railroad  companies. 


[913]  Redirect  examination  by  Mr.  Hay  : 

When  you  asked  me  for  these  illustrations  that  I  gave,  ^or  these 
men,  I  understood  that  you  were  asking  me  to  give  an  illustration 
of  the  practice  of  keeping  men  beyond  the  age  of  efficiency ;  not  an 
example  which  typifies  all  the  men  in  the  service — not  that  everybody 
is  80  years  of  age  or  75  years  of  age. 

[914]  Recross-examination  by  Mr.  Aronson: 

The  question  on  redirect  examination  was,  Did  I  understand  Mr. 
Hay  to  ask  me  to  give  an  illustration,  and  that  I  gave  th^  case  of 
the  89-year-old  man  as  an  illustration.  It  is  a  representative 
563  of  the  fact  that  the  Southern  Railroad  have  been  so  good  to 
the  old  men  that  they  have  continued  them  on,  in  that  Rapacity, 
for  all  these  years — not  only  that,  but  from  the  men  v^ho  have 
reached  the  age  of  70  on  up  to  that  age.  [1915]  I  do  not  know  of 
any  other  cases  of  89-year-old  men;  but  I  know  of  cases  of  70,  75, 
and  cases  of  that  kind.  I  know  of  a  great  manv  of  them. 

J.  T.  Lawrence  was  called  as  a  witness  for  and  on  behalf  of  the  de¬ 
fendants  and,  having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 


Direct  examination  by  Mr.  Hay: 


I  live  at  Knoxville,  Tennessee;  I  will  be  59  years  old  the  30th  day 
of  August.  I  am  now  general  chairman  of  the  Order  of  Railway 
Conductors,  on  the  Southern  Railway,  Georgia,  Southern  &  [916] 
Florida  line.  I  am  not  now  in  active  service  on  the  railroad]  I  have 
not  been  in  service  since  January  10,  1935.  I  was  in  the  service  alto¬ 
gether  from  October  1895  until  January  10,  1935;  all  the  time  with 
the  Southern  Railway. 

I  think  I  am  about  as  much  familiar  with  that  railroad  ^vstem  as 
anyone  who  has  been  there.  I  have  been  over  the  system  qujte  exten¬ 
sively.  My  work — both  for  the  railroad  and  for  the  organization — 
has  brought  me  in  contact  with  the  men  on  the  railroad.  While  with 
the  railroad,  on  the  Knoxville  division — which  is  one  of  tl}e  largest 
divisions  of  the  system — and  since  I  have  been  with  the  Brotherhood, 
over  the  entire  system. 

[917]  I  feel  that  I  know  pretty  well  the  attitude  of  the  men  toward 
the  railroad  and  the  treatment  by  the  railroad.  The  men  are  both 
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loyal  and  appreciative  toward  the  road.  The  road  has  no  pension 
system.  It  has  been  the  practice  of  the  road  with  respect  to  men  who 
get  up  to  65  or  70  years  of  age  to  continue  them  in  employment  just 
as  long  as  they  are  able  to  go. 

In  connection  with  my  organization.  I  have  occasion  to  make  adjust¬ 
ments  of  controversies  or  difficulties  between  the  employees  and  the 
management,  when  complaints  are  brought  in ;  that  is  my  duty. 

[919]  I  have  had  occasion  to  observe  the  operations  or  the 

564  work  of  the  older  men,  with  respect  to  the  speed  and  efficiency 
with  which  they  do  their  work.  I  would  say  that  many  of 

them  reach  the  point  where  they  have  to  take  lighter  jobs,  some  even 
away  from  their  homes,  although  their  seniority  would  give  them 
runs,  perhaps,  out  of  their  own  terminal,  but  they  have  to  take  it  on 
account  of  lighter  work,  in  order  to  be  able  to  keep  abreast  of  the 
movement  of  the  train.  I  know  of  occasions  where  two  men  have  been 
put  on  the  work  of  one  man,  at  one  man’s  pay ;  I  made  that  arrange¬ 
ment  about  1931  mvself,  on  mv  home  division.  Each  one  did  not  get 
a  full  man’s  pay ;  not  the  maximum.  Only  the  very  lowest  minimum. 
It  was  two  men’s  pay — the  minimum  for  two  men,  because  we  had  it 
on  there,  under  the  arrangement  of  the  run.  It  was  two  minimum 
days  that  showed  up.  Ordinarily,  if  the  man  had  made  maximum 
time,  he  would  have  made  what  we  call  the  full  salarv.  He  would 
have  worked  20  days.  [920]  We  put  two  men  on  there,  and  they  only 
go  one  way  a  day,  129  miles.  One  of  the  men  was  around  76  when 
he  went  on  there.  The  other  was  around  71. 

We  have  a  man  on  the  Louisville  run  81  years  old.  He  makes  a 
round  trip,  180  miles  a  day,  for  20  days  a  month.  In  other  words, 
he  will  work  a  day,  and  off  a  day.  He  has  no  set  time — just  as  he 
can  stand  it. 

There  are  instances  in  which  the  older  men  are  given  assistance  in 
doing  their  work,  in  many  cases,  in  all  branches  of  train  service — that 
is,  between  the  trainmen  and  the  conductor,  where  there  is  an  old  man 
involved,  the  other  fellow  comes  to  his  rescue. 

565  John  F.  Scott  was  called  as  a  witness  for  and  on  behalf  of 
the  defendants  and,  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hay  : 

My  name  is  John  F.  Scott.  I  will  be  forty-nine  years  old  this  com¬ 
ing  September.  I  live  at  Knoxville,  Tennessee. 

I  am  now  general  chairman  of  the  Brotherhood  of  Railroad  Train¬ 
men  for  the  Southern  Railroad  Lines,  East.  I  have  been  connected 
[924]  with  the  Southern  Railroad  since  May  8,  1903.  My  first  con¬ 
nection  with  the  service  was  as  apprentice  boy  in  the  shops,  Knox¬ 
ville,  Tennessee.  In  1905  I  went  into  train  service  as  a  freight  brake- 
man.  I  worked  as  freight  brakeman,  flagman,  conductor,  and  passen¬ 
ger  baggageman  until  January  16,  this  year.  Then  I  became  general 
chairman  and  went  on  furlough  with  the  Railroad  Company.  Since 
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I  have  been  general  chairman  I  have  been  over  the  Southern  Railroad 
system  considerably,  but  I  have  been  widely  acquainted  with  the  con¬ 
ditions  among  all  the  men  in  train  service,  especially  on  th^  Knox¬ 
ville  Division,  which  is  a  somewhat  large  division  in  railroading. 

I  have  heard  the  testimony  of  witnesses  here  who  related  that  there 
is  no  pension  system  on  the  Southern  and  of  the  general  conditions 
that  prevail  or  of  the  relations  that  prevail  between  the  men  jand  the 
management.  I  concur  in  the  statements  made  by  Mr.  Harrison  in 
that  respect,  and  I  would  be  more  emphatic  in  that  statement  [925] 
than  he,  if  possible. 

From  my  observation  and  acquaintanceship  I  can  say  that  there 
are  men  held  in  the  service  of  the  Southern  to  an  old  age  and|  beyond 
the  period  of  their  ability  to  carry  on  with  due  efficiency.  I  have  had 
opportunity  to  mix  and  mingle  with  the  men  in  both  engine  and 
train  service  and  in  the  yard  service,  or  switching  service,  and  I  made 
a  little  memorandum  just  from  memory,  after  hearing  soipe  testi¬ 
mony  here,  that  there  are  some — about  25  men  in  train  and 
566  yard  and  engine  service  on  the  Knoxville  Division  that  are 
past  65  years  old,  and  in  many  instances,  if  not  all,  they  are 
unable  to  carry  out  their  work  alone,  and  their  duties  devolve  upon 
their  fellow  trainmen. 

Mr.  Hay.  That  is  all. 

Cross  examination  by  Mr.  Aronson  : 

In  the  aggregate  in  the  train,  yard,  and  engine  servic^  on  the 
Knoxville  Division,  I  would  say  there  are  in  the  neighborhood  of  a 
thousand  men,  just  by  rough  estimation — that  is,  conductors,  yard¬ 
men,  engineers,  firemen,  and  brakemen.  There  are  more  eijiginemen 
than  others.  Next  [926]  would  come  the  conductors,  and  [then  the 
yardmen  and  brakemen.  The  aggregate  of  25  over  65  is  in  the  cate¬ 
gories  I  gave  just  now. 

In  my  capacity  as  general  chairman  of  the  trainmen’s  brotherhood 
on  the  portion  of  the  Southern  Railway  that  I  have  testified  about, 
I  in  due  course  received  a  communication  from  Mr.  Whitney,  the 
president  of  our  national  brotherhood,  dated  May  7,  1936,  of  which 
you  show  me  a  copy.  I  don’t  know  whether  it  was  distributed  to  all 
of  those  whose  names  are  shown  in  the  latter;  I  just  received  a  copy. 
I  had  nothing  whatever  to  do  with  other  distribution.  But  I  received 
my  copy,  addressed  to  me  as  general  chairman. 

(Letter  from  Mr.  Whitney,  president  of  the  Brotherhood  of  Rail¬ 
road  Trainmen,  dated  May  7,  1936,  to  John  F.  Scott,  \fas  [927] 
marked  “Plaintiffs’  Exhibit  64”,  and  was  thereupon  received  in  evi¬ 
dence.) 

Jobs  on  the  railroad  pay  a  given,  agreed-upon  rate  per  jbb.  It  is 
based  on  mileage  in  different  classes  of  service.  In  engine  and  train 
service  it  is  based  on  mileage  and  hours,  a  combination  of  both.  The 
rate  is  paid  regardless  of  whether  a  new  young  man  performs  the 
job  or  an  older  man  performs  the  job.  We  think  the  Knoxville  Di- 
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vision  is  a  pretty  good  division  of  the  Southern  Railroad.  We  men 
on  the  Knoxville  Division  think  it  is  the  best  operated  division  on  the 
railroad,  but  I  suppose  the  other  boys  on  the  other  divisions 

567  think  the  same  thing.  It  is  well  and  efficiently  operated.  We 
have  a  high  type  of  men  on  the  Knoxville  Division  of  the 

Southern  Railroad,  quite  efficient. 

The  Knoxville  Division  is  in  East  Tennessee  and  runs  from  Bristol, 
Virginia,  line  to  Chattanooga,  Tennessee. 

[928]  It  is  around  between  five  and  six  hundred  miles  in  all  direc¬ 
tions.  You  see,  Knoxville  is  the  center,  and  it  branches  out  five 
different  directions.  In  other  words,  it  is  not  500  miles  of  con¬ 
tinuous  right-of-way,  but  there  is  a  certain  mileage  from  one  point 
to  another  point  and  certain  other  mileage.  The  longest  division 
is  131  miles.  That  is  the  longest  from  Knoxville.  There  are  several 
separate  segments  or  divisions,  all  in  one  seniority  district,  but  com¬ 
prehended  within  what  is  referred  to  as  the  Knoxville  Division  under 
one  division  superintendent,  but  his  staff  comprises  four  train¬ 
masters. 

Redirect  examination  by  Mr.  Hay  : 

I  did  not  mean  to  say  that  there  are  only  25  men  who  are  over  65. 
Those  are  men  that  I  made  mental  tabulation  of,  and  my  estimate 
was  around  25,  who  are  deficient  in  their  agility  and  their  duties. 
[929]  I  know  a  much  larger  number  of  men  over  65. 

[933]  R.  H.  Wadlow  was  called  as  a  witnesss  for  and  on  behalf 
of  the  defendants  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  examination  bv  Mr.  Hay: 

My  name  is  R.  H.  Wadlow.  I  am  forty-eight  years  old.  I  live 
in  St.  Louis,  Missouri.  My  present  position  is  general  chairman  of 
the  Brotherhood  of  Locomotive  Engineers.  I  am  connected  with 
The  Terminal  Railroad  Association  of  St.  Louis.  That  is  the  ter¬ 
minal  that  serves  the  various  railroads  entering  St.  Louis. 

568  This  Terminal  Association  is  owned  by  seventeen  major  trunk 
lines  that  enter  St.  Louis,  that  form  or  comprise  this  associa¬ 
tion,  each  having  a  member  of  the  board  of  directors,  but  it  is  oper¬ 
ated  as  an  independent  Company  under  the  jurisdiction  of  that  board. 
[934]  There  are  two  smaller  terminal  associations  in  East  St.  Louis 
that  are  very  small  in  comparison.  This  terminal  serves  the  rail¬ 
roads  both  with  respect  to  their  passenger  and  their  freight  traffic. 
I  am  not  sufficiently  familiar  with  other  terminals  around  the  coun¬ 
try  that  are  joint  terminals  to  testify. 

Cross-examination  by  Mr.  Aronson: 

It  is  a  separate  corporation. 
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J.  G.  Amerson  was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

[935]  Direct  examination  by  Mr.  Hay  : 

My  name  is  J.  G.  Amerson.  I  live  at  923  North  H  Street,  Spring- 
field,  Illinois.  I  am  fifty-two  years  old.  I  am  chairman,  General 
Grievance  Committee,  of  the  Alton  Railroad  Brotherhood  of  Rail¬ 
road  Trainmen.  I  began  service  with  the  Alton  in  1913,  on  Jan¬ 
uary  9,  served  seven  years  in  the  capacity  of  brakeman,  wa£  elected 
January  6,  1920,  to  the  position  as  chairman,  and  have  bteen  con¬ 
tinuous  in  that  capacity  to  date.  In  my  work  I  have  been  iii  contact 
with  the  men  quite  generally  in  the  service  of  the  Alton  Railroad. 

The  Alton  Railroad  does  not  have  a  pension  system.  They  have 
what  might  be  termed  a  plan  whereby  in  some  instances  they  extend 
a  gratuity  where  it  may  be  considered  at  the  option  of  the  |manager 
or  the  carrier,  as  justified.  It  is  very  informal;  there  is  no  standard 
of  measurement.  There  is  no  set  age  for  retirement  other  than  it 
is  a  general  practice  that  one  is  not  given  a  gratuity  until  he  has 
served  at  least  30  years.  There  are  no  general  rules!  or  regu- 
569  lations  providing  that  upon  attaining  a  certain  age  <j>r  period 
of  service  a  man  may  be  retired  on  an  annuity  or  a  pension. 
It  is  the  practice  in  some  instances,  depending  upon  the  physical 
ability  of  the  individual,  to  continue  in  service  beyond  the  age  of  70 
or  more  years.  [937]  I  know  of  cases  that  have  come  under  my 
observation  in  which  men  are  held  on  beyond  the  period  of  due 
efficiency.  One  striking  case  recently  is  that  of  Mr.  Birch,  on  the 
western  division  of  the  Alton,  who  reached  the  age  of  S5  Vears  and 
was  retired,  if  mv  memory  serves  me  correctly,  in  October  1935.  On 
request  of  his  representative  he  was  extended  a  gratuity  of  $50  per 
month.  That  was  at  the  age  of  85.  He  was  a  passenger  conductor. 

I  have  made  special  contacts  or  canvasses  of  the  men  65  years  of 
age  or  over  to  know  what  their  attitude  toward  continuing  in  the 
service  or  retiring  is.  [938]  I  have  contacted  many  individuals  in 
the  several  departments  who  are  70  years  and  over,  who  hrould  re¬ 
tire  immediately  were  they  given  sufficient  allowances  of  sonie  charac¬ 
ter  to  enable  them  to  carry  on  for  the  rest  of  their  existence.  They 
are,  in  other  words,  only  working  because  they  feel  they  [  must.  I 
know  of  men  between  the  ages  of  65  and  70  who  are  in  that  same 
class. 

I 

Cross  examination  by  Mr.  Aronson  :  | 

My  age  is  52,  53  in  July.  Even  though  I  am  under  65  yeajrs  of  age, 
I  am  unable  to  say  if  [939]  somebody  gave  me  enough  incomd  so  that  I 
could  carry  on,  whether  I  would  have  any  incentive  to  wdrk  either. 
I  did  not  contact  any  men  under  65  years  of  age  to  learn  Whether  or 
not  if  somebody  paid  them  sufficient  so  that  they  could  carry  on, 
they  would  stop  work.  I  have  not  contacted  any  of  the  younger  men 
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in  the  railroad  service  to  see  whether  they  would  stop  work,  assuming 
that  somebody  would  pay  them  enough  to  carry  on. 

I  give  all  of  my  time  at  the  present  to  the  brotherhood  work.  I  am 
on  leave  of  absence  from  the  company.  I  am  not  connected  with  the 

Railroad  Retirement  Board. 

570  I  began  service  in  1913.  That  was  my  first  railroad  service. 

I  was  employed  on  the  Illinois  Central,  if  I  recall  rightly — and 

pardon  me  if  I  err  slightly — in  the  capacity  of  firemen  in  1909. 
I  have  no  record  of  it.  I  am  not  sure  of  the  date;  approximately  a 
years  service.  [940]  I  did  not  say  that  in  the  case  of  the  old  men 
on  the  Alton  Railroad,  depending  upon  their  physical  condition,  if 
they  are  no  longer  able  to  work  their  cases  are  taken  up  under  the 
terms  of  this  informal  pension  plan  or  scheme,  and  gratuities  are 
given  to  them.  There  is  no  pension  plan  on  the  Alton.  There  is  no 
set  plan.  There  are  cases  in  which  the  Alton  Railroad  is  at  the 
present  time  paying  gratuities  to  men  who  have  been  in  its  service 
but  who  are  not  now  in  active  service. 

Redirect  examination  by  Mr.  Hay: 

There  are  instances  in  which  there  may  be  retirements  or  elimina¬ 
tions  from  the  service  at  an  advanced  age  without  anv  annuitv  at  all. 

Recross  examination  by  Mr.  Aronson  : 

That  frequently  occurs. 

F.  L.  Pierce  was  called  as  a  witness  for  and  on  behalf  of  the  de¬ 
fendants  and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination  by  Mr.  Hay: 

My  name  is  F.  L.  Pierce.  I  live  at  Normal,  Illinois.  I  am  54 
years  old.  [942]  I  am  chairman  of  the  General  Committee  of  Ad¬ 
justment,  B.  of  L.  E..  Alton  Railroad.  “B.  of  L.  E.”  means  Brother¬ 
hood  of  Locomotive  Engineers.  I  have  been  with  the  Alton  Rail¬ 
road  for  37  years.  My  first  connection  was  night  baggageman,  three 
years,  Joliet,  Illinois,  i  Then  I  went  into  the  service  as  locomotive 
fireman.  I  was  a  locomotive  fireman  about  approximately  five  years. 

Then  I  was  promoted  to  position  of  locomotive  engineer.  I 

571  served  in  that  capacity  since  1909.  I  retired  from  active  serv¬ 
ice  as  a  locomotive  engineer  in  1927.  I  was  elected  on  this 

committee. 

Mr.  Amerson’s  statements  with  respect  to  the  pension  or  gratuity 
situation  on  our  road  [943]  are  approximately  correct.  There  are 
many  locomotive  engineers  on  our  railroad  of  advanced  age  who 
would  gladly  retire  if  there  were  some  sort  of  adequate  pension  to 
take  care  of  them.  I  am  familiar  with  the  situation  with  respect 
to  other  men,  or  men  in  other  crafts.  I  think  that  the  same  situation 
exists. 
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Cross  examination  by  Mr.  Aronson  : 

The  Alton  Railroad  is  now  in  a  general  way  a  part  of  the  Baltimore 
&  Ohio  system.  We  have  the  same  system  of  medical  examinations 
of  men  in  active  service;  as  I  understand  it,  that  is  on  the  p.  &  O. 
Railroad.  Under  that  system  men  are  regularly  examined  by  a  com¬ 
pany  physician  every  two  years.  [944]  Every  two  years  a  iar  goes 
over  the  railroad.  If  the  men  do  not  pass  their  physical  examinations, 
they  are  taken  out  of  active  service. 

I  have  not  been  in  active  service  since  1927.  I  am  still  under  leave 
of  absence  or  furlough.  I  am  retaining  my  seniority.  I  am  giving 
all  of  my  time  to  the  work  of  the  brotherhood.  I  have  computed 
what  my  wage  or  salary  would  be  if  I  had  continued  in  activ^  service 
on  the  Alton  and  had  not  gone  with  the  brotherhood.  That  compen¬ 
sation  would  be  more  than  what  I  am  paid  by  the  brotherhood, 
if  my  expenses  that  are  incurred  on  this  position  were  deducted  from 
the  present  wage  that  I  receive  as  a  representative  of  the  men.  It 
would  be  possibly  slightly  more — that  is,  according  to  whatever  my 
expenses  happened  to  be  or  where  I  might  be.  [945]  It  \fould  be 
pretty  hard  to  say  just  exactly  whether  my  present  job  With  the 
brotherhood  pays  less  or  more  than  if  I  had  continued  in  the  active 
railroad  service.  I  would  say  this:  that  there  are  some  months  it 
might  run  a  little  more  on  one  side  or  the  other.  Some  m[onths  it 
might  run  more  if  I  had  continued  in  railroad  servic^.  Some 
572  months  it  might  run  less.  As  I  understand  the  law,  I  Will  pay 
7  percent  on  my  wages  that  I  am  earning  now — or  ilot  more 
than  I  would  have  earned  had  I  been  in  my  actual  occupation.  I 
have  not  taken  occasion  just  recently  to  read  the  law,  bjit  when 
it  came  out  about — oh,  I  should  judge  shortly  after  that  was  the 
last  time  I  read  it. 

[946]  My  age  is  54;  I  will  be  55  in  October.  I  have  not  qliscussed 
with  any  men  under  65  whether  they  also  would  gladly  retire  if 
somebody  would  pay  them  an  annuity  that  would  enable  them  to 
carry  on. 

I  was  examined  by  the  B.  &  O.  doctors  less  than  60  days  ago  and 
received  my  card  and  have  it  present  with  me,  O.  K.’ing  me  in  good 
physical  condition  to  continue  in  service.  In  my  case,  I  am  not 
required  to  undergo  a  physical  examination  by  a  physician  and  sur¬ 
geon  of  the  company.  I  did  that  to  keep  check  on  myself.  The 
examination  I  went  through  is  exactly  the  examination  th^t  is  re¬ 
quired  in  the  case  of  all  men  in  active  service.  I  have  tal^en  it  up 
with  a.  conductor  who  is  in  active  service.  This  examination  was 
without  expense  to  me,  the  same  as  other  employees.  I  was  examined 
as  an  employee,  the  same  as  other  employees.  The  company  pro¬ 
vided  the  physician  without  charge  to  the  employee.  [947]  the  first 
examination  came  on  the  Alton  in  August  1933,  and  the  las^  exami¬ 
nation  car  started  in  1935,  along  in,  I  think  it  was,  about  April  1, 
more  lately  every  two  years.  That  takes  in  all  train  service  em¬ 
ployees.  We  are  taken  care  of  under  the  rules  of  the  African 
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Railroad  Association.  There  are  four  train  service  organizations — 
telegraphers  and  some  of  the  shop  men — that  have  to  undergo  pretty 
rigid  examination. 

The  medical  section  of  the  Association  of  American  Railroads, 
have  not,  as  I  know,  set  out  any  set  rules  or  manner  in  which  the 
physical  examinations  should  be  conducted.  There  are  certain 
qualifications  under  those  rules  that  are  followed  by  our  medical  di¬ 
vision.  That  examination  includes  examination  of  eyesight.  It  in¬ 
cludes  hearing.  It  includes  the  checking  of  certain  nervous  reac¬ 
tions.  It  includes  a  urine  examination,  [94S]  a  heart  ex- 

573  animation,  an  examination  of  the  lungs.  I  think  that  was  all. 
In  each  case  it  is  conducted  b}r  a  company  surgeon. 

Redirect  examination  by  Mr.  Hat: 

That  has  been  since  the  B.  &  O.  took  over  the  Alton.  For  22  years 
prior  to  that  we  did  not  have  any  physical  examination  other  than 
the  eyesight  and  hearing.  The  B.  &  O.  did  not  extend  its  pension 
system  to  the  Alton.  We  still  have  the  same  informal  pension  or  gra¬ 
tuity  system  that  Mr.  Amerson  referred  to  a  while  ago.  These  exami¬ 
nations  are  held  only  every  two  years. 

[950]  H.  D.  Walsh,  was  called  on  behalf  of  defendants  and,  being 
first  dulv  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Pollak  : 

I  am  General  chairman  of  the  Brotherhood  of  Locomotive  Engi¬ 
neers,  Atlantic  Coast  Line  Railroad  Company.  My  duties  embrace 
the  entire  Atlantic  Coast  Line  system  and  they  bring  me  in  contact 
with  all  of  the  engineers  on  that  line ;  in  traveling  up  and  down  the 
line  I  also  have  frequent  contacts  with  all  classes  of  men  in  the 
employ  of  the  railroad  generally,  other  than  engineers.  I  feel  that 
I  am  reasonably  familiar,  just  considering  now  my  personal  observa¬ 
tion  and  discussions,  with  the  general  sentiment  of  men  in  the  engi¬ 
neer  service  on  the  Atlantic  Coast  Line  in  relation  to  the  Federal 
Pension  system.  It  is  my  judgment  that  the  majority  of  those  men 
favor  the  Federal  pension  system  as  opposed  to  the  Atlantic  Coast 
Line’s  own  system.  [951]  I  would  say  90  per  cent  of  the  engineers 
to  whom  I  spoke  favor  the  Railroad  Retirement  Act  over  the  At¬ 
lantic  Coast  Line’s  own  system.  I  had  occasion  to  conduct  a  formal 
inquiry  by  questionnaire  method  into  the  sentiment  of  the  locomotive 
engineers  of  the  Atlantic  Coast  Line  Railroad  in  regard  to  this  mat¬ 
ter.  I  sent  out  a  questionnaire  to  all  of  the  local  committees.  I  have 
a  copy  of  that  questionnaire. 

[952]  In  this  document  which  I  have  shown  you  the  ink  numbers 
on  the  left  refer  to  answers  from  a  particular  division  and  the 

574  pencil  numbers  on  the  right  represent  the  tabulations  from 
the  eleven  divisions.  There  are  eleven  of  those  questionnaires, 

and  the  pencil  marks  in  the  right  hand  column  represent  the  total. 
There  is  a  page  for  each  division.  The  comprehensive  tabulation  is 
all  in  one. 
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[954]  The  local  chairmen  and  secretaries  are  [955]  the  local  chair¬ 
men  and  secretaries  of  units  of  our  organization  and  they  are 
in  touch  with  the  persons  who  belong  to  those  units. 

[956]  (The  first  five  questions  contained  in  questionnaire  referred 
to  and  submitted  by  the  witness  were  marked  “Defendant’s  Exhibit 
F”  and  received  in  evidence.) 

[957]  Cross  examination  by  Mr.  Aronson: 

The  paper  that  is  marked  in  evidence  so  far  as  the  first  fiye  ques¬ 
tions  are  concerned,  in  pen  and  ink,  toward  the  left  hand  sid^,  under 
each  question  is  the  response  of  the  particular  local  chairnian  who 
made  that  particular  response,  and  on  the  right  hand  side  in  pencil 
figures  are  the  tabulations  of  the  aggregates  of  similar  answers  from 

all  other  local  chairmen.  j 

i 

G.  T.  Reynolds  was  called  as  a  witness  on  behalf  of  the  defendants 
and,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Pollak: 

I  am  general  chairman  of  the  Order  of  Railway  conductor  on  the 
Atlantic  Coast  Line.  [958]  My  travels  upon  that  road  inform  me 
with  regard  to  the  sentiment  of  the  conductors  in  about  the  sdme  way 
as  Mr.  Walsh’s  do  in  relation  to  the  engineers.  I  had  the  samk  oppor¬ 
tunity  to  get  the  opinion  of  the  conductors.  I  also  meet  other  men 
on  the  line. 

[959]  I  have  also  spoken  about  this  matter  of  the  preference  of  the 
men  for  the  Federal  pension  system  on  the  one  hand  or  the  Atlantic 
Coast  Line’s  own  pension  system  on  the  other,  to  brakemen,  for  ex¬ 
ample,  to  engineers  and  firemen,  and  some  maintenance  of  way  men, 
and  company  clerks.  Among  those  gentlemen  that!  I  have 
575  spoken  to,  from  those  classes  of  employees  who  are  not  con¬ 
ductors,  I  would  say  the  majority  favor  the  Federal  system 
over  the  Atlantic  Coast  Line’s  system.  [961]  I  did  not  put  it  down. 
I  couldn’t  say  exactly  how  [961]  many  men  I  talked  to,  but  a  large 
number  at  different  times. 

I  am  familiar  with  an  organization  called  the  Anti-Railrdad  Pen¬ 
sion  Tax  League.  I  am  not  a  member  of  that. 

[962]  Pamphlet  published  by  Anti-Railroad  Pension  Taxj  League, 
heretofore  marked  for  identification  as  Defendants’  Exhibit)  A,  was 
received  in  evidence  solely  to  show  what  literature  was  sent)  out.) 

I  sent  out  questionnaires  to  local  chairmen  of  our  organisation  to 
get  the  sentiment  of  the  individuals  in  the  organization.  I  have  a 
copy  of  that  questionnaire  with  me. 

[964]  Among  conductors  that  I  have  spoken  to  95  percent  are  in 
favor  of  the  Federal  system.  Among  such  other  employees  as  I 
have  personally  spoken  to,  I  would  say  85  percent  are  in  favpr  of  the 
Federal  system. 

Cross  examination  bv  Mr.  Aronson: 

* 

There  were  85  percent  favoring  the  Government  pension  system 
among  others  than  conductors  and  95  percent  among  conductors. 


directly 
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[965]  The  conductors’  percentage  is  based  on  answers  to  question¬ 
naires,  and  a  poll  of  the  men.  The  95-percent  figure  that  I  gave  I 
reached  by  looking  over  all  the  questionnaires  that  were  returned  to 
me.  The  majority  of  the  questionnaires  were  returned.  That  is  the 
basis  and  foundation  for  that  estimate.  Those  were  questionnaires  or 
letters  that  I  sent  to  the  local  chairmen  of  our  brotherhood.  They 
are  subordinate  to  me  in  the  brotherhood  and  I  am  subordinate  to 
the  grand  lodge  in  the  brotherhood.  [966]  Our  grand  lodge  had 
already  taken  its  position  in  favor  of  this  Government  retirement 
system.  This  is  the  letter,  or  a  copy  of  the  letter,  that  was  sent  to 
all  our  local  chairmen.  [Witness  produces  paper.]  Not  all  the 
answers  were  endorsed  on  the  letters  and  returned  to  me.  Some  of 
them  answered  with  separate  letters  with  the  name  signed  to 

576  the  vote.  The  names  were  those  of  the  individual  men  that 
signed  for  or  against,  in  the  majority  of  cases.  I  have  those 

here.  The  one  particular  one  that  you  say  did  not  have  the  name. 
I  have  all  the  returns.  There  w’ere  11.  This  letter  was  dated  May 
22,  1936. 

[967]  (Letter,  May  22,  1936,  Reynolds  to  all  local  chairmen,  was 
marked  “Plaintiffs’  Exhibit  No.  65”  and  received  in  evidence.) 

I  told  the  local  chairmen  that  I  was  in  receipt  of  a  subpoena  to 
testify  in  this  case.  At  the  time  I  wrote  this  letter  I  "was  reasonably 
sure  in  mv  own  mind  as  to  whether  the  majoritv  would  favor  the 
Government  plan,  but  I  wanted  to  verify  that  by  a  statement  from 
others. 

Referring  to  the  subscription  in  this  letter,  “Yours  in  P.  F.”,  I 
would  suppose  that  most  secret  orders  have  some  certain  signature  or 
way  of  signing  letters  that  would  not  be  necessary  for  me  to  expose. 
That  is  a  secret  salutation  or  signal  to  the  men,  instead  of  saying 
“Yours  truly”  or  something  like  that.  It  is  a  secret  salutation  not 
necessarily  to  local  chairmen;  to  any  member  of  the  order.  It  is  a 
secret  salutation  within  our  brotherhood. 

[968]  I  discussed  with  the  majority  of  the  men  the  features  of 
the  Government  pension,  its  advantages  and  disadvantages,  as  against 
the  Coast  Line  voluntary  system.  I  discussed  -with  the  majority  the 
points  that  would  show  preference  to  the  Railroad  Retirement  Act. 
Those  points  were  security  more  than  anything  else.  There  were  a 
number  of  other  points,  [969]  and  the  amount  that  would  be  re¬ 
ceived  by  the  pensioner.  There  were  a  lot  of  other  points  that  I 
don’t  recall  at  the  present  time.  I  discussed  this  with  a  great  many 
conductors  and  a  great  many  men  in  other  crafts  on  the  Atlantic 
Coast  Line  Railroad.  I  could  not  say  just  how”  long  it  did  take  me 
to  make  this  tour  and  discuss  the  plans,  and  I  could  not  say  that 
I  hesitated  when  I  was  talking  to  the  men.  We  would  go  into  a 
discussion  of  the  subject,  and  those  that  were  favoring  and  those 
that  were  not  favoring,  and  those  that  were  not  favoring,  why  they 

were  not,  and  so  forth. 

577  Q.  Just  assume  I  am  one  of  the  men  that  you  interviewed, 
and,  in  the  first  person,  carry  on  the  conversation  with  me  that 

vou  carried  on  with  these  men. 
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A.  Well,  it  would  be  according  to  the  craft  in  which  you  were  em¬ 
ployed.  The  trend  of  the  conversation  would  go  that  way.j 

Q.  Is  that  the  best  answer  you  can  give  me  to  that  question? 

A.  That  is  the  answer  that  I  am  giving  you. 

Q.  Is  it  the  best  answer  that  you  can  give  ? 

A.  That  is  the  answer  I  am  giving  you.  I  could  probably  give  you 
a  better  one. 

The  Court.  Answer  the  questions.  Don’t  fence  with  the 

The  Witness.  No. 

Bv  Mr.  Aronson: 

«/ 

Q.  It  is  not  the  best  answer? 

A.  No. 

Q.  Then,  please,  give  us  your  best  answer. 

(After  a  pause.) 

The  Court.  The  witness  declines  to  be  cross-examined!  I  will 
strike  out  his  testimony  as  a  whole.  Call  your  next  witnes^.  I  will 
strike  out  the  testimony  of  this  witness.  Call  the  next  witness. 

(Thereupon  the  witness  left  the  witness  stand.) 

Mr.  Pollak.  I  assume  that  this  exhibit  they  put  in  evidence  goes 
out,  if  your  Honor  please. 

The  Court.  Yes;  it  goes  out.  I  cannot  admit  the  testimony  of  a 
witness  who  will  not  permit  himself  to  be  cross-examined. 

[971]  W.  R.  Anderson  was  called  as  a  witness  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  exaniined  and 
testified  as  follows: 

i 

Direct  examination  by  Mr.  Pollak  : 

I  am  general  chairman,  Brotherhood  of  Railroad  Trainmen,  Atlan¬ 
tic  Coast  Line  Railroad.  That  includes  brakemen,  flagmen, 
578  and  other  employees  [972]  subordinate  to  conductors,  yard¬ 
men,  switchmen,  foremen,  baggage  masters,  and  so  forth. 

I  have  personally  made  inquiries  concerning  the  sentiment  of  those 
men  toward  the  Federal  pension  act.  I  have  personally  had  contacts 
and  discussions  which  brought  out,  as  to  individual  members  of  the 
trainmen,  w'hether  they  preferred  the  Federal  system  or  the  Atlantic 
Coast  Line's  pension  system.  Practically  all  of  them  preferred  the 
retirement  act.  The  proportion  that  preferred  the  retirement  act 
was  [973]  approximately  97  percent. 

Cross  examination  by  Mr.  Aronson: 

The  percentage  figure  that  I  gave  is  based  on  a  questionnaire  that 
I  sent  to  local  chairmen,  and  the  expression  that  I  made,  that  prac¬ 
tically  all  the  men  preferred  the  retirement  act,  is  based  upon  obser¬ 
vations,  also,  that  they  have  made  to  me  from  time  to  time.  In  the 
case  of  the  questionnaires  I  asked  the  local  chairmen  to  give  me  the 
sentiment  of  the  men  between  the  ages  of  50  and  70  separately — that 
is,  between  50  and  65,  and  between  65  and  70.  I  did  not  ask  them  to 
give  me  the  sentiment  of  men  under  50  in  this  questionnaire.  The 
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Coast  Line  has  a  great  many  men  in  its  service  under  50.  I  don’t 
know  whether  the  majority  of  the  men  in  service  on  the  Coast  Line 
[974]  are  under  50.  My  questionnaire  confined  itself  to  those 

579  over  the  age  that  I  have  specified.  That  was  distributed  to 
16  local  chairmen.  Our  grand  lodge  had  already  taken  its 

position  in  favor  of  this  legislation.  Our  grand  lodge  had  sponsored 
the  bills  that  became  these  statutes;  and  I  was  familiar  with  that  as 
the  position  and  policy  of  our  grand  lodge.  I  am  subordinate,  as 
the  general  chairman  on  the  Coast  Line,  to  the  grand  lodge.  And 
the  local  chairmen  on  the  several  divisions  of  our  railroad  are  sub¬ 
ordinate  to  me.  [975]  I  asked  for  an  estimate  of  the  percentage  of 
each  of  those  groups  who  favored  the  Government  plan  as  provided 
for  in  the  retirement  act  of  1935,  and  as  against  the  company  pension 
plan. 

I  also  talked  with  a  great  many  men,  or  with  a  considerable  num¬ 
ber  of  men.  I  have  already  testified  to  what  their  attitude  is,  to  the 
extent  that  I  said  the  great  majority  of  them  favored  the  retirement 
act.  I  discussed  it  with  all  that  asked  me  about  it,  young  and  old. 
I  may  have  made  comments  to  others  than  those  who  asked  me  about 
it  and  received  comments  from  various  men  without  their  having 
first  brought  it  up. 

I  don't  recall  that  I  discussed  with  any  of  these  men  their  attitude 
concerning  the  payment  of  annuities  to  men  who  were  discharged 
[976]  for  cause,  for  drunkenness  on  duty,  for  stealing,  or  for  any 
other  infraction  of  rule  or  law.  I  recall  having  discussed  in  a  few 
instances  with  some  of  the  men  their  attitude  on  the  proposition  that 
the  employee  may  pay  the  tax  until  he  is  64  years,  364  days,  of  age, 
and  if  he  drops  dead  one  day  before  he  actually  goes  on  pension,  his 
family  gets  not  a  cent  of  his  money  back.  The  men  are  of  the  opinion 
that  such  things  as  that  can  be  corrected  through  legislation  at  a 
later  time.  I  might  say  this,  that  they  prefer  the  act  even  with  that 
provision,  than  not  to  have  it  without  that  provision.  [977]  I  don’t 
recall  that  they  look  upon  that  provision  as  arbitrary  and  unreason¬ 
able.  I  do  not  regard  it  as  necessarily  arbitrary  and  unreasonable. 

Referring  to  the  fact  that  a  man  might  pay  3 y2  percent  tax  for  all 
the  years  of  his  service,  from  the  date  of  the  effectiveness  of 

580  this  statute,  and,  if  he  dies  before  he  goes  on  annuity,  his  fam¬ 
ily  and  he  get  not  a  cent  of  it  back.  [978]  I  am  in  favor  of 

that  provision,  with  the  thought  that  it  can  be  later  changed  by 
amending  the  act.  Meantime  I  will  take  the  act  as  it  is,  with  that 
in  it.  I  mean  that  I  want  to  see  the  act  as  a  whole  stand. 

I  am  48  years  old.  I  began  service  with  the  Atlantic  Coast  Line 
in  1913,  as  a  road  trainman.  I  was  promoted  in  1920  to  conductor 
and  remained  in  that  service  until  February  1932,  when  I  became  gen¬ 
eral  chairman.  Since  that  time  I  have  been  on  furlough  or  leave  of 
absence  from  the  Coast  Line  [979]  giving  all  my  time  to  the  brother¬ 
hood  work. 
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Redirect  examination  by  Mr.  Pollak  : 

There  are  conductors  in  our  brotherhood  and  the  opiniop  that  I 
formed  of  the  sentiment  includes  the  sentiment  of  conductors  among 
our  craft. 

i 

| 

[980]  H.  D.  Walsh,  heretofore  called  as  a  witness  on  behalf  of 
the  defendants,  was  recalled  and  testified  further  as  follows: 

Cross  examination  by  Mr.  Aronson  : 

I  did  not  testify  in  my  direct  examination  as  to  what1  was  the 
majority  sentiment  among  the  engineers  that  I  talked  xjvith  per¬ 
sonally.  I  was  speaking  about  engineers  that  I  had  contacted  through 
local  chairmen,  and  at  division  meetings,  and  personally,)  some  of 
them.  I  have  talked  very  little  with  the  local  chairmep,  except 
through  this  questionnaire.  The  local  chairmen  undertook! to  reflect 
to  me  the  sentiment  on  their  respective  divisions  only  in  inswer  to 
this  questionnaire.  [981]  I  base  my  estimate  on  my  personal  ob¬ 
servation  since  the  retirement  act  was  passed. 

[982]  I  have  discussed  the  matter  with  engineers  of  all  alges,  from 
the  oldest  to  the  youngest.  Those  that  I  found  that  hajd  a  little 

feeling  against  the  Government  plan  were  the  older  men.  Only 
581  a  few  of  the  older  men  were  against  the  Governments  scheme. 

The  younger  men,  with  few  exceptions,  on  account  of  [983] 
some  misunderstandings,  were  almost  100  percent  in  favor  bf  it. 

Those  who  were  against  the  Government  plan  were  misled  a  good 
bit.  I  discussed  with  them  some  of  the  details  of  the  plah  to  learn 
their  reaction  or  position  with  reference  to  specific  features1  of  it. 

They  thought  the  three  and  one-half  percent  tax  was  veiy  reason¬ 
able.  Just  as  I  think  the  seven-percent  tax  in  my  case  is  ifeasonable. 

I  am  subject  to  the  seven-percent  income  tax,  unless  thb  brother¬ 
hood  sees  fit  to  pay  the  other  three  and  a  half  percent  ior  me.  I 
have  not  had  a  meeting  of  my  committee,  but  I  am  satisfied  they 
will.  [984]  I  figure  that  I  will  pay  my  three  and  a  half,  the  same 
as  any  other  employee,  and,  as  the  railroad  pays  three  and  a  half  for 
the  other  employees,  the  brotherhood  will  pay  three  and  |a  half  for 
me. 

We  are  paid  a  salary,  and  the  brotherhood  takes  care  of  our  ex¬ 
penses  on  account  of  being  employee  representatives.  Some  of  the 
brotherhoods  have  already  made  that  provision,  to  take  Care  of  the 
representatives’  three  and  a  half  percent.  That  is  to  say,  spine  of  the 
brotherhoods  have  already  taken  the  position  that  they  vyill  assume 
three  and  a  half  percent  of  the  employee  representatives’  seven-per¬ 
cent  tax,  to  put  them  on  a  parity  with  the  railroad  companies,  that 
are  matching  the  employees’  tax.  It  will  not  altogether!  be  a  con¬ 
tributory  scheme  toward  the  pensions  or  annuities  that  are  ulti¬ 
mately  paid.  It  will  be  a  way  of  taking  care  of  general  chairmen’s 
expenses.  I  have  my  other  income  tax  to  pay,  if  I  am  earning  more 
than  the  exemption  provided  by  law.  [985]  My  organization  does 
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not  take  care  of  my  national  income  tax  that  I  have  to  pay.  I  pay 
that  myself.  There  was  never  any  suggestion  that  the  organization, 
reimburse  me  for  all  or  part  of  that,  that  I  have  ever  heard. 

I  understand  that  our  national  organization — our  grand  lodge — 
was  one  of  the  parties  who  sponsored  this  legislation.  I  understand 
they  and  the  other  standard  brotherhoods  sponsored  it,  and 

582  had  it  introduced  in  Congress.  These  local  chairmen  that  I 
communicated  with  are  subordinate  to  me  in  the  organization 

so  far  as  the  laws  go,  but  not  as  to  their  own  opinion.  So  far  as  the 
organization  administration  is  concerned,  they  are  subordinate  to  me 
as  long  as  we  stay  within  the  laws  of  this  brotherhood.  [986]  Under 
the  laws  of  the  brotherhood  they  are  subordinate  to  me. 

I  am  44  years  of  age.  I  have  been  in  railroad  service,  engine 
service,  since  December  1912  until  October  15,  1933,  when  I  was 
elected  general  chairmen.  Since  that  time  I  have  been  on  leave 
of  absence  from  the  road.  The  date  I  gave  as  entering  engine  serv¬ 
ice  was  my  date  of  entry  into  any  railroad  service.  It  was  my  first 
railroad  job. 

[98T]  R.  L.  Gueisn  was  called  as  a  witness  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  bv  Mr.  Pollak: 

I  am  50  vears  old.  I  first  entered  railwav  service  in  1906. 

I  am  general  chairman  of  the  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  on  the  Atlantic  Coast  Line. 

I  have  had  discussions  with  other  enginemen  and  firemen  concern¬ 
ing  the  feeling  of  the  members  of  the  craft  towards  the  Federal 
pension  system.  I  have  had  enough  discussions  to  form  an  opinion 
of  my  own  concerning  the  state  of  opinion  among  these  members 
of  the  craft.  The  majority  of  my  members  prefer  the  Federal  pen¬ 
sion  system  set  forth  in  the  Railway  Retirement  Act  over  the  Atlantic 
Coast  Line’s  existing  ststem.  [988]  I  would  say  100  percent  favor 
the  national  plan.  I  have  spoken  at  meetings  at  which  discussions 
c.f  this  matter  were  had.  I  have  tabulated  the  results  of  the  expres¬ 
sion  of  opinion  at  these  meetings  with  a  letter  from  the  local  chair¬ 
men,  following  a  canvass  of  each  individual  member  by  the  local 
chairmen,  and  also  a  canvass  of  the  majority  of  the  members 

583  myself,  personally,  on  the  system.  I  have  personally  can¬ 
vassed  the  majority  of  the  members  of  the  locomotive  engi¬ 
neers’  and  firemen’s  craft.  I  found  no  objection  from  any  man 
that  I  canvassed.  Yvre  have  a  membership  of  423  in  my  organiza¬ 
tion,  332  in  actual  service  as  firemen.  Some  few  of  those  332  are 
engineers  and  hostlers.  There  are  12  among  that  group  who  are 
over  65.  Of  that  332,  I  canvassed  around  280  personally,  with 
the  local  chairman,  and  I  found  no  objection. 
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[989]  Cross-examination  by  Mr.  Aronson: 

There  are  more  than  332  firemen  on  the  Atlantic  Coast  Line.  I 
was  talking  about  white  firemen.  We  have  colored  firemen  that  are 
not  members  of  the  organization.  We  do  not  take  them  into  the 
organization.  They  are  not  members  of  the  organization.  There 
are  about  600  firemen  altogether  on  the  Atlantic  Coast  Lind,  colored 
and  white  at  this  time.  My  discussions  were  only  with  meknbers  of 
the  lodges  of  the  brotherhood.  I  said  that  the  majority,  practically 
100  percent,  preferred  the  national  pension  plan;  and  I  prefer  it. 

The  national  plan,  as  we  have  discussed  it  in  our  lodges  and  in 
our  different  canvasses  over  the  system,  is  something  that  we  feel 
is  more  secure  and  more  substantial  than  the  Atlantic  Coast  Line 
pension  plan.  [990]  The  national  plan  is  a  plan  that  will  give  a 
man  an  old-age  pension,  at  his  own  volition,  at  the  age  of  65,  based 
upon  his  earnings,  based  upon  a  percentage  of  his  earnings  niultiplied 
by  a  maximum  of  30  years  or  less.  It  also  includes  a  pepsion  for 
men  with  30  years  of  service,  under  65  years  of  age,  with  k  cutback 
in  annuity.  It  is  my  understanding  that  it  also  includes  pensions 
for  men  and  women  who  are  in  railroad  service  either  at  the  time 
of  enactment  or  ever  thereafter,  who  go  into  other  lines  or  business 
when  they  reach  age  65.  That  is  based  on  the  equity  that  ihey  have 
built  up  in  the  Federal  pension  by  their  years  of  service,  when  they 
have  left  the  railroad  service.  They  built  up  the  equity,  by  their 
length  of  service  with  the  railroad  and  the  three  and  a  half  percent 
tax  that  they  pay. 

584  When  I  talk  about  the  majority,  practically  10Q  percent, 
preferring  the  national  pension  plan,  I  mean  that  ik  with  the 
three  and  a  half  percent  tax.  [991]  I  find,  in  traveling  ajmong  the 
men,  that  they  would  be  agreeable  to  double  that  tax  to  g^t  an  ade¬ 
quate  pension.  They  know  that  there  is  a  three  and  a  half  percent 
excise  tax,  that  they  judge  is  going  to  be  used  for  pensions.  The 
men  who  favor  the  plan  and  I  understand  the  scheme  for  annuities 
that  I  have  described  and  we  understand  the  scheme  for  assessment 
that  we  are  discussing.  And  we  understand  by  the  plan  that  I  am 
telling  the  Court  the  men  favor,  that  it  is  a  combination  o|f  both. 

I  am  on  furlough  from  the  Coast  Line  at  the  present  time,  retain¬ 
ing  my  seniority. 

Redirect  examination  by  Mr.  Pollak  : 

The  men  know  that  the  plan  of  paying  pensions  is  declared  to  be 
a  permanent  one  in  the  act.  They  also  know  that  the  ta£  law  is  a 
tax  law  for  [992]  one  year.  I  know  that  on  the  Atlantic  Coast  Line, 
there  are  cases  of  men  who  have  formerly  been  engineers,  who  have 
been  demoted  to  the  rank  of  firemen.  There  are  around  250  such 
men  at  the  present  time,  that  are  in  firing  ranks.  That  is,  out  of  a 
total  of  about  600  firemen,  250  have  been  engineers.  That  does  not 
include  colored  persons.  That  is  all  white.  There  are  po  colored 
engineers.  The  majority  of  the  white  firemen  are  men  who  once  were 
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engineers.  We  have  very  few  that  have  not  been  examined  for  pro¬ 
motion.  And,  there  can  be  no  vacancies  in  the  engineers’  craft  until 
all  these  firemen  have  been  moved  back.  [993]  Practically  speaking, 
there  are  practically'  no  white  men  with  the  real  rank  of  fireman  in 
the  past. 

After  a  conference  between  the  Court  and  counsel 

[994]  G.  T.  Reynolds  was  recalled  as  a  witness  on  behalf  of  the 
defendants,  and  the  following  occurred. 

The  Court.  I  believe  that  Mr.  Aronson  was  cross-examining 

555  the  witness.  Do  you  wish  to  cross-examine  him  any  further? 

Mr.  Aronson.  I  do  not. 

Mr.  Pollak.  I  just  wanted  to  ask  him  one  or  two  question.  I 
suppose  I  ought  to  ask  formal  questions  as  to  occupation,  and 
so  on. 

556  Redirect  examination  bv  Mr.  Pollak  : 

My  age  is  55  in  July.  [995]  I  am  chairman  of  the  Order  of 
Railway  Conductors,  Atlantic  Coast  Line.  My  residence  is  Jack¬ 
sonville,  Florida. 

I  have,  myself,  in  personal  conversations,  made  inquiries  of  rail¬ 
way  conductors  on  the  Atlantic  Coast  Line  concerning  their  pref¬ 
erence  either  for  the  Federal  pension  system  as  against  the  Atlantic 
Coast  Line’s  pension  system,  or  for  the  Atlantic  Coast  Line’s  pension 
svstem  as  against  the  national  svstem.  I  have  made  numerous  such 
inquiries.  Enough  so  that  from  my  conversations  and  contacts  I 
believe  that  I  can  form  an  opinion  as  to  what  the  state  of  opinion 
is  among  those  railway  conductors  on  that  line.  The  majority,  in 
my  view,  prefer  the  Railroad  Retirement  Act’s  system.  I  would 
say  95%  of  the  conductors  prefer  the  Railroad  Retirement  Act’s 
system. 

Mr.  Pollak.  You  may  cross-examine. 

Mr.  Aronson.  I  have  no  cross-examination. 

[996]  Mrs.  Blanche  Hammond  was  called  as  a  witness  for  and  on 
behalf  of  the  defendants,  and,  having  been  previously  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Hay  : 

I  examined  the  questionnaires  which  were  brought  in  through  the 
work  of  Mr.  Harrison,  the  witness  who  testified.  I  cast  up  the 
answers  to  the  questionnaires  so  as  to  determine  the  number  of  ques¬ 
tions  answered  one  wav  [997]  and  the  number  answered  another  way, 
giving  the  numbers  and  the  percentages.  I  did  not  undertake  to 
make  any  analysis  of  those  answers  that  could  not  be  put  down 
categorically  one  way  or  the  other. 

(A  paper  purporting  to  be  a  recapitulation  and  analysis  of  ques¬ 
tionnaires  on  the  Southern  Railway  was  marked  “Defendants’  Ex¬ 
hibit  G  for  identification.”) 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  371 


Defendants’  Exhibit  G  for  identification  contains  the  results  of 
my  cast-up  of  the  answers  to  the  various  questions  on  the  question¬ 
naire.  [998]  The  questionnaires  summarized  in  defendants’ 

587  Exhibit  G  are  47  in  number. 

(Defendants’  Exhibit  G  for  identification  and  tlje  47  ques¬ 
tionnaires  were  offered  by  defendants  in  evidence,  and  received  sub¬ 
ject  to  objection  by  plaintiffs.) 

Cross  examination  by  Mr.  Alderman  : 

There  may  be  several  instances  in  which  the  exact  language  was 
used  in  the  answers  of  different  men  answering  the  questionnaires;  I 
can’t  recall. 

[1000]  Redirect  examination  by  Mr.  Hay: 

I  did  not  undertake  to  cast  up  results  on  any  pages  except  the  pages 
that  were  covered  in  the  examination  of  Mr.  Cantley. 

[1001]  Charles  O.  Hice  was  called  as  a  witness  for  and  on  behalf 
of  the  defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  examination  by  Mr.  Hay  : 

My  name  is  Charles  O.  Hice.  I  shall  be  42  years  old  next  birthday. 
I  am  flagman  on  the  Charlotte  division  of  the  Southern  Railway.  The 
length  of  that  division  is  304  miles.  I  am  chairman  o^  the  local 
grievance  committee  for  that  division  for  the  trainmen.  Ij  have  been 
in  the  trainmen’s  service  25  years  next  April.  My  first  connection 
with  the  service  was  as  a  brakeman  on  the  Charlotte  division.  [1002] 
I  have  been  on  that  division  in  some  capacity  for  25  years  hext  April. 

I  have  been  over  the  system  to  a  considerable  extent  other  than  on 
the  division  on  which  I  have  worked.  I  am  the  vice  chairman  of  the 
General  Committee,  which  has  carried  me  over  the  biggest  [part  of  the 
entire  Southern  System.  The  Southern  Railroad  has  po  pension 
system. 

From  my  observation  and  from  my  contacts  with  the  men  and  my 
going  over  the  system,  I  know  there  have  been  kept  in  service  a  num¬ 
ber  of  men  beyond  65  or  even  70  years  of  age,  whose  efficieDcy  may  be 
questioned. 

588  In  my  answer  to  this  question,  that  such  is  the  condition 
I  have  particular  reference  to  the  division  on  which  I  work. 

I  know  more  about  my  own  division  than  I  do  about  the  balance  of 
the  system.  On  the  Charlotte  division — it  is  304  mile^  long — we 
have  a  pool  of  crews,  three  men  to  a  crew,  that  operate  tlie  Crescent 
Limited  north  and  the  Piedmont  Limited  south.  The  three  conductors 
on  this  particular  run,  which  is  a  high-class  train,  are  ov^r  75  years 
old.  One,  I  think — I  am  sure — is  79,  because  he  has  beeiji  in  service 
as  a  conductor  58  years. 

[1003]  The  three  baggagemasters  on  this  run — one  oi  them  has 
been  a  baggagemaster  59  years,  and  he  was  commissary  clerk  for  the 
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construction  gang  that  built  the  railroad.  He  quit  telling  anybody 
his  age  several  years  ago,  after  he  was  75. 

The  three  conductors,  as  well  as  I  remember — I  think  all  of  them 
have  told  me  their  age.  The  oldest  one  will  be  78  or  79  on  his  next 
birthday.  He  is  running  this  train  now.  He  stops  at  the  same  hotel 
that  I  do  at  this  end  of  the  road.  His  general  condition  is  bad.  He 
can’t  go  through  the  train.  I  flag  for  him.  His  flagman  takes  care 
of  his  transportation  in  the  sleepers. 

The  baggagemaster  on  this  run — if  there  is  any  baggage  to  be 
handled,  it  is  necessary  for  the  train  porter  to  handle  it  for  him. 
There  are  other  cases  on  other  trains  on  this  division  but  I  just  men¬ 
tioned  this  particular  pool  of  trains. 

[1004]  Those  are  worst  cases  on  this  division.  These  are  the  best 
jobs  on  the  division,  ahd  naturally  the  senior  men  would  be  on  these 
runs,  and  thev  are  the  oldest  men  in  vears  and  the  oldest  men  in 
service. 

My  observation  is  that  practically  the  same  conditions  exist  all 
over  the  entire  system.  The  Southern  Railway  has  never  had  a 
pension  plan  of  any  kind  for  any  class  of  employees.  They  are  very 
kind  to  the  old  men.  They  do  not  like  to  set  them  out  in  the  cold, 
and  they  nurse  them  along  on  these  jobs  just  as  long  they 
589  can  drag.  I  would  like  to  mention,  or  I  might  mention  two 
or  three  specific  cases  to  show  that  men  have  been  kept  on  the 
job  when  they  was  not  able  to  perform  service.  We  have  a  man 
whose  name  is  Oliphant,  who  was  brakeman  on  the  Charlotte  Divi¬ 
sion  and  performed  service  on  a  little  switching  crew.  About  five 
years  ago,  after  he  had  worked  there  for  years  and  years,  and  the 
other  two  men  had  kihd  of  nursed  him  along  [1005]  on  the  job,  they 
gave  him  a  crossing  watchman’s  job.  That  position — I  don’t  know 
exactly  what  it  pays,  but,  in  my  opinion,  around  $50  a  month.  He 
is  now  around  80  years  old. 

We  have  another  case  of  an  engineer  who  has  been  in  service  as 
an  engineer  around  55  years.  He  has  a  little  branch  run.  It  is  the 
only  train  that  runs  down  that  road.  He  is  the  only  engineer  down 
there.  It  is  a  local  freight  run.  He  is  on  that  run  now,  and  there 
is  no  secret  about  his  general  condition  because  everybody  knows  this 
gentleman,  knows  that  he  can’t  see  good,  he  can’t  hear  good,  but  the 
company  is  good  enough  to  nurse  him  on  this  job,  and  the  men  on 
that  crew  are  taking  care  of  him  by  never  getting  over  eight  car- 
lengths  from  him  to  give  him  a  signal.  That  is  one  specific  case. 

We  had  another  case  where  a  freight  agent  down  there  on  the 
first  station  out  of  Salisbury — he  became  agent  at  this  station  in  1879, 
and  he  was  agent  over  at  another  station  at  Burlington,  on  the 
North  Carolina  Railroad,  before  he  went  there — which  is  part  of  the 
Southern  Railroad — but  he  went  to  China  Grove — that  is  the  name 
of  the  station — in  1879.  The  past  several  years  he  has  been  physi¬ 
cally  unable  to  unload  express  and  handle  station  work  around  there 
and  perform  his  service  as  an  operator  and  as  an  agent,  and  I  believe 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.!  373 


he  is  around — and  he  has  told  me  several  times  his  age ;  he  H  around 
84  or  85,  or  possibly  older. 

A  few  months  ago  they  retired  him.  He  told  me  what  h^  got.  I 
believe  it  was  $50  a  month.  By  retiring  Mr.  Toms — that  was  his 
name — they  were  able  to  cut  off  this  clerk,  which  his  salarjr  was,  I 
believe,  $110  a  month.  They  gave  him  $50  of  it,  and  they  got 
the  $60. 

590  [1006]  Now,  we  had  an  engineer  by  the  name  of  Chatham. 
He  was  retired  in  around  along  about  the  time  of  th!e  World 

War.  I  don’t  remember  just  the  year,  but  there  was  some  question 
about  his  eyesight.  They  retired  him  on  $75  a  month.  Two  years 
later  the  doctors  pronounced  his  eyes  O.  K.,  but  for  some  reason  the 
company  told  him  he  would  have  to  go  back  to  work  as  an  Engineer, 
as  a  new  man.  He  was  practically  the  oldest  engineer  on  that  divi¬ 
sion.  He,  of  course,  could  not  go  back  to  work  as  a  new  maii,  because 
he  would  have  to  work  on  the  extra  board.  They  reduced  his  retire¬ 
ment  to  $50  a  month.  A  few  years  later,  or  a  short  time  lajter,  they 
reduced  it  to  twenty-five.  The  next  time  they  reduced  it,  thejf  reduced 
it  to  his  annual  pass,  and  he  sent  that  back  to  them.  That  iq  the  only 
cases  of  retirement  or  annuities  of  any  kind  I  know  of  on  t^ie  entire 
Southern  System  in  the  ranks  of  employees.  That  is  the  only  cases 
that  I  ever  heard  tell  of.  There  may  be  some  that  I  never  heard  of. 

[100S]  The  oldest  flagman  on  our  division  has  been  in  service — I 
believe  he  went  into  service  as  a  flagman  in  1876.  He  is  flagging  on 
a  night  run  on  a  fast  train,  and  this  train  runs  around  a  local  train — 
not  exactly  a  local  train,  but  they  leave — it  runs  around  a  train  at 
Greenville,  North  Carolina,  this  other  train  runs  behind  hjm. 

This  old  gentleman  got  sick  a  while  ago,  and  when  he  gbt  able  to 
go  back  to  work,  it  was  necessary  to  take  him  off  this  run  that  paid 
him  $210  a  month  and  put  him  on  a  run  that  [1009]  paid  $150.  The 
next  best  thing  we  have  to  give  him  is  a  crossing  job,  whefi  he  can’t 
run  on  that  run.  That  is  the  only  thing  we  have  for  him.  He  told 
me  he  will  be  75  next  birthday. 

Cross  examination  by  Mr.  Aronson  : 

He  can  flag  that  crossing  all  right. 

I  testified  about  somebody  who  was  retired  at  the  time  of  the 
World  War.  I  was  telling  only  those  I  knew  about,  people 

591  among  [1010]  the  rank  and  file  of  employees  that  has  ever 
been  retired  with  any  compensation.  That  is  the  onjly  cases  I 

know  of.  I  was  not  describing  to  the  Court  that  that  n^an  was  a 
very  old  man  when  he  was  retired.  He  was  not  so  old  when  he  re¬ 
tired.  I  am  just  the  local  chairman  on  one  division.  I  did  not  say  I 
would  be  in  a  position  to  know  whether  there  are  other  me^i  that  the 
Southern  Railroad  is  paying  gratuities  to  at  the  present  tinje.  I  have 
given  to  the  Court  what  I  have  previously  described  as  the  worst 
specific  cases  of  old  men  in  service  on  the  entire  Southern  Railroad. 
I  stated  a  few  minutes  ago,  in  my  observation  and  goin<£  over  the 
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system,  practically  the  same  condition  existed  over  the  system  that 
it  did  over  the  Charlotte  division,  from  my  observation.  All  of 
these  cases  which  I  gave  are  cases  from  the  Charlotte  division. 
[1011]  That  division  runs  from  Salisbury  to  Atlanta,  a  distance  of 
304  miles.  There  are  three  40-mile  branches,  in  addition  to  the  main 
line.  That  is  one  of  the  large  divisions  of  the  railroad.  I  don’t 
know  how  many  men  in  the  aggregate  are  employed  on  that  whole 
division  in  all  classes  of  service. 

In  the  transportation  department  on  that  division  there  are  ap¬ 
proximately  TO  conductors  in  road  service,  approximately  120  brake- 
men  in  road  service,  approximately  65  brakemen  in  yard  service,  30 
firemen  in  yard  service,  30  engineers  in  yard  service,  about  50  engi¬ 
neers  in  road  service,  and  about  the  [1012]  same  amount  of  firemen 
in  road  service.  We  have  very  few  men  at  the  crossings  now;  they 
are  putting  up  these  electric  bells — automatic — and  then  they  are 
raising  the  highways  over  the  tracks.  Very  few.  I  think  the  fire¬ 
men  very  well  take  care  of  the  hostlers  in  the  roundhouses  because 
they  don’t  have  but  about  three  roundhouses,  and  they  don’t  have  but 
two  hostlers  in  the  roundhouses.  There  are  no  other  employees  in  the 
transportation  department  in  the  roundhouses. 

I  mentioned  certain  passenger  trains  on  which  some  old  men  were 
employed  as  conductors  and  baggagemasters.  I  mentioned  38.  That 
is  the  Crescent  Limited  north;  and  33,  the  Piedmont  Limited,  south. 

Those  are  through  trains.  Thirty-three  operates  over  the 
592  Pennsylvania  [Railroad  from  New  York  to  Washington,  over 
the  Southern  Railway  to  Atlanta,  from  Atlanta  to  Montgomery 
over  the  Atlanta  and  West  Point;  and  over  the  L.  &  N.  from  Mont¬ 
gomery  to  New  Orleans.  The  Southern  Railway  employees  func¬ 
tion  on  the  train  only  while  it  is  on  the  lines  of  the  Southern  Railway. 
That  would  be  from  Washington  to  Atlanta,  [1013]  a  distance  of  637 
miles.  It  makes  about  12  stops  in  those  637  miles.  The  crews  do  not 
operate  all  the  way  through;  there  are  two  passenger  divisions. 
There  three  conductors  who  are  old  men  on  the  train  run  from  Salis¬ 
bury  to  Atlanta.  The  schedule  on  that  train  is  about  7  hours.  The 
time  on  the  run  on  the  division  on  which  those  old  men  operate  is 
about  7  hours  south,  and  7  hours  and  a  half  north.  There  are  six 
stops  between  the  two  terminals  of  their  division.  I  am  not  count¬ 
ing  the  termini  of  the  division.  There  are  six  in  between.  •  So,  if 
those  stops  were  spread  over  the  7  hours,  there  would  be  one  stop 
in  a  little  more  than  an  hour.  That  is  south,  and  the  train  north  has 
probably  more  stops.  [1014]  All  those  stops  are  regular  stops  but 
one,  but  it  is  necessary  to  make  that  stop  on  account  of  getting  water. 
The  conductor  on  that  train  on  that  division  would  be  very  heavily 
pressed  for  work  during  that  7-hour  tour,  if  he  had  the  form  orders 
to  work  himself.  The  conductor — that  is  his  best  time,  when  the 
train  is  standing.  He  is  resting;  he  don’t  have  anything  to  do  when 
the  train  is  standing.  Thirty  stops  wouldn’t  make  the  run  any  harder 
on  him.  The  average  number  of  passengers  that  travel  on  that  train 
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is  from  a  hundred  to  a  hundred  and  fifty.  That  is  the  average,  in¬ 
cluding  those  in  the  Pullman  and  those  in  the  day  coaches.  Many 
of  those  passengers  in  the  Pullman  cars  are  through  passengers  from 
points  off  the  line  of  the  Southern  Railroad  destined  to  points  beyond 
the  line  of  the  Southern  Railroad. 

[1015]  The  conductor  on  the  Southern  Railway  gets  his  envelope 
from  the  preceding  conductor  in  the  case  of  through  passengers.  As 
to  those  who  have  transportation  beyond  his  division,  he  has  to  go 
back  to  the  rear  of  the  train  and  deliver  all  of  the  transportation 
back,  and  make  a  check  of  the  train  and  check  all  th6  parties 

593  and  check  all  the  transportation,  who  gets  on  at  these  sis 
stops  I  was  telling  you  about,  and  in  addition  to  that  he  has 

got  all  the  passengers  in  the  day  coaches,  and  has  to  make  reports. 
None  of  the  through  passengers  who  get  on  at  points  before  teaching 
the  Southern  Railroad  and  who  are  destined  to  points  betond  the 
Southern  Railroad  tracks  would  be  getting  on  or  off  at  any  of  those 
intermediate  stops.  The  numbers  of  those  trains  are  33  south  and 
38  north.  There  are  day  coaches  on  train  No.  38  [1016]  and  on  33 
also  in  both  directions.  That  is  all  the  trains  these  gentlemen  work 
on.  It  is  called  by  one  name  on  the  north-bound  trip,  and  by  another 
name  south-bound. 

Redirect  examination  by  Mr.  Hay: 

I  can  state  that  from  my  own  experience  the  work  that  lias  to  be 
done  by  these  conductors.  I  flag  for  all  the  conductors  thaft  I  men¬ 
tioned  on  these  runs. 

Por  the  benefit  of  the  Court,  when  a  train  is  loaded  with  through 
travel — to  show  what  we  call  short  haul  passengers,  it  does  not.  take 
any  work  off  of  the  train  crew  by  them  being  through  passengers. 
When  a  connecting  conductor  gets  his  connection,  each  ticket  has 
to  be  delivered  back  in  an  envelope.  Each  ticket  is  in  these  envelopes, 
marked.  It  is  necessary  for  the  conductor  to  check  this  transporta¬ 
tion,  check  the  space  in  this  train,  and  deliver  those  tickets  back 
from  one  end  of  the  train  to  the  other  in  those  sleepers,!  this  14- , 
12-,  13-,  or  14-car  train  I  am  speaking  of.  [1017]  The  three  con¬ 
ductors  I  have  reference  to,  I  doubt  has  been  through  that  train  in 
several  years.  There  is  two  of  them  I  doubt  could  get  through  the 
train  if  they  had  to.  It  is  necessary  for  the  flagmen  to  handle 
transportation  in  the  sleeping  cars.  The  general  nature  of  the  work 
of  returning  and  delivering  transportation  is  not  as  straining  on  a 
man  as  it  is  pushing  sleeping  car  doors  open  and  walking  back  and 
to  and  fro  on  that  train  all  day  in  that  7  hours.  It  keeps  a  man 
busy  from  one  car  to  another. 

I 

594  Recross  examination  by  Mr.  Aronson: 

The  arduous  part  of  a  conductor’s  work  is  opening  the  doors 
between  the  cars,  or  pushing  the  doors  open,  and  walking  ihe  length 
of  10  or  12  cars. 
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[1019]  Murray  W.  Latimer  was  called  as  a  witness  on  behalf  of 
the  defendants  and,  being  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Silverman: 

I  am  one  of  the  defendants  in  this  case.  I  am  the  chairman  of  the 
Railroad  Retirement  Board. 

I  have  made  studies  in  the  field  of  superannuation,  retirement,  and 

pensions  in  industry.  I  have  been  a  student  of  railroad  and  other 

pension  systems  in  the  United  States  and  other  countries  for  the  past 

ten  vears.  I  have  written  a  two-volume  work  entitled  “Industrial 
* 

Pension  svstems  in  the  United  States  and  Canada” ;  another  book  en- 
titled  “Trade  Lmion  Pension  systems  and  Other  Superannuation  and 
Permanent  and  Total  Disabilitv  Benefits  in  the  United  States  and 
Canada.”  I  have  written  some  articles,  among  others,  “Old  Age 
Pensions  in  America”,  published  by  the  American  Association  for 
Labor  Legislation  in  1930;  “Why  Fund  the  Railroad  Pension  Plan”, 
published  by  Railway  Age  [10*20]  in  1930;  “Relation  of  Maximum 
Hiring  Ages  to  the  A^e  Distribution  of  Employees  and  to  the  Prob¬ 
lem  of  Unemployment  among  Older  workers”,  published  by  the 
American  Management  Association,  1930.  I  have  prepared,  also,  the 
sections  on  industrial  and  trade  union  pension  plans  for  the  1930 
report  of  the  New  York  Commission  on  Old  Age  Security  of  1930. 

From  December  15,  1933,  to  July  21,  1934,  when  I  was  appointed 
chairman  of  the  first  Railroad  Retirement  Board,  I  was  consultant 
on  pensions  and  retirement  systems  to  the  Federal  Coordinator  of 
Transportation.  From  June  1933  until  July  1935  I  was  a  member  of 
the  Advisory  Committee  to  the  Secretary  of  Labor  which, 
595  among  other  fields,  was  conducting  investigations  and  studies 
into  the  problem  of  superannuation  generally.  I  was  a  mem¬ 
ber  of  the  Technical  Board  of  the  President’s  Committee  on  Eco¬ 
nomic  Security  and  Was  chairman  of  the  subcommittee  on  Old  Age 
Insurance  of  that  board.  I  am  now  director  of  the  Bureau  of  Old 
Age  Benefits  of  the  Social  Security  Board  and  chairman  of  the 
second  Railroad  Retirement  Board. 

From  1923  to  1926  I  was  instructor  of  finance  in  the  Graduate 
School  of  Business  Administration  of  Harvard,  and  was  research 
supervisor  of  the  Bureau  of  Business  Research  at  Harvard.  From 
1926  to  1933  I  was  a  member  of  the  staff  and  [1021]  pension  specialist 
for  Industrial  Relations  Counselors,  Inc.,  a  firm  of  industrial  con¬ 
sultants  in  New  York  City.  As  a  member  of  the  staff  of  that  organi¬ 
zation  I  was  consulted  by  a  large  number  of  corporations  in  reference 
to  their  private  pension  systems  which  were  maintained  by  those 
corporations  or  under  consideration,  as  well  as  relating  to  employ¬ 
ment  insurance  matters. 

The  consulting  work  of  Industrial  Relations  Counselors,  Inc.,  was 
on  a  cost  basis,  financed  by  the  persons  who  asked  for  the  consulta¬ 
tion  service.  The  research  studies  to  which  I  have  already  made 
reference  were  also  financed  by  that  organization  under  a  special 
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grant  from  the  Rockefeller  Foundation  and  Mr.  John  D.  Rockefeller, 
Jr.,  personally. 

In  connection  with  my  work  as  a  member  of  the  staff  of  Industrial 
Relations  Counselors,  Inc.,  I  had  been  consultant  on  pensions  for  a 
number  of  industrial  corporations.  Among  them  were  the  Buckeye 
Pipe  Line  Company,  Corning  Glass  Works,  Eureka  Pipe  Liijie  Com¬ 
pany,  Freeport  Texas  Corporation,  Illinois  Pipe  Line  Company, 
Indiana  Pipe  Line  Company,  National  Transit  Company,  New  York 
Building  Congress,  New  York  Transit  Company,  Northern  Pipe  Line 
Company,  The  Ohio  Oil  Company,  Solar  Refining  Company^  South¬ 
ern  Pipe  Line  Company,  South  Penn  Oil  Company,  Southwest  Penn¬ 
sylvania  Pipe  Lines,  Standard  Oil  Company  (California),  Standard 
Oil  [1022]  Company  (New  Jersey),  Standard  Oil  Cjompany 

596  (Ohio),  Texas  Corporation,  and  Tidewater  Oil  Company. 

In  work  which  I  did  as  consultant  on  pensions  for  those  cor¬ 
porations,  my  services  were  retained  by  the  corporation  and  J>aid  for 
by  the  corporation,  and  the  result  of  such  work  as  was  done  was  pre¬ 
sumably  for  the  benefit  of  the  corporation  itself.  The  employees  of 
none  of  these  corporations  had  anything  to  do  with  my  retention  to 
do  the  work,  except  in  one  instance,  that  of  the  New  York  Building 
Congress,  which  is  an  organization  made  up  of  employers^  includ¬ 
ing  contracting  companies  and  the  standard  labor  organizations 
in  the  building  trades.  My  employment  there  was  by  agreement 
with  the  employer  organizations  and  the  trade  unions  which  made 
up  the  Building  Trades  Council  in  New  York  City.  In  jjill  other 
cases  the  employment  of  Industrial  Relations  Counselors  was  made 
by  the  corporation  for  presumably  its  benefit. 

I  have  made  a  study  of  pensions  in  railroad  industry  for  the  Fed¬ 
eral  Coordinator  of  Transportation.  Shortly  after  the  creation  of  the 
office  of  Federal  Coordinator  of  Transportation,  on  June  16, 1933,  the 
Co-  [1023]  ordinator  created  a  section  of  Labor  Relations  and  ap¬ 
pointed  a  committee,  including  economists  and  sociologists,  to  make 
studies  of  railroad  labor  in  order  to  determine  what,  if  any,j  changes 
were  needed  to  promote  the  interests  of  labor  in  the  railroad  industry. 
That  committee,  after  some  studies,  recommended  that  theife  be  en¬ 
gaged  certain  specialists  who  would  concentrate  on  certain  specific 
aspects  of  the  whole  problem,  and  I  was  employed  by  the  Coordinator 
to  make  a  study  of  retirement  insurance  specifically  and  !to  make 
certain  studies  which  would  give  data  having  some  relevance  to  other 
problems. 

In  the  late  fall  of  1933,  following  the  creation  of  the  Civil  Works 
Administration,  a  grant  of  $300,000  was  made  to  the  Coordinator 
for  the  collection  and  analysis  of  data  having  a  bearing  on  the  prob¬ 
lem  of  retirement  insurance  and  other  forms  of  work  protection  in 
the  railroad  industry,  and  I  was  engaged  to  take  charge  of  the  sta¬ 
tistical  work  of  that  study.  A  survey  was  actually  begun 

597  shortly  after  December  15, 1933.  Offices  were  opened  to  collect 
original  records  from  fourteen  railroads,  which  were  all  the 

railroads  that  we  could  find  which  had  records  which  seemed  to  be 
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worth  taking,  in  the  detail  which  was  necessary  for  our  purposes,  and 
one  of  those  subsequently  was  found  to  be  insufficient  for  all  the 
purposes  to  which  we  wished  to  put  it. 

We  collected  through  these  fourteen  offices  and  some  1,500  field 
agents  some  four  hundred  thousand  personnel  records.  The  first  step 
in  this  process  was  to  list  from  the  first  pay  roll  of  July  1924  all  the 
names  appearing  on  the  pay  roll.  These  names  were  listed  on  per¬ 
sonnel  record  [1024]  forms,  and  then  from  the  personnel  record  files 
of  the  carrier  a  complete  employment  history  of  the  individual,  in  so 
far  as  it  was  recorded,  was  taken,  and  it  was  listed  on  the  Coordi¬ 
nator’s  personnel  record  form.  That  process  was  repeated  for  the 
pay  roll  in  the  first  half  of  July  1929  and  the  last  half  of  December 
1933  with  the  exception  of  the  Boston  &  Maine  where  the  pay  rolls 
prior  to  1929  had  been  destroyed.  But  we  found  a  list  as  of  January 
1,  1925,  and  a  second  list  of  January  1,  1931,  which  subsequent  devel¬ 
opments  made  it  impossible  for  us  to  use  the  data  and  fit  them  into  the 
construction  of  rates  for  the  other  thirteen  roads. 

When  the  collection  of  personnel  record  forms  was  completed  these 
400,000  forms  were  sent  to  the  office  in  New  York  where  a  force  of 
500  persons,  initially,  dropping  down  later  to  approximately  200,  was 
employed  to  code  the  cards,  punch  the  data  on  punch-cards  and  make 
tabulations  which  would  enable  us  to  work  out  the  various  rates  which 
I  shall  describe  in  a  moment. 

In  addition  to  this  study,  a  study  was  made  of  presumably  complete 
reports  of  all  retirements  in  the  form  of  pension  systems  of  all  the 
Class  I  railroads  and  one  or  two  other  classes  of  railroads.  Records 
of  110,000  pensioners  were  secured  dating  back  to  1885.  A  consider¬ 
able  number  of  the  records  in  the  early  years  were  defective  in  one  or 
more  respects,  and  for  all  practical  purposes  that  part  of  the  study 
mav  be  said  to  have  begun  in  1900.  There  were.  I  think  fewer 
598  than  75  pension  records  dating  back  of  1900  which  we  actually 
used — obviously  too  small  a  sample  to  be  of  any  very  material 
significance. 

[1025]  The  first  of  the  processes  through  which  the  reports  were 
put  in  New  York  consisted  of  making  tabulations  of  employees  by 
ages  and  length  of  service  adding  new  entrants  at  various  ages.  The 
record  of  new  entrants  was  not  wholly  complete  by  reason  of  the  fact 
that  the  original  primary  data  was  secured  with  reference  to  only 
three  pay  rolls.  Employees  who  came  into  service  after  July  1924, 
after  the  first  half  of  July  1924,  and  left  before  the  first  half  of  July 
1929,  were  presumably  not  recorded  in  the  study,  although  the  check 
of  the  actual  record  showed  that  in  a  few  odd  cases  for  some  reason 
or  another  such  recdrds  were  in  fact  included,  but  there  were  not 
enough  of  those  to  make  a  complete  study  by  any  means.  That 
process  was  followed  by  a  development  of  all  the  details  of  the  ex¬ 
posure  to  risk  against  which  were  measured  the  rate  of  exit  from 
railroad  service  for  various  causes,  as  for  furlough,  quit,  discharge, 
separation  because  of  some  former  disability,  retirement  and  death. 
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I  may  add  in  that  connection  that  the  deaths  were  underreported, 
and  it  was  necessary  in  the  final  studies  to  construct  a  mortality  rate 
for  active  employees  derived  from  the  records  of  group  insurance 
systems  in  effect  on  railroads  as  reported  to  the  Actuarial  Society 
of  America. 

The  records  as  to  wages  for  the  years  1925,  1929,  and  19$3  were 
analyzed  in  order  to  determine  the  rate  of  change  of  pay  by  age 
and  by  varying  lengths  of  service,  which  is  a  factor  in  the  construc¬ 
tion  of  tables  of  cost  and  projections  of  expenditures  under  aijy  given 
system  of  retirement  insurance.  These  various  rates  of  epdt  and 
entrance  and  wage  scale  data  were  combined  into  what  i£  called 
[1026]  a  service  table,  which  is  in  turn  translated  into  a  icost-of- 
benefit  table  which  is  used  as  the  basis  of  all  the  actuarial  studies 
made  bv  the  Federal  Coordinator. 

One  or  two  other  points  which  have  a  bearing  on  this  general 
study  recorded  in  these  personnel  record  forms  were  data  as  to 
absences  and  cause  of  absences  from  service.  That  inaterial 
599  was  analyzed  in  order  to  determine  the  rate  of  unemployment 
by  age  and  by  length  of  service;  and  there  was  a  general 
wage  study  made  of  all  this  material  in  order  to  make  a  more  com¬ 
plete  detailed  analysis  beyond  that  which  might  be  necessary  purely 
for  actuarial  purposes. 

The  results  as  to  the  rate  of  withdrawal  and  the  rate  of  turnover 
seem  on  the  whole,  from  subsequent  checks  made  by  the  Coordinator, 
particularly  a  study  made  of  the  persons  on  the  pay  rolls  in  May 
1933,  and  May  1935,  to  have  indicated  that  while  the  original  data 
were  taken  from  only  three  pay  rolls,  nevertheless  the  rates  which 
were  worked  out  were  accurate  measurements  of  the  experience  on 
railroads;  at  least  they  were  confirming  in  the  actual  experience  of 
two  years,  1933  to  1935.  In  the  course  of  that  study  I  m^de  com¬ 
putations  or  records  as  to  the  age  distribution  of  railroad  employees 
on  the  thirteen  railroads  studied,  at  each  of  these  three  periods. 

[1027]  The  names  of  the  thirteen  railroads  which  were  covered 
and  which  will  be  referred  to  in  some  other  tabulations  ar^  on  this 
tabulation  (Defendants’  Exhibit  H). 

The  table  headed  “Total  Number  of  Railroad  Employees  Classi¬ 
fied  by  Occupation  and  Percentage  of  Distribution  According  to  Age 
on  January  1,  1925,  1930,  and  1934,  Thirteen  Railroads”,  is  an  ac¬ 
curate  account  of  the  number  of  persons  at  the  different  ?iges  and 
the  proportion  which  they  bear  to  the  total. 

(The  table  was  marked  “Defendants’  Exhibit  H”  and  received  in 
evidence.) 

[1028]  The  occupational  distribution  is  shown  on  the  second  and 
third  pages  of  Exhibit  H.  In  the  original  study  it  was  contemplated 
that  statistics  would  be  gathered  covering  26  different  occupational 
groups.  After  the  study  had  been  begun  it  became  obvious  that  the 
amount  of  labor  required  to  make  separate  analyses  of  each  of  the 
26  groups  was  prohibitive,  and  although  the  original  data  did  indi- 
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cate  the  26  occupational  groups  for  all  the  purposes  having  to  do 
with  material  for  retirement  insurance  the  occupational  divi- 

600  sions  numbered  only  six;  and  those  six  occupational  groups, 
together  with  the  numbers  involved,  are  given  in  this  exhibit. 

Mr.  Aronson.  If  your  Honor  please,  now  that  the  exhibits  are 
started  our  general  objection  to  all  of  this  line  of  evidence  relating  to 
interstate  commerce  stands. 

The  Court.  Yes;  that  will  be  understood. 

Examination  continued  bv  Mr.  Silverman: 

*/ 

The  right  hand  side  of  the  first  page  of  that  table  is  called  “Cumu¬ 
lative  Age  Distribution/'  The  line  “$40  and  over’'  for  instance  shows 
the  percentage  of  the  railroad  employees  on  those  thirteen  railroads 
that  are  40  years  of  age  or  over  increased  from  37  to  61  per  cent  in 
the  nine-year  period  from  1925  to  1934. 

I  have  also  made  a  study  of  the  changes  in  the  average  age  of  the 
railroad  employees  of  those  thirteen  railroads.  The  table  headed 
“Average  Age  (Median  and  Mean)  of  Railroad  Employees  on  Jan¬ 
uary  1,  1925,  1930  and  1934,  Classified  by  Occupation,  thirteen  Rail¬ 
roads,”  portrays  the  result  of  my  study. 

(The  table  was  marked  “Defendants’  Exhibit  I”  and  received  in 
evidence.) 

I  might  say  by  way  of  explanation  that  we  have  used  two  different 
measurements  in  trving  to  arrive  at  a  single  summarv  figure  which 
would  give  a  reasonable  portrayal  of  the  total  distribution  of  rail¬ 
road  employees  as  to  age.  We  have  used  one  method  for  the  median 
age,  which  is  the  age  which  divides  the  railroad  employees  in  a  par¬ 
ticular  group  into  two  exactly  equal  parts;  we  have  used  also  the 
mean  age  which  is  the  summation  of  all  ages  of  all  employees  divided 
by  the  number  of  employees,  either  as  a  whole  or  separately  into  six 
occupational  groups.  Both  measurements  agree  in  showing  a  dis¬ 
tinct  rise  between  1925  and  1934,  both  in  median  and  in  mean,  and 
while  there  are  differences  as  between  occupations,  all  show  definite 
and  distinct  increases.  [1030]  For  example,  the  median  age  for  all 
occupations  for  1934  is  shown  to  be  43.7.  That  means  that 

601  there  were  at  that  time  on  those  roads  as  many  employees  older 
than  43.7  years  as  there  were  those  who  were  younger.  To  be 

specific,  by  reference  to  Exhibit  H,  the  upper  right  hand  corner,  there 
were  191,297  employees  on  the  thirteen  roads  on  January  1,  1934,  for 
whom  record  was  obtained  in  this  survey.  Half  of  that  number,  or 
95,649,  if  my  arithmetic  is  correct,  were  over  43.7  years,  and  the  other 
95,649  were  under  43.7  years  of  age.  The  mean  is  commonly  called 
the  average. 

As  regards  the  general  over-all  age  distribution  throughout  the 
railroad  industr}-,  the  sample  summarized  in  Exhibits  H  and  I  is  not 
seriously  inaccurate.  I  base  that  opinion  mainly  on  the  only  other 
large  study  made  of  age  distributions,  that  of  the  Association  of 
American  Railroads,  or  the  Bureau  of  Railway  Economics  presented 
by  Dr.  Julius  H.  Parmelee  to  which  reference  will  be  made  a  little 
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later;  but  [1031]  as  to  the  representativeness  of  the  sample  at  the 
extreme  ages,  there  seems  to  be  considerable  doubt  as  to  whether  or 
not  it  is  in  fact  accurate.  The  only  direct  measurement  which  we  are 
able  to  make  relates  to  those  persons  who  are  TO  years  of  age  cjr  over. 
In  September  1934  the  first  Railroad  Retirement  Board  received,  in 
response  to  its  order,  a  list  of  all  persons  born  on  or  before  January 
31,  1805,  and  in  service  on  or  after  June  27,  1933.  On  that  informa¬ 
tion  there  was  an  indication  as  to  whether  or  not  at  the  timeithe  re¬ 
port  was  made  the  persons  reported  on  by  the  carrier  were  actually 
in  service.  We  have,  therefore,  a  statement  as  to  the  number  of  such 
persons  who  were  in  service  of  all  carriers,  all  Class  I  carriers,  re¬ 
ported.  There  were  some  failures  to  report  from  Class  II  anti  Class 
III  carriers  and  certain  switching  and  terminal  companied  which 
were,  however,  of  very  minor  importance;  I  believe,  something  less 
than  one  tenth  of  1  percent,  or,  rather,  roads  having  less  than  that 
percentage  of  all  employees  did  not  report. 

A  comparison  of  the  proportion  of  persons  TO  or  over  on  all  thir¬ 
teen  roads  at  that  time  indicated  that  the  proportion  of  TO  or  over 
on  all  railroads  was  32  percent  larger  than  it  was  for  OjUr  sam- 
602  pie;  so  that  the  proportion  of  TO  and  over,  judging  by  an  all- 
inclusive  study,  should  be,  rather  than  the  0.77  percent  which 
is  reported  on  Exhibit  II,  in  fact  slightly  over  1  percent.  Tjhis  0.77 
should  be  increased  in  the  ratio  of  1  to  1.3204.  [1032]  This  0.77 

should  be,  on  the  basis  of  the  measurements  which  we  have  majde,  1.02. 

As  to  the  representativeness  of  the  sample  at  other  advanced  ages 
we  have,  of  necessity,  to  resort  to  statistical  inference  based  on  cer¬ 
tain  studies  made  as  to  the  relation  between  the  rate  of  retirement 
and  the  number  of  persons  of  advanced  ages;  and  we  arrive  at  the 
conclusion  that  there  was  a  higher  and  reverse  correlation  between 
the  numbers  of  proportions  of  persons  at  advanced  ages  and  the 
rate  of  retirement.  From  the  sample  which  we  have,  as  cpmpared 
with  the  rates,  we  were  of  course  not  able  to  use  the  exact  raies.  We 
were  necessarily  forced  to  use  crude  rates. 

The  crude  rate  is  determined  by  dividing  the  total  nutnber  of 
retirements  by  the  total  number  of  employees.  The  crude  rates  of 
retirement  for  the  thirteen  roads  were  distinctly  larger,  particularly 
at  ages  65  to  69,  inclusive,  than  were  the  corresponding  rates  on  other 
railroads.  By  reference  to  that  differential  rate  of  retirements  the 
conclusion  seemed  reasonable  that  there  was  an  understatement  in 
this  sample  not  only  with  respect  to  persons  aged  70  and  <j>ver,  but 
also  with  respect  to  persons  between  65  and  69,  or  65  and  under  70. 
Consequently,  we  arrived  at  the  conclusion  that  the  proportion  of 
persons  on  the  railroads  on  January  1,  1934,  who  were  65  years  of 
age  and  over  was  4.74. 

[1033]  The  qualifications  that  I  have  been  telling  about  are  not 
qualifications  of  the  conditions  existing  on  the  thirteen  railroads. 
Exhibits  H  and  I  are  quite  accurate  representations  of  the  thirteen 
railroads.  These  qualifications  are  the  qualifications  necessary  to 

104781—36 - 25 


382  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

arrive  at  a  picture  of  what  the  situation  is  throughout  the  railroad 
industry.  The  thirteen  railroads  embrace  approximately  20  percent 
of  the  total  number  of  employees  in  the  railroad  industry. 

603  We  are  necessarily  left  to  inference  and  check  with  such  fig¬ 
ures  as  we  can  find  as  to  the  extent  to  which  this  20  percent 

sample  accurately  portrays  the  conditions  of  the  other  80  percent. 

The  fact  that  the  percentage  of  employees  over  65  on  these  13 
railroads  is  smaller  than  that  throughout  the  railroad  industry  in  the 
United  States,  is  attributed,  in  my  judgment,  entirely  to  the  fact  that 
on  all  of  these  thirteen  railroads  there  was  some  form  of  pension 
system  in  actual  operation,  a  condition  which  was  not  true  of  rail¬ 
roads  as  a  whole,  of  course.  One  might  pick  out  from  other  rail¬ 
roads  a  sample  of  roads  on  which  the  retirement  rates  were  in  fact 
higher  than  they  were  on  the  thirteen,  but  generally  speaking,  com¬ 
paring  the  thirteen  with  all  other  railroads — and  that  includes  Classes 
I,  II,  and  III,  and  switching  and  terminal  companies — there  was  a 
distinct  difference  in  the  retirement  rates. 

[1034]  Comparing  1925,  1930,  and  1934,  exhibits  H  and  I  show 
an  increasing  concentration  of  employees  in  the  upper  age  groups 
on  these  thirteen  railroads.  I  have  found  no  reason  to  suppose  that 
the  rate  of  change  as  shown  by  this  sample  would  not  apply  to  other 
railroads. 

[1035]  I  have  naturally  attempted  to  find  what  the  reasons  might 
be  for  the  increasing  concentration  in  the  older  groups.  The  effort 
took  the  form  of  attempting  to  find  within  the  railroad  industry  what 
peculiar  facts  there  were  which  presumably  might  explain  the  rea¬ 
son  for  this  increase.  I  found  such  facts  which  seemed  to  offer  a 
reasonable  explanation  as  to  why  this  increase  did  take  place. 

The  first  such  fact  is  the  existence  on  railroads,  largely  by  joint 
agreement  with  railroad  labor  organizations  and  by  custom  where 
such  agreements  do  not  exist,  of  a  system  of  seniority,  so  called,  by 
which  in  times  of  laying  off  employees  the  persons  with  the  shortest 
seniority  are  laid  off  first.  That  means  that  when  a  certain  number 
of  jobs  are  abolished,  temporarily  or  permanently,  the  persons  who 
are  junior  in  service  are  laid  off  first.  That,  coupled  with  the  fact 
that  most  railroads  maintain  hiring  age  limits  for  induction 

604  into  service,  and  coupled  with  the  further  fact  shown  by  our 
studies  as  to  the  age  distribution  of  persons  who  are  actually 

employed  on  railroads,  the  studies  indicate  that  the  vast  majority 
are  employed  when  very  young — not  “very  young”,  but  when  they  are 
25  years  of  age  or  younger,  in  the  majority  of  instances.  It  neces¬ 
sarily  means  that  those  persons  who  are  laid  off  when  the  employment 
is  reduced  are  [1036]  the  younger  persons.  Consequently  a  period 
of  declining  employment  necessarily  results  in  a  decrease  in  age  dis¬ 
tribution  of  the  prbportion  of  persons  at  any  specific  age  or  older. 
That  is  the  first  and  basic  fact. 

The  second  fact  is  that  since  1920  the  trend  of  railroad  employ¬ 
ment  as  indicated  by  reports  of  the  railroads  to  the  Interstate  Com- 
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merce  Commission  and  as  indicated  by  the  employment  on  the 
roads  studied  in  the  sample  of  thirteen  from  1925  to  1934,  has  been 
downward.  During  the  period  1925  to  1930  that  trend  was  not 
sharp  on  the  thirteen  roads  referred  to.  There  was  a  declini  of  em¬ 
ployment  of  only  8,200  out  of  a  total  of  272,000  persons.  Bdt  there 
was  some  decline  coupled  with  advance  in  the  age  distribution. 

The  significant  fact  in  that  connection  is  that  there  w^as  not  so 
much  a  decline  in  employment  as  a  failure  to  expand,  and  faced  with 
a  possibility  of  continued  stoppage  in  promotion  it  was  natural  that 
the  turn-over  at  the  younger  ages  might  be  somewhat  larger  than 
the  upper  ages. 

The  third  fact  relates  to  the  depression.  There  was  a  sjiarp  de¬ 
cline  in  employment  between  1930  and  1934,  both  on  all  Railroads 
and  on  the  sample  of  thirteen  railroads  with  which  we  are  dealing. 
The  figures  show  that  the  decline  in  employment  at  the  younger  ages 
was  very  much  sharper  than  at  the  older  ages,  and  that  consequently 
and  necessarily  relative  employment  at  the  upper  ages  ihcreased. 
There  is  another  factor  which  underlies  all  of  this,  and  that  is,  of 
course,  the  age  of  the  railroad  industry  [1037]  itself,  and  of  the 
particular  operating  units  which  now  conduct  the  business  of 
605  transportation  by  railroad.  By  reason  of  the  fact  that  the 
industry  is  one  which  is  relatively  stable,  as  regards  corporate 
form,  there  is  not,  as  there  might  be  in  some  smaller  industries,  a 
complete  cessation  of  operations  by  single  operating  units  necessitat¬ 
ing  the  throwing  out  of  work  of  those  persons  connected  with  a 
complete  operating  unit.  That  factor  has  been  of  some  influence 
in  this  growth  in  the  proportion  of  persons  and  in  the  ntimber  of 
persons  who  are  65  years  of  age  and  over.  [1038]  In  tlie  course 
of  the  study  which  I  made  for  the  Coordinator  of  Transportation,  I 
studied  the  relation  of  the  age  of  the  employees  involved  to  their 
wages.  The  tabulation  headed  “Average  compensation  of  employees 
after  10  years  of  service  or  more,  in  specified  classes  of  employ¬ 
ment,  and  age,  for  full-time  work,  in  1925  and  1929”,  Accurately 
indicates  the  results  of  my  study,  as  to  the  relation  between  full¬ 
time  wages  and  age.  I  might  say  in  qualification  of  that  state¬ 
ment  that  our  classification  as  to  full  time  was  based  on  the  rail¬ 
road  records,  and  there  were  some  cases  where  obviously  there  had 
been  unemployment,  even  though  no  absence  had  been  recorded  on 
the  record.  We  attempted  to  discard  all  those  cases  jwhen  ob¬ 
viously  the  person  had  not  been  employed  full  time  completely; 
whether  we  were  able  to  discard  all  of  such  cases  we  do  hot  know, 
but  we  do  know  that  the  results  are  substantially  accurate,  even 
though  they  might  be  subject  to  some  correction  in  a  tenth  of  a 
percent.  I 

(The  tabulation  was  marked  “Defendants’  Exhibit  J”  and  received 
in  evidence.) 

[1039]  I  have  made  a  similar  tabulation  showing  the  relation  be¬ 
tween  the  age  of  the  employees  and  their  wage  for  full-  and  part- 
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time  work.  Referring  to  the  tabulation  headed  “Average  compensa¬ 
tion  of  railroad  employees  after  10  years  of  service  or  more,  in 
specified  classes  of  employment  and  age,  for  full-  and  part-time 
work,  in  1925  and  1929”  (Defendants’  Exhibit  K),  the  qualification 
made  in  my  answer  to  the  last  question  does  not  apply  to  this  table. 

This  is  a  table  of  the  earnings  actually  received,  whether  for 
<506  full  or  part  time1,  and  if  there  were  substituted  in  the  heading 
of  the  table  “for  full-  and  part-time  work”,  “for  actual  work”, 
the  heading  might  be  somewhat  more  descriptive  of  the  actual  con¬ 
tents  of  the  table,  since  it  is  an  attempt  to  indicate  the  actual  wages 
received. 

(The  table  marked  “Defendants’  Exhibit  K”  was  received  in 
evidence.) 

The  wage  figures,  of  course,  relate  to  persons  who  were  connected 
with  the  railroad  industry,  and  when  we  speak  of  the  actual  wages, 
it  does  not  mean  that  the  wages  are  those  which  were  received  by 
the  persons  who  were 1  employed,  let  us  say,  from  January  through 
June.  That  is.  it  attempts  to  eliminate  those  persons  who  left  the 
industry  during  the  course  of  the  year. 

Examined  bv  Mr.  Aronson: 

It  includes  seasonal  workers  if  they  were  attached  to  the  industry 
during  the  year.  If  they  were  there  at  the  beginning  of  the  }*ear 
and  they  were  attached  at  the  end  of  the  year,  or  if  they  were  on 
temporary  furlough  at  the  end  of  the  year,  it  includes  them.  But 
where  a  man  came  in  in  July  and  actually  was  attached  to  the  in- 
dustrv  only  six  months,  he  is  not  included,  as.  of  course,  you  can 
appreciate  there  was  a  difficulty  in  determining  exactly  what  did 
constitute  attachment  to  the  industry.  In  general,  attachment  to 
the  industry  was  terminated  at  the  time  a  permanent  separation  was 
accorded,  at  least  in  so  far  as  the  data  showed  it,  to  the  end  of  Decem- 
!>er  1933,  and,  of  course,  if  he  was  not  there  at  the  beginning  of  the 
year,  he  was  not  regarded  as  having  been  attached  to  the  industry 
throughout  the  year. 

If  he  entered  the  industry  after  January,  he  was  not  included; 
but  if  he  had  been  on  a  short  furlough  beginning  in  the  fall — to' 
take  a  specific  case,  in  the  fall  of  1924,  at  a  time  of  lay-off  of  main- 
tenance-of-way  gangs,  and  he  came  back  in  April  and  stayed  there, 
and  then  was  laid  off  again  the  follow-  [1041]  ing  fall,  and  came 
back  again — he  was  included.  That  kind  of  seasonal  person,  who 
maintains  his  attachment  to  the  industry,  is  included  in  this 
tabulation. 

Examined  bv  Mr.  Silverman: 

•/ 

607  The  table  headed  “Comparison  after  10  years  of  service  or 
more  for  each  occupational  group  of  full-time  average  annual 
earnings  at  each  age  with  the  highest  average  annual  earnings  in  1925 
and  1929”  is,  of  course,  based  on  table  J.  For  example,  under  the 
heading  of  1925,  in  occupation-group  1,  which  is  composed  of  persons 
in  the  executive,  technical,  and  clerical  group,  excluding  the  women, 
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the  highest  annual  average  salary  occurs  at  age  71  and  over'  $4,478. 
That  is  the  highest  point.  Each  of  the  other  averages  is  expressed  as 
a  percentage  of  that  highest  average.  The  average  at  ages  21  to  25 
is  $1,844,  which  is  43.5  percent  of  the  $4,478,  for  ages  71  and  oyer. 

(The  table  was  marked  “Defendants’  Exhibit  L”  and  received  in 
evidence.) 

The  table  headed  “Comparison  after  10  years  of  service  or  more  for 
each  occupational  group  of  full-  and  part-time  average  annual  earn¬ 
ings  at  each  age  with  the  [1042]  highest  average  annual  earnings  in 
1925  and  1929”  represents,  as  to  Exhibit  K,  the  same  percentage 
relationship. 

(The  table  was  marked  “Defendants’  Exhibit  M”  and  received  in 
evidence.) 

[1043]  I  might  state,  by  way  of  explanation,  that  which  I  am  not 
certain  is  altogether  clear  from  the  heading,  that  these  averages 
apply  to  persons  who  have  completed  ten  years  or  more  of  service; 
and  service  is  defined,  in  this  connection,  as  total  service,  £md  was 
obtained  by  subtracting  from  the  particular  year  studied — }925,  for 
example — the  year  at  which  the  employee  entered  the  railroad  service, 
or  entered  the  service  of  the  road  from  which  the  record  was  Received. 
Those  persons  with  less  than  ten  years’  service  were  excluded^  because 
the  main  factor,  obviously,  up  to  ten  years’  service,  was  service  rather 
than  a<re,  and  the  contour  of  the  salary  scale  was  influenced  bv  that 
factor,  to  the  exclusion  of  anv  other. 

[1044]  I  have  made  a  study,  in  the  course  of  this  stud^  for  the 
Coordinator,  of  the  relation  of  age  among  the  railroad  workers 

608  of  the  country,  to  the  extent  of  unemployment  which  they 
suffer.  The  materials  as  to  unemployment  obtained;  directly 

from  the  Coordinator’s  study  were  not  completely  perfect,  and  while 
they  showed  up  in  the  wage  material,  they  do  not  show  up  sjo  well  in 
the  absences  from  service.  That  is  to  say,  the  absences  on  this  person¬ 
nel  record  forms  were  not  completely  recorded,  and  we  had  a  disparity 
between  the  wage  record  and  the  unemployment  record.!  Conse¬ 
quently  we  found  it  necessary  to  supplement  the  materials  in  the 
Coordinator’s  study  by  reference  to  materials  obtained  frpm  other 
sources. 

The  table  headed  “Extent  of  Unemployment  Among  Male  Gainful 
"Workers,  Classified  by  Age,  in  Specified  Occupations  on  Steam  Rail¬ 
roads  of  the  United  States”  [1045]  is  an  accurate  summary  of  the 
statements  made  with  reference  to  that  relationship  by  th^  persons 
interviewed  in  the  census  in  these  particular  categories,  by  the  census 
enumerator,  as  obtained  from  the  loth  census  of  the  United  States. 

(The  table  was  marked  “Defendants’  Exhibit  N”,  and  received  in 
evidence.) 

609  [1050]  Mr.  Curry.  May  it  please  the  Court,  Mr.  Poliak 
made  certain  requests  of  Mr.  Hurst  when  he  was  on  the  stand, 

requesting  certain  information  from  him.  I  have  here  a  letter  from 
Mr.  Hurst,  dated  May  29,  1936,  in  which  he  supplies  the  information 
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requested.  I  should  like  the  record  to  show  that  I  am  turning  this 
over  to  Mr.  Poliak. 

Mr.  Pollak.  It  is  addressed  “Wilmington,  N.  C.,  May  29,  1936”, 
and  addressed  to  Messrs.  Curry  and  Dolan,  Counselors  at  Law, 
Southern  Building,  Washington,  D.  C.,  as  follows: 

“Gentlemen  :  You  will  recall  that  I  was  requested  by  Mr.  Poliak 
to  furnish  information  as  to  how  many  Chief  Clerks  on  the  Atlantic 
Coast  Line  receive  compensation  of  as  much  or  more  than  I.  I  have 
had  this  checked  and  find  that  there  are  two  other  Chief  Clerks  with 
exactly  the  same  salary  as  mine  and  three  Chief  Clerks  who  receive 
a  higher  salary.  [1051]  In  order  to  clarify  this  in  your  mind,  I 
will  say  that  Mr.  Trundle  is  one  of  the  three  included  in  this  group. 

“Mr.  Pollak  also  asked  me  to  verify’  his  understanding  that  pension 
payments  on  the  Atlantic  Coast  Line  were  reduced  10%  as  of  June 
1,  1932.  His  advice  in  that  respect  is  correct. 

“Request-  was  also  made  during  the  examination  for  another  copy 
of  the  Atlantic  Coast  Line  Pension  Rules.  My  understanding  was 
that  this  request  was  later  withdrawn  after  Mr.  Pollak  showed  me 
the  copy  he  had.  He  at  first  didn’t  want  to  show  me  his  copy  be¬ 
cause  of  some  typewritten  matter  which  he  had  inserted  and  I 
gathered  that  all  he  wanted  with  the  additional  copy  was  to  show 
it  to  me  while  on  the  stand  and  not  disclose  the  comments  he  and 
his  associates  had  made.  I  believe,  however,  you  both  understood 
that  this  additional  copy  was  to  be  furnished  and  I  am  herewith 
enclosing  same. 

610  “I  call  particular  attention  to  the  rider  which  has  been 
pasted  on  sheet  3.  This  rider  did  not  accompany  the  circular- 
introduced  as  evidence. 

“Yours  very  truly, 

“(Signed)  S.  D.  Hurst,  Jr.” 

(Copy  of  Atlantic  Coast  Line  Pension  Rules  accompanying  letter 
of  May  29,  1936,  from  S.  D.  Hurst,  Jr.,  was  thereupon  marked 
“Defendants*  Exhibit  O”,  and  was  received  in  evidence.) 

M.  W.  Latimer 

Further  direct  examination  by  Mr.  Silverman: 

[1052]  I  have  made  a  study  of  the  relation  of  age  to  disability 
among  railroad  employees.  The  table  headed  “Disability  of  Rail¬ 
road  Employees,  Classified  by  Occupation  and  Age,  from  July  1, 
1924,  to  December  31,  1933”,  accurately  portrays  the  result  of  my 
study  on  that  subject.  I  may  say,  by  way  of  explanation,  that  the 
table  includes  the  experience  from  seven  of  thirteen  roads  included 
in  a  general  study.  The  six  roads  which  were  omitted  were  roads 
which,  for  some  reason,  did  not  accurately  or  completely  record  the 
number  of  cases  of  disability  on  the  personnel  record  forms,  and 
therefore  had  to  bs  omitted  for  this  particular  purpose,  from  this 
particular  study.  [1053]  These  disabilities  include  only  such  disabil- 
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ities  as  resulted  in  permanent  separation  from  service,  include  not 
only  sickness,  but  some  cases — precisely  how  many  cannot  be  told 
from  the  records — of  accidental  injury  arising  out  of  service^  They 
include  also  all  cases  of  retirements  on  the  seven  roads,  under  the 
age  of  65,  which  the  mortality  experience  showed  definitely  Ttere,  by 
and  large,  cases  of  genuine  disability. 

There  is,  as  will  be  noticed  on  the  table,  a  distinct  rise  in  j;he  rate 
of  disability  per  thousand,  characteristic  of  all  occupations-^the  six 
occupation  groups  as  well  as  the  total.  The  most  notable  rise 

611  is  in  the  case  of  female  clerks — closely  followed  now  by  dis¬ 
abilities  in  the  train,  engine,  and  yard  service. 

(The  table  was  thereupon  marked  “Defendants’  Exhibit  jP”,  and 
was  received  in  evidence.) 

I  cannot  say  whether  the  disabilities  are  permanent  or  slight  or 
what  the  degree  of  disability  may  have  been.  But  it  did  result  in  a 
separation  from  the  service — doubtless  in  many  cases  fronji  rather 
trivial  injuries  or  slight  sickness  [1054]  which  did  result  |in  sepa¬ 
ration  from  the  service.  The  test  was  that  separation  did  ocjcur. 

I  have  made  a  study  of  the  prevalence  of  hiring  age  limits  in  the 
railroad  industry.  That  study  was  connected  primarily  with  the 
prevalence  of  hiring  age  limits  among  companies  which  maintain  for¬ 
mal  pension  systems — as  to  the  extent  to  which  hiring  age  limits  are 
prevalent  outside  of  that  group  of  carriers  I  cannot  speak. 

The  base  in  this  case,  as  I  say,  is  first  the  roads  with  pension  sys¬ 
tems;  and  secondly,  of  that  group,  those  roads  which  maintain  hir¬ 
ing-age  limits.  And  of  that  particular  group — that  is,  tho^e  main¬ 
taining  hiring-age  limits — 7.1  percent  of  the  employees  are  bn  roads 
which  have  hiring-age  limits  under  age  45.  The  date  of  thkt  study, 
I  might  say,  is  approximately  1930.  The  calculation  of  pension  plans 
which  was  made  by  the  railroads  at  the  time  indicates  no  changes  in 
those  figures  since  that  date.  The  percentage  has  changed  slightly, 
but  it  is  accurate  to  say  that  under  10  percent  of  employees  are  on 
those  railroads  having  a  maximum  hiring  age  of  less  than  45J  And  in 
making  that  classification,  I  might  add  those  roads  which  maintain 
a  limit  of  35  for  inexperienced  employees  and  45  for  employees  with 
experience  were  classified  as  having  hiring-age  limits  [10^5]  at  45 
and  not  under  45.  The  corresponding  percentages  for  roads  having 
hiring  age  limits  at  45  is  67.9 — subject  to  the  same  limitatiqns  which 
I  gave  with  respect  to  the  figure  of  7.1 — and  25  percent  had  limits 
of  over  45.  The  most  common  hiring-age  limit  was  35  for  inexperi¬ 
enced  employees  and  45  for  experienced,  and  the  percentages 

612  just  given  were  classified  as  a  limit  at  45. 

The  Court.  All  this  may  be  interesting  from  an  economic 
or  business  standpoint,  but  frankly  I  do  not  see  that  it  has  any  bear¬ 
ing  on  this  case. 

Mr.  Silverman.  The  purpose  of  this  evidence,  your  Hohor,  is  to 
show  the  relation  of  age  to  the  efficiency  of  railroad  employees. 
These  are  the  various  methods  by  which  the  railroad  companies  have 
expressed  their  judgments  of  the  relation  of  age  to  efficiency. 
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The  Court.  Well,  I  am  admitting  it;  but  as  I  say,  I  do  not  think 
it  has  anything  to  dc  with  the  case. 

Witness  Latimer  (continuing).  Measured  in  terms  of  employees, 
approximately  83%  of  railroads  having  formal  pension  plans  had 
hiring-age  limits. 

613  I  have  made  a  study  of  the  actual  ages  at  which  employees 
were  hired  [1056]  on  these  seven  roads  included  in  the  ex¬ 
hibit  which  has  just  been  under  discussion.  The  table  headed  “Age 
of  Newly  Hired  Employees  in  Different  Occupations,  July  1,  1924, 
to  July  1,  1929,  Compared  with  July  1,  1929,  to  December  31.  1933, 
Seven  Railroads”,  accurately  portrays  the  result  of  that  study. 

(The  table  was  thereupon  marked  “Defendants’  Exhibit  Q”,  and 
was  received  in  evidence.) 

I  have  made  a  study  of  the  relation  of  age  to  the  re-hiring  by 
railroads  of  employees  who  had  left  railroad  service.  That  study 
was  made  covering  the  same  railroads  which  were  included  in  the 
two  exhibits  preceding.  The  table  headed  “Number  of  Employees 
Separated  from  Service  July  1, 1924,  to  July  1.  1929,  and  July  1,  1929, 
to  December  31,  1933,  and  Percentage  Returning  on  or  before  De¬ 
cember  31,  1933.  Seven  Railroads”,  accurately  portrays  the  result 
of  my  study.  By  way  of  explanation  of  that  table,  it  would  be 
necessary  to  explain  [1057]  the  definition  of  continuous  service 
adopted  for  the  purpose  of  making  this  study,  since  it  appeared 
impracticable  to  make  a  definition  which  would  follow  each  of  the 
multitude  of  definitions  adopted  by  the  railroads  for  the  purpose 
cf  governing  the  operations  of  their  own  pension  system — the  chief 
variant  in  those  regulations  being  the  length  of  furlough  which  would 
constitute  an  interruption  of  service. 

We  adopted  for  this  purpose  a  definition  of  a  furlough  interrupting 
service  as  an  absence  on  furlough  of  more  than  one  year.  That  was 
subject  to  exception  in  1933  when,  because  of  the  fact  that  persons 
furloughed  in  1933  could  return  within  one  year  and  fall  after  the 
end  of  the  study,  we  counted  all  furloughs  in  1933  from  which  no 
return  was  recorded  before  the  end  of  the  year  as  a  separation. 
These  are,  therefore,  proportions  of  persons  hired  after  being  dis¬ 
charged  or  after  quitting  or  after  furlough  exceeding  one  year. 
The  data  are  subject  to  the  exception,  therefore,  that  some  of  these 
re-hirings  were  re-hirings  under  the  terms  of  an  agreement; 

614  and  some — that  particularly  applies  to  the  bottom  section  of 
the  chart,  where  we  have  taken  only  those  employees  sepa¬ 
rated  by  furlough.  Some  of  the  returns  were  returns  under  agree¬ 
ment,  where  there  was  a  right  to  return. 

But  by  and  large,  it  appears  that  the  hirings  were  those  voluntarily 
made  by  the  railroads  themselves,  on  their  own  account,  without  ref¬ 
erence  to  labor  agreement. 

[1058]  (Table  entitled  “Number  of  Employees  Separated  from 
Service  July  1,  1924,  to  July  1,  1929,  and  July  1,  1929,  to  December 
31,  1933,  and  Percentage  Returning  on  or  Before  December  31,  1933, 
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Seven  Railroads”,  was  thereupon  marked  “Defendants’  Exhibit  R”, 
and  was  received  in  evidence.) 

I  have  made  a  study  with  a  view  to  determining  the  relationship  of 
age  to  efficiency  among  railroad  employees.  [1059]  Those  studies 
have  consisted  of  the  materials  which  have  just  been  exhibited  in 
evidence,  giving  the  relation  of  age  to  wage,  the  relation  of  age  to 
employment,  the  relation  of  age  to  disability,  the  relation  of  age  to 
the  hiring  policies  of  railroads — which  seems  to  me  to  bear  upon  evi¬ 
dence  of  the  relation  of  age  to  efficiency  in  the  service  of  railroads. 
I  have  attempted  to  discover  the  reasons  why  those  hiring-age  limits 
are  imposed.  I  did  this  mainly  by  asking  people  in  the  railroad  in¬ 
dustry  why  they  did  it.  [1061]  I  had  some  conversation,  other  than 
in  confidence,  with  railroad  officials,  with  reference  to  this.  [First  of 
all,  I  had  extended  conversations  with  Mr.  John  T.  Willialnson,  at 
present  the  superintendent  of  employment  and  relief  on  the  phicago, 
Burlington  &  Quincy,  and  former  member  of  the  Retirement  Board. 
The  conversations  lasted,  at  intervals,  over  a  number  of !  months. 
Mr.  Williamson  had  35  years  of  experience  on  railroads,  dating  back 
to  more  than  1900 — is  my  recollection — and  a  person  who,  I  suppose, 
could  give  testimony  with  respect  to  conditions  on  the  railroads  which 
would  be  unimpeachable. 

Second,  I  have  had  conversations  with  Mr.  O.  S.  Byer,  who  has 
been  connected  with  railroads  as  an  engineer  and  consultant  [1052] 
for  some  20  or  25  years. 

615  Third,  I  have  had  conversations  with  Mr.  J.  (jl  Clark, 
formerly  general  chairman  of  the  Order  of  Railroad  Con¬ 
ductors  on  the  Oregon  Short  Line,  and  later  assistant  general  man¬ 
ager  of  that  railroad. 

I  have  had  conversations  with  Mr.  Lee  M.  Eddy,  who  has  been 
connected  with  the  railroad  industry  for  upwards  of  30  years,  and 
is  now  a  member  of  the  Railroad  Retirement  Board  and  vice  presi¬ 
dent  of  the  Order  of  Railroad  Telegraphers.  Those  are  the  persons 
with  whom  I  have  talked,  not  in  confidence. 

I  made  other  studies  of  the  reason  for  hiring-age  limits  in  con¬ 
nection  with  the  writing  of  my  book.  I  conducted  correspondence 
with  persons  or  corporations  maintaining  hiring-age  limits,  with  a 
view  to  determining  why  such  limits  were  imposed.  And  in  the 
course  of  that  study  I  made  use  of  similar  inquiries  made  by  official 
commissions  which  have  conducted  investigations  as  to  the  reasons 
for  the  maintenance  of  hiring-age  limits.  Railroads  werd  included 
as  a  part  of  the  general  study  of  the  maintenance  of  firing-age 
limits. 

[1063]  Q.  Will  you  state  what,  in  your  opinion,  are  the  reasons 
for  hiring-age  limits  ? 

(Plaintiffs  objected  to  the  witness  answering  this  question,  on  the 
ground  that  no  adequate  foundation  had  been  laid.  The  objection 
was  sustained.  Defendants  noted  an  exception.) 
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[1064]  There  is  a  distinct  difference  between  the  practice  on  rail¬ 
roads  and  the  practice  of  other  industries  as  to  retirement  ages.  The 
most  common  retirement  age  on  railroads  is  70.  The  most  common 
retirement  age  in  other  industries  is  65.  The  first  railroad  pension 
system  in  the  United  States,  which  actually  operated,  was  instituted 
in  1884  bv  the  Baltimore  &  Ohio. 

In  1890,  of  the  total  number  of  railroad  employees  in  the  United 
States,  2.9  percent  were  on  railroads  covered  by  pension  plans. 

In  1900  the  corresponding  proportion  was  11  percent. 

In  1910  the  corresponding  percentage  was  49.5. 

In  1920  the  corresponding  percentage  was  75.7. 

616  In  1927  the  corresponding  percentage  was  82.4 — at  which 
figure  approximately  it  has  remained  until  the  present  time. 

It  is  impossible  to  state  accurately  what  percentage  of  all  indus¬ 
trial  employees  covered  by  pension  plans  are  employees  of  the  rail¬ 
road  industry  at  the  moment.  [1065]  A  few  years  ago  the  percent¬ 
age  was  approximately  40.  Doubtless  at  the  present  time  the  per¬ 
centage  has  declined,  because  employment  on  railroads  has  declined 
a  trifle  more  sharply  than  in  other  industries,  and  more  plans  have 
been  established  recently — while,  -with  the  exception  of  one  plan 
which  I  believe  was  established  a  year  or  two  ago,  no  new  plans 
have  been  established  in  the  railroad  industry  since  1927. 

I  have  made  a  study  of  the  prevalence  [1066]  of  the  different  types 
of  pension  plans  among  the  railroads  of  the  United  States  on  the 
basis  of  the  type  of  retirement  provisions  which  are  contained  in 
the  plans  themselves.1  The  classification  has  been  based  primarily 
on  the  existence  or  nonexistence  of  a  compulsory  retirement  provi¬ 
sion,  and  the  existence  or  nonexistence  of  definite  rules  governing 
the  number  of  vears  of  service  and  the  exact  method  of  calculating 
the  amount  of  benefit,  and  whether  or  not  those  rules  are  announced 
in  printed  form  to  employees  generally. 

The  table  headed  “List  of  Plaintiffs  and  Other  Carriers  Grouped 
According  to  Their  Age  Retirement  Policies  and  Average  Number  of 
Employees  of  Each  Carrier,  1934”  accurately  states  the  number  of 
employees  as  of  the  date  there  given,  on  the  roads  having  pension 
plans  providing  for  bompulsory  retirement,  those  with  formal  pen¬ 
sion  plans  but  no  compulsory  retirement  provision,  those  without 
formal  pension  plans,  and  those  with  no  pension  plans  at  all.  The 
test  of  a  compulsory  retirement  provision,  I  might  say,  is  whether  or 
not  a  clear  statement  is  made  by  the  plan  itself,  that  upon  the  attain¬ 
ment  of  a  certain  age,  men  shall  be  retired — whether  on  pension  or 
not;  that  is,  a  maximum  [1067]  limit  on  the  age  of  employment. 

(The  table  was  thereupon  marked  “Defendants’  Exhibit  S”. 

617  and  was  received  in  evidence.) 

I  have  made  a  study  of  the  age  distribution  of  employees  on 
railroads,  insofar  as  the  data  were  available,  for  the  roads  classified 
in  the  same  way,  as  on  the  immediately  preceding  exhibit.  The  table 
headed  “List  of  Plaintiffs  and  other  carriers  grouped  according  to 
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their  age  retirement  policy,  number  of  employees  on  each  carrier, 
and  their  age  distribution,  as  of  # January  1,  1932”,  portrays  the  re¬ 
sult  of  that  study. 

[1068]  The  table  was  thereupon  marked  “Defendants’  Exhibit  T”, 
and  was  received  in  evidence.) 

Depending  on  the  purpose  of  the  analysis,  industrial  pension  plans 
may  be  classified  as  to  whether  they  are  contributory  or  non-con¬ 
tributory,  as  far  as  the  type  of  support  is  concerned  or  the  derivation 
of  the  monetary  support — as  insured  or  noninsured,  depending  upon 
whether  or  not  the  liabilities  are  underwritten  by  an  insurai^ce  com¬ 
pany  ;  as  funded  or  unfunded,  depending  of  whether  or  notj  the  lia¬ 
bilities  have  been  met  in  part  or  in  whole ;  as  contractual  j  or  non¬ 
contractual,  depending  upon  whether  or  not  any  guarantees  are 
offered  by  the  company,  to  guarantee  the  payment  of  th6  benefit 
when  it  has  been  earned.  The  voluntary  plans  of  the  railroads  are 
noncontributory,  uninsured,  unfunded,  noncontractual  plansJ 

In  railroad  pension  plans,  continuous  periods  of  service  tendered 
before  the  adoption  of  the  pension  plan  are  customarily  included  in 
the  measure  upon  which  the  amount  of  the  annuities  is  based  or 
computed. 

[1071]  I  have  made  a  study  of  the  ratio  of  retirements  on  hiilroads 
covering  the  sample  13  roads,  the  other  Class  I  railroadls  having 
formal  plans,  and  the  other  Class  I  railroads  without  formal  pension 
plans.  [1072]  The  table  headed  “Ratio  of  Retirements  on  1 13  Rail¬ 
roads  with  Formal  Pension  Plans,  other  Class  I  Railroads  with 
Formal  Plans,  and  all  other  Class  I  Railroads,  1925  to  4.929  and 
1929  to  1933”,  portrays  the  result  of  my  study  on  that  subject.  That 
is  a  studv  of  crude  retirement  rates;  that  is  the  number  bf  retire- 
ments  divided  by  the  total  number  of  employees. 

618  That  particular  form  of  statement  is  necessary  because  of 
the  lack  of  knowledge  of  the  exact  age  distribution  over  a 
period  of  time  on  the  various  railroads  included  in  the  study.  But 
it  does  indicate  a  very  distinct  difference  between  the  rates  jof  retire¬ 
ment  on  roads  having  pension  plans  and  those  which  do  not;  and 
when  taken  in  conjunction  with  the  age  distribution  as  of  January  1, 
1932,  on  the  exhibit  immediately  preceding,  indicates  that  the  actual 
rates  of  retirement  are  much  lower  than  the  table  comparing  the 
crude  rates  of  retirement  would  indicate,  by  reason  of  the  fact  that  the 
proportion  of  persons  of  the  upper  ages  on  the  roads  without  pen¬ 
sion  plans,  or  with  only  indefinite  plans,  is  so  much  larger^  than  the 
proportion  of  persons  in  the  group  with  formal  pension  plans — par¬ 
ticularly  those  with  compulsory  retirement  ages. 

[1073]  (Table  entitled  “Ratio  of  Retirements  on  13  Railifoads  with 
Formal  Pension  Plans,  other  Class  I  Railroads  with  Formal  Plans, 
and  all  other  Class  I  Railroads,  1925  to  1929,  and  1929  to  }933”,  was 
thereupon  marked  “Defendants’  Exhibit  U”,  and  was  received  in 
evidence.) 

[1074]  I  believe  I  know  reasons  why  more  railroad  employees 
[1075]  who  are  aged  have  not  retired  than,  in  fact,  hate  retired. 


392  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


Those  reasons  are:  First,  the  amounts  of  pensions  payable  under 
voluntary  railroad  retirement  plans  are  so  low  as,  in  many  cases,  to 
offer  remuneration  insufficient  for  support;  and  so  long  as  a  job  can 
be  maintained,  the  job  is  preferable  because  it  yields  a  larger  income 
than  the  income  from  the  pensions. 

Second,  the  terms  of  the  plans  themselves  are  such  as  not  to  enforce 
a  complete  review  at  all  times  of  the  desirability  of  retiring  or  not 
retiring  persons. 

But  the  main  reason  is  the  failure  of  the  pension  plans  to  offer 
sufficient  income. 

Thirdly,  the  income  is  in  no  way  guaranteed,  but  is  subject  to 

619  reduction,  withdrawal,  or  of  being  withheld  completely  by  the 
carrier,  and  offers  no  basis  for  expectation  that  it  will  be  con¬ 
tinued  at  the  amount  at  which  it  starts. 

I  have  made  an  exact  study  of  the  amounts  paid  in  pension  under 
voluntary  pension  plans.  I  have  compared  the  amounts  of  the  pen¬ 
sions  being  received,  with  [1076]  certain  standard  budgets  made  by 
persons  competent  in  that  field,  to  determine  whether  the  relation 
of  the  amounts  paid  on  voluntary  pension  plans,  to  the  amount  re¬ 
quired  for  a  minimum  decency  budget.  The  table  headed,  “Estimated 
Yearly  and  Monthly  Budgets  for  Aged  Men  Dependent  on  Relief 
from  Social  Agencies  in  Various  Cities,  July  1935”,  states  the  mini¬ 
mum  budgets  to  which  I  have  referred  in  my  testimony. 

[1077]  (The  table  was  thereupon  marked  “Defendants’  Exhibit  V”, 
and  was  received  in  evidence.) 

I  have  not  made  any  study  as  to  the  representativeness,  throughout 
the  country,  of  the  specific  minimum  subsistence  budgets,  which  are 
tabulated  in  Exhibit  V.  [1078]  But  there  are  studies  made  of  the  dif¬ 
ferences  between  cost  of  living  in  general,  between  cities  in  various 
parts  of  the  country  and  of  various  sizes,  which  indicate  that  the  budg¬ 
ets  which  are  here  presented  would,  if  priced  over  the  whole  country 
would  not  be  greatly  changed  by  differences  in  the  cost  of  living. 
A  study  recently  made  by  the  Division  of  Social  Research  of  the  Works 
Progress  Administration,  to  compare  costs  of  living  in  various  cities 
with  costs  in  the  city  of  Washington,  has  indicated  a  maximum  range 
from  cities  such  as  Wichita,  Kansas,  and  Mobile,  Alabama,  to  Wash¬ 
ington  of  approximately  20  percent.  These  prices  are  as  of  1935, 
and  there  is  nothing  to  indicate  that  the  conditions  existing  at  that 
time,  as  to  the  ratio  of  prices  between  localities  and  cities  of  various 
sizes,  would  be  disturbed  to  any  great  degree  by  changes  in  time, 
although  doubtless  there  would  be  changes  in  the  rank  of  individual 
cities.  This  study  did  not  compare  the  cost  of  living  in  cities  to 
the  cost  of  living  in  rural  sections  of  the  country.  It  was  a 

620  comparison  of  the  cost  of  living  in  59  cities  of  various  sizes. 
The  population  figures  of  those  cities  are  not  given  here,  but 

New  York  is  included,  and  cities  such  as  Clarksburg,  West  Virginia, 
Wichita,  Kansas,  Manchester,  New  Hampshire — cities  of  rather 
[1079]  small  size. 
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1  cannot  answer,  offhand,  the  population,  because  1  do  i^ot  have 
the  figures  with  me. 

Examination  by  the  Court  : 

In  Exhibit  V,  on  the  first  page,  the  table  gives  New  York  City  as 
of  January  1930,  and  then  “January  29,  1930.” 

The  differences  are.  if  my  recollection  serves  me  right,  that  all 
prices  about  January  1930  were  not  gotten  on  a  single  day.  4.nd  that 
represents  conditions  which  are  representative  of  January,, but  not 
any  particular  day.  In  the  other  column  the  prices  were  obtained  in 
a  single  day. 

Examination  continued  by  Mr.  Silverman  : 

I  have  not  made  a  study  of  the  percent  of  pensioners  {who  are 
married  or  who  have  dependents.  We  have  a  study  showing  |  the  pro¬ 
portion  of  persons  who  applied  for  annuity  under  the  first  Railroad 
Retirement  Act,  who  were  married  at  the  time  of  making  application 
under  that  Act — which  I  assume  would  be  reasonably  representative 
of  conditions  as  to  pensioners. 

[1081]  There  have  been  reductions  in  the  amount  of  annuities  paid 
under  the  voluntary  pension  plans  of  railroads  in  recent  years.  Of 
the  47  formal  and  semi-formal  pension  plans  of  which  we  have  record, 
35  plans,  in  the  study  of  the  Federal  Coordinator  of  Transportation* 
above  referred  to,  indicated  on  the  reports  retroactive  reductions  in 
the  amount  of  pensions  to  some  or  all  pensioners.  The  total  annuities 
being  paid,  as  of  January  1,  1934,  50.216  pensioners,  according  to  the 
records  obtained — perhaps  that  date  should  more  properly  be  Decem¬ 
ber  31,  1933 — was  $2,692,662.07  a  month.  It  excludes — If  any  pen¬ 
sioner  happened  to  die  on  December  31,  he  is  excluded  from  that 
621  tabulation,  so  it  is  actually  at  the  instant  of  time  between  1933 
and  1934. 

The  amount  of  pensions  originally  granted  to  these  50i216  pen¬ 
sioners  was  $2,942,722.54,  a  reduction  of  approximately  8J  percent. 
The  variation  of  reduction  as  between  the  individuals  within  the 
same  carrier,  since  there  were  some  differential  reductions  b}7  the 
same  carrier,  ranged  from  as  littles  as  1  percent,  in  some  cases,  to 
as  high  as  40  percent,  in  others. 

I  have  made  a  study  of  the  amounts  paid  under  the  forhial  pen¬ 
sion  plans  of  railroads  to  the  same  50,216  pensioners  I  have  just 
referred  to  as  of  the  close  of  December  31.  1933.  The  table  headed 
“Number  of  Pensioners  on  [1082]  Class  I  Railroads  Maintaining 
Formal  Pension  Plans  Classified  by  Amount  of  Monthly  j  Pension, 
as  of  December  31,  1933”,  portrays  the  result  of  my  study. 

(The  table  was  marked  “Defendants’  Exhibit  W”  and  was  there¬ 
upon  received  in  evidence.) 

With  reference  to  the  question  of  what  percentage  of  these  pen¬ 
sioners  could  support  a  minimum  subsistence  budget  on  th£  amount 
of  these  pensions,  taking  into  account  the  places  where  tjiese  pen¬ 
sioners  live  and  the  number  of  people  they  have  to  support: 


i 
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[10S3]  First,  as  to  the  method  of  arriving  at  the  conclusion  as 
to  the  number  of  persons  to  be  supported,  the  applications  received 
under  the  first  Railroad  Retirement  Act  were  mainlv  from  men  70 
or  over.  [10S4]  The  average  age  of  the  persons  from  whom  appli¬ 
cations  were  received  was  about  72.  The  average  age  at  which 
persons  are  retired  under  voluntary  pension  plans  has  been  around 
67,  so  that  the  age  of  persons  from  whom  applications  were  received 
under  the  first  Railroad  Retirement  Act  exceeds  the  average  age  of 
persons  at  retirement  on  voluntary  pension  plans  by  5  years. 

That  difference  is  sufficient  to  make  it  possible  to  state  that  there 
is  no  significant  variation  as  to  the  age  of  persons  who  made  applica¬ 
tion  under  the  first  Railroad  Retirement  Act  and  the  age  of  per¬ 
sons — at  least  as  of  December  31,  1933 — who  were  then  on 

622  voluntary  pension  rolls,  since,  moreover,  more  than  4.000  of 
those  persons  from  whom  we  receive  applications  were  per¬ 
sons  who  were  in  fac:  on  the  voluntary  pension  rolls  of  railroads 
and  who  were  included  in  the  definition  of  an  employee  under  the 
first  Railroad  Retirement  Act.  Therefore,  it  is  a  legitimate  con¬ 
clusion  that  the  comparison,  although  not  identical,  it  within  reason¬ 
able  scope  and  not  subject  to  a  large  margin  of  error,  although 
admittedly  some. 

That  tabulation  of  the  number  of  persons  who  did  make  applica¬ 
tion  for  annuity  under  the  first  Railroad  Retirement  Act  indicated 
that  76  percent  of  them  were  married.  There  were  in  addition  9.9 
percent — 99  dependents  per  thousand — other  than  a  wife,  making 
.86  persons  in  addition  to  the  man  himself  to  be  supported  by  the 
pension  received  under  the  Act,  if  we  are  measuring  the  pension 
against  the  amount  required  to  support  a  minimum  decency  budget. 

These  figures  which  have  been  presented  on  the  tables  here  refer 
to  the  cost  of  supporting  the  aged  couples.  In  order  to  [1085]  be 
on  the  safe  side,  I  have  assumed  that  these  figures  may  be  reduced 
by  25%  so  that  taking  a  general  average  of  the  budget  at  $600,  ther^ 
would  be  $450  required  to  support  at  a  minimum  decency  budget, 
according  to  the  budget  figures  which  have  been  presented  here. 
That  is  a  figure  which  is  considerably  lower  than  some  of  the  figures 
which  are  presented,  and  it  is  indicated  that  approximately  37 V2 
percent  of  the  persons  who  were  receiving  pensions  as  of  December 
31,  1933,  would  be  unable  to  support  the  budget  as  there  indicated. 
That  is  a  rough  interpolation  on  this  chart  (Exhibit  W).  That  is  an 
approximate  estimate. 

[1086]  I  have  made  studies  as  to  the  probability  of  an  employee’s 
receiving  a  pension  under  a  voluntary  railroad  pension  plan.  The 
table  headed  “Proportion  of  Railroad  Employees  Entering  Service 
at  Specified  Age  Who  Will  Become  Disabled  or  Attain  Age  70  after 
Completing  Specified  Period  of  Service”  accurately  portrays  the 
result  of  my  study  as  to  the  probability  of  an  employee’s  remaining 
in  continuous  service  for  the  road  for  the  periods  stated  at  the 

623  tops  of  the  columns  on  that  table. 
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(The  table  was  marked  “Defendants’  Exhibit  X”  and  was  there¬ 
upon  received  in  evidence.) 

Referring  to  Defendants’  Exhibit  X,  those  periods  of  years  at  the 
top  of  each  column — 10,  15,  20,  25,  and  30  years  of  continuous  service 
[1087]  have  been  used  here  with  reference  only  to  the  disability  part 
of  the  pension,  although  in  each  case  the  number  of  years  from  the 
age  of  entry  until  the  age  of  70  exceeds  the  minimum  period  shown 
for  disability  pensions.  I  have  not  attempted  to  vary  in  tjhis  par¬ 
ticular  table  the  service  requirement  for  age  70.  The  servicb  at  age 
70  on  a  continuous  basis  may  be  obtained  in  each  one  of  the  columns 
by  subtracting  the  age  of  entry  from  70. 

If  the  age  of  entry  was  13,  those  persons  who  attained  ag$  70  will 
have  had  at  that  time  57  years  of  continuous  service;  at  age  18,  52 
years  of  continuous  service ;  and  so  on. 

I  have  made  a  study  of  the  probability  of  a  new  entrant  into  rail¬ 
road  service  completing  30  years  of  railroad  service  with  the  same 
railroad.  We  have  made  a  study  relating  to  30  years’  continuous 
service  and  30  years’  total  service.  The  table  entitled  “Probability 
of  a  New  Entrant  Classified  by  Occupation  Completing  30  years  of 
Railroad  Service,  Seven  Railroads,”  shows  the  result  of  riiy  study 
with  respect  to  the  completion  of  30  years  of  continuous  service  and 
with  respect  to  the  completion  of  30  years  of  total  service,  j  By  way 
of  explanation  of  both  exhibits,  X  and  Y,  I  should  say  the  definitions 
of  continuous  service,  which  [1088]  have  been  adopted  with  reference 
to  both  these  calculations,  are  those  which  I  described  earlier.  A 
discharge  and  a  furlough  exceeding  one  year  were  counted  as  being 
interruptions  of  continuity  of  service,  and  a  furlough  of  le$s  than  a 
year,  irrespective  of  whether  in  fact  it  did  interrupt  continuous 
service,  was  not  so  recorded  for  the  purposes  of  this  particular  study. 
Moreover,  a  reinstatement  in  service,  following  the  discharge,  of 
which  there  were  some,  was  also  recorded  as  interrupting  his  con¬ 
tinuity  of  service. 

624  However,  the  figures  tend  to  understate  rather  than  over¬ 
state  the  number  of  interruptions  in  actual  practice,  which 
would  have  been  shown  had  we  followed  in  detail  the  definitions  of 
each  of  the  seven  roads  individually.  By  total  service  is  m^ant  being 
in  service  30  years  after  first  entering  the  service  of  the  particular 
railroad,  irrespective  of  any  interruptions  during  the  30-year  period. 

(Table  entitled  “Probability  of  a  New  Entrant  Classified  by  Occu¬ 
pation  Completing  30  years  of  Railroad  Service,  Seven  Railroads”, 
was  marked  “Defendants’  Exhibit  Y”  and  was  thereupon  received 
in  evbidence.) 

[1089]  I  have  made  a  study  indicating  the  relationship  between 
the  number  of  persons  retired  on  pensions  in  the  period  from  July  1, 
1924,  to  December  31,  1933,  to  the  average  number  of  persons  and 
the  several  occupational  groups  in  that  same  period.  The  table 
headed  “Number  and  Percentage  of  Retirements  ClassifiecJ  by  Occu¬ 
pation,  All  Class  I  Railoads  with  Formal  Pension  Plains,  July  1, 
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1924,  to  December  31.  1933",  accurately  portrays  the  result  of  my 
study. 

(The  table  was  marked  “Defendants’  Exhibit  Z”  and  was  there¬ 
upon  received  in  evidence.) 

I  have  made  a  study  of  the  average  pensions  paid  under  the  volun¬ 
tary  pension  plans  of  the  railroads  to  the  pensioners  of  different 
occupational  groups.  That  study  is  based  on  the  pension  as  of 
December  31,  1933;  or,  in  the  case  pi  persons  who  died  between 
July  1,  1924,  and  December  31,  1933,  the.  last  pension  date  before 
death  is  taken  as  the  basis  of  the  average.  The  table  headed  “Aver¬ 
age  Monthly  Pension  [1090]  for  Each  of  26  Groups  of  Occupations, 
All  Class  I  Railroads  with  Formal  Pension  Plans,  1924-1933”,  ac- 
curatelv  states  the  results  of  mv  studv. 

•/  V 

(The  table  was  marked  “Defendants’  Exhibit  A  A”  and  was  there¬ 
upon  received  in  evidence.) 

I  have  made  a  study  of  the  average  number  of  years  of  service 
of  pensioners  in  various  occupations  on  the  railroads  having 
625  formal  pension  plans,  that  is  a  study  of  the  number  of  years 
of  service  as  reported  to  the  Federal  Coordinator  of  Trans¬ 
portation,  with  some  interpolations  where  the  actual  net  service  was 
not  shown  in  the  return,  but  it  substantially  indicates  the  average 
number  of  years  of  service  of  persons  having  these  occupational 
classifications  under  the  rules  in  existence  on  the  particular  railroad 
which  made  the  retirement.  The  table  headed  “Average  Number  of 
Years  of  Service  of  Pensioners  in  26  Occupations,  All  Class  I  Rail¬ 
roads  with  Formal  Pension  Plans,  1924-1933”,  accurately  portrays 
the  result  of  that  study. 

[1091]  (The  table  was  marked  “Defendants’  Exhibit  BB”  and  was 
thereupon  received  in  evidence.) 

I  have  made  a  study  of  the  relation  of  the  amount  of  pensions 
paid  under  the  voluntary  pension  plans  of  the  railroads  to  the  value 
of  the  services  rendered  by  the  particular  pensioner.  That  study  is 
based  on  the  ratio  of  the  compensation  in  the  final  10  years  of  service 
to  the  average  compensation  over  the  whole  period  of  service.  As¬ 
suming  that  the  compensation  over  the  whole  period  of  service  repre¬ 
sented  a  measure  of  the  value  of  services,  the  ratios  would  indicate  the 
corresponding  differentials,  although  not  the  exact  ratio,  between 
pensions  paid  on  the  average  to  persons  in  the  several  occupational 
groups  and  the  wage  over  the  whole  period  of  service  as  representa¬ 
tive  of  the  value  of  that  service.  The  table  headed  “Comparison  of 
Annual  Average  Compensation  in  Final  10  Years  of  Service  and 
Annual  Average  Compensation  over  Whole  Period  of  Service,  for 
Typical  Ages  at  Entry  and  at  Retirement,  in  the  Experience  of 

1925,  1929,  and  1933,  Thirteen  Railroads”,  accurately  portrays  the 
results  of  the  study  I  have  described,  in  so  far  as  they  are  reproduced 
here.  It  covers  only  three  [1092]  ages  of  entry  and  two  ages  of  re- 
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tirement,  giving  a  total  of  thirty-six  comparisons  made  in  each  of 
those  three  years. 

(The  table  was  marked  “Defendants5  Exhibit  CC”  and  was  there¬ 
upon  received  in  evidence.) 

626  The  table  headed  “Total  Number  of  Male  Gainful  Workers 
in  Transportation  and  Communication  Industries  and ! Percent¬ 
age  Distribution  of  Total  in  Each  Industry  by  Specified  Ag^  Groups 
as  Reported  for  the  United  States  Census  of  Occupations  f<t>r  April, 
193055  is  [1093]  a  representation  of  the  summaries  made  by  tlje  Census 
of  the  answers  to  the  questions  as  to  age  and  gainful  occupation, 
asked  of  each  person  enumerated  in  the  United  States  Census  of 
April  1930,  or  of  the  person  replying  for  him,  with  reference  to  the 
steam  railroad  and  other  transportation  and  communication  in¬ 
dustries. 

(The  table  was  marked  “Defendants’  Exhibit  DD”  and  was 
thereupon  received  in  evidence.) 

The  table  entitled  “Median  Age  of  Male  Gainful  Workers  in  Trans¬ 
portation  and  Communication  industries,  April  1930”  is  bqsed  upon 
the  same  data  as  the  data  in  the  table  immediately  preceding. 

(The  table  was  marked  “Defendants’  Exhibit  EE”  and  was  there¬ 
upon  received  in  evidence.) 

I  have  made  a  study  of  the  possibility  of  an  increase  in  the  num¬ 
ber  and  proportion  of  railroad  employees  over  65  years  of  age  on  the 
railroads  of  the  United  States  under  conditions  existing  prior  to  the 
Railroad  Retirement  [1094]  Act.  I  have  seen  a  copy  of  th|e  stipula¬ 
tion  of  May  19,  1936,  in  this  case,  relating  to  the  amounts  t|o  be  paid 
under  the  Railroad  Retirement  Act  in  annuities.  My  studv  of  the 
possibilities  of  increase  in  the  number  and  proportion  of  railroad 
employees  over  the  age  of  65  on  the  railroads  of  the  United  States 
is  based  upon  the  same  assumptions  as  those  contained  in  tpat  stipu¬ 
lation  with  one  exception;  that  in  that  stipulation  the  babis  of  the 
rate  of  retirement  was  one  which  was  calculated  to  be  applicable  to 
the  Railroad  Retirement  Act  and  its  operation.  Here  we  have  used 
as  the  rate  of  retirement,  the  actual  rate  found  for  the  thirteen  rail¬ 
roads  included  in  our  major  sample  during  the  period  fro?n  1925  to 
1928.  The  table  headed  “Estimated  Proportion  of  Employees  Aged 
65  and  Over,  All  Railroads  in  the  United  States,  1934  to  1954” 

627  portrays  the  results  of  [1095]  that  study  on  those  assumptions. 
May  I  add  that  when  the  rate  of  retirement  changes,  it  is,  of 

course,  necessary  to  use  projections  of  withdrawal  rates  and'  disability 
rates  and  mortality  rates  to  an  age  further  than  they  were  used  in 
connection  with  the  study  in  connection  with  the  Railroad  Retirement 
Act  as  contained  in  the  stipulation. 

These  studies  also  assume  that  the  rate  of  retirement  with  pension 
was  the  rate  of  retirement  with  pensions  actually  found  on  the 
thirteen  roads.  In  applying  that  rate  of  retirement  to  all  railroads, 
it  was  assumed  that  that  rate  of  retirement  on  pensions  Iwas  appli- 

104781—56 - 26 
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cable  but  that  there  was  an  additional  30  percent  of  the  total  retire¬ 
ments  at  65  and  over  who  were  not  eligible,  so  the  rate  of  retirement 
at  65  and  over  was  increased  in  the  ratio  approximately,  if  my  mem¬ 
ory  serves  me  correctly— I  haven’t  the  figures  here — of  41.3. 

[1096]  (Table  entitled  44 Estimated  Proportion  of  Employees  Aged 
65  and  Over,  All  Railroads  in  the  United  States,  1934  to  1954”,  was 
marked  “Defendants’  Exhibit  FF”,  and  was  thereupon  received  in 
evidence  solely  as  the  calculation  of  the  witness  on  the  assumptions 
stated.) 

[1097]  I  have  made  a  study  of  the  relation  of  the  ages  of  employees 
on  railroads  to  their  share  in  the  average  increase  or  decrease  of 
salaries  paid  employees  of  the  same  occupations.  Referring  to  the 
table  headed  “Ages  (as  of  1929)  at  which  Graduated  Average  Annual 
Earnings  Rose  Less  Than  the  Average  for  Specific  Occupations  be¬ 
tween  1925  and  1929,  Thirteen  Railroads”,  ’which  table  has  also  an¬ 
other  heading  underneath  the  first  table,  being  “Ages  (as  of  1935) 
at  which  Graduated  Average  Annual  Earnings  Fell  More  Than  the 
Average  for  Specific  Occupations  between  1929  and  1935,  Thirteen 
Railroads”,  that  table  shows  the  results  of  the  study.  The  calcu¬ 
lations  which  are  given  here  were  based  on  the  graduated  salary 
scales,  full-time  and  full  and  part-time  employees,  which  were  con¬ 
structed  in  connection  with  the  valuations  made  of  the  various  retire¬ 
ment  plans.  From  those  graduated  salary  scales  an  average 
628  was  arrived  at  to  determine  what  those  persons  in  1929,  who 
had  been  in  service  in  1925,  were  earning,  and  a  comparison 
was  made  between  those  two  averages. 

Those  averages  were  constructed  on  three  different  bases,  using 
three  different  sets  of  weights,  and  the  percentage  of  change  was 
compared  with  the  percentage  of  change  of  persons  in  each  group  at 
ages  in  1929,  four  years  older  than  in  1925,  [1098]  and  those  per¬ 
centage  changes  were  compared,  and  the  total  summarizes  the  ages 
at  which  employees’  earnings  increased  more  than  the  average  in¬ 
crease  between  1925  and  1929;  and  at  which  they  decreased  more — 
there  was  a  decrease  in  all  occupations — between  1929  and  1933  than 
the  average. 

(Table  entitled  “Ages  (as  of  1929)  at  which  Graduated  Average 
Annual  Earnings  Rose  Less  Than  the  Average  for  Specific  Occupa¬ 
tions  between  1925  and  1929,  Thirteen  Railroads”,  and  “Ages  (as  of 
1933)  at  which  Graduated  Average  Annual  Earnings  Fell  More 
Than  the  Average  for  Specific  Occupations  between  1925  and  1933, 
Thirteen  Railroads”,  was  marked  “Defendants’  Exhibit  GG”,  and 
was  thereupon  received  in  evidence.) 

Referring  to  Exhibit  GG,  all  that  that  contains  is  the  ages  at  which 
the  increase  or  decrease  in  the  earnings  varied  from  the  average. 
It  does  not  give  the  amounts  of  those  variations.  I  have  made  some 
calculations  as  to  the  amount  of  those  variations,  but  I  have  not  them 
here  wdth  me.  Generally  speaking,  the  differences  tend  to  increase 
with  age. 
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With  reference  to  the  extent  to  which  either  by  agreement  with 
labor  organizations  or  by  operating  rules  of  the  railroads  provision 
is  made  pertaining  [1099]  to  the  employment  or  the  retention  in 
employment  of  incapacitated  and  aged  employees  on  the  railroads,  we 
have  made  or  had  made  an  examination  of  agreements  between  labor 
organizations  and  the  carriers  on  27  railroads,  which,  I  believe,  is 
the  number  which  is  listed  on  the  table.  We  have  examined  nearly 
127  agreements  on  those  27  railroads,  the  number  of  employees 
involved  on  all  the  railroads  in  1934  averaging  647,000  plus. 

629  There  are,  according  to  our  study,  23  agreements  with  clerks’ 
organizations  among  22  railroads  having  employees  Jn  a  total 

of  478,000  plus,  in  which  there  was  to  be  some  effort  to  furnish  em¬ 
ployment  to  persons  who  are  unable  to  perform  their  presetnt  duties. 

There  are  40  agreements  on  26  railroads  out  of  a  total  of!  127  stud¬ 
ied  in  the  shop-crafts. 

There  are  22  agreements  with  19  railroads  in  the  signal  and  tele¬ 
graph  maintenance  crafts. 

All  of  this  appears  in  this  table.  This  table  headed  “^Extent  of 
Agreements  or  Operating  Rules  Pertaining  to  Employment  of  In¬ 
capacitated  and  Aged  Employees  of  27  Class  I  Railroads  in  the 
United  States,  1934”,  summarizes  the  results  of  my  stwjly  of  the 
types  of  clauses  in  agreements  or  operating  rules,  and  givesj  the  num¬ 
ber  of  agreements  or  rules,  the  number  of  railroads  with  agreements 
or  rules,  the  average  number  of  [1100]  employees  in  1934  on  railroads 
with  agreements  or  rules,  and  the  percentage  of  all  employees  on  rail¬ 
roads  with  agreements  or  rules. 

(The  table  was  marked  “Defendants’  Exhibit  HH”  and  was  there¬ 
upon  received  in  evidence.) 

The  table  headed  “Extent  of  Agreements  between  Standard  Rail¬ 
road  Labor  Organizations  and  27  Class  I  Railroads  in  t^ie  United 
States,  1934”,  shows  the  agreements  among  those  of  the  immediately 
preceding  tabulation  which  were  with  standard  labor  organizations 
rather  than  with  company  unions. 

(The  table  was  marked  “Defendants’  Exhibit  II”  and  was  there¬ 
upon  received  in  evidence.) 

Defendants’  Exhibits  HH  and  II  refer  to  27  railroads.  That  does 
not  mean  that  those  are  the  only  railroads  which  have  shch  [1101] 
operating  rules  or  agreements.  It  merely  means  that  we  took  a  27- 
railroad  sample,  since  we  did  not  have  sufficient  time  to  make  an 
examination  into  all  the  agreements.  In  selecting  the  27|  railroads, 
we  made  no  selection  with  any  preconceived  idea;  endeav- 

630  ored  to  get  a  representative  cross-section  of  the  industry.  Since 
we  have  not  made  studies  outside  of  the  27,  I  am  fnot  myself 

prepared  to  state  as  to  the  representative  nature  of  the  sample. 

I  have  made  studies  for  those  persons  who  engaged  me  br  engaged 
my  employers  to  make  studies  for  them  as  to  what  a  pension  system 
should  do  and  how  it  should  be  operated  so  as  to  do  it.  I  have  never 
been  employed  by  a  railroad  to  make  a  study  for  it.  [1102]  I  have 
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made  studies  in  which  I  have  tried  to  determine  what  the  function  of 
a  railroad  pension  plan  should  be.  Those  studies  were  made  in  con¬ 
nection  with  the  writing  of  mv  book  on  Industrial  Pension  Svstems 
and  in  studies  for  the  Federal  Coordinator  of  Transportation.  These 
studies  for  the  most  part  consist  of  work  for  the  section  of  labor 
relations  for  the  Federal  Coordinator  to  determine  what  sorts  of 
svstems  of  retirement  insurance  and  other  related  measures  for  the 
protection  of  employees  would  best  serve  the  interests  of  railroad 
labor  and  aid  the  Coordinator  in  the  performance  of  his  function 
of  securing  for  the  industry  as  a  whole  greater  economy  and  efficiency 
of  operation.  My  studies  involved  a  detailed  analysis  of  the  provi¬ 
sions  of  present  voluntary  railroad  pension  systems. 

[1103]  In  my  judgment  the  function  of  a  retirement  system  in 
industry  is  to  provide  for  the  satisfactory  removal  of  the  aged  em¬ 
ployees  from  the  service  of  the  employer.  Any  method  which  will 
provide  him  with  adequate  subsistence  will  enable  the  employer  to 
dispense  with  the  services  of  the  employee,  which  otherwise  he 
could  not  do.  Also  to  provide  that  in  the  course  of  making  pos¬ 
sible  that  removal  from  service  there  shall  be  no  inequities  and  in¬ 
equalities  introduced  which  would  in  anv  wav  tend  to  the  disad- 
vantages  of  any  persons  who  were  not  subject  to  immediate 
retirement.  It  would  secure  the  payment  of  annuities  which  [1104] 
had  been  entered  upon  and  would  make  certain  that  those  which 
were  due  would  be,  in  fact,  granted  and  paid. 

The  main  objective  of  the  employer  in  an  industrial  pension  plan 
is  to  remove  from  his  service  those  persons  who  by  age  or  on  account 
of  incapacity  are  able  no  longer  to  render  efficient  and  effective 
631  service.  My  answer  is  based  in  part  upon  the  objectives  as 
stated  to  me  by  the  corporations  which  employed  me  as  a 
consultant  with  reference  to  their  pension  plans. 

[1105]  It  is  the  consensus  of  opinion  among  persons  who  have 
studied  and  are  familiar  with  industrial  pension  systems  that  that 
is  the  primary  function  of  an  industrial  pension  plan.  I  base  my 
opinion  that  that  is  the  consensus  of  opinion  upon  my  work  in  con¬ 
junction  with  other  persons  who  are  engaged  by  corporations  or  by 
insurance  companies  to  formulate  and  install  and  operate  industrial 
pension  systems.  I  have  examined  the  published  opinions  of  other 
persons  who  have  made  studies  of  industrial  pension  plans.  I  have 
examined  the  studies  of  the  National  Industrial  Conference  Board, 
which  are  published  without  title,  studies  by  Mr.  Abraham  Epstein; 
and  studies  of  Mr.  Luther  Conant,  which  bear  out  and  indicate  an 
agreement  with  the  point  of  view  which  I  have  just  taken. 

I  might  add  the  published  studies  of  persons  like  Mr.  Walter 
Forster,  who  has  constructed  more  insurance  or  re-insurance  plans 
than  any  other  man  in  the  country,  who  has  stated  in  public  his 
opinion  along  that  line;  and  numerous  insurance  executives;  and 
Professor  J.  Douglas  Brown,  of  the  Industrial  Relations  Section 
of  Princeton  University,  who  has  made  studies  on  the  subject.  I 
have  here  published  statements  of  experts  as  to  [1106]  this  matter. 
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The  Court.  I  do  not  think  we  ought  to  go  into  everything  that  has 
been  written.  He  has  stated  that  their  views  are  in  accordance  with 
his.  ! 

Mr.  Silverman.  All  right. 

(Examination  continued.) 

An  industrial  plan,  including  a  railroad  pension  plan,  has,  from 
the  standpoint  of  the  employer,  another  equally  important  func¬ 
tion  from  the  long-run  point  of  view,  not  as  important  perhaps  in 
the  immediate  presence  of  the  situation  demanding  relief,  J  and  that 
is  that  the  contentment  and  satisfaction  of  the  employees  ^*ith  their 
work  or  with  their  jobs  shall  be  maintained  at  a  maxijmum. 

632  I  have  made  studies  which  indicate  what  the  continuity  of 
service  is  for  those  railroads  which  do  have  pension  plans, 

based  upon  the  experience  of  a  5-year  period  from  July  1,  1924,  to 
Julv  1.  1929.  and  from  the  latter  date  until  December  31,  1933. 

Taking  the  withdrawal  rates  which  were  found  to  exist  for  those 
periods,  we  have  made,  in  connection  with  those  valuations  which 
I  have  referred  to  before,  tables  which  would  indicate  the  rate  of 
withdrawal  of  persons  at  various  ages  [HOT]  and  periods  of  service 
by  methods  corresponding  to  those  used  in  the  construction  of  tables 
on  mortality,  and  have  been  able  to  indicate  the  probability  of  per¬ 
sons  completing  periods  of  service. 

With  specific  reference  to  the  question  of  the  effect  of  railroad 
pension  plans  in  promoting  continuity  of  service,  we  havfe  made  a 
study,  in  connection  with  the  probability  of  remaining  m  service 
for  30  years  continuously,  to  determine  the  influence  on  that  prob¬ 
ability  of  remaining  in  service  of  the  wiping  out  of  all  withdrawals 
from  service  made  voluntarily  by  the  employee,  retaining  c^nly  those 
causes  of  withdrawal  over  which  the  employee  could  not  have  had 
control.  [1108]  The  study  concerned  the  effect  on  the  total  probabil¬ 
ity  of  attaining  30  years  in  continuous  service,  [1109]  on  thb  assump¬ 
tion  that  all  withdrawals  made  at  the  option  of  the  employee  himself 
were  eliminated. 

The  table  which  is  Exhibit  Y  showed  that  on  the  basis  of  con¬ 
tinuous  service  in  the  period  from  July  1,  1929,  to  December  31, 
1933,  using  round  figures  of  100  entrants  into  the  service,'  96  would 
not  be  in  the  service  at  the  end  of  30  years,  or  if  they  were  in  the 
service  they  would  have  had  their  continuity  interrupted.  If  all  the 
withdrawals  made  voluntarily  by  employees  were  eliminated,  the 
probability  of  surviving  the  30  years  in  continuous  servied  would  be 
0.10.  In  other  words,  90  of  the  original  100  would  have  left  the 
service  before  completing  30  years  continuously.  In  otfyer  words, 
of  the  96  withdrawals  which  would  in  fact  occur,  under  tlie  experi¬ 
ence  of  July  1,  1929,  to  December  31,  1933,  over  a  period  of  30 

633  years,  6  would  have  been  caused  by  the  voluntary  choice  of 
the  employee  himself.  In  other  words,  1  out  of  16  with¬ 
drawals  was  the  area  in  which  the  voluntary  action  of  thb  employee 
himself  was  a  controlling  factor. 
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[1110]  I  know  of  no  instances  where  pensions  paid  by  railroads 
to  their  employees  have  been  cut  off  because  the  railroad  was  in 
receivership  or  trusteeship  under  Section  77  of  the  Bankruptcy 
Law.  I  know  of  instances  in  which  they  have  continued  to  pay 
them.  At  the  present1  time,  according  to  reports  which  we  have* 
the  Central  of  Georgia,  the  Florida  East  Coast  and  the  New  Haven 
are  paying  pensions.  They  are  the  roads  that  are  in  our  list  of  car¬ 
riers  having  plans  which  have  continued  as  to  the  gratuity  allow¬ 
ances.  I  have  no  information  as  to  the  continuance  of  gratuity 
allowances  in  any  informal  or  semi-formal  plan.  There  may  be 
such.  [1111]  In  past  periods  there  have  been  other  carriers  which 
have  paid  pensions  during  receivership.  In  fact,  the  Missouri  Pacific 
initiated  its  pension  plan,  according  to  our  records,  in  1917,  when  it 
was  in  receivership.  I  have  compared  the  railroad  retirement  act 
with  the  voluntary  pension  plans  of  the  railroads  with  a  view  to  de¬ 
termining  the  comparative  efficacy  of  the  two  in  promoting  what  I 
have  stated  to  be  the  functions  of  a  pension  or  retirement  plan.  I 
have  attempted  to  arrive  at  some  conclusions  as  to  the  probable  effi¬ 
cacy.  Since  the  Railroad  Retirement  Act  is  not  yet  operative  we  do 
not  have  the  benefit  of  actual  experience;  but  based  on  my  studies 
of  various  pension  systems  in  railroad  and  other  industries,  I  have 
come  to  the  following  conclusions : 

Mr.  Aronson.  That  is  objected  to,  if  the  Court,  please,  not  only 
on  the  ground  of  our  underlying  objection  to  this  testimony  gener¬ 
ally,  but  also  on  the  ground  that  it  is  of  no  probative  value  in  respect 
of  any  issue  in  this  case — a  comparison  of  two  systems.. 

The  Court.  I  will  let  it  in.  i 

[1112]  First,  as  to  the  operation  of  the  voluntary  pension  sys¬ 
tems  themselves  and  as  to  the  inefficacy  in  reducing  and  controlling 
the  number  of  persons  who  are  aged  65  or  over  or  who  are 

634  incapacitated  ih  the  service  of  railroads:  As  the  evidence  of 
the  study  of  the  thirteen  roads  indicates,  despite  the  fact  that 

the  railroad  industry  has  pension  systems  which  are  more  widespread 
than  in  any  other  industry,  there  has  been  an  increasing  and  marked 
rise  in  the  proportion  of  persons  aged  65  and  over. 

635  Second,  the  systems  have  operated  in  favor  of  higher  paid 
employees  to  the  disadvantage  of  lower  paid  employees.  All 

of  our  calculations  show  that  the  probability  of  surviving  in  service 
for  the  rank  and  file  employee  is  materially  lower  than  the  probability 
of  surviving  in  service  of  an  employee  who  is  in  the  executive  or  tech¬ 
nical  or  other  higher- rated  jobs  in  that  industry.  Moreover,  the  bene¬ 
fits  which  these  higher-paid  employees  receive  are  such  as  to  be  much 
larger  relative  to  the  value  of  their  service  over  the  whole  period  of 
service  than  are  the  corresponding  pensions,  if  any,  paid  to  the  em¬ 
ployees  in  the  lower  paid  ranks. 

Third,  during  the  whole  period  of  operation  of  railroads,  with 
minor  exceptions,  no  provision  whatever  has  been  made  for  the  con¬ 
tinuation  of  these  plans  by  laying  foundations  for  their  financial 
support,  despite  the  overwhelming  evidence  of  [1113]  the  continu- 
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ation  of  the  growth  of  pension  payments,  despite  the  long  Accepted 
and  not  challengeable  experience  in  other  industries  where  it  ^ias  been 
definitely  shown  that  reserves  invested  outside  the  particular  business 
sufficient  to  support  a  pension  system  are  necessary  for  the  continued 
successful  operation  of  a  pension  system,  the  railroad  industry  up  to 
date  has  accumulated  no  such  reserves. 

Fourth.  This  experience  culminated  in  the  depression  in  wide¬ 
spread  reductions  in  annuities  paid  and  pensions  paid  to  employees, 
an  experience  which  has  no  parallel  in  any  other  industry!  It  has 
been  marked,  even  prior  to  the  advent  of  the  Railroad  Retirement  Act, 
by  complete  cessation  of  retirement  on  at  least  one  railroad  t  and  de¬ 
spite  the  retrenchment  in  the  amount  of  payments — that  is,  payments 
individually — the  total  payments  have  continued  to  grow  and  under 
existing  conditions  will  undoubtedly  continue  to  grow  for  m^ny  years 
in  the  future,  unless  there  is  a  studied  effort  on  the  part  of  th£  carriers 
or  some  opportunity  created  whereby  great  numbers  of  ol^l  men  or 
who  are  approaching  old  age  will  be  eliminated  entirely  [from  the 
service  of  the  railroads. 

The  situation  with  regard  to  the  voluntary  plans  therefore  is 
636  that  they  have  both  failed  to  retire  old  men  and  they  have 
failed  to  lay  a  basis  for  security.  While  in  other  industries  and 
large  corporations  which  have  maintained  pension  systems  tjhey  have 
been  rapidly  strengthening  their  foundations  both  financially  and  in 
terms  of  a  plan  for  making  contractual  guarantees,  there  has  been  no 
such  development  in  the  railroad  industry.  [1114]  So  that  the  experi¬ 
ence  with  voluntary  plans  has  not  been  satisfactory  and  givek  promise 
of  being  less  satisfactory  as  time  goes  on. 

The  railroad  Retirement  Act  begins  by  providing  for  the  payment 
of  annuities  which  are  distinctly  larger  than  those  payable  Under  the 
voluntary  pension  systems.  Based  on  the  studies  to  which  reference 
has  been  made,  the  average  amount  of  annuity  initially  will  be  ap¬ 
proximately  $80  a  month,  as  against  an  average  at  present,  jhnder  the 
voluntary  pension  systems,  of  approximately  $57  for  new  employees, 
which,  on  the  basis  of  the  level  of  wages  during  the  last  few  years, 
unless  there  is  a  recovery  of  wage,  will  drop  to  $55  and  perhaps 
slightly  lower.  i 

The  first  and  immediate  benefit  of  the  Railroad  Retirement  Act, 
therefore,  is  to  offer  a  possibility  for  employees  to  retire  on  annuities 
which  are  far  more  nearly  able  to  support  them  and  unless  they 
get  such  promise  there  is  little  use  to  hope  for  retirement,  j 

Secondly,  it  offers  a  sufficiently  large  basis  for  support  to  enable 
the  carriers  to  enforce  their  compulsory  retirement  rules  efr  for  car¬ 
riers  which  have  thus  far  been  unable  to  see  their  way  clear  to  in¬ 
stituting  such  compulsory  retirement  rules,  to  make  retirements  ac¬ 
cording  to  the  needs  of  the  industry.  There  is  a  definite  security 
behind  Ihe  offer  of  these  annuities,  since  they  are  entered  into  and 
the  retirements  are  made  in  the  belief  and  assumption  tha,t  the  pay¬ 
ments  coming  from  the  United  States  Treasury  will  be  continued  as 
the  law  provides. 
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Third.  Irrespective  of  the  action  of  individual  employees,  [1115] 
whether  they  leave  the  service  or  whether  they  do  not,  whether  they 
are  discharged  or  whether  they  are  not,  there  is  an  assurance 

637  that  beginning  at  age  65  those  persons  who  qualify  as  em¬ 
ployees  under  the  Railroad  Retirement  Act  will  receive  an 

annuity  paid,  under  the  laws  of  the  United  States,  from  the  Treasury 
of  the  Federal  Government;  so  that  irrespective  of  any  action  at 
the  present  moment  an  employee  has  the  satisfaction  of  knowing  that 
some  provision  for  his  old  age  is  accruing  with  each  moment  of 
continuing  lengthening  service.  As  a  corollary  to  that  service,  irre¬ 
spective  of  the  railroad  for  which  the  service  is  rendered,  it  carries 
with  it  that  benefit,  so  that  no  longer  are  workers  tied  to  individual 
railroads  (in  so  far  as  they  tied,  which  the  withdrawal  rates  seem 
to  indicate  is  slight),  but  however  slight,  even  that  tie,  which  is 
generallv  regarded  as  being  against  the  interest  of  the  economic  or- 
der;  or.  to  put  it  in  other  words,  generally  regarded  as  being  an 
uneconomic  form  of  inducement,  is  severed. 

To  summarize :  The  Railroad  Retirement  Act  therefore  makes  pos¬ 
sible  retirement,  frees  the  carriers  of  the  restrictions  surrounding  the 
making  of  retirements,  gives  the  employees  an  offer  of  security  and 
promise  of  a  benefit  payable  in  their  old  age  when  they  are  no  longer 
able  to  work,  which  will  enable  the  railroads  to  both  reduce  and 
control  super-annuation  and  offer  security  to  employees,  which  does 
not  now  [1116]  exist. 

I  may  add  that  since  annuities  are  based  in  large  part  on  pay 
over  the  whole  period  of  service,  with  the  exception  of  certain  quali¬ 
fications  respecting  prior  service,  introduced  no  doubt  because  of 
changes  in  the  value  of  monev  or  wages  in  the  last  generation,  the 
ratio  of  the  annuities  which  will  be  paid  to  the  value  of  services 
rendered  will  be  far  more  equitable  than  under  existing  voluntary 
plans. 

[1117]  Exhibit  T  shows  that  in  group  4  (railroads  without  pen¬ 
sion  plans)  there  is  a  distinctly  larger  proportion  of  persons  65  and 
over  than  in  the  other  three  groups.  Group  4  has  a  total  of  5.3, 
65  and  over,  as  compared  with  4.5  in  Group  3.  In  concentration 
of  employees  65  and  over,  Group  1  is  the  lowest;  Group  2  is 

638  the  next;  Group  3  is  the  next  highest  and  Group  4  is  the 
highest.  They  rank  in  that  order. 

The  correlation  between  the  existence  of  a  pension  system  of  a 
particular  type  and  the  proportion  of  persons  65  years  of  age  and 
over  is  so  great  as  to  make  it  a  mathematical  certainty  that  there  is 
causal  relationship  between  the  payment  of  pensions  under  pension 
plans  and  the  proportion  of  employees  65  and  over. 

[1118]  I  have  asked  questions  of  persons  who  are,  I  assumed,  in  a 
position  to  know,  some  of  whom  I  named  this  morning,  as  to  the 
reasons  for  the  fact  that  persons  who  were  aged,  working  for  com¬ 
panies  which  had  no  pension  systems,  were  not  retired,  and  the  answer 
has  always  been  that  they  were  not  retired  because  repercussions 
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would  result  if  persons  were  moved  from  employment  without  com¬ 
pensation  and  by  and  large  would  be  unable  to  support  themselves. 

Another  reason  is  that  there  are  also  in  existence,  as  I  testified  this 
morning,  certain  agreements  between  labor  organizations  ^nd  car¬ 
riers  which  provide  for  continuation  in  service  of  persons  (who  are 
aged  or  incapacitated.  As  to  the  exact  relation  of  agreements  on 
specific  roads  included  in  specific  groups  in  this  tabulation  we  have 
not  made  a  complete  canvass.  There  are  also  personal  and  human 
ties  between  the  management  of  the  railroads,  particularly  officers 
in  supervisory  capacities,  who  have  the  right  to  discharge;  men,  in 
so  far  as  it  is  possible  under  the  agreements  which  are  in  existence, 
and  who  would  unquestionably  prefer  not  to  retire  person^  without 
compensation  if  it  were  possible  to  retain  them  in  service.  In  the 
term  “officers  in  a  supervisory  capacity”  I  include  minor  officers  on 
the  roads  who  have  immediate  contact  with  the  men  in  so  far  as  un¬ 
der  the  particular  conditions  on  the  road  they  have  power  to  discon¬ 
tinue  employment  of  particular  [1119]  individuals. 

Exhibit  T  is  based  on  reports  supplied  to  us  by  Dr.  Juliqs  Parme- 
lee,  Director  of  the  Bureau  of  Pailwav  Economics.  He  supplied  us 
with  the  age  and  service  distributions  on  129  railrokds.  We 
639  have  included  in  this  particular  tabulation  all  of  j:hose  129 
railroads,  numbering  81  separate  reports  which  gav^  data  as 
of  January  1,  1932.  Of  the  total  number  of  employees  included  in 
the  129  railroads,  approximately  1,215,000,  we  have  in  this  tabula¬ 
tion  809.000,  approximately.  The  figures  supplied  to  ufe  by  Dr. 
Parmelee  contained  figures  with  reference  to  the  Souther^  Railway 
as  of  the  end  of  1929.  Whether  it  was  dated  January  lj  1930,  or 
December  31,  1929,  I  do  not  know,  but  it  was  the  end  of  the  year. 
As  of  that  date,  of  the  employees  of  the  Southern  Railway,  according 
to  the  information  supplied  me  by  Dr.  Parmelee,  3.7  perbent  were 
between  65  and  69.  and  1.5  percent  [1120]  were  TO  and  ovejr,  accord¬ 
ing  to  the  information  which  was  supplied  me.  We  have  also  the 
number  of  employees  of  the  Southern  Railway  in  service  ih  Septem¬ 
ber  1934  who  were  born  on  or  before  Januarv  31,  1865.  There  were 

_  * 

reported  to  us,  or  to  the  Railroad  Retirement  Board,  959  employees 
forming  2.83  percent  of  the  total  number  of  employees  in  'service  in 
September  1934.  All  of  them  were  then  within  a  month  or  two  of 
70  or  older,  so  that,  generally  speaking,  it  may  be  regarded  as  the 
number  at  70  and  over. 

There  are  certain  recognized  difficulties  which  are  caused  by  the 
restriction  of  pension  systems  to  an  individual  company  basis.  There 
are  the  difficulties  of,  first,  the  restriction  of  service  to  service  with 
a  single  company  which  both  tends  to  restrict  opportunities  for  mak¬ 
ing  changes  in  the  interest  of  economy  and  efficiency  as  between  em¬ 
ployees  from  one  company  to  another.  There  is  a  tendency  on  the 
part  of  companies  maintaining  pension  systems  strengthening  a  pre¬ 
existing  tendency  which  limits  and  reduces  the  volume  qf  employ¬ 
ment.  There  is  a  restriction  in  the  financial  basis  which  makes  it 
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impracticable  for  a  company  faced  with  competition  to  enter  into  a 
program  which  may  l>e  beyond  its  ability  to  support,  and  conse¬ 
quently  the  level  of  the  benefits  which  are  payable  under  a  certain 
plan  are  likely  to  be  materially  lower  than  those  which  could  be 
[1121]  maintained  if  the  payments  were  to  be  made  by  a  large 

640  number  of  concerns,  particularly  in  a  single  industry,  or  if  the 
system  were  to  be  supported  by  reference  to  general  taxation 

backed  by  the  Government.  By  a  pension  or  retirement  annuity  sys¬ 
tem  having  either  a  national  or  nation-wide  basis  of  support,  these 
difficulties  could,  in  large  part,  be  eliminated  because  of  the  fact  that 
it  would  be  possible  to  free  the  system  from  the  restrictions  which 
are  inherent  in  a  narrowly  limited  type  of  plan. 

Based  on  the  data  from  the  seven  roads  made  the  basis  of  retire¬ 
ment  on  a  continuous  service  basis,  on  the  basis  of  measurements 
relating  to  continuous  service,  we  have  made  some  studies  of  the 
costs  of  voluntary  railroad  pension  systems  using  the  age  distribu¬ 
tions  and  service  tables  of  this  general  study,  and  tables  developed 
on  the  experience  of  a  particular  company  using  the  exact  definition 
of  continuous  service  contained  in  the  plan  of  the  individual  com- 
panv.  As  to  anv  differences  which  might  arise  in  that  respect,  it  is 
my  opinion,  based  on  a  study  of  the  effect  of  that  kind  of  difference, 
that  the  change  in  the  results  from  a  detailed  study  would  not  be 
large.  [1122]  To  stale  all  of  the  assumptions  on  which  this  study 
is  based  would  require  rather  lengthy  statements,  since  we  assumed 
a  uniform  age  at  retirement,  which  would  not  be  true  with  pension 
systems.  Therefore,  I  can  give  a  general  over-all  statement  as  to 
the  approximate  results  in  the  case  of  a  typical  pension  system, 
which  will  not  apply  when  related  to  any  specific  carrier.  We  have 
in  preparation  a  statement  w’hich  would  be  applicable  to  particular 
carriers.  That  statement  I  am  unable  to  testify  to  at  the  moment. 

There  is  one  further  qualification  which  must  necessarily  be  made 
that  relates  to  the  definition  of  the  term  “cost/’  When  I  speak  of 
the  cost  of  voluntary  pension  systems  I  refer  not  to  the  expenditures 
year  by  year  made  to  pensioners  w’ho  are  on  the  rolls  during  that 
year,  but  a  percentage  of  the  pay  roll  which  if  set  aside  at  interest 
in  the  amount  of  the  excess  over  or  beyond  that  particular  percentage 
required  for  the  disbursements  made  for  pensions  in  a  given 

641  year,  and  the  fund  accumulated  -with  interest,  it  would  provide 
a  fund  which  could  be  applied  continuously  to  the  support  of 

the  system.  That  is  what  is  known  in  actuarial  parlance  as  a  level 
percentage  of  pay  roll  cost. 

[1126]  The  Railroad  Retirement  Board  has  circulated  through  the 
railroad  labor  organizations  and  through  the  carriers  some  fifty 
thousand  announcements,  perhaps  a  larger  number — I  could  not  give 
you  the  exact  number — quoting  the  definition  of  employment  relation 
[1127]  contained  in  the  act  and  asking  all  persons  who  think  they 
may  have  such  a  relation  to  register  with  the  Board,  giving  the 
Board  certain  information  which  would  enable  it  to  determine 
whether  or  not  an  employment  relation  does  in  fact  exist.  The  an- 
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I 

nouncement  was  first  circulated  on  December  9;  that  is,  the  letter 
itself  was  dated  December  9.  I  believe  it  was  circulated  on  that  day 
or  the  next  day.  We  have  received  requests  for  forms  for  suqh  regis¬ 
tration  from  19,400  persons,  approximately.  There  have  b^en  filed 
with  the  Board  13,423  registrations.  Of  that  number,  3,604  stjate  that 
they  have  been  engaged  in  active  service  on  or  after  August  29, 1935, 
and  in  answer  to  a  question  as  to  the  cause  of  leave  of  absence,  1,383 
stated  that  they  were  disabled  for  service  and  237  stated  tljiat  they 
had  been  retired  or  pensioned,  apparently  before  August  ^9,  1935. 
There  is  a  total  of  5,224  persons  who  apparently  cannot  comb  within 
the  definition  of  employment  relation,  leaving  a  net  of  8,199j  who  on 
the  face  of  the  returns  do  have  an  employment  relation  whic^h,  if  the 
facts  stated  are  sustained,  would  qualify  them  as  employees  under 
the  Act. 

[1128]  This  statement  is  dated  on  May  22,  1936,  and  I  had  a  report 
this  morning  saying  that  the  condition  was  substantially  unchanged 
since  May  22nd. 

I  have  not  this  morning's  report,  but  the  number  of  applications  for 
annuities  have  been  received  by  the  Railroad  Retirement  Board  is 
within  two  or  three  hundred  more  than  20,000. 

We  have  not  examined  the  ages  on  all  of  the  20,000  applications, 
but  w’e  took  a  sample  of  approximately  25  per  cent  that  was 
642  subdivided  into  two  samples.  The  two  sub-samplbs  corre¬ 
sponded  reasonably,  indicating  that  there  was  no  selection  in¬ 
volved  in  picking  out  the  particular  sample.  The  applications  were 
taken  in  order,  with  no  selection  made.  j 

Of  5,087  applications  checked,  1,424,  or  27.9  percent,  wfere  70  or 
over  and  were  in  service.  468  were  70  and  over,  9.2  percent,!  and  were 
not  working.  They  had  left  the  service  at  the  time  of  making  appli¬ 
cation,  according  to  the  statements  on  the  applications. 

257,  or  5  percent,  were  under  65  and  were  in  service.  28^,  5.5  per¬ 
cent,  were  under  65  and  had  left  the  service.  These  are  applications. 
No  attempt  was  made  to  exclude  [1129]  those  who  might  or  might  not 
be  qualified.  As  to  whether  or  not  these  applicants  are  eligible  for 
annuities  is  a  matter  that  has  not  yet  been  determined. 

Referring  to  the  type  of  agreement  referred  to  in  Sectioh  2  of  the 
Railroad  Retirement  Act,  in  which  the  statement  is  made  that  the 
reductions  of  annuity 

“shall  not  apply  during  any  period,  beginning  at  the  age  of  65  and 
not  extending  beyond  the  age  of  70,  while  the  employee  is!  continued 
in  employment  under  an  agreement  in  writing  between  Ifhe  carrier 
and  employee  filed  with  the  Board  *  * 

not  many  such  agreements  have  been  filed  with  the  Boardi  On  May 
30  there"  had  been  filed  with  the  Board  23  complete  agreements  and 
655  uncompleted  agreements.  By  “uncompleted  agreements”  I  mean 
the  agreements  which  the  employees  had  signed  but  which  the  com¬ 
pany  refused  to  sign.  443  of  those  agreements  were  accompanied  by 
a  statement  that  they  were  uncompleted  by  a  refusal  of  tHe  company 
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to  sign.  The  others,  X  was  informed,  said  they  understood  the  com¬ 
pany  would  not  sign  because  of  some  announcement  circulated  by  the 
company. 

[1130]  For  the  year  1935  the  average  compensation  of  employees 
of  Class  I  carriers,  excluding  switching  and  terminal  companies,  was 
$1,653.  That  was  obtained  by  dividing  the  total  pay  roll  by  the  aver¬ 
age  number  in  Service  at  mid-month  of  each  of  the  12  months 

643  of  1935.  I  believe  that  up  to  April  1st  or  April  30,  1935,  if 
my  recollection  is  correct,  there  was  a  wage  reduction  of  5 

per  cent  in  effect.  For  the  year  1935  the  average  on  the  Atlantic 
Coast  Line,  similarly  derived,  was  $1,494 — $124.50  a  month. 

Under  the  voluntary  pension  plans  of  the  railroads,  in  the  case  of 
an  employee  who,  at  the  time  of  [1131]  the  adoption  of  a  plan,  was 
on  furlousrh  but  who  then  continued  in  service,  continuous  service 
rendered  before  the  adoption  of  the  plan  is  customarily  included  in 
the  measure  of  the  amount  of  a  pension,  if  he  returned  before  his 
continuous  service  was  interrupted,  under  whatever  definition  might 
have  been  adopted  by  the  particular  road  in  question. 

Cross  examination  by  Mr.  Aronson: 

As  to  whether  the  figure  of  $1,653  as  the  average  compensation  of 
all  railroad  employees  is  above  the  average  annual  compensation  of 
all  persons  gainfully  employed  in  the  United  States,  we  have  not 
material  of  sufficiently  comparable  nature;  that  is,  the  railroad 
industry  is  unique  in  having  complete  coverage.  There  are  the 
Brookings  Institution  studies  based  upon  less  complete  studies  than 
these,  which  show,  for  whatever  they  are  worth,  that  the  average 
income  of  persons  employed  is  much  less.  It  is  approximately  an 
eleven  hundred  dollar  median — a  median  of  around  $1,100  for  the 
year  1933.  [1132]  If  we  went  back  to  the  1933  figure  on  the  rail¬ 
roads,  it  would  be  materially  lower  than  $1,653;  it  would  be  $1,446, 
if  my  memory  serves  me  correctly.  In  the  estimates  made  as  to 
expenditures  under  the  Social  Security  Act,  Title  II,  which  I  was 
responsible  for,  we  estimated  an  average  annual  income  of  $1,100  for 
those  who  work  for  a  living  in  this  country.  That  includes  the 
monetary  value  of  remuneration  paid  in  other  forms  than  cash.  We 
got  for  the  country  at:  large  an  average  figure  of  approximately  $1,100 
against  the  railroad  average  figure  of  $1,653.  That  $1,100  figure 
takes  into  account  the  average  of  pay  up  to  $3,000,  whereas  this 

644  $1,653  includes  all  pay  to  all  persons  employed,  from  the  Presi¬ 
dent  on  down.  In  the  case  of  railroads,  I  know  as  a  result  of 

my  experience  with  last  year’s  Retirement  Act  [1133]  and  my  present 
experience,  that  eliminating  all  over  $3,000  in  the  way  of  compensa¬ 
tion  of  railroad  personnel  will  reduce  the  figure  very  slightly. 

Q.  So,  by  and  large,  railroad  employees  are  earning  in  this  country 
more  comfortable  incomes  and  larger  incomes  than  the  length  and 
breadth  of  the  country  that  works  for  a  living,  to  the  extent  of  ap¬ 
proximately  one-third  better;  is  not  that  right?  It  is  almost  50 
percent  better  than  t  he  others ;  is  not  that  so  ? 
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A.  There  is  no  basis  of  comparison,  because  you  are  not  comparing 
homogeneous  groups  when  you  make  the  comparison. 

Q.  1  am  now  comparing  wages,  and  I  am  not  comparing  the  tests 
or  the  habits  of  life,  or  anything  else,  of  people;  I  am  dealing  only 
from  the  standpoint  of  compensation.  Can  you  answer  my  question  l 

Are  they  not  approximately  50  percent  better  off  than  all  q'thers  in 
this  country  who  work  for  a  living? 

A.  $1,650  is  50  percent  larger  than  $1,100;  yes,  sir.  There  is  no 
basis  of  comparison  between  the  figures  for  income  of  railroad  work¬ 
ers  and  those  for  workers  generally  because  you  are  not  comparing 
homogeneous  troops  when  you  make  the  comparison.  $1,650  is  50% 
larger  than  $1,100. 

Exhibit  H  shows  the  percentage  of  those  70  years  of  age  and  over 
to  be  seventy-seven  one-hundredths  of  one  [1134]  percent.  That  was 
the  precise  figure  that  I  ascertained  in  the  work  that  I  did  for  the 
Federal  Coordinator  of  Transportation  on  the  thirteen  railroads, 
stated  at  the  foot  of  the  exhibit. 

For  the  work  I  had  a  considerable  staff  of  personnel,  and  ][  was  in 
charge  of  the  -work.  That  survey  was  the  most  extensive  survey  of 
railroad  personnel  that  has  ever  been  undertaken  in  this  country. 

The  figure  of  0.77  percent  70  years  and  over  that  we  fouijid  is  not 
correct.  The  change  between  65  and  69  is  probably  relatively  in 
error  as  much  as  the  0.77,  that  is,  in  the  ratio  of  0.77  to  1.02. 
645  Comparing  the  distributions  of  the  ages  are  all  the  ages  taken 
together  there  would  be  some  slight  modification,  since  the 
modification  at  age  65  and  over,  while  relatively  large,  is  absolut.elv 
small.  The  fact  that  the  two  figures  at  the  top  are  incorrect  would 
necessarily,  since  they  are  to  be  increased,  reduce  very  [1135]  slightly 
the  distributions  at  the  other  ages,  since  the  total  must  add  u  p  to  100 ; 
and  if  at  one  point  there  is  an  increase,  there  must  be  a  decrease  at 
some  other  point.  Relatively,  there  is  a  slight  error  in  all  the  per¬ 
centage  figures  on  this  exhibit,  but  the  correlations — the  coefficient 
of  correlation — between  this  distribution  taken  as  a  whole  and  this 
distribution  of  Dr.  Parmalee’s  is  plus  .9937,  which  is,  practically 
speaking,  perfect  correlation,  despite  the  discrepancy  at  the  ends. 
Outside  of  the  figures  of  100  percent  for  all  ages,  and  aside  'from  the 
figures  above  that  give  the  number  of  employees  enumerated  in  that 
percentage,  the  figures  shown  on  the  three  sheets  of  that  exhibit  are 
subject  to  correction,  but  inconsequential  correction. 

The  correction  from  the  figure  of  0.77  percent  over  70  ye^rs  of  age 
is  a  change  to  1.02.  The  basis  on  which  I  want  to  change  that  is 
the  comparison  of  the  numbers  of  persons  70  years  of  age  and  over 
as  reported  to  the  Railroad  Retirement  Board  in  [1136]  S  eptember 
1934  with  the  total  numbers  and  proportions  reported  by  all  the  rail¬ 
roads  to  the  Retirement  Board.  When  the  old  Retirement  Board 
sent  out  the  questionnaire  that  I  am  now  referring  to  for  a  census 
of  all  railroad  employees  who  had  been  born  on  or  prior  td  January 
1,  1865,  we  received  the  returns.  Those  were  sent  to  the  railroads, 
and  through  the  railroads  the  returns  came  in.  It  is  the  aggregate 
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of  the  returns  so  reported  that  constitutes  my  basis  for  running  that 
percentage  up  to  1.02.  Those  returns  were  sent  out  in  September 
1934,  and  called  for  all  who  had  been  born  on  or  after  January  1, 
1865.  So,  we  were  calling  not  for  men  then  70  years  of  age  or  over* 
but  we  were  calling  for  men  then  69  years,  9  months  of  age  and  over, 
approximately.  Of  course,  there  might  be  some  number  so 

646  reporting  that  would  fall  just  within  that  three  months  bracket 
of  age.  but  we  had  the  exact  age  on  each  individual  sheet.  We 

did  not  eliminate  any  of  those  falling  within  the  69  year  9  months 
class.  [1137]  On  those  railroads  that  had  70-year  compulsory 
retirement  provisions,  those  rules  had  been  largely  suspended  when 
our  returns  came  in.  Those  rules  had  not  been  suspended  on  all 
roads  with  70-year  compulsory  age  provisions  in  September  1934, 
but  we  were  judging  from  the  letters  as  to  who  had  and  who  had 
not  been — whether  they  were  suspended. 

Q.  Are  you  in  a  position  to  judge  how  many  roads  had  in  Sep¬ 
tember  1934  suspended  the  70-year  compulsory  rule  and  how  many 
had  not? 

A.  I  am  only  in  a  position  to  say  that  the  rules  were  examined  for 
that  particular  feature,  and  they  did  not  give  enough  of  a  showing 
that  the  corrected  factor  which  we  have  used  is  erroneous. 

Mr.  Aronson.  I  ask  that  the  answer  of  the  witness  be  stricken  out. 

The  Court.  I  think  it  is  not  responsive. 

I  cannot  name  just  which  roads  in  September  1934  had  suspended 
the  70-vear  compulsorv  rule  and  which  had  not. 

[1138]  The  railroads  that  were  used  in  the  13-railroad  study 

647  that  was  conducted  by  me  include  some  that  do  not  have  a 

•j 

compulsory  retirement  practice  and  have  not  had  one.  There 
are  a  good  many  roads  included  that  do  have  compulsory  retirement 
practice. 

Exhibit  I  shows  for  the  years  1925,  1930,  and  1934  a  median  age 
and  a  mean  age.  Both  are  averages;  different  kinds  of  averages. 
1925  is  the  median  distribution  year  on  Exhibit  H,  272,362  persons 
who  were  in  service  on  January  1,  1925.  That  is  the  median  age  of 
those  persons  [1139]  who  were  in  service  on  that  one  day.  It  does 
not  include  all  persons  in  service  on  that  date.  As  I  described  yes¬ 
terday,  we  took  the  pajnroll  of  July  1924,  took  all  the  names  on  the 
first  pay  roll  of  July  1924  and  all  the  names  on  the  first  pay  roll  of 
July  1929,  and  got  the  personal  histories  of  those  individuals. 

There  were  some  who  came  in  in  the  interim  and  left  before  the 
termination  date,  July  1,  1929,  who  were  reported,  but  there  are  not 
included  on  Januarv  1, 1925,  most  of  the  individuals  who  had  entered 
service  after  Julv  15.  1924,  and  who  had  left  before  July  1.  1929. 
This  exhibit  gives  all  the  persons  who  are  in  service  on  December 
31,  1934,  for  whom,  we  could  find  a  personal  record.  There  were 
some  minor  discrepancies  there  because  the  roads  did  not  maintain 
complete  personnel  records,  but  for  the  last  mentioned  date  every 
record  which  a  railroad  had  we  got.  In  the  case  of  the  1925  figure 
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[1140]  there  were  some  omissions  which  we  were  able  to  check  with 
reference  to  the  actual  numbers  on  the  pay  roll.  None  of  these  13 
roads  had  to  be  discarded  insofar  as  the  1925  data  was  concerned.  It 
was  the  same  as  to  1930.  We  had  264,104  records  for  the  ytear  1930 
and  272,000  for  the  year  1925.  Those  are  the  numbers,  not  of  the 
men  in  service  in  these  companies,  but  the  numbers  on  whom  we  had 
the  complete  age  statistics.  As  against  those  figures,  we  cdn  match 
the  approximate  numbers  in  service  as  of  those  years.  I  have  not 
the  figures  with  me.  We  have  to  approximate  that,  because  of  the 
fact  that  on  the  Northern  Pacific  and  on  the  Southern  Pacific  we 
took  only  parts  of  the  railroads,  which  in  our  basis  for  check- 

648  ing  is  the  report  to  the  Interstate  Commerce  [1141]  pommis- 
sion,  which  does  not  divide  according  to  these  exact  divisions 

of  ours.  I  can  supply  the  full  information  with  that  qualification  as 
to  the  estimate. 

Taking  Exhibits  J,  K,  L,  and  M,  the  occupation  shown  foi^  the  men 
is  the  occupation — the  major  occupation — in  which  they  were  engaged 
in  the  year  which  the  records  show,  1925  and  1929.  The  occupations 
for  the  year  1925  are  those  in  which  the  men  were  engage^  in  1925. 
There  were  switches.  If  they  were  engaged  in  the  train,  engine, 
and  yard  service,  for  example,  seven  months  and  in  some  other  occu¬ 
pation  for  five,  they  were  classified  as  being  in  train,  engine,  and  yard 
service. 

We  made  in  connection  with  the  wage  studies  some  comparisons 
of  averages  where  employees  worked  full  time  on  a  single  occupation, 
and  including  in  another  average  persons  working  a  majoC  portion 
of  the  time  in  another  occupation.  The  difference  [llji2]  were 
imperceptible. 

On  Exhibit  K,  the  designation  or  title  is  “For  full-  and  part-time 
work.”  The  figures  here  shown  are  intended  to  reflect  the  "full  rail¬ 
road  compensation  of  the  classes  set  forth. 

Exhibit  J  includes  only  persons  who,  so  far  as  the  personnel  records 
show,  vrorked  throughout  the  year. 

K  includes  persons  who  w’ere  employed  for  longer  qr  shorter 
periods  but  who  maintained  their  connection  with  the  industry. 

On  the  basis  of  Exhibit  J,  of  all  ages,  the  first  classification,  execu¬ 
tive,  technical,  and  clerical,  male,  some  10,000  employees  fsvho  were 
in  that  class  in  the  year  1925  earned  average  annual  compensations  of 
$2,847  in  the  year  1925;  [1143]  in  the  year  1929,  the  employees  in 
that  same  class,  12,000-odd  employees,  earned  an  average  Compensa¬ 
tion  of  $2,887 ;  and  so  on  across  the  page  in  each  class.  [1144]  Those 
in  train,  engine,  and  yard  service,  for  instance,  some  20,023  as  of  the 
later  year,  of  all  ages,  had  average  earnings  of  $2,630. 

Referring  to  Exhibit  N,  “Extent  of  Unemployment”,  at  the  decen¬ 
nial  census  in  April  1930,  one  of  the  questions  which  was  asked  of 
all  persons  by  the  enumerator,  or  asked  in  respect  of  all 

649  persons  by  the  enumerator,  was  whether  they  werq  actually 
working  on  a  particular  job  on  a  particular  day!  which  I 


i 
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believe  was  April  1;  whether  the  particular  person  who  was  unem¬ 
ployed  was  able  and  willing  to  work  and  seeking  a  job.  That  was 
called  the  Class  A  of  unemployed  in  the  census  reports. 

This  table  summarizes  the  census  report.  There  were,  for  example, 
in  the  three  occupations  listed,  a  total  number  of  persons  who  were 
reported  as  being  engaged  at  the  time,  or  that  was  reported  as  their 
normal  occupation,  of  923,711.  That  is  the  total  number  of  persons 
who  are  normally  or  gainfully  occupied  at  those  occupations.  That 
number  of  923,000  comprehends  those  in  the  occupations  shown,  em¬ 
ployed  and  unemployed.  [1145]  Of  that  number  of  923,000,  4.8  per¬ 
cent  at  all  ages  reported  themselves,  according  to  the  tabulation,  as 
being  unemployed  at  approximate!}7  the  moment  of  census.  There 
were  some  not  taken  on  the  same  day.  We  selected,  of  the  railroad 
employees,  just  the  laborers,  train  and  engine  men,  baggagemen,  and 
the  ticket  agent  groups  because  those  are  the  three  major  occupations 
given  bv  the  census,  as  I  remember  it.  Thev  do  not  give  the  other 
subdivisions  of  railroad  employment  specifically  by  occupation.  They 
do  not  give  it  in  any  other  way,  to  my  knowledge;  I  may  be  subject 
to  correction  on  that  answer.  I  do  not  have  the  similar  information 
as  to  all  other  groups.  The  corresponding  information  as  to  groups 
outside  of  the  railroads  is  included  in  the  census.  I  don’t  have  it  and 
[1146]  don’t  remember  it  off-hand.  Exhibit  N  is  to  be  taken  in 
conjunction  with  a  number  of  other  exhibits  which  indicate  that 
there  is  a  declining  efficiency  with  age;  that  all  workers,  relative 
to  their  jobs,  tend  to  decline  with  age  after  a  certain  point;  that  the 
figures  show  for  the  ages  of  20  and  24,  8.1  percent  of  men  involved 
are  unemployed,  and  that  over  65  years  of  age  only  5.5  percent  are 
unemployed  shows  the  effect  of  the  seniority  rules  in  operation  on 
the  railroads,  the  seniority  of  older  men.  The  significance  is  to  be 
measured  not  by  reference  to  the  old  men  or  the  very  young  men 
but  by  reference  to  the  middle-aged  groups,  where  there  is  some 
semblance  of  corresponding  protection  from  the  rules  which 
650  are  in  effect  over  the  periods.  In  fact,  the  degree  of  protection 
is  probably  greater  at  the  older  ages,  so  the  fact  that  there  is 
an  increase  in  the  percentage  of  unemployment  is  all  the  stronger 
evidence  of  a  decline  in  efficiency  relative  to  the  particular  job. 
[1147]  It  is  not  an  indication  of  absolute  inefficiency. 

I  start  off  with  the  premise  in  an  examination  of  the  statistics  that 
the  persons  selected  for  lay-off  by  employers,  other  things  being  equal, 
are  selected  on  the  basis  of  their  efficiency  relative  to  the  particular 
job  which  they  occupy;  that  in  the  railroad  industry  the  ability  to 
make  a  selection  on  that  basis  solely  is  restricted  and  limited  by  the 
seniority  agreements  which  are  in  force;  that  those  seniority  agree¬ 
ments  serve  as  protection  for  the  older  and  not  younger  service 
employees — I  say  relatively. 

Therefore,  one  may  expect  to  find  a  larger  proportion  of  unem¬ 
ployment  at  the  younger  ages.  One  would  not  expect  to  find  any 
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larger  proportion  of  unemployment  at  the  older  ages  than,  at  the 
middle  ages  unless  there  was  some  outside  element  to  be  taken  into  ac¬ 
count,  which  presumably  relates  to  the  decisions  of  the  managements 
relative  to  the  efficiency  of  particular  workers  to  serve  that  specific 
job. 

[1148]  Exhibit  N  does  not  represent  the  actual  measurement  in 
terms  of  physical  examination  of  the  efficiency  of  any  of  these  indi¬ 
viduals;  it  represents  a  deduction  based  on  the  premise  which  I 
stated — namely,  that  the  employers,  other  things  being  equal,,  would 
attempt  to  select  the  people  who  are  to  be  separated  from  pairticular 
jobs  on  the  basis  of  their  relative  efficiency.  Referring  to  Exhibit  P, 
the  railroads  covered  represent  railroads  for  which  we  have  the  most 
usable  statistics  or  the  best  available  or  most  literally  available 
statistics. 

I  was  in  charge  of  the  statistical  work  of  this  entire  personnel  sur¬ 
vey  for  the  Federal  Coordinator  of  Transportation  on  these  thirteen 
roads.  That  continued  over  a  considerable  period  of  time.  The  refer¬ 
ences  in  the  exhibits  that  were  introduced  bv  my  counsel  while  I  was 
on  the  witness  stand,  to  the  reports  to  the  Federal  Coordinator 
651  of  Transportation,  are  references  to  this  survey  of  wiges  and 
service  that  I  made.  [1149]  There  were  included  in  th|e  survey 
on  which  Exhibit  P  is  based  approximately  half  the  number  who 
were  given  in  the  early  exhibits  for  the  13  roads.  The  bracket  “Num¬ 
ber  of  Cases  of  Disability”  represents  all  separate  cases.  Thjere  were 
1,336  cases  of  disability.  As  to  the  separate  number  of  lay-off^  checked 
in  order  to  find  that  many  cases  of  disability,  I  haven’t  the  ^forma¬ 
tion  here,  but  it  was  approximately  10,000  a  year.  The  average  num¬ 
ber  in  each  year  was  about  ten  thousand.  I  think  there  w^re  about 
190,000 — that  is  subject  to  correction  because  I  haven’t  the  figures — 
190,000  separate  individuals  who  were  studied.  Some  of  tljem  were 
surveys  for  a  short  period ;  others  for  the  whole  lOyear  pexliod.  By 
disability  I  include  those  cases  where  the  records  of  the  carriers  show 
the  permanent  separation  to  be  one  of  the  reasons  stated  in  the  foot¬ 
note.  If  a  man  went  home  sick  and  a  week  or  two  weeks  later  died,  if 
there  were  a  separation  before  death,  indicating  [1150]  thdt  he  was 
actually  separated  from  the  service  before  he  died,  he  would  be  in¬ 
cluded  as  a  disability  separation,  although  in  that  case,  if  the  record 
also  showed  that  he  had  died,  for  that  short  period  we  would  not 
have  included  him  as  a  disability  retirement  but  as  a  death.  That 
particular  case  would  not  have  gone  in  among  the  disabilities. 

Merely  to  say  that  there  are  a  hundred  thousand  men  exposed,  or 
two  hundred  thousand,  without  reference  to  the  duration  of  time  is 
meaningless.  We  have  a  statement  with  respect  to  the  number  of 
man-years  in  which  persons  are  exposed.  That  number  is  1,004,006 
years.  Of  that  number  there  were  1,336  cases  of  disability!  recorded 
on  the  personnel  records  of  the  carriers,  a  little  more  than  lone  tenth 
of  one  percent  of  man  years  of  exposure.  The  purpose  of  this  tabu- 
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lation,  I  might  [1151]  say,  was  not  to  arrive  at  a  rate  of  disability 
which  would  be  absolute.  Its  sole  purpose  was  to  determine  the 
change  in  the  rate  of  disability  such  as  was  reported  with  age. 

652  As  a  matter  of  fact,  we  did  not  use  this  particular  tabulation  as 
to  the  rate  of  disability  in  the  valuation  under  the  Railroad 

Retirement  Act  or  any  other  railroad  retirement  system.  To  the 
extent  that  older  men  may  have  fallen  sick,  and  even  died,  more  so 
than  younger  men,  it  would  not  find  its  way  into  the  higher  per- 
centage  that  is  shown  here  for  the  older  men.  Death  has  no  place 
in  this  tabulation ;  it  is  purely  a  rate  of  becoming  disabled  and  has 
no  reference  to  any  rate  of  mortality. 

Q.  I  know  that ;  but  sickness  and  accident  unfortunately  do  very 
frequently  end  in  death.  What  do  you  do  with  those  cases?  These 
are  permanent  separations  on  account  of  sickness.  Suppose  the  man 
takes  sick  and  lavs  off  from  work  and  one  month  or  two  months  or 
six  months  or  a  year  later  dies.  Is  he  or  is  he  not  included  in  this? 

A.  We  have  taken  what  the  railroads  reported  to  be  separations 
from  their  service  on  account  of  disability.  In  no  case  which  is 
included  here  is  there  any  evidence  that  the  railroad  had  followed  up 
to  find  out  whether  the  man  had  died  or  not  died. 

Q.  You  would  not  expect  that  to  be  reflected  in  the  record  you 
were  examining? 

A.  I  merely  say  it  did  not. 

Q.  Disability  frequently  ends  in  death? 

A.  Yes,  sir. 

Q.  Those  similarly  would  be  included? 

A.  Yes. 

Exhibit  Q  deals  with  the  newly  hired  employees  for  two  periods 
of  time,  since  the  aggregate  number  surveyed  during  the  period  from 
1929  to  1933  is  the  number  of  3,036,  whereas  the  number  similarly 
surveyed  for  the  earlier  period  of  five  years  was  32,662,  in  comparing 
percentages  for  the  varying  age  brackets  derived  during  those  two 
periods,  naturally,  from  a  statistical  standpoint,  a  degree  of  prob¬ 
able  error  must  be  taken  into  account,  and  that  varies  inversely  with 
the  square  root  of  the  number  of  the  cases  involved,  so  that  neces¬ 
sarily  the  reliability  of  the  data  is  quite  accurately  expressed 

653  by  comparison  of  those  two  with  the  ratio.  But,  nevertheless, 
the  probable  error  in  the  distribution  of  3,000  employees  is 

such  as  to  make  the  distribution  probably  not  without  significance. 

With  the  32,000  figure  in  one  column  and  the  3,000  figure,  approxi¬ 
mately  one  tenth  of  it,  I  have  not  worked  out  the  factor  of  error. 
Yaturally,  [1153]  we  would  have  to  compare  each  distribution  in¬ 
dividually.  I  am  merely  saying  that  the  relative  probability  of 
error  would  be  much  larger  than  the  other.  Roughly,  about  three 
times  as  much  probability  of  error.  The  probability  of  error 

654  in  the  32,000  is  microscopical.  Multiply  it  by  three,  and  it 
would  still  be  microscopical. 

Referring  to  Exhibit  R,  I  give  my  definition  of  a  furlough, 
for  the  use  that  I  make  of  it  in  Exhibit  R  in  the  foot-note. 
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Take  the  first  group,  July  1,  1924,  to  July  1,  1929,  all  ages.  [1154] 
The  total  number  who  are  separated  are  42,378,  and  those  40.7  per¬ 
cent  returned  before  the  end  of  December  1933.  59.3  percent  of  those 
42,000  did  not  return  by  December  1933,  notwithstanding  that  their 
last  separation  from  service  was  as  far  back  as  the  year  shownj  Inas¬ 
much  as  the  lower  bracket  breaks  down  the  upper  bracket  by  segre¬ 
gating  those  separated  by  furlough  only,  the  difference  between  the 
7,942  shown  in  the  lower  box  and  the  42,378  shown  in  the  upper  box, 
approximately  35,000,  were  separated  as  a  result  or  by  reason  of  res¬ 
ignation  or  discharge.  The  figure  of  42,378  represents  [llp5]  ap¬ 
proximately  a  quarter,  I  think,  of  the  aggregate  personnel  wjio  were 
in  service  between  July  1,  1924,  and  July  1,  1929,  on  the  seven  rail¬ 
roads. 

Referring  to  Exhibit  V,  “Estimated  Yearly  and  Monthly  Budgets 
for  Aged  Men  Dependent  on  Relief  from  Social  Agencies  in  Various 
Cities,  July  1935”,  I  personally  participated  in  no  part  of  {his,  al¬ 
though  I  was  a  member  of  the  staff  of  the  New  York  State  Commis¬ 
sion  on  Old  Age  Security,  which  did  make  certain  of  these  studies. 
The  Boston  figures  for  June  1934  were  based  on  budgets  whibh  were 
obtained  from  the  following  sources,  and  prices  were  applied  to  those 
budgets  in  order  to  arrive  at  an  estimate  of  total  cost  in  tho^e  cities. 
As  shown  there,  those  were  budgets  that  were  made  by  non-govern¬ 
mental  bodies.  [1156]  Referring  in  that  exhibit  to  the  items  under 
the  caption  of  “New  York  City”,  the  first  column  of  figures  shows  as 
about  January  1930  a  yearly  cost  of  $542,  and  the  second  column 
shows  on  January  29,  1930,  a  yearly  cost  of  $371.  The  primary 
differences  between  those  two  columns  are  differences  in  the  budgets 
themselves. 

I  explained  to  the  Court,  in  answer  to  a  question,  that  the  “about 
January  1930”  and  the  “January  29,  1930”  did  not  mean  tb  imply 
that  the  budgets  were  identical.  There  is  a  variation  there  of 
655  roughly  50  percent  between  the  two,  between  the  “abbut  Jan¬ 
uary  1930”  and  “January  29,  1930”;  that  is,  a  difference  in  the 
budgets  themselves  and  not  a  difference  in  prices.  It  is  a  difference 
in  degree  of  starvation.  We  have  tried  to  make  a  collection  of  all 
the  budgets  which  purport  to  be  costs  of  budget  for  the  maintenance 
of  aged  couples  dependent  on  relief.  We  have  collected  thekn  with¬ 
out  attempting  to  evaluate  precisely  their  relative  worth. 

According  to  my  recollection  of  it,  the  data  for  one  is  derived  from 
the  [1157]  New  York  Association  for  Improving  the  Condition  of 
the  Poor,  as  reported  on  page  448  of  the  report  of  the  Ndw  York 
Commission  on  Old  Age  Security,  and  the  other  is  the  Catholic 
Charities.  I  am  subject  to  correction  on  that.  That  is  also  reported 
on  page  449  of  the  report  of  the  New  York  Commission  on  Old  Age 
Security  for  1930.  The  first  figure  is  the  figure  for  the  Association 
for  Improving  the  Condition  of  the  Poor;  the  second  figurb  is  that 
of  the  Catholic  Charities,  of  New  York  City.  Beacon  is  a  small 
community.  It  is  taken  from  page  452  of  the  same  report.  Beacon 
is  a  rural  community  up  in  Dutchess  County,  New  York  State.  It 
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has  a  budget  almost  as  large  as  the  New  York  City  budget.  As  to 
the  comparison  of  Buffalo,  New  York,  and  New  York  City,  accord¬ 
ing  to  these  tables,  we  have  taken  there  the  tables  from  page  450  of 
the  New  York  State  Commission,  tables  derived  from  the  Buffalo 
Charity  Organization  Society.  [1158]  The  budgets  on  which  the 
comparisons  are  based  are  different.  The  second  provides  for  more 
food  and  more  clothing,  and  there  is  a  difference  in  the  rent  of  three 
rooms.  There  is  no  statement  of  the  Catholic  Charities  in  New  York 
City  as  to  the  rent  in  terms  of  space,  so  the  comparison  could  not 
be  made  exactly;  but  there  are  obviously  differences  in  the  levels  of 
subsistence  at  which  life  is  maintained  under  the  two  budgets.  Re¬ 
ferring  to  the  New  York  City  budget  of  $371,  shown  on  page  1  of 
Exhibit  Y,  and  the,  Buffalo,  New  York,  figure  of  $707,  shown  on 
the  second  page  of  the  same  exhibit,  the  date,  January  29, 

656  1930,  was  the  date  on  which  the  original  price  was  made.  The 
figure  has  been  adjusted  according  to  the  index  of  the  change 

in  living  so  as  to  be  applicable  to  July  1935;  but  while  the  original 
budget  and  the  original  prices  were  made  on  the  same  date,  the 
articles  which  were  priced  were  not  identical  and  the  services  which 
were  priced  were  not  identical. 

657  Exhibit  W  shows  as  of  December  31,  1933,  all  the  pensioners 
on  class  I  railroads  maintaining  what  we  have  called  formal 

pension  plans.  That  includes  some  roads  where,  strictly  speaking, 
one  might  question !  the  definition  “formal.”  It  includes  the  New 
Haven,  the  Boston  &  Maine  [1162],  and  certain  others  which  are 
semi-formal,  but  it  excludes,  to  give  some  examples — I  believe  there 
are  some  gratuities  payable  by  the  Wabash  and  some  by  the  Southern 
Railroad,  and  a  few  small  roads  where  the  amounts  are  not  included. 
I  think  on  that  date  the  exact  number  of  all  recipients  of  pensions 
and  gratuities  from,  all  the  railroads  is  approximately  52,000.  For 
the  50,000  for  which  we  have  an  exactly  comparable  figure,  the 
monthly  aggregate  amount  of  pensions  paid  to  those  pensioners  was 
$2,692,662.07. 

The  annual  figure  of  approximately  $35,000,000  is,  I  believe,  the 
amount  paid  by  all  class  I  railroads,  including,  I  believe,  the  Pullman 
Company  and  the  two  express  companies.  This  figure  is  approxi¬ 
mately  $32,800,000.  In  addition  to  the  52,000  of  whom  I  spoke, 
which  is  the  [1163]  approximate  figure  for  the  class  I  railroads,  there 
is  added  the  Pullman  pension,  and  the  express  companies,  the  total 
at  this  date  being  54,000  plus,  as  I  remember.  But  we  do  not  have 
the  distribution,  by  monthly  amounts,  for  any  except  what  we  here 
show. 

There  are  approximately  54,000  persons  on  the  pension  rolls  of  the 
class  I  roads  and  the  Pullman  Company  and  the  two  express  com¬ 
panies,  to  the  best  of  my  recollection.  And  approximately  the 
annual  payments  i;o  them  aggregate  about  $35,000,000  in  round 
figures. 


RAILROAD  RETIREMENT  BOARD  YS.  ALTON  R.  R.  CO. 


417 


These  pensioners  also  include  those  who  are  on  pension,  who  are 
retired  and  pensioned  on  account  of  disability  prior  to  the  attainment 
of  any  specified  age,  whether  it  be  65  or  70. 

As  to  the  exact  number  here  who  were  retired,  about  one  quarter 
of  the  pensions,  year  by  year,  according  to  our  records,  were  retired 
at  ages  under  65.  That  proportion  probably  does  not  apply  here, 
because  the  mortality  rate  among  those  persons  retired  befote  65  is 
relatively  high,  compared  with  those  retired  after.  j 

658  As  a  general  rule,  annuities  that  are  paid  to  thcjse  who 
are  retired  at  younger  ages  on  account  of  disability  aije  meas¬ 
ured  in  the  same  way  as  the  pensions  to  those  retired  on  account  of 
age  attainment;  they  are  all  measured,  roughly  speaking,  by  taking 
[1164]  the  last  10  years’  average  compensation,  with  some  detail 
as  to  exact  calculation,  multiplying  that  by  one  percent  times  the 
years  of  service,  less  reductions  which  may  be  now  in  force. 

The  annuities  that  are  paid  those  who  are  pensioned  on  account 
of  disability  would  not  necessarily  be  smaller  than  the  annuities 
paid  to  those  retired  on  account  of  age  attainment.  AVe  lave  not 
made  an  exact  comparison. 

My  judgment  is  that  the  slightly  shorter  service — and  the  dif¬ 
ferential  is  rather  slight — in  the  case  of  persons  who  are  retired  on 
account  of  disability  is,  in  the  aggregate,  more  than  offset;  by  the 
fact  that  the  general  experience  indicates  a  declining  wag?  in  the 
last  few  years  of  service  so  that  the  wage  base  of  those  who  retire 
on  account  of  age  is  somewhat  lower  than  that  of  those  who  retire 
on  account  of  disability,  and  there  is  a  corresponding  offset  which 
makes  the  total  pensions  not  far  different,  and  the  variations  in 
amount  here,  or,  rather,  the  proportion  of  low  amounts,  is  not  ac¬ 
counted  for  to  any  significant  degree  by  retirements  on  account  of 
disability.  [1165].  j 

I  have  made  a  general  comparison  of  plans  of  similar  de<p*ee,  and 
my  recollection  is  that  the  disability  annuities  are  larger  than  those 
on  account  of  age  attainment,  if  I  may  refresh  my  memory. 

There  is  a  table  here  which  I  have  to  read.  The  median  annual 
figure,  I  notice,  on  superannuation  pensioners,  for  companies  with 
pension  plans,  lies  between  $500  and  $600,  and  for  incapacity  pen¬ 
sions  lies  between  $400  and  $500.  | 

The  median  figure  is  about  550,  roughly,  as  compared  wjth  about 
475, 1  should  say.  That  was  as  of  1927. 

659  That  includes  all  those  for  which  we  have  information.  I 
cannot  tell  from  the  table  whether  it  is  confined  to  rai|lroads. 

There  is  one  other  point  to  which  I  should  like  to  call  attention. 
I  thought  I  remembered  having  reproduced  the  distinction,  for  one 
railroad,  at  least,  between  average  length  of  service  for  superannua¬ 
tion  and  disability  retirements,  but  my  memory  is  at  fault. , 

[1166]  Under  the  railroad  voluntary  pension  systems,  as  h  general 
rule,  men  are  eligible  for  retirement  with  disability  pensions  with 
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varying  minima  of  service,  ranging  from  approximately  10  to  30 
years.  That  is  to  say,  on  some  roads  men  who  become  disabled  are 
eligible  for  retirement  with  pensions  if  they  have  had  not  less  than 
10  years  of  continuous  service,  ranging  all  the  way  up  to  not  less 
than  30  years  of  continuous  service. 

I  know  that  an  exhibit  was  put  in  evidence  in  the  last  case  by 
Dr.  Parmelee  that  set  that  forth  in  tabular  form  of  more  recent  date 
than  mv  book. 

When  I  spoke  about  retroactive  reductions  that  had  been  made  in 
the  annuity  payments  under  the  voluntary  pension  plans,  I  meant  that 
[1167]  pensions  already  entered  upon  were  reduced.  I  never  heard 
of  any  other  reduction  than  as  to  subsequent  payments.  That  is 
what  I  meant  bv  retroactive  reductions. 

m/ 

The  amount  of  monthly  annuities  in  effect  as  of  December  31,  1933, 
was  eight  percent  lower  than  the  amounts  of  those  same  annuities  at 
the  time  they  were  initially  granted.  Which  means  that  on  the 
average  subsequent  annuities  were  reduced  eight  percent;  that  is 
eight  percent  of  all  the  outstanding  pensions. 

The  annuities  initially  granted  to  all  the  50,216  pensioners  were  the 
figure  which  I  stated,  and  the  reduction  applying  to  that  total  was 
eight  percent. 

All  were  not  reduced.  How  many  of  the  50,216  were  reduced  I  do 
not  know.  If  you  separated  these  into  two  groups,  in  one  case  where 
the  annuities  were  reduced,  and  in  the  other  case  where  they  were 
not,  the  reduction  would  be,  for  the  group  which  was  reduced, 
660  of  course,  larger  than  it  is.  And  I  might  [1168]  add  this,  that 
the  reductions  began  to  be  made  at  various  times,  as  I  under¬ 
stand,  in  1932.  This  eight  percent  does  not  reflect  the  reductions  in 
effect  at  the  time  annuities  were  granted.  It  does  not  reflect  the  dif¬ 
ference  between  the  pensions  which  would  have  been  granted  had  no 
reductions  been  put  into  effect  and  the  pensions  which  were  actually 
granted.  That  is,  subsequent  to  the  dates  in  1932  when  the  reductions 
were  put  into  effect,  a  person  who  would  normally  receive,  let  us  say, 
$100  a  month,  may  have  been  granted  a  pension  of  $90  a  month. 

For  all  those  persons,  our  original  record,  of  course,  showed  that 
they  were  granted  $90  a  month,  and  although  such  a  pensioner  would 
have  received  $100  a  month  if  the  reduction  had  not  been  put  into 
effect,  our  eight -percent  figure  here  reflects  no  such  reduction. 

Some  of  the  reductions  range  as  high  as  40  percent.  I  have  not 
the  count  on  the  number  of  pensioners  who  had  their  annuities  re¬ 
duced  as  much  as  40  percent.  Those  are  on  one  railroad.  It  is 
onhr  one  railroad  system  that  had  a  reduction  that  considerable.  I 
believe  we  counted  it  as  two  plans.  I  do  not  know  how  many  pen¬ 
sioners  were  affected.  [1169] 

The  copy  of  the  pension  rules  provides,  as  I  read  it,  that  the 
monthly  allowance  paid  to  each  person  granted  a  pension  shall  be 
upon  the  following  basis:  For  each  year  of  service,  0.6  percent  of 
the  average  regular  monthly  pay  for  the  10  years  next  preceding 
retirement. 
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As  I  read  the  plan,  I  see  no  exception  to  that  rule.  I  do  ndt  know 
the  number  of  these  50,000-odd  who  were  affected  by  that  reduction. 
I  can  count  the  number  from  the  records  which  were  secured-  It  is 
not  a  large  percentage.  During  that  same  period  of  timq  reduc¬ 
tions  in  wages  were  made.  [1170]  I  do  not  know  of  any  of  the 
plaintiff  carriers  or  any  class  I  railroad  companies  that  have  gone 
into  trusteeship,  bankruptcy,  or  receivership,  that  have  continued  the 
payments  of  annuities  to  those  on  its  pension  rolls. 

661  Referring  to  Exhibit  Y,  the  men  who  during  any  j  part  of 
period  1929  to  1933  had  been  furloughed,  and  who  had  not 

been  called  back  to  active  service  prior  to  December  31,  1933,  were 
considered  as  permanently  separated. 

Q.  So  that,  so  far  as  a  considerable  number  of  employees  are  con¬ 
cerned  who  were  furloughed  during  the  bad  business  year  of  1933, 
and  who  had  not  come  back  to  service  at  the  end  of  that  year,  they 
were  counted  as  permanently  separated?  [1171] 

A.  That  is  true,  if  I  may  add  one  qualification  to  that,  which  is 
that  at  the  end  of  1933  we  showed  in  service  on  the  13  roads  approxi¬ 
mately  191,000  persons.  It  appears  that  a  number  of  such  persons, 
the  exact  extent  of  which  we  cannot  exactly  measure  because  we 
have  no  exact  count  of  the  number  actually  on  the  rolls  in  Decem¬ 
ber — but  apparently  in  the  neighborhood  of  10  percent  of: the  per¬ 
sons  whom  we  have  included — it  may  be  as  low  as  five;  we  cannot 
give  an  exact  figure — were,  in  fact,  out  of  service,  and  had  hot  been 
recorded  as  being  separated,  though,  in  fact,  they  were  absent.  Tak¬ 
ing  that  into  account,  it  probably  offsets,  to  a  very  considerable  de¬ 
gree,  any  rehiring  after  the  close  of  1933,  which  woijild  have 
constituted  a  failure  to  interrupt  continuous  service. 

Every  man  who  was  furloughed  during  that  period,  including 
those  who  were  furloughed  as  late  as  December  1,  1933,  who  had 
not  returned  to  active  service  by  December  31,  were  shown  jj,s  perma¬ 
nently  separated  in  that  bracket  if  they  were  so  recordep.  on  the 
books  of  the  railroad,  with  the  exception  that  if  they  had  returned 
before  the  time  when  the  data  were  collected,  we,  of  course,  knew 
about  the  return  and  were  able  to  make  allowance  there.  As  a  matter 
of  fact,  between  December  and  the  time  we  collected  the  figures  there 
were  rather  few  of  such  returns.  Therefore  that  is  a  minoif  element. 

The  major  factor  is  that  obviously  a  large  number  of  suih  [1172] 
furloughs  were  not  recorded  on  the  personnel  records  of  the  carrier, 
and  therefore  not  recorded  as  separations. 

But  to  the  extent  that  they  were  so  recorded,  and  had  not 

662  returned,  they  are  counted  as  permanent  separations  if  we 
did  not  know  about  the  return ;  yes,  sir.  We  did  not  check  up 

subsequent  records  to  learn  whether  or  not  they  had  subsequently 
returned.  Of  course,  our  men  were  in  the  offices  of  the  carriers  and 
were  getting  the  personnel  records  as  late  as  about  the  first  of  April. 
The  footnote  says  that  those  who  did  not  return  on  or  before  De¬ 
cember  31  were  counted  as  withdrawals.  This  was  a  statement  as 
of  December  31, 1933,  subject  to  the  qualifications  which  I  just  made. 
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We  have  used  two  probabilities,  and  I  have* described  both,  including 
the  one  based  on  experience  from  1929  to  1933.  [1173] 

Exhibit  DD  is  drawn  from  the  United  States  Census  documents 
for  the  year  1930  enumeration.  From  that  source  I  have  drawn  off 
the  number  of  persons  gainfully  employed  on  the  steam  railroads 
and  in  the  other  occupations  that  are  set  forth  there.  And  I  called 
attention  on  my  direct  examination  to  the  circumstances  that  on  the 
basis  of  those  records  the  steam  railroads  showed  3.4  percent  of 
personnel  65  years  of  age  and  over,  and  I  contrasted  that  percentage 
with  the  percentages  shown  for  the  other  occupations  listed.  That 
same  source,  in  the  same  connection,  also  shows  similar  statistics,  so 
far  as  all  other  male  persons  in  the  United  States  similarly  gainfully 
employed  are  concerned.  [1175] 

I  cannot  check  the  figures  you  give  me  from  the  census  of  36,500,- 
000  male  persons  in  all  occupations  other  than  steam  railroads  and 
of  percentage  of  that  number  65  years  of  age  and  over  as  5.17.  I 
have  not  a  figure  comparable  with  that  figure.  That  includes,  I  take 
it,  owners,  proprietors,  builders,  managers,  and  officials,  who  are, 
of  course,  self-emploVed,  and  who  are  not  at  all  comparable.  They 
are  just  not  comparable  with  the  ages  of  persons  who  seek  employ¬ 
ment  with  another.  Exhibit  DD  excludes  owners,  proprietors, 
builders,  managers,  and  officials.  [1176]  Whether  your  figures  do  or 
not,  of  course,  I  do  not  know.  The  same  Census  source  from 
which  I  obtained  these  statistics  also,  in  the  same  connection, 
663  shows  the  statistics  for  all  other  gainfully  employed  workers 
in  the  United  States.  But  we  have  excluded  certain  cate¬ 
gories.  All  those  persons  are  included  in  the  Census.  We  have  ex¬ 
cluded  some  from  our  calculations  in  that  particular  table.  We  did 
that  in  the  case  of  the  railroads,  so  far  as  they  showed  on  the  Census. 
We  took  the  Census  figures  precisely  as  they  appeared  in  the  Census 
book,  but  under  the  heading  of  railroads  there  are  certain  occupa¬ 
tional  categories,  which  we  are  free  to  exclude  or  not  exclude;  and 
we  have  excluded  certain  of  them. 

As  shown  on  the  exhibit,  it  excludes  owners,  proprietors,  builders, 
managers,  and  officials,  if  there  are  [1177]  such  listed  in  the  Census. 
I  have  not  the  volume  here,  and  I  cannot  give  you  precisely  the  num¬ 
bers  excluded,  but  wherever  they  were  shown  separately,  they  were 
excluded. 

Q.  Those  same  exclusions  apply  to  the  other  classes  shown  in  the 
census  figures? 

A.  Insofar  as  it  was  possible  to  exclude  them,  we  have  excluded 
them. 

Exhibit  GG  does  nbt  show  the  ages  as  of  1929,  at  which  graduated 
average  annual  earnings  for  specific  occupations  rose  less  than  the 
average  for  all  occupations.  It  shows  the  change  in  the  average  for 
persons  within  an  occupational  group  in  1925,  and  the  average  for 
the  corresponding  group  in  1929,  excluding  those  in  [1178]  1929  who 
were  of  such  service  where  they  could  not  have  been  included  in  the 
1925  Census.  The  first  item,  the  bracket  from  26  vears  of  a<re  to  69 
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years  of  age,  shows  that  the  earnings  of  that  span  of  ages  rose  less 
than  the  earnings  for  the  whole  span  of  that  occupational  category. 
I  mean  the  whole  span  of  those  who  were  in  service  in  both  years. 
I  mean  that  in  the  span  of  40  years  their  average  earnings  ifose  less 
than  the  average  of  the  whole  class,  from  the  cradle  to  th<^  grave. 
The  average  change  in  that  period  for  the  particular  groups  Stated — 
they  do  not  consist  of  identical  individuals,  but  they  consist  of  groups 
who  were  in  service  in  1925  and  1929 — the  average  change  in  that 
period  was  approximately  15  percent.  On  the  graduated  salary 
scale  of  persons  at  ages  29  to  69,  inclusive  (for  this  particular 

664  purpose  we  took  the  salary  scale,  which  stopped  at  $9,  since 
it  was  made  in  connection  with  a  prior  valuation,  where  all 

were  supposed  to  retire  at  attainment  of  the  70th  birthday,  and 
therefore  had  no  earnings  at  70),  they  increased  less  than  15 [percent. 
The  15  percent  does  not  appear  on  this.  [1179]  The  general  signifi¬ 
cance  is  that  the  ability  to  secure  an  increase  in  annual  wag£  income 
tended  to  be  less  as  age  increased. 

The  relative  rate  of  increase  of  men  26  years  of  age  in  that  group, 
as  compared  with  persons  who  came  into  service  younger  than  that, 
did  decline.  If  he  started  at  15  years  of  age,  as  an  office  boy,  he  got 
a  comparatively  big  increase  if  he  got  an  increase  of  $10  a  iponth  to 
file  clerk,  and  if  he  was  promoted  from  that  job  to  something  else 
while  he  was  a  youngster,  the  percentage  was  higher  than  the  per¬ 
centage  in  later  years,  but  apparently  most  of  the  increases  in  wages 
are  attributable  to  such  circumstances. 

The  letter  that  we  sent  to  railroad  brotherhoods  and  Railroads 
early  in  the  period  of  the  administration  of  the  Retirement  Board, 
requesting  persons  in  the  employment  relationship  under  the  statute 
to  register  themselves,  was  dated  December  9  of  last  year.  |[11S0] 
We  made  arrangements,  I  believe,  through  the  Association  of 
American  Railroads,  or  we  asked  them  whether  they  would  be  willing 
to  distribute  these  notices  and  they  agreed.  The  underst aiding,  as 
I  recollect,  was  that  they  were  to  be  given  such  distribution  as  the 
railroads  could,  namely,  by  posting  them  in  public  places  where  em¬ 
ployees  were  likely  to  see  them.  I  think  we  made  the  request  ver¬ 
bally  that  they  be  posted  in  public  places  such  as  bulletin  boards. 
We  thought  that  if  active  employees  were  made  aware  of  this  request 
for  registration  that  sufficiently  large  numbers  of  them  would  be  in 
touch,  or  be  able  to  communicate  with  the  persons  who  were  on 
furlough,  and  tell  them  of  the  notices  which  they  had  seen.  It  was 
not  my  purpose  to  say  to  the  Court  that  in  my  judgment  these 
19, 000-odd  who  did  request  the  blanks,  or  the  13,000[odd  who 

665  did  actually  register,  constitute  100  percent  of  those  within 
that  category  [11S1],  but  we  do  feel  that  the  very  wide  dis¬ 
tribution  given  to  the  notice,  the  fact  that  it  has  been  published  in 
all  the  labor-organization  periodicals,  and  the  fact  that  large  numbers 
of  men  in  active  service  are  aware  of  the  request  for  registration — 
that  knowledge  that  that  registration  was  desired  must  necessarily 
have  been  very  widely  disseminated  among  those  who  could  register 
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or  were  subject  to  registration.  I  suspect  that  there  are  some  in  that 
class  who  have  not  yet  heard  of  it. 

As  we  understand  it,  the  persons  who  now  have  rights  of  recall 
are  those  who  have  been  furloughed  in  relatively  recent  periods,  and 
who  are,  therefore,  not  the  youngest  group  of  railroad  employees. 

The  question  is  one  of  retaining  rights  to  enter  the  service  and  be 
subject  to  the  call  of  the  service.  The  question  of  whether  they  were 
furloughed  is  not  [1182]  the  determining  point.  As  we  understand  . 
the  rules,  there  are  definite  dates  at  which  rights  of  recall  and  rights 
to  reenter  do  terminate.  In  some  cases  there  are  limitations  on  the 
right  of  retention  of  seniority  and  reinstatement  in  service,  and,  in 
other  cases,  there  is  no  such  limitation  of  time.  So  that  this  category 
would  not  comprehend  only  those  who  had  recently  been  furloughed ; 
there  would  be  some  others.  It  is  a  possibility  that  there  might  be 
many  others.  I  have  looked  at  the  lists  furnished  by  the  plaintiffs’ 
witnesses  in  this  case  as  to  the  number  that  they  found  in  that 
category.  I  have  not  studied  them  in  detail. 

We  have  made  a  sample  study  of  the  age  distributions  of  those 
who  registered  with  the  Board.  Of  the  sample  we  studied,  approxi¬ 
mately  30  percent  were  65  or  over.  And  TO  percent  under  65.  I  have 
not  the  figures  with  me.  [1183] 

In  the  case  of  applications  for  annuities  under  the  present  law, 
something  over  20,000  such  applications  have  already  been  received. 
Large  numbers  are  coming  in.  We  are  also  receiving,  at  the  moment, 
because  of  the  pendency  of  this  litigation,  large  numbers  of 
666  requests  for  cancellation  of  applications.  They  are  stated  to 
be  based  on  the  pendency  of  this  litigation.  I  think  we  first 
started  receiving  these  annuity  applications  around  the  first  of  March. 

Under  the  terms  of  the  retirement  act,  annuities  commence  be¬ 
ginning  with  June  1st  of  this  year,  in  the  case  of  those  that  are 
eligible.  [1184]  Today  is  June  3.  We  have  not  certified  any  of 
these  applications  for  annuities  thus  far  to  the  Secretary  of  the 

Treasurv  of  the  United  States. 

• / 

Q.  You  and  your  fellow  members  on  the  board  are  not  taking  any 
action  other  than  to  administer  this  statute,  are  vou  ? 

A.  We  are  attempting  to  administer  it ;  yes. 

Q.  It  is  your  duty  under  the  statute  to  certify  these  annuity  claims 
to  the  Secretary  of  the  Treasury  so  that  the  annuities  may  be  paid; 
is  not  that  so? 

A.  That  is  true.  As  we  understand  the  statute,  the  language  means 
that  the  annuities  begin  to  accrue — the  language  is  “due  and  pay¬ 
able.”  As  we  interpret  it,  it  means  that  they  begin  to  accrue  on 
June  1.  The  first  payments  will  be  due  on  July  1.  We  will  be  in  a 
position  to  make  some  certifications  to  the  Treasury  before  that  date. 

Q.  Are  not  the  first  annuities  payable  June  1  ? 

A.  Thev  begin  to  accrue  on  June  1.  as  we  read  the  statute. 

Q.  Are  not  the  annuities  payable  60  days  after  the  so-called  effec¬ 
tive  date? 

A.  Payable  in  respect  of  periods  60  days  after  the  effective  date. 
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Q.  I  will  not  argue  the  law  with  you.  The  Judge  will  not  let  me, 
anyway. 

[1185]  We  have  made  some  verifications  of  the  service  records  and 
the  other  data  necessary  in  connection  with  these  applications.  Of 
the  20,000-odd  annuity  applications  that  we  have,  we  are  prepared 
to  certify  at  this  moment  to  the  Treasury  relatively  few.  1  cannot 
give  you  the  exact  figure.  It  may  be  as  many  as  100  or  200,  but 
relative  to  the  total  it  is  few.  Some  such  figure  as  one-half 

667  of  one  percent  to  one  percent.  As  I  say,  I  have  not  made  an 
exact  count.  [1186] 

There  are  a  number  of  steps  to  the  process  of  checking  service 
records,  checking  up  the  pay  on  which  the  annuity  is  based,  and  the 
age,  and  years  of  service,  including  every  month  during  thbse  years 
of  service^  and  the  precise  wages  for  every  month  of  the  eight-year 
period  ending  in  1931  and  the  wage  after  March  1,  1936. 

In  the  work  of  our  Board  we  are  planning  to  keep  some  records 
so  that  future  administration  and  current  administration  will  move 

i 

on  smoothly.  As  far  as  future  records  are  concerned,  it  is 

668  our  judgment  that  a  carbon  copy  of  the  payroll,  giving  ap¬ 
proximately  the  information  which  the  carriers  must  have  for 

their  own  use,  would  enable  us  to  build  up  the  record  so  far  as  the 
future  is  concerned.  So  far  as  past  records  are  concerned,  we  shall, 
first  of  all,  attempt  to  get  from  the  employees  themselves!  directly 
a  statement  as  to  their  age,  their  periods  of  service,  and,  ^o  far  as 
they  are  able  to  give  them  to  us,  their  earnings  in  the  peridd  [1187] 
of  prior  service.  We  know  from  experience  that  the  earnings  in 
that  period  of  prior  service  have  not  been  recorded  by  most  em¬ 
ployees;  and  that  exact  records  are  available  only  in  the  loffices  of 
the  carriers. 

We  expect  to  be  able,  without  any  burden  on  the  carrier^,  to  send 
our  own  men  into  the  offices,  asking  for  access  to  those  records.  We 
feel  that  it  will  not  be  a  material  burden  on  the  carriers,  since  they 
are  past  records,  and  are  not  now,  by  and  large,  necessary  for  current 
purposes,  and  our  own  staff  will  be  able  to  secure  from  tho^e  records 
the  data  which  are  necessary  for  proper  certification  to  the  treasury, 
and  which  will  be  satisfactory  to  the  General  Accounting  Office  on 
auditing  of  the  certifications  which  we  have  made,  or  shall  have 
made. 

We  plan  to  build  up  the  past  history  of  the  railroad  men  so  that 
we  will  have  in  our  files  such  records  for  future  use.  We  pjlan  to  do 
this  gradually,  starting  with  the  older  employees  and  working  down, 
scheduling  the  work  so  that  always,  at  times  when  any  particular 
record  is  needed,  we  will  have  the  record  available  for  use. 

With  respect  to  this  carbon  of  the  payroll  that  will  involve  some 
sort  of  identification  other  than  the  name  of  the  employee.  In 
[1188]  connection  with  the  administration  of  the  Social  Security  Act, 
particularly  title  II,  there  is  planned  the  assignment  of  a  social- 
security  account  number  to  all  persons  coming  under  tjhe  Social 
Security  Act  and  under  the  State  laws.  Since  railroad  m^n  will  be 
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669  under  State  unemployment  compensation  laws  insofar  as  they 
are  in  industries  other  than  railroads,  and  will  perhaps  from 
time  to  time  come  under  title  II  of  the  Social  Security  Act,  we  hope 
to  be  able  to  use  a  number  which  will  be  a  general  social-security 
benefit  account  number. 

A  notation  on  the  payroll  where  a  new  number  is  assigned  will  be 
made.  The  new  number  itself  would  have  involved  registration  at 
an  office  of  the  Social  Security  Board.  That  will  have  given  the 
information  which  will  be  necessary  for  our  purposes,  so  that  no 
special  form  by  the  railroads,  other  than  the  notation  of  a  new  name 
appearing  on  the  payroll,  would  appear  at  this  moment  to  be  required 
in  the  case  of  new  entrants  into  service. 

We  expect  to  ask  the  carriers  for  access  to  their  employees’  service 
and  payroll  records  and  compile  the  records  by  our  own  staff.  [1189] 

Q.  I  say,  you  are  not  planning  to  call  on  the  carriers  to  furnish 
that? 

A.  If  by  “furnish”  you  mean  going  through  their  own  records  with 
their  own  employees — except  if  you  come  and  voluntarily  offer  to  do 
it — it  may  be  that  arrangements  might  be  made;  but  we  have  no 
intention  of  making  any  such  order. 

Q.  The  only  reason  vou  have  no  intention  of  making  such  an  order 
is  because  of  the  pendency  of  this  lawsuit,  is  it  not? 

A.  No,  sir.  I  recall  testifying  before  the  subcommittee  of  the 
House  Committee  on  Appropriations  of  the  House  of  Representatives 
of  the  United  States.  That  testimony  was  given  by  me  in  January 
of  this  vear.  I  recall  testifving  as  follows: 

“The  Chairman.  Precisely  what  duties  are  imposed  on  you  ? 

“Mr.  Latimer.  The  Commission  has  the  pressing  duty  immediately 
before  it  of  preparing  to  make  annuity  payments  to  some  50,000 
applicants  beginning  next  June  1.”  [1190] 

I  recall  also  testifying  in  that  same  proceeding  as  follows:  The 
Chairman  asked  me : 

6T0  “Are  they”— 

meaning  the  railroads — 

“refusing  to  cooperate  ? 

“Mr.  Latimer.  Yes,  sir.  I  have  a  case  in  mind  where  a  man 
671  served  as  many  as  39  different  railroads,  and  there  are  service 
periods  going  as  far  back  as  1855.  In  handling  these  cases  each 
month  of  service  is  a  factor  in  determining  the  amount  of  the  an¬ 
nuity,  and,  despite  the  limitation  of  30  years  of  service,  we  must  still 
determine  the  average  compensation  on  which  the  annuity  is  to  be 
based.  It  has  been  rather  difficult  for  us  to  estimate  the  approximate 
administrative  cost.  Where  these  prior-service  records  have  to  be 
searched  there  are  eases  where  I  am  certain  the  cost  will  not  be  less 
than  $500,  and  I  expect  that  the  average  may  be  not  less  than  from 
$50  to  $100.  It  would  be  much  more  expensive  for  the  Government 
to  do  it  now  than  for  the  carriers  to  do  it,  for  the  reason  that  we  will 
have  to  pay  travel  expenses.  There  are  a  good  many  things  that  it 
would  be  less  expensive  for  the  Government  to  do  than  for  the  car- 
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I 

riers,  but  in  this  particular  initial  job  we  would  have  to  sp^nd  con¬ 
siderably  more  travel  money  than  [1191]  would  otherwise  be  incurred. 
This  might  be  offset  in  part  or  in  whole  by  the  fact  that  bur  staff 
would  devote  full  time  to  a  single  job. 

“It  seems  to  us,  and  we  have  made  this  statement  before,  that  if  the 
Government  could  and  would  for  this  initial  period  stand  the  cost  of 
proving  the  records,  it  would  probably  save  itself  from  some  litiga¬ 
tion.  Unfortunately,  that  statement  in  the  report  on  the  independent 
offices  bill  was  construed  to  mean  that  our  board  had  some  doubt  as 
to  the  requirements  of  the  law.  As  a  matter  of  fact,  we  have  no  such 
doubt. 

“What  I  intended  to  say  was  that  if  the  Government  bor^  this  ex¬ 
pense,  the  carrier  would  find  it  more  difficult  to  litigate,  because  they 
could  not  allege  that  any  unjust  and  unreasonable  burden  had  been 
placed  upon  them.  I 

“That  opinion  of  ours  is  borne  out,  as  a  matter  of  fact,  by  tjhe  bill  of 
complaint  which  has  been  filed  this  week,  on  Tuesday  of  this 

672  week,  in  the  Supreme  Court  of  the  District  of  Colombia,  in 
which  they  allege  that  the  Board  is  about  to  impo^e  on  the 

carriers  a  very  tremendous  burden  in  the  way  of  record  Collection. 
It  would  be  a  very  great  help  to  the  Government  in  defending  this  case 
if  we  are  able  to  show,  by  having  an  appropriation  for  the;  purpose, 
that,  as  a  matter  of  fact,  we  will  not  impose  an  unjust  or  unreasonable 
burden  on  the  carriers  in  that  [1192]  respect,  but  that  we  will  pay  for 
the  record  service  ourselves.”  j 

I  also  testified  as  appears  on  page  137  of  the  transcrip):  of  those 
hearings  [reading]  :  I 

“The  Chairman.  Give  us  a  break-down  of  the  whole  appropri¬ 
ation. 

“Mr.  Latimer.  We  have  not  been  able  to  come  to  a  conclusion  about 
that,  since  we  have  not  known  precisely  how  long  we  would  have  to 
go.  Could  I  put  that  break-down  in  the  record  ?  You  want  a  state¬ 
ment  of  the  personnel. 

“The  Chairman.  I  want  a  statement  of  the  personnel  with  the 
salaries. 

******* 

Mr.  Latimer.  The  appropriation  will  be  much  lighter  tjhen,  but  I 
do  not  know  that  the  personnel  can  ever  go  below  400,  because  you 
must  keep  current  records  on  some  1,200,000  persons.  You  jmust  oper¬ 
ate  a  system  in  the  nature  of  a  savings  bank.  Of  coursC,  it  is  not 
exactly  like  a  savings  bank.  You  are  not  keeping  a  record  of  deposits, 
but  of  wages. 

“Once  you  have  the  record  up  to  date  you  can  determine  what  is 
the  claim  of  any  individual  and  when  it  will  mature  with  small 
trouble ;  but  until  that  time  arrives  the  Board  cannot  determine  those 
things  so  easily.  The  Board  is  now  without  those  records  on  the 
million  and  a  quarter  persons  now  in  the  service  ^)f  the  car- 

673  riers.  [1193]  We  are  without  any  record  as  to  the,  perhaps, 
100,000  persons  who  have  an  employment  relatiori  under  the 
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act.  We  had  expected  that  the  carriers  over  a  period  of  5  or  6  years 
would  furnish  most  of  those  records.  Of  course,  after  the  law  is 
tested  we  can  order  them  to  furnish  those  records.*’ 

I  said  we  could  order  them. 

Q.  Did  you  so  testify? 

A.  Yes. 

Q.  Do  you  want  to  modify  your  previous  answer,  that  you  have  not 
refrained  from  ordering  the  carriers  to  do  this  work  by  reason  of  the 
pendency  of  this  trial  or  this  litigation? 

A.  Xo. 

Q.  What  you  said  in  your  testimony  before  the  House  Appropria¬ 
tions  Committee  was  the  fact,  was  it  not  ?  You  did  not  mislead  that 
committee,  did  you  ? 

Mr.  Pollak.  Now,  if  your  Honor,  please,  I  think  that  is  improper. 

The  Court.  He  may  ask  him  whether  that  is  a  fact  or  not. 

Mr.  Pollak.  It  is  the  part  about  misleading  the  commmittee  that  I 
think  should  be  stricken  out.  There  is  no  objection  to  the  rest  of  it. 

The  Court.  You  can  ask  him  whether  that  was  the  fact. 

By  Mr.  Aronson  : 

V 

Q.  What  you  testified  to  before  the  House  Appropriations  Com¬ 
mittee,  as  I  have  read  it,  is  the  fact,  is  it  not  ? 

A.  I  testified  what  you  have  read ;  yes. 

Q.  And  the  parts  I  have  read  are  the  facts  as  you  understand  them, 

are  tliev  not? 

%/ 

A.  We  can  order  the  carriers - 

Q.  Xo;  in  what  I  read  you  were  testifying  to  the  truth  as  you 
understood  it  when  you  appeared  before  the  House  Appropriations 
Committee,  were  you  not? 

A.  I  don’t  understand  your  interpretation  of  the  truth  to  be 
correct. 

674  The  present  form  AA-2  has  some  minor  changes  from  last 
year’s  forms  of  the  same  legend  or  symbol.  Last  year’s  Re¬ 
tirement  Board  distributed  some  2,000  or  2,600  of  form  AA-2  to  the 
carriers  for  verification  of  service  and  wage  records  where  they  con¬ 
sented  to  do  so.  It  was  upon  the  agreement  of  the  carrier  that  they 
would  do  so.  It  was  a  voluntary  offer.  In  those  AA-2  forms  that 
we  so  distributed,  we  sent,  or  there  was  sent,  to  the  carriers  all  the 
information  that  had  been  gleaned  from  the  employees  that  we  had 
in  the  applications  so  far  as  service  records  and  wages  were  con¬ 
cerned.  [1195]  I  believe  the  only  thing  we  did  not  enter  was  the 
age  which  was  claimed  on  the  application;  everything  else.  So  far 
as  information  with  reference  to  service  records  and  pay  during  the 
eight  year  period — service  records  throughout  the  past  and  pay  dur¬ 
ing  the  period — our  Board  last  year  transmitted  to  the  carriers  all 
that  we  had.  Reverting  to  my  testimony  before  the  House  Appro¬ 
priations  Committee,  this  sentence  that  had  previously  been  read: 
[1196] 
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“We  had  expected  that  the  carriers  over  a  period  of  fiv^  or  six 
years  would  furnish  most  of  those  records.” 

We  had  some  expectation  of  that  at  that  time.  [1197]  The  ref¬ 
erence  there  is  to  the  refusal  of  the  railroads  to  furpish  this 

675  information.  We  had  expected  that  there  might  he  some 
furnished.  The  “some”  that  I  am  speaking  of  are  the  past 

service  records  and  past  wage  records.  Because  from  now  on,  or 
approximately  from  now  on,  the  Board  hopes  to  work  out  a  system 
to  receive  current  data  so  that  all  we  need  is  the  past  records.  To 
spread  all  of  this  work  of  all  prior  records  over  a  period  qf  five  or 
six  years  was  an  intention  never  completely  studied. 

In  mv  direct  examination  I  testified  with  reference  to  the  function 
of  the  voluntary  railroad  pension  systems.  [1198]  I  stated  that  I 
had  arrived  at  my  conclusions  on  the  basis  of  some  plans  and  their 
operations,  and  that  I  have  confirmed  that  opinion  by  reference  to 
other  experts.  That  is  my  recollection.  Perhaps  I  am  in  brror.  I 
do  not  believe  that  in  making  that  particular  statement  I  Was  refer¬ 
ring  to  railroad  plans  specifically,  but  to  voluntary  pension  systems 
in  general. 

My  testimony  concerning  the  functions  of  voluntary  industrial 
plans  includes  the  civil  service,  and  was  so  intended.  Railroads 
constitute  a  very  sizeable  percentage  of  existing  non-govdrnmental 
pension  systems  in  this  country.  They  do  still  if  you  count  them  as 
still  operating.  In  some  cases  they  are  temporarily  suspended.  I 
do  not  know  of  a  single  railroad  case  where  a  man  on  pepsion  has 
had  his  continuing  pension  suspended,  [1199]  but  in  counting  the 
number  of  voluntary  pension  systems  which  have  terminated,  we 
do  not  regard  a  suspended  plan  as  a  continuing  plan;  it  is  a  plan 
not  in  operation.  If  you  count  them  for  the  purpose  as  Operating, 
they  do  constitute  a  large  proportion. 

I  was  the  chairman  of  the  old  Railroad  Retirement  Boar<jl,  and  my 
fellow-members  of  that  Board  and  I,  and  the  Board  itself;  were  the 
defendants  in  the  old  litigation  over  last  years  Act.  I  testified  in 
that  lawsuit  in  the  form  of  several  affidavits.  The  railroads  intro¬ 
duced  testimony,  also,  in  the  form  of  affidavits.  When  I  gave  my 
testimony  in  affidavit  form  in  the  last  case,  I  had  not  seen  the  affi¬ 
davits  in  that  case  of  certain  railroad  officials  with  reference  to  the 
functioning  of  voluntary  pension  plans  on  the  railroads.  [1200] 
In  the  testimony  that  I  gave  yesterday  I  stated  the  function 

676  of  voluntary  pension  systems.  In  stating  that  function,  I 
attempted  to  measure  the  testimony  in  last  year’s  caie,  of  rail¬ 
road  officials  against  the  facts.  I  was  unable  to  see  that  tjheir  testi¬ 
mony  agreed  with  the  facts. 

I  recall  the  affidavit  of  Mr.  Carl  R.  Gray,  president  of  the  Union 
Pacific  Railroad  Company,  on  pages  235  and  236  of  last  year’s  record, 
in  which  he  said : 

“Such  plans,  however,  do  by  their  indirect  operation  have  the  effect 
of  increasing  the  efficiency  and  safety  with  which  railroad  operations 


i 

i 
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are  conducted,  taking  the  1*1201]  operating  organization  as  a  whole, 
in  the  following  manner:  The  expectation  of  retirement  on  a  pension 
as  a  reward  for  lonsr-eon tinned  service  has  a  tendency  to  induce  em- 

V _ , 

ployees  to  continue  in  the  service  of  one  railroad  company  and  to 
reduce  the  labor  turnover.  It  results  from  this,  that  in  the  whole 
body  of  employees  of  the  company  there  is  a  larger  proportion  of 
experienced  employees  than  would  be  the  case  in  the  absence  of  a 
reward  •  for  long-continued  service.  It  resuits  finally  that  the  or- 
ganization  as  a  whole  functions  more  efficiently  bv  reason  of  the 
larger  proportion  of  experienced  employees.  The  extent  of  the  in¬ 
fluence  of  pension  plans  in  reducing  labor  turnover  in  the  case  of  any 
railroad  company  is  not  susceptible  of  proof  or  exact  ascertainment, 
but  it  is  the  conviction  on  the  part  of  railroad  managements  that 
pension  plans  have  the  eifect  aforesaid  which  causes  such  manage¬ 
ments  to  continue  the  plan  in  operation  and  in  my  judgment  this  is 
the  main  justification  for  maintaining  them.” 

I  attempted  to  measure  that  testimony  against  what  expectation  a 
man  did  have  of  receiving:  a  pension.  But  here  the  expectation  or 
probability  of  receiving  a  pension  is  so  slight  and  subject  to  the  re¬ 
tention  of  his  employment  continuously  for  that  time,  so  that  it  is 
impossible  for  me  to  conceive  that  [1202]  so  slight  a  probability  of 
receiving  a  pension  can  have  any  eifect  on  the  conduct  of  the 
677  men.  I  was  unable  to  match  that  testimony  up  against  the 
facts  as  I  see  them. 

All  of  the  affidavits,  as  I  recall,  were  substantially  identical.  The 

V 

substance  was  identical,  and  the  language,  in  many  cases,  was  sub¬ 
stantially  identical,  as  I  remember. 

f  120-3]  I  understand  Mr.  Daniel  Willard  to  be  the  president  of  the 
Baltimore  &  Ohio  Railroad  Company.  I  recall  his  affidavit  testi¬ 
mony.  in  which  he  said : 

“It  is  affiant's  belief  that  the  pension  system  employed  by  The 
Baltimore  &  Ohio  Railroad  Company,  which  is  similar  in  its  funda¬ 
mental  aspects  to  the  plans  in  force  on  many  other  railroads,  has  not 
only  been  of  great  value  to  the  employees  but  has  tended  to  stabilize 
employment,  especially  during  periods  when  there  was  heavy  turn¬ 
over  in  employment  generally;  and  that  it  has  strengthened  the 
lovaltv  of  the  employees  to  their  employer,  and  tended  to  make  more 
cordial  the  relations  between  the  management  and  the  employees,  the 
pension  regulations  at  all  times  making  it  possible  for  persons  not 
ordinarily  eligible  to-  receive  special  consideration  where  the  cases 
were  meritorious. 

“Affiant  further  says  that  it  is  his  opinion  that  under  the  Railroad 
Retirement  Act,  whereby  the  Government  becomes  the  paymaster,  the 
relationship  created  by  the  [1204]  present  voluntary  system  would 
be  materially  disturbed ;  that  no  longer  would  there  be  the  same  in¬ 
centive  for  continued  employment  with  any  particular  company; 
that  employees  looking  to  the  Government,  as  they  would,  for  their 
pensions,  would  have  a  lessened  interest  in  the  solvency  or  the 
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efficiency  of  the  company  which  employs  them,  and  as  a  consequence 
the  act  to  that  extent  would  impair  the  efficiency  and  safety  of  the 
operations  of  the  railroads.” 

With'  reference  to  the  conclusion  that  I  expressed  yesterday,  I 
again  attempted  to  weigh  that  testimony  against  what  seemed  to 
me  to  be  the  facts.  I  do  not  agree  that  the  matters  set  fortli  in  that 
affidavit  correctly  state  all  the  facts;  there  are  certain  minor 

678  portions  with  which  I  would  agree.  The  minor  portions  with 

which  I  would  agree  are  the  statement  there  that  t|he  estab¬ 
lishment  of  a  pension  system  does  produce  somewhat  more  cordial 
relations  between  the  management  and  the  men.  [1205]  M]y  experi¬ 
ence  has  been — and  I  have  attempted  to  observe,  as  correcjly  stated 
in  my  affidavits — to  get  the  quantitative  results,  and  I  have  been 
unable  to  observe  any  difference  in  loyalty  between  those  who  did 
have  pension  systems  and  those  which  did  not.  In  my  judgment 
the  loyalties,  by  and  large,  are  matters  having  to  do  with  current 
conditions,  wages,  hours,  current  conditions  generally,  and  are  not 
due  to  the  contingent  promise  of  a  hypothetical  benefit  4d  years  in 
the  future.  I 

[1206]  “A.  Not  all  the  facts.  There  are  certain  minoif  portions 
with  which  I  would  agree. 

“Q.  Which  are  the  minor  portions  with  which  you  would  agree? 

“A.  The  statement  there  that  the  establishment  of  a  pejision  sys¬ 
tem  does  produce  somewhat  more  cordial  relations  betweeh  the  man¬ 
agement  and  the  men.  j 

“Q.  Also  produces  loyalty  on  the  part  of  the  employee^  which  is 
based  on  the  knowledge  that  he  will  have,  in  his  old  age,  Something 
over  and  above  the  contractual  obligation  of  the  employer  ? 

“A.  My  experience  has  been — and  I  have  attempted  tb  observe, 
as  correctly  stated  in  the  affidavits — to  get  the  quantitative  results, 
and  I  have  been  unable  to  observe  anv  difference  in  lovaltiv  between 
those  who  did  have  pension  systems  and  those  which  diq  not.  In 
my  judgment  the  loyalties,  by  and  large,  are  matters  having  to 
do  with  current  conditions,  wages,  hours,  current  conditions  gen¬ 
erally,  and  are  not  due  to  the  contingent  promise  of  a  hypothetical 
benefit^O  years  in  the  future.” 

I  testified  yesterday,  as  follows: 

“There  is  an  equally  important  function  from  the  long-run  point 
of  view,  not  as  important  perhaps  in  the  [1207]  immediate  pres¬ 
ence  of  the  situation  demanding  relief,  and  that  is  that  the 

679  contentment  and  satisfaction  of  the  employees  frith  their 
work  or  with  their  jobs  shall  be  maintained  at  a  ihaximum.” 

That  most  assuredly  is  consistent  with  all  of  my  immediately  pre¬ 
ceding  testimony. 

I  recall  certain  testimony  of  Mr.  Hale  Holden,  chairrhan  of  the 
Southern  Pacific  Railway  System,  in  this  case.  He  testified  in  the 
last  case  that  it  was  his  opinion  that  continuity  of  service  and 
loyalty  of  the  employee  to  his  particular  company  is  an  important 
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circumstance  in  the  voluntary  pension  systems;  an  important  func¬ 
tion  for  that  service.-  I  understand  his  testimony  is  to  the  same 
general  purport  as  the  testimony  of  Messrs.  Willard  and  Gray  that 
lias  already  been  read,  with  the  exception  that  Mr.  Gray  did  bring 
in  one  element  which  has  not  vet  been  mentioned,  if  mv  recollection 
serves  me. 

I  mean  the  fact  that  Mr.  Grav  said  that  another  function  that  was 

%/ 

intended  to  be  served  by  voluntary  service  systems  was  the  [1208]  dis¬ 
couragement  of  men  going  on  strike.  I  think  he  also  said  in  his  testi¬ 
mony  that  it  had  not  served  that  purpose  as  a  result  of  his  experi¬ 
ence.  He  testified  in  last  vear’s  case  as  follows : 

%/ 

“It  is  my  recollection  and  impression  that  in  the  origin  of  railroad 
pension  plans  the  hope  that  the  provision  of  such  pensions  would 
have  a  tendency  to  reduce  strikes  on  the  part  of  employees  was  one  of 
the  reasons  for  their  adoption  by  railroad  companies.  However,  it 
has  been  my  experienced,  and  I  know  that  it  has  been  the  general  ex¬ 
perience  of  railroad  managements,  that  plans  providing  pensions  for 
employees  have  no  deterrent  effect  upon  strikes.  When  a  strike  ques¬ 
tion  is  submitted  to  any  bodv  of  emplovees  their  vote  is  more  influ- 
enced  bv  the  immediate  advantage  which  they  hope  to  realize  from  the 
demands  in  controversv  than  it  is  influenced  bv  the  more  remote 
benefit  of  retirement  on  pension  at  some  future  time.” 

680  [1209]  In  view  of  that  statement,  and  one  other  statement, 

bv  Mr.  Loree,  if  my  memory  serves  me  correctly,  which  state- 
ments  seemed  to  me  to  be  inconsistent  with  statements  made  in  other 
affidavits.  I  have  been  inclined,  in  my  own  appraisal  of  those  affi¬ 
davits,  which  I  have  attempted  to  appraise,  to  place  great  weight,  in 
arriving  at  mv  conclusion,  on  that  statement  of  Mr.  Grav. 

[1210]  In  forming  my  opinion,  I  have  attempted  to  give  weight  to 
the  statements,  and  my  total  opinion  is  based  on  the  attempted  ap¬ 
praisal  of  all  of  the  statements,  together  with  the  facts  which  I  have 
observed. 

Mr.  Gray's  statement  as  to  strikes  seemed  to  me  inconsistent  with 
other  statements  that  pension  systems  do  produce  loyalty,  because 
here  is  a  situation  where,  obviously,  loyalty  in  the  sense  in  which  the 
employers  meant  it,  is  not  promoted  by  the  pension  system. 

Now,  that  second  observation  is  borne  out  by  certain  studies  which 
I  had  previously  made,  and  if  I  may  refer  to  certain  letters  which 
are  reproduced  in  my  book,  from  railroad  executives — [1211]  on  pages 
754  to  757  of  Volume  2  of  the  book  which  I  wrote,  entitled  “Industrial 
Pension  Systems”,  I  quote  certain  letters  received  by  me,  on  the 
promise  that  I  would  not  reveal  the  authorship  but  they  come  from 
railroad  officials — [1212]  I  can  identify  them,  or  two  of  them,  as  be¬ 
ing  presidents  of  large  railroads,  and  plaintiffs  in  this  litigation.  An¬ 
other  one  was  the  manager  of  another  large  railroad  which  was  also  a 
plaintiff  in  this  litigation. 

The  substance  of  the  responses,  which  I  received,  was  that  pension 
systems  do  not  materially,  if  at  all,  influence  the  attitude  of  the  em¬ 
ployees  in  connection  with  strikes;  that  the  decision  to  strike  was 
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made  irrespective  of  the  existence  or  non-existence  of  a  pension  sys¬ 
tem;  and  since  strike  is,  in  my  judgment,  an  evidence  of  lpyalty  or 
disloyalty  in  the  sense  in  which  it  is  being  used  in  this  case,  and  since 
at  the  time  when  that  loyalty  is  put  to  the  most  severe  strain;  pension 
systems  have  had  no  influence,  I  have  arrived  at  the  opinion-^it  is  my 
opinion — that  since  they  do  fall  down  in  producing  lpyalty  at 

681  the  time  when  loyalty  is  presumably  at  the  greatest  premium,  it 
necessarily  follows  that  they  will  not  produce  loyalty  in  other 

circumstances. 

Q.  Stated  differently,  because  it  does  not  produce  complete  loyalty, 
even  to  the  extent  of  avoiding  strikes,  you  think  it  produces  no 
loyalty  ?  Is  that  your  position  ? 

A.  Insignificant  loyalty,  yes;  and  with  the - 

Q.  Is  the  only  loyalty  that  you  think  is  significant  a  refijsal  to  go 
on  strike? 

A.  No.  That  is  the  only  place  at  which  there  has  been  4n  oppor¬ 
tunity  to  test  the  exact  relationship  of  pension  systems  td  loyalty. 
[1218]  That  does  not  give  all  of  my  views  on  this  subject;  but  I 
think  all  that  are  relevant  at  this  particular  moment. 

It  is  my  information  that  Mr.  Ralph  Budd  is  the  president  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Company.  I  have  not  the 
exact  testimony  in  mind,  but  it  is  my  recollection  that  he  testified 
in  the  last  case  substantially  to  the  same  effect  with  reference  to  the 
function  of  voluntary  railroad  pension  systems. 

As  to  these  railroad  officials  following  Ralph  Budd — Mr.  Charles 
Donnelly,  president  of  the  Northern  Pacific  Railway  Company;  Mr. 
John  F.  Deasy,  in  charge  of  operations  of  the  Pennsylvania  Rail¬ 
road  Company;  Lawrence  A.  Downs,  president  of  the  Illinois  Central 
Railroad  Company,  and  the  other  companies  in  the  Illinois  Central 
System;  [1214]  Mr.  Frederick  E.  Williamson,  president  of  the  New 
York  Central  Railroad  Company,  and  the  Pittsburgh  &  |^ake  Erie 
Railroad  Company,  and  the  other  companies  in  the  New  York  Cen¬ 
tral  System;  Mr.  George  B.  Elliott,  president  of  the  Atlantic  Coast 
Line  Railroad  Company;  W.  R.  Cole,  then  president  of  the  Louis¬ 
ville  &  Nashville  Railroad  Company,  since  deceased;  Mr.  James  E. 
Gorman,  president  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company;  Mr.  L.  F.  Loree,  president  of  The  Delaware  &  Hudson 
Railroad  Corporation  (Mr.  Loree  is  the  one  who  has  the  strike 
reference  that  I  referred  to) ;  Mr.  George  J.  Rav,  president  of 

682  The  Delaware,  Lackawanna  &  Western  Railroad  Company; 
Mr.  M.  J.  Gormley,  president  of  the  American  Railway  Asso¬ 
ciation — generally,  all  of  those  railroad  officials  testified  yrith  refer¬ 
ence  to  the  function  of  the  railroad  pension  systems,  to  the  same 
effect,  in  substance,  as  the  testimony  that  was  read,  except  that 
according  to  my  recollection  only  in  the  case  of  Mr.  Loree’s  testi¬ 
mony,  as  in  the  case  of  Mr.  Gray’s  testimony,  was  there  the  reference 
to  the  strike  situation.  That  is  approximately  correct  according  to 
my  recollection. 
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[1215]  In  my  direct  testimony  as  to  the  function  of  a  voluntary 
railroad  pension  system  I  did  not  disregard  the  testimony  of  those 
particular  railroad  presidents.  I  attempted  to  weigh  it  as  carefully 
as  I  knew  how,  and  did  not  agree. 

In  mv  direct  testimony  I  also  referred  to  the  function  and  the 
efficacy  of  the  pension  system  that  is  [1216]  under  review  in  this  case, 
and  enumerated  some  of  the  elements  that,  in  my  opinion,  constituted 
desirable  advantageous  features. 

Q.  For  instance,  as  my  note  shows,  you  spoke  of  a  compulsory 
retirement,  did  you  not,  as  an  aspect  of  the  Government  system  ? 

A.  No,  sir;  I  said  that  the  system  left  the  railroads  free  to  impose 
compulsory  retirement  without  any  necessary  larger  burden  on 
themselves. 

Q.  Well,  how  does  this  statutory  system  leave  the  carriers  free  to 
impose  compulsory  retirement? 

A.  The  statute  provides  for  annuities  upon  retirement,  since,  as 
I  believe,  we  establish  a  connection  between  the  pensions  and  the 
rate  of  retirement.  The  fact  that  the  annuities  were  being  paid 
'would  be  an  inducement  to  managements  to  force  retirements,  com¬ 
pulsory  or  otherwise,  as  the  necessities  of  their  business  indicated 
to  be  the  best  policy,  in  their  judgment. 

Q.  I  am  afraid  I  do  not  understand  you.  Had  you  finished? 

A.  And  I  was  goirig  £o  add  that  since,  in  my  judgment,  a  com¬ 
pulsory  retirement  system,  or  a  compulsory  retirement  feature  is 
a  desirable  feature  for  the  management  of  an  industry,  that 
683  policy  would  not  bar  the  application  of  the  Railroad  Act, 
although  it  is  not  contained  in  that  Act. 

c. 

Q.  Well,  to  break  down  or  subdivide  the  points  that  you  have  just 
discussed:  You  think  any  compulsory  retirement  system  is  a  desir 
able  thing,  do  you  not? 

A.  I  think  that  is  desirable  if  accompanied  by  an  income. 

Q.  I  am  now  talking  of  the  operation  of  the  business  of  the  em¬ 
ployer,  and  ask  you  for  the  moment,  please,  to  ignore  the  social — those 
aspects  of  the  situation  which,  in  your  judgment,  may  be  socially 
desirable,  or  otherwise,  and  ask  you  to  testify  whether,  in  your  opinion, 
compulsory  retirement  at  a  particular  age  is  a  desirable  thing  in  the 
railroad  industry. 

A.  The  two  matters  are  inseparable,  and  cannot  be  logically 
separated. 

Q.  Won’t  you  please  separate  them  for  us? 

A.  Any  separation  which  I  might  make  would  be  wrong. 

Q.  Why  is  that? 

A.  I  speak  not  from  the  social  point  of  view  but  from  the  point 
of  view  of  the  other  conditions.  If  the  company  adopted  a  maximum 
employment  limit  and  at  a  certain  age  announced  to  all  its  emplovees 
that  irrespective  of  whatever  happened,  and  irrespective  of  their 
circumstances,  every  person  was  going  to  be  fired— he  was  to  be  un- 
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employed;  and  there  was  no  provision  for  income  from  any  source 
whatsoever,  that  that  would  react  against  the  company  so  Violently 
that  the  company  would  not  from  its  own  profit  point  of  view  be 
able  to  carry  out  such  a  policy.  That,  therefore,  the  adoption  of 
such  a  system  would  result  in  repercussions,  with  reactions  on  the 
employees,  so  that  no  beneficial  effects — and  there  are  certain  bene¬ 
ficial  effects  arising  out  of  it  if  certain  other  things  appear — that 
whatever  those  effects  may  be,  and  they  are  not  there,  and  there  is  no 
provision  for  support,  they  would,  in  my  judgment,  be  more  than 
offset  by  other  repercussions. 

Q.  May  I  ask  you  in  what  connection  you  gathered  all  of 
684  the  basic  knowledge  that  entitled  you  to  give  judgment  on  a 
situation  of  that  kind  ? 

A.  In  the  course  of  the  studies  which  I  have  conducted  here. 

Q.  No.  1:  Did  you  have  any  practical  cases  on  which  you  were 
enabled  to  base  that  judgment? 

A.  I  did.  ! 

Q.  Any  railroads  that  you  know  of  that  did  that  and  had  the 
repercussions  that  you  speak  of  ? 

A.  Not  railroads;  no,  sir. 

Q.  What  large  companies  did  that,  and  what  repercussions  do  you 
know  of? 

A.  To  name  the  company  would  be  a  violation  of  a  pledge  of  con¬ 
fidential  relationship  which  I  hesitate  to  disclose. 

[1219]  There  have  been  numerous  cases  in  which  railroad  com¬ 
panies  have  let  out  of  active  service  men  who  attain  the  year  for 
retirement  from  active  service,  generally  at  age  70,  and  in  which  the 
men  so  let  out  were  not  eligible  for  and  did  not  go  on  the  voluntary 
pension  rolls  of  those  carriers.  [1220]  In  no  case  have  all  Employees 
been  retired  without  pensions.  A  considerable  number  of  Employees 
have  been  let  out  without  pensions  because  of  age  attainment. 

Q.  And  those  who  had  had  continuity  of  service  and  made  them¬ 
selves  eligible  for  voluntary  pension  systems  were  the  on}y  ones  to 
whom  voluntary  pensions  were  accorded;  is  that  not  the  f^ct? 

A.  There  have  been  claims,  which  I  have  not  been  able  to  prove 
or  disprove,  that  some  who  did  have  the  continuity  of  service  did  not 
receive  pensions. 

Q.  Then  if  it  is  a  claim  you  have  not  been  able  to  prove,  what  is 
the  purpose  of  stating  it,  please?  Are  you  giving  it  to  the  Court 
as  something  you  want  the  Court  to  believe,  which  is -  j 

A.  A  qualification  to  the  answer  which  I  might  mal^e  to  your 
question. 

Q.  Now,  will  you  please  answer  my  question  ? 

6S5  Mr.  Pollack.  What  question  are  you  asking? 

The  Witness.  I  understood  the  question  to  be  if  all  those 
who  had  qualified  by  reason  of  long  service  were  paid  annuities.  My 
answer  was  as  I  stated. 
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Mr.  Aronson  : 

Q.  I  don’t  think  that  is  the  question. 

A.  If  I  misunderstood - 

Q.  I  say,  is  it  not  the  fact  that  on  railroads  with  compulsory  re¬ 
tirement,  numbers  of  men,  upon  attaining  the  age,  usually  TO,  are 
retired  from  active  service,  and  of  that  aggregate  annuities  are  ac¬ 
corded  only  to  those  who  are  eligible  by  reason  of  continuity  of  serv¬ 
ice,  and  by  reason  of  eligibility  in  other  respects,  to  the  voluntary 
pension  system,  and  that  no  annuities  are  paid  to  those  who  do  not 
qualify  under  the  terms  of  the  systems  l 

A.  i  do  not  know  exactly  how  to  answer  that  question. 

Q.  All  right. 

A.  Because — may  I  state,  in  full,  because  I  have  examined  the  exact 

&  7  7 

records  of  a  large  number  of  pensioners,  I  may  make  two  qualifica¬ 
tions:  That  in  some  plans  we  had  a  compulsory  retirement  rule,  and 
men  were  permitted  to  continue  in  service  in  order  to  qualify  them 
under  continuous  service  rules. 

Q.  Yes.  I  did  not  have  that  in  mind. 

A.  So  that  at  TO  they  were  not  all  retired,  as  I  explained,  as  I  un¬ 
derstood  from  your  question.  Generally  speaking,  your  statement  is, 
to  the  best  of  my  knowledge  and  belief,  correct. 

I  stated  it  to  be  my  belief  that  contentment  that  would  be  produced 

by  this  statutory  pension  system.  [1222]  I  understand  that  under 

this  statutorv  svstem  men  who  are  let  out  of  active  service  for  the 
«/  •/ 

good  of  the  service,  men  who  are  discharged  for  cause,  do  not  thereby 
forfeit  their  right  to  annuities,  if  they  have  completed  30  years  of 
service  or  if  they  have  attained  the  age  of  65,  regardless  of  the 
686  number  of  years  of  service,  notwithstanding  they  were  found 
disastrous  or  unfortunate  or  unsatisfactory  to  the  efficiency  of 
the  service.  In  my  opinion,  that  is  an  essential  as  well  as  desirable 
feature  of  this  statutorv  svstem. 

[1223]  I  also  explained,  in  my  direct  examination,  that  a  statutory 
retirement  system  was  desirable  because  it  would  insure  security. 
That  is  on  the  basis  that  it  is  a  system  supported  by  a  general  fund 
from  the  Treasury  of  the  United  States.  I  do  not  understand  that  the 
taxes  that  are  involved — the  pay-roll  taxes  of  the  carriers,  and  the 
additional  income  taxes  of  the  employers  are  intended  directly  to  im¬ 
plement  or  to  support  the  system.  They  go  into  the  general  Treasury 
of  the  United  States.  [1224]  I  do  not  understand  that  there  is  an 
entire  relationship  between  the  two  acts. 

I  testified  before  the  Senate  Committee  on  Finance,  and  the  House 
Committee  on  Ways  and  Means,  in  the  hearings  on  the  bill  that 
became  the  tax  law  involved  in  this  case.  I  also  testified  before  the 
Interstate  Commerce  Committees  of  both  Houses  on  hearings  on  the 
bill  that  became  the  Retirement  Act. 

The  hearings  before  the  House  Committee  on  Ways  and  Means 
were  held  in  August  1935,  according  to  my  recollection.  I  appeared 
before  that  committee.  That  committee  had  before  it  the  tax  bill, 
and  did  not  have  before  it  the  Retirement  Act. 
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My  opening  statement  to  the  House  Ways  and  Means  Committee 
on  the  hearing  on  the  tax  bill  was  as  follows : 

“Mr.  Latimer.  I  am  appearing  Mr.  Chairman,  at  the  invitation  of 
the  committee,  and  I  appear,  presumably,  for  the  purpose  o^  answer¬ 
ing  questions.  I  have  been  specializing  in  retirement  work  for  the 
last  ten  years,  and  I  have  written  several  books  on  that  question.  I 
[1225]  have  done  a  great  deal  of  actuarial  work.  For  the  last  year 
and  a  half  I  have  been  for  a  part  of  the  time  on  the  staff  of  the  Co¬ 
ordinator  of  Transportation  and  for  part  of  the  time  I  have 
687  been  chairman  of  the  Railroad  Retirement  Board.  I  have  de¬ 
voted  most  of  my  time  and  study  to  the  question  of  railroad 
retirement  insurance.” 

Q.  You  did  not  give  any  qualifications  or  experience  on  taxes,  but 
gave  only  your  qualification  and  experience  on  pensions  and  retire¬ 
ments. 

A.  I  said  nothing  about  taxation,  in  general. 

Q.  Did  you  say  anything  about  taxation,  in  particular? 

A.  I  appear  not  to  have.  j 

I  testified  as  follows,  before  the  House  Ways  and  Means  Commit¬ 
tee  in  that  hearing  (at  page  87  of  the  transcript) : 

“Mr.  Cooper.  [He  was  a  member  of  the  committee.]  Then,  it  is 
your  opinion  that  the  tax  proposed  in  this  pending  measure),  employ¬ 
ing  a  rate  of  6  percent,  [1226]  would  be  sufficient  to  pay  tlje  benefits 
provided  in  the  bill  passed  yesterday  for  the  next  10  years,  j 


“Mr.  Latimer.  Yes.  sir. 

“Mr.  Cooper.  In  other  words,  at  the  end  of  10  years  fronj  now,  the 
plan  would  fail  to  be  self-supporting.  | 

“Mr.  Latimer.  The  assets  would  be  zero,  and  the  liabilities  would 
be  $4,500,000,000. 

“Mr.  Cooper.  You  would  not  have  any  money  at  all,  and  you  would 
owe  $4,500,000,000. 

“Mr.  Latimer.  Yes,  sir.” 


*  ,  *  *  *  *  *  j  * 

688  “The  Chairman.  You  would  have  to  assess  future  (employees 
to  meet  that  obligation.  Would  that  be  equitable?' 

“Mr.  Latimer.  The  effect  would  be  this :  Every  new  employee  com¬ 
ing  into  the  railroad  service,  say,  15  years  from  now,  would  pay  for 
something  a  little  more  than  his  own  pension,  and  that  anil  the  rail¬ 
road  contribution  would  go  to  the  paying  of  interest  on  thjis  deficit.” 

That  is  an  exact  transcript  of  the  record. 

[1227]  The  explanation  of  the  6  percent  reference  in  the  passage 
just  read  is  that  the  bill  originally  provided  for  a  2  percent  tax  on 
the  employees,  and  a  4  percent  tax  on  the  carriers,  which  was  subse¬ 
quently  amended  to  Zy2  percent  on  each  class. 

I  recall  also  my  appearance  before  the  Senate  Committee  on 
Finance  in  the  hearings  on  August  22nd  and  23rd,  1935,  on  the  bill 
that,  with  the  amendment  to  the  same  general  effect  that  we  have 
just  talked  of,  became  the  tax  act  that  is  under  review  heife.  I  came 
into  that  hearing,  so  far  as  my  testimony  is  concerned,  at  page  49  of 
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the  transcript.  Judge  Krauthoff  was  the  attorney  for  the  railroad 
brotherhoods  sponsoring  this  legislation,  [1228]  and  the  Mr.  Ekern 
was  the  attorney  for  the  Association  of  Railroad  Employees,  a  pen¬ 
sion  association,  or  some  such  named  association  as  that.  Whether 
he  was  appearing  in  that  capacity  here,  I  do  not  believe  I  can  state. 
I  testified  as  follows: 

“Mr.  Latimer.  Judge  Krauthoff  and  Mr.  Ekern  both  have  dealt 
rather  extensively  with  the  financial  aspect  of  this  matter.  I  think 
Judge  KrauthofFs  statement  of  yesterday,  reading  from  some  testi- 
monv  which  I  crave  in  the  House  before  the  Committee  on  Interstate 
and  Foreign  Commerce,  substantially  states  the  correct  picture. 

“As  I  understand  it.  the  question  here  is  this:  The  Retirement 
Act,  which  has  already  been  passed,  provides  for  certain  bene- 
6S9  fits,  the  amounts  of  benefits  which  will  be  paid  out  by  that 
act  have  been  estimated.  Your  interest  is  to  levy  a  tax  here 
which  will  provide  for  those  benefits,  and  that  tax  is  to  be  assessed — 
I  am  not  a  lawyer  and  I  do  not  know  whether  I  am  speaking  correct 
legal  language  or  not — but  as  I  understand  it  your  problem  is  to  fix  a 
tax  to  be  assessed  against  the  employees  of  the  carriers  and  their 
employers  and  to  be  related  to  the  pay  roll  of  the  carriers. 

“The  question,  therefore,  is  how  much  of  a  tax  relative  to  the  pay 
roll  of  the  carriers  is  necessary  to  support  these  benefits.  As  Judge 
Krauthoff  stated,  if  vou  regard  this  tax  as  a  vear-to-vear  matter  a 
rather  low  tax  will  be  required  initially.  Because  of  the  fact  that 
the  benefits  are  increasing  and  will  continue  to  increase  for  many 
years  the  tax  would  have  to  be  raised  if  assessed  on  a  year-to-year 
basis."  [1229] 

What  I  stated  there,  and  what  I  stated  before  the  House  Committee 
on  Ways  and  Means  are  correct  statement  of  my  position. 

[1231]  Assuming  that  the  taxes  were  to  implement  or  to  provide 
for  the  funds  with  which  the  annuities  were  to  be  paid,  [1232]  and 
assuming  that  the  annuities  continue  to  go  on,  and  as  I  actuarily 
estimate  the  expectancy  of  the  men  who  go  on  annuities,  and  the 
number  of  men  who  will  from  vear  to  vear  become  eligible  for  a 
retirement  on  those  annuities,  and  whatever  other  actuarial  elements 
enter  into  the  computations,  [1233]  I  have  not  the  identical  table 
which  would  enable  me  to  state  exactly  how  long  it  will  be  before 
the  present  rate  of  taxation  will  be  insufficient.  But  under  these 
assumptions  (which  you  have  stated)  as  I  understand  them,  it  would 
be  about  10  vears.  And,  therefore,  in  order  to  have  the  aggregate 
of  this  particular  form  of  taxes  equal  the  drain  of  the  annuities, 
the  existing  or  present  rate  would  be  insufficient.  In  order  to  have 
the  pay  roll  taxes  equal  the  drain  of  the  annuities,  it  would 
690  be  necessary  for  the  rate  to  go  up  to  10  or  12  or  more  percent. 

I  am  familiar  with  expectancy  tables  and  with  survivorship 
tables.  [1234]  Under  the  provisions  of  the  Retirement  Act,  any 
man  in  railroad  service  who  does  not  survive  to  age  65  or,  in  the 
alternative,  does  not  survive  to  the  age  of  at  least  51,  with  less  than 
30  years  of  railroad  service,  is  not  eligible  for  the  annuity.  Out  of 
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the  20,000  applications  for  annuities  that  we  have  thus  far  received, 
we  have  received  some,  about  10  percent  I  believe,  from  m^n  under 
65  years  of  age.  Any  annuity  that  is  granted  to  a  man  under  65 
years  of  age,  is  subject  to  a  diminution  at  the  rate  of  onejfifteenth 
after  that  age,  except  where  retirement  is  made  by  the  carrier  for 
mental  or  physical  incapacity,  with  not  less  than  30  years  o£  service. 

The  table,  on  page  24S  of  the  first  volume  of  my  book,  is  |he  Com¬ 
bined  Annuity  Table  which  would,  in  fact,  overstate  the  survivorship, 
[1235]  and  shows  that  out  of  10,000  persons  at  age  25 — ar  d  this  is 
males,  I  may  say — 6,6S7  will  survive  to  age  65.  This  is  pure  mor¬ 
tality,  of  course,  and  no  other  factor.  That  particular  table  some¬ 
what  overstates  the  percentage  of  survivorship  in  the  case  of  railroad 
men  in  active  service.  That  is  my  belief,  based  on  our  observations. 
That  means  that  of  the  number  of  men  in  railroad  servibe  at  the 
present  day  who  are  25  years  of  age,  some  3,313  out  of  eveby  10,000, 
or  approximately  one  third  of  them,  will  not  survive  to  agb  65.  Of 
the  group  in  railroad  service  today  who  are  today  30  yeaifs  of  age, 
according  to  the  same  table,  there  will  survive  6,763  to  a^e  65  out 
of  10,000.  The  number  out  of  10,000  at  the  present  age  of  35  who 
will  reasonably  expect  to  live  to  age  65  is  6.851.  For  those  sit  present 
age  40,  it  is  6,978.  [1236]  For  those  at  present  age  45,  it  is  7,172. 
For  those  at  age  50,  it  is  7,473.  Age  55,  7,947  will  survive  to  age  65, 
out  of  10,000.  The  corresponding  figure  at  age  60  is  8,tl3.  The 
complete  expectancy  of  life  of  a  man  aged  65,  under  thife  table  is 
12.74  years.  Those  survivorship  figures  that  I  gave,  that  is,  the 
percentage  of  survivorship  to  age  65,  is  based  on  that  corn- 
691  bined  table.  [1237]  The  mortality  on  that  table  is  a  little  higher 
than  the  mortality  on  which  annuity  premiums  under  which 
group  plans  sold  by  insurance  companies  are  now  being  priced.  It 
was  the  basis  up  until  a  year  or  so  ago. 

If  I  may  just  add  this:  that  in  the  measures  of  mortality  among 
railroad  employees  retired  by  reason  of  age,  after  extensive  study  of 
that,  we  arrived  at  the  conclusion  that  the  Combined  Annuity  Table 
was  a  fair  representation  of  their  mortality.  It  made  a  slight  allow¬ 
ance  for  improved  mortality.  That  is,  the  mortality  £or  recent 
periods  is  slightly  higher  than  these,  but  at  the  rate  of  improvement 
which  appeared  from  our  studies,  the  Combined  Annuity  Table  was 
an  accurate  basis  on  which  to  make  the  projections,  and  the  projec¬ 
tions  which  are  included  in  the  stipulation  have,  in  fact,  been  based 
on  this  table.  Broadly  speaking,  the  Combined  Annuity  Table  that 
I  have  just  used  overstates  the  percentage  of  survivorship,  rather 
than  understates  it.  The  assumptions  that  are  contained  in  Plaintiffs’ 
Exhibit  63  were  assumptions  that  were  prepared  by  me. 

[1238]  Redirect  examination  by  Mr.  Silverman:  j 

Referring  to  Exhibit  V,  the  figures  for  the  budget  for  Buf-, 
falo,  on  the  second  page  of  that  exhibit,  and  for  the  budget  for 
New  York,  on  the  first  page  of  that  exhibit,  are  not  comparable.  The 
figure  for  New  York  applies  to  aged  men — single  aged  men  depend¬ 
ent  on  relief.  The  Buffalo  figures  apply  to  aged  couple^  on  relief, 
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and  are,  therefore,  not  comparable,  since  the  Buffalo  figures  consider 
the  maintenance  of  two  lives  rather  than  one.  The  significance  or 
lack  of  significance  of  the  variance  between  the  budget  for  New  York 
City  for  aged  single  men  of  about  January  1930,  $542,  and  that  for 
aged  men  in  New  York  City  as  of  January  1930,  $371,  on  the  first 
page,  lies  in  the  fact  that  certain  items  priced  in  the  budgets  vary 
considerably.  The  amount  of  rent  or  space  provided  differs.  The 
exact  amount  of  calory  content  of  food  provided  is  different,  so  that 
the  significance  or  the  lack  of  significance  is  that  two  different  sets 
of  services  and  commodities  are  being  priced. 

692  [1239]  Referring  to  Exhibit  Q,  I  was  examined  yesterday 
as  to  the  comparative  probability  of  error  in  the  two  figures 

given  for  total  number  of  new  employees  in  all  occupations.  The 
figure  for  1924  to  1929  was  32,662 ;  and  the  figure  for  the  next  4-year 
period  was  3,036.  Other  things  being  equal,  the  probability  of  error 
varies  inversely  as  the  square  root  of  the  number  of  instances  in¬ 
volved.  The  square  root  of  32,662  is  about  182;  the  square  root  of 
the  other  number  is  about  55.  So  that  the  ratio  of  the  two  probabili¬ 
ties  of  error  is  about  3  to  1.  If  you  wish,  I  can  put  the  exact  figure 
of  both  the  mean  and  the  probability  of  error,  or  standard  deviation, 
if  such  figure  is  wished. 

The  mean  and  the  probability  of  error,  as  respects  the  age  of  new 
entrants,  in  the  period  of  1924  to  1929,  the  mean  was  27.6  years.  The 
probability  of  error,  plus  or  minus  .0357  years.  That  is  for  the  period 
1924  to  1929,  the  first  period  here.  [1240]  For  the  second  period  the 
mean  was  29.2 ;  the  probability  of  error,  plus  and  minus,  .1260.  That 
is  to  say,  for  the  first  period  the  probable  error  of  the  mean  is  about 
10  days,  and  in  the  second  period  about  40  days.  The  standard  devia¬ 
tion  about  the  mean  for  the  period  1924  to  1929  is  9.5761  years,  plus 
or  minus  a  probable  error  of  .0253.  The  standard  deviation  is  the 
square  root  of  the  sum  of  the  squares  of  the  deviation  from  the 
mean.  The  standard  deviation  is  the  measure  of  the  dispersion  of 
the  range  of  the  individual  items  about  a  central  point  and  it  meas¬ 
ures  the  tendencv  of  those  items  to  be  concentrated  about  a  certain 
point,  which  has  significance  for  the  purpose  of  measurement.  It  is 
an  attempt  to  make  a  measurement  of  the  complex  distribution  with 
respect  to  age.  The  first  figure  I  gave  was  the  error  in  the  mean, 
which  is  an  exact  figure.  The  next  figure  was  the  error  in  the 
distribution  within  the  limit  of  age  groups. 

[1241]  The  standard  deviations  for  the  period  1929  to  1933  was 
10.295S,  plus  or  minus  a  probable  error  of  .0S91. 

Still  referring  to  Exhibit  Q,  the  figure  of  3,000  is  the  total  number 
of  new  employees  oh  the  seven  railroads  in  the  period  stated,  of 
which  we  have  a  record.  It  is  not  a  sample  of  the  new  em- 

693  ployees  on  those  roads. 

Referring  to  Exhibit  H,  the  method  used  in  arriving  at  the 
proportion  of  persons  70  years  and  over  on  all  railroads,  which  I 
gave  as  1.02  percent,  after  making  the  correction  due  to  the  fact  that 
this  sample  understated  the  number  throughout  the  industry — that 
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method  is,  in  my  judgment,  not  distorted  by  the  fact  that  the  com¬ 
parison  as  of  September  1934  embraced  some  persons  who  would  not 
attain  the  age  of  70  for  about  three  or  four  months  thereafter.  We 
computed,  of  course,  the  comparison  of  September  1934  in  order 
[1242]  to  apply  it  to  the  .77 ;  and  in  these  13  roads  the  proportion  of 
people  70  years  and  over  in  September  1934  indicated  a  change  to — 
perhaps  I  should  not  try  to  repeat  the  figure  from  memory — I  think 
it  is  .78  or  .79;  practically  no  change  from  the  end  of  December, 
which  seemed  to  give  validity  to  our  conclusion  that  insofar  as  we 
were  able  to  make  comparisons,  the  situation  with  respecf  to  those 
roads  was  not  changed,  and  since  we  thought  we  had  a  fajir  sample 
as  to  changes  and  plans,  we  therefore  thought  we  were  justified  in 
using  the  sample  of  ratio  as  a  comparison  for  the  entire  industry. 

[1243]  Referring  to  Exhibit  R,  the  figure  for  employees  separated 
by  furlough,  all  ages,  was  7,942  out  of  a  total  of  42,378,  which  is  the 
first  figure,  on  the  exhibits,  giving  employees  separated  by  furlough, 
resignation,  or  discharge.  Similarly,  the  figure  30,S99  is  the  number 
of  employees  of  all  ages  separated  by  furlough  between  July  1,  1929, 
and  December  31,  1933,  out  of  a  total  of  48,030  employees  [separated 
by  furlough,  resignation,  or  discharge  during  that  period. 

As  I  have  described  in  beginning  the  testimony,  the  i^ethod  of 
conducting  part  of  the  study  relating  to  this  construction  of  service 
tables  was  to  relate  the  nmber  of  separations  for  various]  causes  to 
the  total  number  of  persons  who  were  exposed  at  variou^  ages  and 
periods  of  service.  The  data  given  in  Exhibit  R,  therefore,  in  part, 
are  the  raw  material  from  which  the  rates  of  withdrawal  which 
underlie  Exhibits  X  and  Y  constitute — are  part  of  the  raw  mate¬ 
rial  underlying  the  withdrawal  rate  on  which  those  [tables  are 
694  based.  In  table  X — I  see  it  has  been  omitted  from!  the  state¬ 
ment — the  proportion  of  railroad  employees  entering  service 
at  specified  age,  who  have  become  disabled  or  attained  pge  of  70, 
should  be  related  to  the  experience  of  1924  to  1929,  because  that  is  the 
period  during  which  the  withdrawals  underlying  [1244]  the  compu¬ 
tation  of  rates  occurred. 

The  table  headings,  continuous  service  periods,  have  be^n  given  to 
tie  in  with  the  periods  of  service  which  are  required  under  various 
railroad  voluntary  pension  plans  for  retirement  for  disability,  and 
the  figures  may  be  read  somewhat  as  follows: 

Of  persons  who  entered  the  service  at  age  18,  say,  1,006,  116  will, 
according  to  this  experience,  be  disabled  after  completing  ten  years 
of  continuous  service;  or  will,  if  not  so  disabled,  attain  the  age  of 
70  while  in  service  and  without  that  continuity  of  service  having 
been  interrupted. 

Of  1,000  persons  entering  at  the  same  age  under  a  system  which 
provides  for  disability  benefits  after  30  years  of  service,]  104  would 
be  disabled  after  completing  30  years  of  service  continuously,  or  at¬ 
tain  age  70  in  service  without  that  service  having  been  interrupted. 

Or,  to  put  it  in  another  way,  of  1,000  persons  entering] the  service 
under  such  a  plan,  this  experience  would  indicate  that  104  would 
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qualify  for  some  sort  of  pension.  That  experience,  of  course,  is  based 
on  the  1924  to  1929  dat^,  and  is  arrived  at  as  the  mortality  would  be 
arrived  at,  by  this  process  of  matching  against  the  figures  here  the 
withdrawals  at  various  ages.  In  actual  practice,  of  course,  that  did 
not  exist  in  1929;  and  if  we  had  made  a  similar  calculation  based  on 
the  1929  to  1933  experience,  the  probabilities  of  receiving  a  benefit 
under  a  voluntary  plan,  instead  of  104  out  of  1,000,  as  I  last  read, 
would  be  nearer  one-fifth  of  that  figure.  In  other  words,  based  on 
probabilities  for  1929  to  1933,  out  of  1,000  persons  entering  the  service 
at  age  IS  under  that  [1245]  particular  plan,  20  would  ultimately 
qualify  for  an  annuity.  That  experience,  of  course,  goes  in  cycles, 
and  subsequent  experience  after  1933  again  has  returned  to  the 

695  basis  which  apparently  follows  1924  to  1929.  But  [1245]  the 
significant  point  is  that  after  high  probability  periods  times 

follow  in  which  all  the  effect  of  apparently  large  probability  is  wiped 
out  by  large  volumes  of  unemployment. 

[1247]  Referring  to  Exhibit  H,  the  figure  .77  percent  for  employees 
70  years  of  age  and  ovdr  is  absolutely  correct  for  the  sample  it  repre¬ 
sents.  The  corrections  which  were  made  on  my  cross-examination 
were  an  attempt  to  infer  from  the  sample  certain  characteristics  about 
the  whole  railroad  population. 

Referring  to  Exhibits  H  and  I,  I  understood  the  question  on  cross- 
examination  to  be,  Of  the  employees  on  this  railroad,  including  the 
parts  of  the  railroad,  rather  [1248]  than  the  total  railroads,  what 
proportion  did  that  cover?  The  question  did  not  include  as  to  the 
employees  other  than  the  Coast  Division  of  the  Southern  Pacific,  for 
example.  Let  me  be  sure.  Anyway,  my  understanding  is  that  the 
question  relates  to  the  humber  of  employees  in  the  service  of  the  rail¬ 
roads  or  the  parts  of  railroads  which  were  covered  by  our  survey. 

Now,  the  counts  which  we  have,  of  course,  relate — and  our  figures 
are  of  January  1,  whereas  the  counts  on  the  railroads  cover  the  15th 
of  the  month,  and  there  are  some  changes  between  the  15th  and  the 
year  end  and  we  have  not  had  an  exact  count  as  to  the  number  of 
employees  in  individual  divisions,  so  we  have  necessarily  been  forced 
to  come  to  round  numbers. 

It  is  our  estimate  that  on  January  1,  1925,  there  were  at  work  on 
the  thirteen  roads  or  parts  of  r«#ds  covered  by  our  survey  311,500. 
We  estimate  that,  since  that  is  not  an  exact  figure,  our  sample  covered 
from  80  to  85  percent  of  the  persons  actually  at  work. 

On  January  1,  1930,  it  is  our  estimate  that  267,300  were  employed, 
and  of  those  we  have  from  95  to  98  percent. 

On  January  1,  1934,  it  is  our  estimate  that  174,000  were  employed, 
of  whom  we  missed  a  few,  and  the  personnel  record  cards,  as  I  stated 
this  morning,  did  not  indicate  all  the  withdrawals,  so  we  have,  in  fact, 
a  larger  number  of  persons  apparently  in  service  than  the 

696  records  on  the  pay  rolls  themselves  apparently  show. 

[1249]  It  is  my  understanding  that  amounts  paid  by  the  rail¬ 
roads  under  their  voluntary  pension  plans  for  the  year  1933  amounted 
to  approximately  $35,000,000  a  year.  I  am  informed  at  the  present 
time  that  the  corresponding  figure  would  be  approximately  $36,000,000. 
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I  have  made  a  calculation  indicating  the  amount  of  future  such 
payments  based  on  the  individual  reports  we  received  in  the  course 
of  the  Federal  Coordinator  of  Transportation’s  study. 

[1250]  In  determining  the  weight  to  give  to  the  affidavits  which 
have  been  referred  to  on  cross-examination — that  is  to  s|ay,  the  affi¬ 
davits  of  railroad  officials,  giving  the  function  of  thjsir  pension 
plans — I  was  aware  of  the  conditions  under  which  those  affidavits 
were  filed;  I  do  not  know  that  I  can  quantitatively  measure  the  in¬ 
fluence  of  that  particular  condition  on  any  opinion  at  which  I  may 
have  arrived. 

[1251]  The  opinion  that  I  have  given  as  to  the  effectj  of  pension 
plans  on  continuity  of  service,  as  to  the  importance  of  pension  plans 
as  a  method  of  eliminating  superannuated  employees,  iS  one  which 
in  general  substance  I  had  published  before  there  was  evelr  a  Railroad 
Retirement  Board.  [1252]  This  book  in  which  that  appeared  was 
published  in  March  1933.  I  believe  all  the  opinions  of  other  experts 
in  the  field  to  which  I  referred,  in  stating  that  the  Consensus  of 
opinion  was  in  accord  with  my  view,  were  expressed  more  than 
two  years  ago. 

In  order  to  make  the  amount  of  revenue  derived  undejr  the  tax  act 
or  under  similar  acts  equal  the  expenditures  under  th^  Retirement 
Act,  the  payroll  tax  would  have  to  go  up  to  ten  or  twelve  percent. 
By  that  I  mean  that  the  total  amount  calculated  on  the  pay  roll 
would  have  to  equal  ten  or  twelve  percent  and  that  thai  would  have 
to  be  divided  among  the  employers  or  employees.  [1253] 

| 

George  H.  Pedersen  was  called  as  a  witness  for  and  on  behalf  of 
the  defendants  and,  having  been  first  duly  sworn,  was  ejxamined  and 
testified  as  follows: 

697  Direct  examination  by  Mr.  Hay: 

My  name  is  George  H.  Pedersen.  I  live  a i  Milwaukee, 
Wisconsin.  I  am  forty-four  years  old.  I  am  general  chairman  of 
Machinists,  Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad  and 
operated  lines.  I  am  acting  as  general  chairman  of  all  the  so-called 
21  organizations  on  the  Chicago,  Milwaukee,  St.  Paul  &  Pacific  Rail¬ 
road.  I  have  been  connected  with  the  Milwaukee  Railroad  [1254] 
twenty-eight  years  the  28th  day  of  last  month.  My  first  connection 
was  a  machinist.  I  worked  as  a  machinist  for  nine  years.  Then 
I  went  on  this  position  the  15th  day  of  April  1922. 

The  Milwaukee  Railroad  has  no  pension  or  annuity  |  system  at  the 
present  time.  There  was  a  general  movement  on  thje  part  of  the 
employees  to  seek  to  have  set  up  a  pension  system  on  t(he  Milwaukee 
road.  That  was  in  October  1923.  There  was  something  over  29,000 
of  the  employees  [1255]  that  joined  this  Milwaukee  Employees’ 
Pension  System  voluntarily.  There  are  altogether  on  the  Milwaukee 
Railroad  approximately  30,000  employees  at  the  preserit  time. 

During  the  deliberations  or  negotiations  with  respect  to  this  Em¬ 
ployees’  Pension  Association  we  had  a  conference  with  the  president 
of  the  Milwaukee  Railroad  with  reference  to  the  setting  up  of  a 
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pension  system  by  the  road.  The  president  of  the  Milwaukee  road 
at  that  time  was  Mr.  Scandred.  He  is  still  the  president.  We  met 
him  on  January  4,  1930.  [1256]  The  general  chairman  of  all  the 

organizations  met  him  and  Mr.  J.  T.  Gillick  on  the  morning  of 
January  4.  1930,  and  Mr.  Scandred  stated  to  us  that  it  was  not  neces- 
sary  to  tell  him  or  explain  to  him  the  necessity  for  a  pension  system 
on  the  Milwaukee  Railroad  because  he  and  Mr.  Gillick  were  both 
very  much  in  favor  of  Such  a  pension;  that  we  should  not  construe 
it  as  meaning  an  act  of  charity,  but  that  it  was  a  moral  obligation  on 
the  part  of  the  corporation. 

We  have  minutes  of  those  meetings  in  our  file  here. 

There  was  a  committee  appointed  prior  to  that  time  by  the  railroad 
and  the  organizations  iind  the  Milwaukee  Employees’  Pension  Asso¬ 
ciation  to  make  a  study — three  from  the  railroad,  three  from 
69S  the  organizations,  and  three  from  this  Milwaukee  Employees’ 
Pension  Association — and  they  did  make  a  study,  and  this 
meeting  with  Mr.  Scandred  was  the  climax  of  a  complete  study  that 
had  been  made  at  the  direction  of  Mr.  Gillick,  and  Mr.  Byron  was  the 
president  when  this  was  taken  up. 

[1257]  We  have  over  1,500  men  in  service  past  70  years  of  age  at 
the  present  time  on  the  Milwaukee.  Over  1,900  between  65  and  70, 
a  total  of  3,400  past  65. 

We  had  a  new  master  mechanic  assigned  to  Milwaukee  shops,  the 
largest  shops  on  the  Milwaukee  Railroad — Mr.  Abarhardt,  A-b-a-r- 
h-a-r-d-t,  I  think,  is  the  way  they  spell  his  name — and  he  made  a 
study  of  the  situation  in  the  Milwaukee  shops. 

He  laid  off  by  direct  order  over  20  old  men.  Some  of  them  had 
served  the  railroad  50  years.  He  told  them  they  need  not  report  for 
work  the  next  morning,  that  they  were  all  through;  and  as  a  result 
of  that,  the  entire  shop  called  a  meeting  in  the  shop  and  issued  in¬ 
structions  to  [1258]  all  the  shop-craft  chairmen  to  have  those  men 
back  on  the  job  in  the  morning  or  there  wouldn’t  be  anybody  in  the 
shop — they  would  all  quit  work. 

We  pleaded  with  them  not  to  take  any  action,  and  they  insisted  we 
go  to  Chicago,  and  some  of  the  local  foremen  was  sent  out  to  those 
old  men’s  homes  after  working  hours  to  tell  them  to  be  sure  to  be  on 
the  job  the  next  morning,  and  they  are  still  there. 

Cross-examination  bv  Mr.  Aronson  : 

That  happened  a  little  over  a  year  ago.  In  this  discussion  with 
Mr.  Scandred,  we  discussed  an  adequate  pension  system  to  retire  the 
old  men  on  the  Milwaukee  Railroad.  We  discussed  the  possibility  of 
getting  a  desirable  pehsion.  As  stated  before,  Mr.  Scandred  stated 
it  was  not  necessary  for  us  to  go  into  all  of  that,  so  we  did  not  discuss 
that.  [1259]  The  discussion  did  not  reach  the  point  about  whether 
the  pension  system  should  be  contributed  to  by  the  employees,  or  be 
paid  for  by  the  company.  He  just  simply  stated  he  was  in 
699  favor  of  an  adequate  pension  and  that  it  was  not  necessary  for 
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us  to  go  into  that.  We  did  not  have  any  discussion  with  hind  beyond 
that  other  than  this:  He  said  that  it  was  necessary  for  hinp  to  get 
permission  from  the  board  of  directors,  and  he  couldn't  tell  Us  when 
that  would  take  place. 

That  conference  was  only  in  the  morning  of  January  4,  just  at  one 
time,  when  we  met  Mr.  Scandred  on  this  question. 

I  entered  this  position  April  15, 1922.  Since  that  time  I  h^ve  been 
a  full-time  officer  of  the  International  Association  of  Machinists  on 
that  railroad.  Since  [1260]  that  time  I  have  been  on  furl 
leave  of  absence  from  the  railroad,  and  I  still  am. 


lough  or 


H.  E.  Zimmerman  was  called  as  a  witness  for  and  on  behaif  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  j 

Direct  examination  by  Mr.  Hay: 

My  name  is  H.  E.  Zimmerman.  I  am  general  chairmaiii  on  the 
Erie  Railroad,  of  the  Order  of  Railway  Conductors.  I  hjive  been 
such  for  23  years  past.  | 

I  have  conducted  considerable  correspondence  in  the  yeiirs  past. 
[1261]  The  term  “P.  F.”  is  a  term  used  in  correspondence!  between 
members  of  the  organization  as  a  fraternal  greeting  and  has  refer¬ 
ence  to  a  certain  phrase  in  the  ritualistic  work.  It  is  a  term  of 
friendship.  It  stands  for  “perpetual  friendship.”  There  is  nothing 


secret  about  it. 
received  them. 


I  have  written  thousands  of  letters  with 


hat,  and 


Cross  examination  by  Mr.  Aronson: 

Any  member  uses  that  phrase.  I  would  not  use  that  plirase  if  I 
were  writing  to  the  superintendent  of  a  railroad.  It  is  a  phrase  to 
be  used  just  among  the  members,  among  the  brethren  of  tfie  lodge. 

[1262]  Philip  M.  Hauser  was  called  as  a  witness  for  and  on 
behalf  of  the  defendants  and,  having  been  first  duly  s^orn,  was 
examined  and  testified  as  follows: 

700  Direct  examination  by  Mr.  Silverman  : 

My  name  is  Philip  M.  Hauser.  I  am  chief  of  the  labor  in¬ 
ventory  section  of  the  Works  Progress  Administration.  I  am  a 
statistician.  In  my  work  with  the  Works  Progress  Administration, 
as  chief  of  the  labor  inventory  section,  [1263]  I  have  conducted  cer¬ 
tain  censuses  of  workers  on  relief  rolls  registered  for  direct  relief 
and/or  public  employment.  In  the  course  of  those  censuses  I  have 
made  a  census  of  the  total  number  of  workers  or  employable  persons 
on  the  Federal  relief  rolls  and  of  the  total  number  of  steaifi  railroad 
workers  on  Federal  relief  rolls. 

I  have  also  made  a  comparison  from  the  census  of  April  1930  of 
the  total  number  of  workers  in  the  steam  railroad  industry  to  all 
gainful  workers.  The  table  headed  “All  gainful  workers  and  steam 
railroad  workers  in  April  1930  and  all  workers  and  stearq.  railroad 
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workers  on  relief  in  March  1935  for  the  United  States”,  accurately 
portrays  the  result  of  my  study. 

(Table  entitled  “All  gainful  workers  and  steam  railroad  workers 
in  April  1930  and  all  workers  and  steam  railroad  workers  on  relief 
in  March  1935  for  the  United  States”  was  marked  “Defendants’  Ex¬ 
hibit  JJ”  [1264]  and  was  thereupon  received  in  evidence.) 

In  arriving  at  the  census  which  I  conducted — that  is,  the  census  of 
workers  on  relief — we  calculated  the  distribution  of  workers  among 
the  different  industries  on  the  basis  of  the  regular  census  procedures, 
the  same  definitions  used  bv  the  United  States  Bureau  of  the  Census. 

The  estimate  of  the  number  of  relief  workers  who  usually  work  in 
the  steam  railroad  industry  was  based  on  a  2  percent  sample  of  all 
workers  on  relief.  The  data  relating  to  all  workers  on  relief  rolls 
are  based  on  complete  100  percent  census. 

I  followed  the  method  of  random  sampling  under  conditions  which, 
I  might  say,  were  rather  ideal.  We  took  the  entire  United  States, 
in  the  central  office,  and  selected  a  2  percent  sample  from  each 
701  State  in  the  United  States.  So  we  did  attempt  to  have  it 
geographically  representative  of  the  United  States.  There 
was  that  much  selection. 

In  connection  with  my  work  as  chief  [1265]  of  the  labor  inventory 
section  of  the  Works  Progress  Administration,  and  in  connection 
with  this  census,  I  a'so  estimated  or  calculated  the  age  distribution 
of  employable  persons  on  Federal  relief  rolls,  both  for  the  steam 
railroad  industrv  and  for  all  industries. 

•s 

Referring  to  the  table  headed.  “Distribution  of  workers  in  the 
steam  railroad  industry  on  relief  in  March  1935  and  employed  by  the 
railroad  industry  in  January  1934,  by  age,  for  the  United  States”, 
the  columns  headed  “Workers  in  steam  railroad  industry  on  relief 
March  1935” — that  is  to  say,  the  first  and  third  columns  of  that  tabu¬ 
lation — accurately  portray  the  result  of  that  study.  They  are  the 
first  and  third  columns,  giving  the  percentages  of  distribution. 

(Table  entitled  “Distribution  of  workers  in  the  steam  railroad 
industry  on  relief  in  March  1935  and  employed  by  the  railroad  in¬ 
dustry  in  January  1934,  by  age,  for  the  United  States”  was  marked 
“Defendants’  Exhibit  KK”  and  was  thereupon  received  in  evidence.) 

I  have  seen  Defendants’  Exhibit  H  in  this  case.  The  percentages 
under  columns  headed  “Workers  employed  by  steam  railroad  indus¬ 
try  January  1934”  on  Exhibit  KK,  are  simply  taken  from  Exhibit 
H.  [1266]  In  general,  Exhibit  KK  shows  that  the  age  of  employ¬ 
able  steam  railroad  workers  who  were  on  Federal  relief  rolls  in 
March  of  1935  is  less  than  that  of  workers  actually  employed  by 
the  steam  railroad  industry  in  January  1934,  according  to  the  sample 
portrayed  in  Exhibit  H. 

That  relation  between  the  ages  of  workers  actually  employed  in  an 
industry  and  those  of  them  who  are  on  Federal  relief  rolls  is  not  gen¬ 
erally  true  on  the  basis  of  sample  or  complete  and  sample  spot 
studies.  In  general,  on  the  basis  of  two  spot  studies,  with  which  I 
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am  familiar,  which  bear  on  that  question,  the  age  of  workers  on  relief 
is  normally  higher  than  the  ages  of  workers  employed  in  the  gen¬ 
eral  population  of  the  United  States.  The  figures  I  have  given 

702  as  to  the  persons  on  these  Federal  relief  rolls — the  figures  in 
Exhibits  JJ  and  KK — are  of  employable  persons.  Those  per¬ 
sons  as  of  March  1935  were  being  supported  by  the  Government  of 
the  United  States;  since  then  a  comparable  group  are  being  sup¬ 
ported  in  whole  by  the  Government  of  the  United  States. 

703  [1270]  I  have  prepared  figures  showing  the  cost  to  the  Fed¬ 
eral  Government  and  the  cost  to  the  State  and  local  govern¬ 
ments — that  is,  estimated  cost — of  maintaining  the  steam  railroad 
workers  or  persons  usually  employed  in  the  steam  railroad  industry 
who  were  as  of  March  1935  being  maintained  by  the  Government  of 
the  United  States  or  by  the  State  and  local  governments  on  relief 
rolls.  The  table  headed  “Estimated  Cost  of  Maintaining  [1271]  Pub¬ 
lic  Unemployment  Relief  Cases,  with  One  or  More  Workers  Usually 
Employed  in  the  Steam  Railroad  Industry,  in  March  193t>,  in  the 
United  States”,  accurately  portrays  the  result  of  my  study)  and  the 
method  by  which  I  arrived  at  my  estimate. 

Mr.  Aronson.  Your  Honor,  in  addition  to  the  standing  objection 
that  the  Court  has  permitted  to  be  followed  in  this  case,  w^  have  an 
additional  objection  which  we  think  is  also  fundamental  to  the  receipt 
in  evidence  of  this  exhibit.  Apparently  its  context  is  intended  to 
reflect  that  the  United  States  and  State  Governments  in  the  allow¬ 
ances  for  relief  work  are  paying  a  pay  roll  of  a  given  amouiit,  and  of 
that  given  amount  the  pay  that  goes  to  men  who  formerly  were  em¬ 
ployed  in  the  railroad  industry  amounts  to  a  certain  figure.  We  all, 
of  course,  know  that  there  has  been  and  that  there  is  a  serious  and 
devastating  depression  in  this  country,  and  we  all  know,  as  a  matter 
of  common  knowledge,  that  the  Federal  and  State  Governments  are 
spending  enormous  sums  of  money  in  the  way  of  work  relief.  We 
submit  that  it  is  altogether  irrelevant  to  any  issue  in  this  cash  to  select 
these  figures  and  receive  them  in  evidence,  because  there  ii  no  issue 
in  the  case  toward  which  it  seems  to  us  this  information  is  directed  or 
pertinent. 

The  Court.  Well,  I  shall  admit  it  for  the  present.  A  great  deal  of 
this  testimony,  Mr.  Aronson,  I  have  admitted  subject  to  your  objec¬ 
tion.  And  I  think  I  shall  pass  upon  it  all  when  I  pass  upon  the 
entire  case. 

Mr.  Aronson.  We  understand  your  Honor’s  position,  but  we  think 
it  advisable  to  advise  your  Honor  of  such  additional  objections  as  we 
have  and  as  we  think  appropriate  in  each  instance. 

(Table  entitled  “Estimated  Cost  of  Maintaining  Public  Un- 

704  employment  Relief  Cases,  with  one  or  more  Workers  Usually 
Employed  in  the  Steam  Railroad  Industry,  in  March  1935  in 

the  United  States”  was  thereupon  marked  Defendants’  Exhibit  LL 
and  received  in  evidence  subject  to  objection.) 
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[1272]  I  have  prepared  an  estimate  of  the  cost  of  maintaining  the 
persons  usually  engaged  in  the  steam  railroad  industry  who  were  on 
relief  during  the  month  of  March  1935  for  the  fiscal  year  July  1934  to 
June  1935 — I  refer  to  the  cost  both  to  the  United  States  Government 
and  to  the  State  and  local  governments.  The  table  entitled  “Esti¬ 
mated  Cost  of  Maintaining  [1273]  Public  Unemployment  Relief  Cases 
with  One  or  More  Workers  Usually  Employed  in  the  Steam  Railroad 
Industry  for  the  Fiscal  Year  July  1934  to  June  1935  for  the  United 
States”  accurately  portrays  the  result  of  my  study  and  the  method  of 
arriving  at  my  estimate. 

(Table  entitled  “Estimated  Cost  of  Maintaining  Public  Unemploy¬ 
ment  Relief  Cases  with  One  or  More  Workers  Usually  Employed 
in  the  Steam  Railroad  Industry  for  the  Fiscal  Year  July  1934  to 
June  1935  for  the  United  States”,  was  thereupon  marked  Defendants’ 
Exhibit  MM,  and  was  received  in  evidence,  subject  to  objection.) 

Referring  to  Exhibit  MM,  and  item  3  on  that  exhibit,  “Average 
total  cost  per  month  to  Federal,  State,  and  Local  governments 

705  of  relief  case,  for  fiscal  year  July  1934  to  June  1935  _ 

$33.66,”  that  cost  is  considerably  below  the  cost  of  maintaining 
a  relief  case  under  the  present  works  program.  [1274]  The  latest 
estimate  available  at  the  Works  Progress  Administration  is  to  the 
effect  that  on  what  is  generally  the  cheapest  type  of  work  project 
under  the  works  program — the  Works  Progress  Administration  type 
of  project — the  monthly  cost  of  maintaining  a  relief  case  is  $66. 
That  is  the  monthly  cost  to  the  Government  of  the  United  States. 
And  item  3  is  the  cost  to  the  Federal,  State,  and  local  governments 
combined.  As  to  ary  change  in  the  number  of  relief  cases  between 
March  1935  and  January  1936,  for  which  I  gave  figures,  the  report¬ 
ing  procedures  have  been  changed  somewhat.  But  on  the  basis  of 
direct  data  which  are  comparable  between  March  and  January  1936, 
the  load  has  remained  approximately  constant.  There  has  been  a 
slight  decrease  of  from  2  percent  to  3  percent.  The  Federal  Gov¬ 
ernment  does  not  maintain  the  same  number  of  relief  cases  as  it  did 
in  March  of  1935.  Under  the  present  works  program,  the  Federal 
Government  was  in  fact,  as  of  January  15, 1936,  the  last  date  on  which 
1  have  definite  information — was  maintaining  approximately  73  per¬ 
cent  of  all  of  the  relief  cases  eligible  for  works  program  employ¬ 
ment,  actually  on  work  projects. 

Exhibits  LL  and  MM  both  refer  to  a  number  of  144,000  as  the 
estimated  number  of  relief  cases.  That  is  not  the  average  number 
that  the  Government  of  the  United  States  maintains  [1275]  annually. 
The  144,000  is  the  number  estimated  to  be  actually  on  relief  during 
the  month  of  March  1935.  The  average  number  can  be  approxi¬ 
mated  by  applying  the  ratio  between  the  total  relief  load  in  March 
1935  to  the  average  relief  case  load  for  the  fiscal  year — which  we 
have,  as  regular  information  in  the  reporting  procedure  of  the  Works 
Progress  Administration.  By  the  application  of  that  ratio,  it  is 
estimated  there  are  132,000  cases  with  one  or  more  workers  normally 
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employed  in  the  steam  railroad  industry  for  the  fiscal  year.  The 
Government  is  maintaining  approximately  73  percent  of  those.  Of 
course,  if  you  are  going  to  use  the  January  figure.  I  revert  back 

706  to  the  144,000  figure;  because  January  and  March  are  both 
peak  months  for  the  relief  load  during  the  course  of  i;he  year. 

The  percentage  of  relief  cases  maintained  by  the  Federal  Govern¬ 
ment  varies  from  month  to  month.  The  data  that  are  now  Available 
show  the  variation  to  be  approximately  from  60  to  77  percept.  That 
is  to  say,  that  in  some  months  the  Government  of  the  United  States 
maintains  as  low  as  60  percent  of  all  the  relief  cases,  and  in  others 
as  high  as  77  percent  on  the  present  works  program. 

.Referring  to  item  1,  on  either  Exhibit  LL  [1276]  or  MM:  You 
find  there  a  statement  of  estimated  number  of  relief  cases  with  one 
or  more  workers  usually  employed;  and  that  gives  the  estimate  as 
144,000.  On  Exhibit  JJ  workers  in  the  steam  railroad  industry  on 
relief,  in  March  1935,  are  given  as  155,000.  This  is  the  explanation 
of  the  relationship  between  those  two  figures :  In  selecting  ohr  figures 
on  the  total  number  of  workers  on  relief  rolls  by  type  of  occupa¬ 
tion,  we  collected  data  in  two  ways:  First,  the  total  number  of 
families  on  relief,  irrespective  of  connection.  Many  families  on 
relief  rolls  have  more  than  one  worker — have  secondary  [workers. 
However,  in  accordance  with  the  policy  of  the  Administration  to 
spread  relief  as  far  as  possible,  the  rule  is  followed  to  provide  relief 
to  only  one  member  in  each  family — together  with  the  Youth  Ad¬ 
ministration,  and  so  forth.  And  we  have  what  we  call  first  priority 
workers— that  is,  the  worker  in  the  family  who  is  to  be  given  priority 
on  the  Public  Works  program.  The  figure  144,000  is  the  number 
of  workers  usually  employed  in  the  steam  railroad  industry,  who 
have  this  first  priority  for  employment,  or  who  may  be  Regarded 
as  the  heads  of  their  families  and  the  first  to  be  employed. 

The  difference  between  the  144,000  figure  and  the  155,000  figure 
represents  workers  usually  employed  in  the  steam  railroad  industry 
who  do  not  have  this  first  priority  ranking  for  employment  and 
are  secondary  workers — either  for  those  families  or  for  some  other 
type  of  employment  family,  where  another  worker  is  given  first 
consideration  for  employment. 

707  [1277]  Cross  examination  by  Mr.  Aronson:  j 

Well,  there  are  several  things  that  can  be  stated  to  be 
significant  about  the  data  presented  on  defendants’  Exhibit  JJ. 
First,  it  presents  the  total  number  of  workers  usually  employed  in 
the  steam  railroad  industry  who  were  in  March  1935  on  the  public 
unemployment  relief  rolls,  and  who  were  being  supported  in  part 
by  Federal  funds — and  the  rest  by  State  and  local  funds.  It  indi¬ 
cates,  by  broad  age  groupings,  the  ages  of  these  workers. 

The  data  also  show,  by  cross-comparison — that  is,  by  comparing 
the  workers  in  the  steam  railroad  industry  with  all  workers  on  the 
relief  rolls;  that  is,  for  all  industries — a  similar  comparison  for 
1930:  that  the  workers  in  the  steam  railroad  industry  constitute 
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a  somewhat  larger  proportion  of  workers  of  all  industries  on  relief 
than  they  do  of  all  workers  in  all  industries  in  1930,  as  reported 
by  the  Bureau  of  the  Census.  In  other  words,  it  shows  that  although 
railroad  workers  constituted  2.3  percent  of  all  workers  in  the  coun¬ 
try  there  were  2.9  percent  of  them  on  relief. 

The  figures  of  the  number  of  workers  in  all  industries  and  in 
the  railroads  are  from  the  census  figures  of  April  1930.  [1278] 

The  source  of  the  figure  of  1,120,951,  as  the  number  of  workers  in 
the  railroad  industry,  is  the  census,  the  census  volume,  fifteenth 
census  of  the  United  States.  To  the  best  of  my  knowledge,  the 
figure  1,120,951  is  the  number  of  workers  in  the  steam  railroad  in¬ 
dustry,  as  the  exhibit  indicates,  as  taken  from  the  United  States 
Census  of  1930.  The  percentages  are  based  on  that  figure,  and  if 
that  figure  is  inaccurate,  the  percentages  would  obviously  be 
inaccurate. 

[1279]  My  only  reference  I  recall  that  I  made  to  the  policy  of  the 
Federal  Administration  was  that  in  connection  with  the  present 
works  program  of  employing  one  worker  per  family.  That  policy 
was  not  a  policy  during  the  period  of  the  program  covered  for  the 
fiscal  year  1934  to  1935,  which  was  the  program  of  the  Federal  Emer¬ 
gency  Relief  Administration,  but  is  the  policy  of  the  program 
708  of  the  Works  Progress  Administration,  its  successor. 

Referring  to  Exhibit  MM,  item  4,  the  estimated  average 
cost  per  month  to  Federal,  State,  and  local  governments  of  main¬ 
taining  relief  cases,  the  comparable  figures  for  all  persons,  of  this 
kind  of  relief,  in  the  United  States  is  a  matter  of  record  in  the 
monthly  reports,  and  I  am  not  sure  that  I  have  that  aggregate  figure 
here.  I  have  it  by  months.  I  am  not  sure  that  I  have  the  total 
number;  that  is  a  matter  of  record  in  the  Works  Progress  Admin¬ 
istration.  [1280]  The  figure  I  am  now  going  to  read  is  the  total 
obligations  incurred  for  emergency  relief  for  July  1934.  That  would 
compare  with  item  4  of  Exhibit  MM.  And  that  will  show  the  figure 
for  Federal,  State,  and  local  governments.  The  figure  is  $131,012,- 
878.  That  is  a  monthly  figure  for  July  1934.  August  1934,  $149,- 
201,216.  September  1934,  $141,810,914.  October  1934,  $156,469,144. 
November  1934,  $172,158,066.  December  1934,  $179,544,358.  [1281] 
January  1935,  $196,444,938.  February,  $180,615,345.  March,  $188,- 
445,243.  April,  $188,355,370.  May,  $188,578,762.  And  June,  $169,- 
441,606.  I  do  not  have  the  total  here.  It  is  approximately  two 
billion  dollars. 

In  segregating  these  relief  workers  of  the  railroad  industry,  per¬ 
sons  on  relief  are  asked  what  their  general  occupation  had  been. 
And  if  a  man  had  not  been  working  for  the  last  five  years,  but  the 
last  job  he  had  had  was  on  a  section  on  a  railroad,  the  answer  that 
I  would  expect  from  him  would  be  that  he  was  a  railroad  worker. 
[1282]  There  is  a  definite  definition  we  have  followed  in  “usual  occu¬ 
pation”,  meaning  the  occupation  at  which  the  person  had  worked 
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longest  during  the  ten  years  preceding  our  census.  But  we  do  have 
that  ten-year  limit.  If  a  man  had  worked  on  the  railroad  for  the 
first  seven  years  of  the  last  ten  years,  and  had  resigned  or  been  dis¬ 
charged,  or  for  any  other  reason  had  separated  himself  from  the 
railroad  service,  and  then  for  the  last  three  years  had  worked  in  a 
drygoods  store,  he  would  not  necessarily  be  reported  as  a  railroad 
worker.  But  the  definition  we  have  for  “usual  occupation”  is 

709  the  occupation  at  which  the  person  worked  longest  duiring  the 
last-ten  years,  and  also,  the  insistence  of  the  individual1  himself 

as  to  what  his  normal  occupation  is.  If  such  person  insisted  that 
his  occupation  was  no  longer  with  the  railroad  industry,  it  would 
not  be  so  recorded.  I  do  not  know  that  “insist”  would  be  the  best 
word  there;  I  would  say  “report.”  It  would  be  the  occupation  at 
which  he  was  last  employed  during  this  period  of  time,  except  the 
ten-year  period. 

The  only  limitation  in  the  statistics  that  I  have  given  is  tl^at  these 
cover  men  who  were  gainfully  employed  at  least  for  some  period  of 
time — however  short — during  the  last  ten  years. 

Mr.  Aronson.  Now,  if  we  may,  I  should  like  to  have  this  witness’ 
testimony  suspended  just  until  we  can  obtain  the  census  report. 
That  is  the  only  other  thing  I  have  in  mind. 

The  Court.  Very  well. 

Mr.  Aronson.  The  report  is  on  the  way  down,  I  am  told. 

[1283]  Dr..  Walter  R.  Miles  was  called  as  a  witness  for  and  on 
behalf  of  the  defendants  and,  having  been  duly  affirnked,  was 
examined  and  testified  as  follows : 

DIRECT  EXAMINATION 

My  name*  is  Walter  Richard  Miles.  I  live  at  211  St.  Roman  Street, 
New  Haven,  Connecticut.  [1284]  I  am  professor  of  psycholqgy  in  the 
Yale  Medical  School,  Yale  University.  I  have  been  in  that)  position 
since  1931.  Previously  I  was  connected  with  Stanford  University,  in 
California,  as  professor  there  for  ten  years.  Previous  to  thdt  period, 
with  the  Carnegie  Institution  of  Washington,  as  research  psychologist 
for  the  Nutrition  Laboratory  in  Boston — for  eight  years,  from  1914 
to  1922.  My  doctor’s  degree  was  from  the  State  University  of  Iowa, 
Iowa  City,  Iowa.  My  special  field  is  that  of  psychology  or  physiologi¬ 
cal  psychology.  I  am  a  Ph.  D.  I  am  a  member  of  the  following 
scientific  societies:  The  American  Psychological  Associatioh.  I  was 
president  of  that  Association  in  1931.  It  is  the  national  Society  of 
psychologists.  The  Western  Psychological  Association,  which 

710  is  a  regional  society,  of  which  I  was  president  in  1^25.  The 
American  Psychological  Society,  Society  of  Experimental 

Biology,  and  Medicine,  American  Optical  Society,  and  variohs  others, 
including  the  National  Academy  of  Sciences. 
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During  the  last  five  years  I  have  made  a  special  study  of  the  rela¬ 
tion  of,  or  effect  of,  age  upon  human  capacities  or  abilities  in 

711  [12S5]  in  various  lines.  The  general  name  of  this  field,  as  it  is 
written  upon  in  medical  literature,  is  gerontology,  which  is  the 

science  of  old  age  and  aging.  But  I  believe  that  that  term  would  not 
necessarily  appear  in  psychological  literature.  However,  the  psycho¬ 
logical  aspects  are,  of  course,  a  definite  part  of  the  phenomena  of  aging 
in  the  human  being.  I  have  been  devoting  myself  to  that  particular 
field,  not  exclusively,  but  a  rather  large  fraction  of  my  time  since 
1928— when,  with  one  of  my  colleagues,  Professor  Lewis  M.  Turman, 
of  Stanford  University,  I  arranged  a  plan  and  program  of  research 
on  men  and  women  over  the  age  of  50,  and  sought  for  a  means  of 
carrying  out  this  investigation — proposing  that  the  investigation 
should  cover  a  number  of  years.  I  was  finally  fortunate  enough  to 
secure  a  grant  of  funds  from  the  Carnegie  Corporation  of  New  York, 
Mr.  Frederick  Keppel,  president,  for  the  prosecution  of  this  research. 
It  was  entirely  a  scientific  problem;  it  had  no  relation  to  any  Gov¬ 
ernment  project  or  ar  v  propaganda  or  any  other  field,  except  that  we 
realized  most  psychological  work  during  the  last  half  century  has 
been  on  children  and  young  people,  and  there  is  a  very  serious  need 
that  we  study  the  complete  human  being  [1286]  throughout  the  en¬ 
tire  life  span.  We  developed  a  method  or  system  for  the  study  of 
individuals  throughout  the  various  decades  and  semidecades  of  the 
life  span  of  the  human  being.  •  '  '••• 

The  great  difficulty  that  arises  in  conducting  or  planning  or  carry¬ 
ing  out,  I  would  sayj  such  a  procedure,  is  to  get  a  population  on 
which  you  can  study  such  problems.  After  various  trials — which 
I  need  not  take  your  time  to  explain — I  developed  a  means  of  pro¬ 
cedure  which,  as  I  believe,  worked  very  well.  It  consists  in  approach¬ 
ing  the  already  organized  clubs,  societies,  and  all  natural  human 
groups  in  a  community,  and  enlisting  their  support  for  the  study 
of  adults,  mature  people,  by  asking  them  to  supply  members  of  their 
organization  for  such  study,  and  explaining  that  the  study  has  no 
reference  to  propaganda  or  anything  else  than  the  science  of  man, 
and  explaining  that  no  one  individual — no  individual,  may  I 

712  say,  will  be  paid  personally  for  engaging  in  this  study,  but 
that  payment  will  be  made  for  every  individual  who  is  used, 

payment  being  made  to  the  organization  that  sends  the  person. 

In  this  way  I  was  able  to  take  advantage  of  the  loyalty  that 
already  existed  between  this  individual  and  these  natural  groups, 
for  the  purpose  of  motivating  the  individual  to  engage  in  this  study 
with  good  will  rather  than  demurring  at  engaging  and  holding  back 
and  withholding  his  cooperation.  I  conducted,  with  the  aid  of  sev¬ 
eral  trained  [1287]  assistants  and  younger  psychologists,  in  1930, 
such  a  series  of  studies  in  California,  when  I  was  then  at  Stanford 
University — when  I  was  professor  at  Stanford  University.  We  at 
that  time  measured  approximately  880  individuals,  most  of  whom 
were  past  middle  life. 
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I 

Again,  in  1932,  we  carried  out  a  series  of  studies,  also  in  Cali¬ 
fornia.  I  was  still  connected  with  Stanford  University  at  tljiat  time. 
In  that  series  we  measured  1,240  adults  past  the  age  of  25 — 605 
women  and  635  men — with  approximately  equal  groups  in  the  dif¬ 
ferent  decades,  so  far  as  that  could  be  achieved — until,  of  course, 
we  came  to  the  eighth  and  ninth  decades  of  life,  where  youij  popula¬ 
tion  will  not  provide  you  with  enough  people  to  have  as  many  as 
you  would  have  in  the  fourth,  fifth,  and  sixth  decades. 

As  a  scientific  man,  I  am  of  course  well  aware  of  the  ert-ors  that 
come  from  sampling,  and  the  necessity  so  far  as  possible  o^  protect¬ 
ing  your  study  from  such  errors.  It  seemed  that  the  best  general 
basis  on  which  one  could  proceed  to  secure  a  normal  sample  was  to 
take  into  consideration  the  relative  ratios  of  the  educational  levels 
in  our  census — grade  school,  high  school,  and  college  educational 
levels — and  try  to  have  all  three  of  these  levels  represented  approxi¬ 
mately  as  they  would  be  in  our  general  population.  That  Appeared 
to  me  a  better  basis  than  to  asume  an  economic  stratification 

On  this  general  plan,  we  began  receiving  the  people  sei^t  [1288] 
to  us  by  the  various  societies.  I  think  I  may  say  they  ftvere  not 
interested  in  any  end  result  of  this  work  except  to  receive  their 
713  payment  of  two  cents  per  age  year  of  the  people  tjiey  sent; 

when  they  sent  a  50-year-old  man,  the  society  who  sent  that 
man  received  one  dollar  for  that  man’s  service.  And  that  man,  by 
rendering  this  service,  had  the  feeling  that  he  was  contributing  to 
the  society  of  which  he  was  a  member  or  with  which  he  was 
affiliated.  1 

When  the  societies  began  sending  in  their  people — or,  to  state  it 
figuratively,  you  see  these  streams  coming  into  the  hopper  of  your 
scientific  laboratory — then  we  scrutinize  what  is  coming  in,  in  terms 
of  educational  levels.  And  when  I  found  that  certain  groups  were 
sending  me  primarily  high  school  graduates,  and  other  gijoups  pri¬ 
marily  college  graduates,  and  other  groups  primarily  gr^de  school 
graduates — that  is,  no  more  than  grade  school  education — I  just  held 
these  groups  relatively  in  abeyance,  and  caused  by  manipulation — 
held  back  or  speeded  up  a  little:  You  just  feed  into  your  sjystem  ap¬ 
proximately  the  relative  proportion  that  you  need  for  la  normal 
group.  And  that  we  did — with  fair  success. 

:  My  first  plan  was  to  examine  people  50  years  of  age  oif  older— a 
group  that  I  have  consistently  designated  as  the  later-maturity  group. 
I  have  done  this  because  people  do  not  like  the  terms  “isenile”  or 
“senility.”  I  am,  [1289]  myself,  50  years  of  age  and  past.  [Therefore 
I  avoided  the  term  “old  age.” 

And  the  objective  of  finding  a  way  in  which  we  could  Secure  the 
cooperation  of  men  and  women  50  years  of  age  and  older  for  meas¬ 
urement,  having  been  achieved,  and  finding  that  my  methods  worked 
and  secured  this  cooperation,  I  then  realized  the  absolute  importance 
of  extending  the  population  back  through  the  40’s,  30’s,  and  at  least 
half  way  through  the  20’s,  so  that  I  would  have  these  other  segments 
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measured  in  my  laboratory,  with  the  same  examination  and  the  same 
assistants,  so  that  these  data  at  all  the  different  decades  would  be 
comparable  so  far  as  instrumentality,  techniques,  application,  and 
methodology  are  concerned. 

Aside  from  the  matter  of  education,  the  educational  factor, 

714  there  was  no  effort  to  eliminate  or,  rather,  to  control — to  make 
the  sample  as  comprehensive  as  possible.  You  can  well  under 

stand  that  in  any  such  scientific  work  it  would  usually  be  difficult,  if 
not  impossible,  to  secure  the  cooperation  of  a  retired  banker  or, 
perhaps,  of  a  retired  physician.  But  under  this  scheme,  relying  upon 
the  loyalty  which  he  has  for  an  organization,  he  came  into  our  labora¬ 
tory.  And  therefore  we  have  men  from  all  walks  of  life,  from  all 
professions,  and  also  including  the  day  laborer  and  the  mechanic  and 
the  carpenter,  and  so  cn  through  the  trades. 

[1290]  I  might  state  one  point  that  was  omitted:  The  laboratory 
was  made  and  arranged  for  the  purposes,  by  renting  a  house  in  the 
middle  of  the  town  in  which  we  would  be  working,  conveniently 
located,  therefore,  to  the  population,  and  making  it,  insofar  as  pos¬ 
sible,  unforbidding.  It  was  not  a  medical  examination;  it  was  an 
examination  of  capacities  to  perform  tasks  then  and  there. 

Human  capacity  is  so  diversified,  man’s  abilities  are  so  numerous, 
that  when  we  face  the  problem  of  undertaking  to  measure  a  human 
being,  you  scarcely  know  where  to  begin.  But  we  have  not  been — 
rather,  I  should  say,  we  have  been  working  at  the  general  scheme; 
and  psychology,  as  you  know,  is  one  of  the  more  recent  of  sciences. 
We  measured,  therefore,  among  the  many  things,  sensory  capacities, 
motor  capacities,  memory  capacity,  intelligence  capacity. 

Taking  first  the  study  of  motor  capacity,  the  essential  feature  was 
to  time  the  performance  [1291]  in  some  way  or  other,  to  make  the 
performance  a  routine  act  and  to  carefully  time  that  act.  There  are 
some  charts  showing  the  results  of  my  motor  capacity  study  in 
various  of  my  publications. 

(Chart  showing  pursuit,  digital,  and  foot  reactions  was  thereupon 
marked  “Defendants’  Exhibit  NN.”) 

Defendants’  Exhibit  NN  is  one  of  the  charts  which  I  developed, 
covering  my  study  of  motor  capacity  or  reaction.  Three  hundred  and 
thirty-one  men  or  males  contributed  data  to  this  chart.  The 

715  curve  at  the  bottom  of  the  chart,  entitled  “Foot  Reaction”,  is 
secured  in  this  way :  The  individual  has  his  foot  on  an  electric 

switch.  When  the  clock,  the  electric  clock,  was  started,  the  subject 
responded  to  this  auditory  signal  by  lifting  the  fore-part  of  his  foot. 
This  was  very  much  like  lifting  the  foot  from  the  gas  pedal  of  an 
[1292]  automobile.  The  results  show  longer  reaction  times  for  lifting 
the  foot  as  we  increase  in  age  from  8  to  11.  Up  to  the  ages  of  22,  30, 
and  40  these  speeds  are  indicated  in  the  scale  at  the  left  of  the  chart 
in  decimal  fractions  of  a  second.  And  beyond  the  ages  of  40  there  is  a 
decline — that  is,  a  lengthening  in  the  time  required  to  respond  in  this 
manner.  This  lower  line  [indicating  on  the  exhibit]  indicates  .what 
I  have  just  explained — the  line  called  “Foot  Reaction.” 
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Just  above  that  is  a  line  marked  “Digital  Reaction.”  That  is  a 
similar  measure;  in  place  of  using  a  foot,  the  index  finger  of  the 
dominant  hand — the  right  hand,  if  the  man  is  right-handed-4s  placed 
on  a  key,  and  the  individual  responds,  much  like  a  finger  on  a  tele¬ 
graph  key,  by  lifting  that  finger  as  promptly  as  he  can  aftef  a  given 
signal — which  he  understands  beforehand — has  been  made.  And 
here  you  see  one  of  the  features  that  is  characteristic  and  brings  in 
an  element  of  great  practice.  You  see  a  flatter  curve  throughout  a 
long  portion  of  middle  life — relatively  the  same  rate  of  performance 
from  the  20’s  to  approximately  age  55,  and  then  a  decline.  I  have  not 
ventured  to  extend  the  curve  beyond  the  dotted  line  where  you  see; 
there  is  considerable  variation  in  the  older  ages.  But  here  is  a  func¬ 
tion  that  is  very  greatly  practiced ;  of  all  the  things  that  as  human 
beings  we  practice,  the  index-finger  skill  is  one  of  the  most  widely 
practiced. 

As  to  the  third  line  on  this  chart  and  the  one  at  the  top^“Pursuit 
Reaction” — in  this  part  of  the  examination  the  individual  [1293]  was 
in  control  of  an  electric  circuit — an  extremely  simple  apparatus — and 
tried  by  pressing  his  finger  on  a  key  to  stop  a  moving  index  on  a  given 
point.  To  the  extent  that  he  allowed  the  index  to  go  beyond  the 
716  point,  or  that  he  stopped  it  too  early,  his  score  enters  here 
[indicating].  And  we  see  that  those  errors  in  ability  to  stop 
the  index  at  the  agreed  point  are  greater  in  younger  ages  and  greater 
in  older  ages,  and  that  they  come  to  their  best  skill  in  tiiis  task — 
which  is  not  one  that  they  have  practiced  outside  of  the  laboratory — 
this  skill  is  reached  between,  in  the  early  20’s  and  30’s. 

(Chart  showing  “Digital  Extension-Flexion  Sneed”,  and  so  forth, 
was  thereupon  marked  “Defendants’  Exhibit  00”  for  identification.) 

[1294]  Defendants’  Exhibit  00  records  four  other  measures  of 
motor  response  promptness  that  were  used  in  this  same  seyies  of  ex¬ 
aminations,  and  indicates  data  for  331  males  between  the  Ages  of  8 
and  80. 

Referring  to  the  line  marked  “Manual  Reach  and  Grasp”,  on  the 
lower  part  of  the  exhibit,  this  task  consisted  in  the  individual  start¬ 
ing  from  a  given  position  with  his  hand  reaching  over  apd  accom¬ 
plishing  a  short  task  and  coming  back  with  the  same  hand.  He  did 
it  at  his  own  instigation,  when  he  was  ready.  When  he  left  the  first 
position  the  electric  circuit  started  the  time;  when  he  returned  the 
time  was  finished.  This  curve  records  the  series  of  scores  in  the 
different  semi-decades  of  life  as  represented  by  this  population.  We 
see  the  increase  in  the  speed  among  the  earlier  years  at  abodt  one  and 
one-third  seconds.  You  have  a  decrease  so  that  the  speed  is  approxi¬ 
mately  1.2  seconds  in  the  20’s  and  from  there  on  it  is  gradually  in¬ 
creased.  The  curve  showing  decline  on  the  right  hand  side  indicates 
the  decrement  that  comes  during  later  maturity.  It  shows  a  greater 
amount  of  time  required  to  perform  the  same  act.  But  may  I  say 
that  all  of  the  points  on  these  curves  are  points  representing  [1295] 
different  individuals.  This  is  a  composite  curve,  not  of  the  aging  of 
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one  man — I  cannot  live  long  enough  to  take  that — but  of  different 
men  at  different  points. 

Referring  to  the  second  line,  the  “Rotary  Motility-Sub  Hand”,  this 
task,  rotary  motility,  subordinate  hand,  is  the  simple  task  of  rotating 
a  small  breast-drill  held  in  the  hand  and  to  which  a  counting  mecha¬ 
nism  is  attached,  as  rapidly  as  possible  for  a  given  period  of  time, 
and  the  time  was  the  same  for  all  and  the  change  in  perform- 

717  ance  is  the  change  in  the  number  of  revolutions  consummated 
in  that  time.  The  next  line  is  the  same  task  performed  by 

the  dominant  hand — the  right  hand  if  the  peison  was  right-handed ; 
the  left  hand  if  he  were  left-handed. 

The  top  line,  “Digital  Extension-Flexion  Speed”  was  the  very 
simplest  of  the  motor  tasks  which  were  applied  to  this  group  of 
subjects.  It  consisted  in  placing  the  finger  on  a  key  and,  at  his  own 
instigation,  lifting  his  finger  and  pressing  down  again  as  promptly 
as  possible.  This  he  did  several  times,  and  the  curve  gives  the 
average  results. 

I  make  a  test  along;  the  same  lines  with  a  different  group.  That 
is  covered  by  my  charts  3  and  4.  A  different  group  was  used  for  a 
series  of  motor  tests.  I  will  explain  briefly  that  we  went  to  the  [1296] 
Olympic  Club  in  San  Francisco,  which  is  a  well  recognized  athletic 
organization  to  which  a  large  number  of  mature  men  belong,  and 
also  to  the  Athens  Athletic  Club  in  Oakland,  California,  and  sought 
to  secure  the  cooperation  of  men  in  later  maturity  who  had  through¬ 
out  their  lives  taken  pride  in  their  physical  fitness.  We  secured  the 
cooperation  of  such  nien,  40  at  the  two  athletic  associations.  These 
men  were  scattered  through  the  various  decades  of  life.  We  took 
also  coaches  in  the  universities  of  that  region  of  California.  We 
compared  the  performance  of  these  older  athletic  men  against  the 
performance  of  our  present  university  teams — varsity  team  men. 
Both  groups,  younger  and  older,  take  particular  pride  in  their 
physical  fitness  and  prowess.  I  think  the  next  two  charts  relate  to 
results  secured  in  that  comparison. 

(Chart  described  by  the  witness,  showing  rotary  motility  tests, 
heretofore  marked  for  identification  as  “Defendants’  Exhibit  00”, 
was  received  in  evidence.) 

(Chart  showing  further  motility  tests,  headed  “Speed-Rotor,  Tap¬ 
ping  Speed,  Spool  packing”,  was  marked  “Defendants’  Exhibit  PP” 
■  for  identification.) 

718  “Defendants’  Exhibit  PP”,  which  is  one  of  the  charts  to 
which  I  referred  as  having  [1297]  been  developed  from  this 

study,  is  a  composite  chart  showing  at  the  left  the  level  of  per¬ 
formance  of  the  younger  athletes,  and  at  the  right,  in  the  longer 
segment  of  curves,  the  performance  of  the  older  athletes.  The  tests 
used  were  the  same  for  both  groups.  This  chart  embodies  results  for 
the  speed-rotor,  which  is  a  rotary  motility  test,  tapping  speed  and 
spool  packing,  an  assembling  of  articles  into  containers.  These 
curves  show  the  decrement  occurring  in  later  maturity  in  these  older 
athletes  according  to  the  legend  for  age  at  the  bottom  of  the  chart. 
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These  tests  did  not  constitute  what  we  popularly  think  of  as  athletic 
performances — not  like  foot  races.  They  were  not  very  demanding 
in  terms  of  total  energy.  It  was  not  like  running  a  half-mile. 

The  term  “Z-scores”  on  the  chart  is  an  arrangement  for  stilting  the 
scores  in  ratio  comparisons.  These  lines  indicate  the  various  scores. 

(Chart  showing  motility  tests  heretofore  marked  “Defendants’  Ex¬ 
hibit  PP”  for  identification  was  received  in  evidence.)  ! 

[1298],  (Chart  entitled  “Reaction  Tests”  was  marked  “Defendants’ 
Exhibit  QQ”  for  identification:)  : 

The  explanation  in  reference  to  the  population  studied  is  the  same 
as  in  reference  to  Exhibit  PP.  Here  two  other  tasks  are  represented : 
that  which  is  called  the  Stapler,  the  use  of  a  hand  tool  in;  the  pre¬ 
ferred  hand.  This  tool  sets  and  places  staples,  and  a  pattern  was 
provided,  a  cardboard  pattern,  with  marks  where  these  staples  were 
to  be  placed,  and  the  placement  of  the  staples  could  be  judged  later 
in  terms  of  accuracy  by  reason  of  the  marks  below  over  which  the 
staples  were  to  fit.  The  time  required  to  complete  this  caifd  of  sta¬ 
pling  is  here  recorded  in  terms  of  ratio,  “Z-scores.”  So  j  we  have 
here  motor  speed  performance  and  accuracy,  the  task  beifig  super¬ 
vised  by  vision. 

The  second  task  was  a  motor  task  where  the  individual,;  with  the 
hand  out  of  view,  tried  to  touch  certain  positions.  Perhaps  I  may  be 
permitted  one  side  remark  as  to  why  I  designed  that  arrange- 
719  ment.  President  Emeritus  Charles  Eliot,  when  hi .  was  86 
•  years  of  age,  told  me  that  the  thing  he  noticed  particularly  in 
his  own  case  as  he  aged  was  the  failure  to  have  as  complete  control 
in  his  muscular  sense  of  position  as  he  had  previously  had,  without 
vision.  He  said,  When  my  [1299]  hand  is  performing  an  act  without 
direct  visual  control  I  find  it  is  rather  clumsy  and  uncertain.”  And 
so  I  arranged  this  task  so  that  a  man  would  do  this  task  with  the 
hand  hidden  from  view ;  and  you  will  see  that  the  slope  of  the  curve 
of  decline  on  later  maturity  is  indeed  greater  than  in  the^e  groups 
which  were  shown  in  Exhibit  PP.  •  • 

(Chart  showing  reaction  tests,  heretofore  marked  “Defendants’ 
Exhibit  QQ”  for  identification,  was  received  in  evidence.) 

We  tested  the  sensory  capacities  or  the  memory  retention  capacities 
among  others.  I  believe  there  is  a  small  table  that  shows  some  of 
the  results. 

(Table  entitled  “Average  Scores  for  representative  psychological 
capacities  throughout  human  life”  was  marked  “Defendants’  Exhibit 
RR”  for  identification.) 

The  groupings  according  to  age  are  represented  in  [1300]  the  head¬ 
ing  of  the  table,  with  ages  10  to  17, 18  to  29,  and  so  forth.  The  table 
shows  the  number  of  men  in  this  population  was  324.  In  the  legend 
or  column  at  the  left  the  names  of  the  measurements  applied  are 
shown.  •  At  the  top  of  this  column  occur  the  words  “Visual  Acute¬ 
ness.”  This  is  acuity  of  vision  as  measured  by  standard  tests  on 
later  charts  in  this  case,  with  the  subjects  wearing  their  glasses  if 
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they  could  see  better  with  their  glasses.  It  was  an  effort  to  find  out 
how  well  the  person  at  his  best,  with  such  adjustment  as  has  been 
made,  can  interpret  detail  at  a  distance  in  the  form  of  letters  seen  at 
20  feet  distance,  and  various  sizes  of  letters  used.  The  level  of  per¬ 
formance  in  terms  of  number  of  letters  correctly  read  is  denominated 
in  the  “Z-scores”  as  100,  and  then  the  curves  which  are  treated  in 
terms  of  their  ratio  on  that  basis ;  and  you  will  see  the  various  values, 
98  for  the  age  range  18  to  29 ;  96  for  the  30  to  49 ;  77  for  the 

720  50  to  69;  and  48  score  for  those  70  to  89  years  of  age.  The 
10-17  ages  does  not  represent  a  perfect  score  for  that  age.  It 

simply  represents  the  basis  from  which  we  start.  We  are  not  at¬ 
tempting  to  deal  with  perfect  scores.  We  are  taking  the  scores  that 
are  found  and  finding  the  relationship  between  those  four  different 
ages.  It  is  well  known  that  changes  begin  in  the  eye  in  the  second 
decade  of  life.  A  gradual  change  of  the  hardening  of  the  crystalline 
lens  and  the  restriction  of  accommodation  power  begin  probably  in 
the  second  decade  of  life  and  are  rather  progressive.  [1301] 

Under  the  caption  “Motility”  occur  four  of  the  measures  which 
we  have  previously  discussed,  and  I  think  it  is  not  necessary  to  re¬ 
hearse  about  them.  I  refer  to  Rotary  Speed,  Reach,  Precision,  Hand 
Promptness,  and  Foot  Promptness.  And  these  scores  indicate  the 
various  capacities. 

Immediate  memory  was  measured  in  this  test  by  providing  the  in¬ 
dividuals  examined  with  a  code  which  consisted  only  in  assigning 
other  letters  for  the  26  letters  of  the  alphabet  and  providing  a  text 
that  was  to  be  transposed  into  this  code.  It  therefore  calls  for  the 
individual  who  has  noted  that  “A”  in  the  code  is,  let  us  say,  the 
equivalent  of  “N”,  to  be  able  to  make  use  of  the  immediate"  memory 
of  the  situation,  with  the  result  that  he  interprets  this  and  inscribes 
this  passage  more  promptly.  It  therefore  is  not  a  long  time  meas¬ 
urement  of  memory,  but  an  immediate  use  of  mental  material  which 
is  accumulated ;  and  here  you  will  find  that  the  score  was  at  its  height 
for  adults  30  to  49  years  of  age.  It  was  lower  prior  to  that  age 
grouping.  It  was  lower  for  that  age  grouping.  In  the  age  grouping 
of  50  to  69  the  score  was  51  as  compared  with  80;  and  in  the  age 
grouping  of  70  to  89  it  was  37.  This  score  is  not  in  proportion.  It 
is  the  direct  points  of  scoring  of  achievement  in  the  test.  It  is  not  on 
the  basis  of  100. 

[1302]  Judgment  for  position  was  measured  in  an  immediate  man¬ 
ner.  A  small  chart — I  am  not  positive  of  the  exact  measurements, 
but,  I  believe,  8  inches  square — has  distributed  over  it  in  an  irregu¬ 
lar  manner  symbols — in  this  case,  letters  of  the  alphabet.  It 

721  is  side  by  side  with  a  chart  four  times  that  size,  that  is,  16  by 
16  inches.  This  chart  is  graduated  in  27  squares  and  numbers 

are  placed  at  the  intersections  of  those  graduations.  The  individual 
looks  at  the  small  chart  and  endeavors  to  tell  you,  in  his  judgment 
of  position,  where  the  letter  that  is  so  placed  on  the  small  chart 
would  fall  into  its  right  space  proportions  on  the  large  chart.  It  is 
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like  interpreting  a  map  or  a  blueprint  in  terms  of  the  total  large  or 
larger  diagram  of  reality;  and  these  are  the  relative  scores  of  pre¬ 
cisely  locating  such  points. 

“Good  judgment”  is  a  term  that  I  have  used  throughout  these 
experiments  for  the  function  or  group  of  functions  commonly  called 
intelligence.  You  will  understand  that  almost  no  one  objects  to  hav¬ 
ing  his  good  judgment  measured,  but  many  people  object  to  taking  a 
test  of  their  intelligence.  Therefore  this  examination,  which  was  a 
standard .  intelligence  test,  was  given  in  this  series  of  experiments 
in  1930  to  856  people.  Only  three  out  of  this  total  for  anjr  reason 
ohjected  to  taking  the  examination.  Only  four  persons  ouj;  of  this 
total  of  856  were  able  to  fully  complete  the  examination  in  the  time 
allowed.  Therefore  I  would  submit  that  it  was  a  fair  type  of  exami¬ 
nation  for  this  purpose,  since  it  gave  space  and  latitude  for  practi¬ 
cally  every  [1303]  one  to  expend  himself  to  his  full  according  to 
the  motivation  that  he  had.  On  this  brief  table  is  the  grouping  of 
those  scores  in  terms  of  the  test  itself,  and  you  will  see  the  values. 
Between  the  ages  of  10  and  17  the  relative  score  is  32.  For  18  to 
29,  41 ;  for  30  to  49,  34 ;  for  50  to  69,  20 ;  70  to  89,  23. 

(Table  entitled  “Average  Scores  for  Representative  Psychological 
Capacities  throughout  Human  Life”,  heretofore  marked  for)  identifi¬ 
cation  as  “Defendants’  Exhibit  RR”  was  received  in  evidehce.) 

(Chart  showing  mean  intelligence  scores  was  marked  “Defendantsr 
Exhibit  SS”  for  identification.) 

This  chart,  Defendants’  Exhibit  SS,  is  composed  from  the  data 
that  I  have  shown  in  summary  form  in  the  previous  table  in 
722  the  line  at  the  bottom.  Here  additional  data  are  shoWn.  The 
results  are  for  two  small  cities,  City  A  and  City  B.  The  mean 
intelligence  scores  are  plotted  by  decades  and  semi-decades  for  the 
populations  over  12  years  of  age,  studied  in  these  two  ciiies,  with 
results  for  both  sexes  combined.  It  is  evident  that  the  higher  scores 
occur  in  the  late  teens  and  early  20’s,  and  that  beginning  evidently 
at  least  in  the  30’s  there  is  a  decline  which  continues  uninterruptedly, 
so  far  as  is  shown  by  the  means,  by  groups  at  these  different  ages 
as.  [1304]  far  as  we  have  been  able  to  measure,  into  the  9th  decade, 
into  the  80’s.  The  people  studied  as  the  basis  of  this  chaft  were  a 
group  named  previously.  856,  I  believe,  was  the  number  that  I  gave. 

(Chart  showing  mean  intelligence  scores  plotted  by  dedades  and 
semi-decades,  heretofore  marked  for  identification  as  “Defendants’ 
Exhibit  SS”,  was  received  in  evidence.) 

(Chart  entitled  Decade  Distributions  of  Mean  Intelligence  Scores 
was  marked  “Defendants’  Exhibit  TT”  for  identification.) 

This  chart,  Defendants’  Exhibit  TT,  exhibits  data  fractionated  in 
terms  of  educational  levels.  The  heavier  line  at  the  top  is  the  segre¬ 
gation  of  those  of  superior  college  education,  that  is,  more  jhan  four 
years  of  college  education,  and  including  those  in  professional  groups, 
phjrsicians,  lawyers,  clergymen,  engineers,  and  others.  Then  the 
lighter  full  line  is  the  college  group;  the  crossed  line  is  the  high 
school  or  equivalent  high  school  group,  and  the  dotted  line  the  grade 
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school  group.  The  correspondence  between  the  degree  of  education 
and  the  degree  of  brightness  of  mind  was,  to  me,  very  interesting. 
There  was  a  slightly  stronger  relationship  between  score  and  age  in 
the  highest  educational  class,  but  the  great  advantage  of  the  indi¬ 
vidual  who  starts  with  [1305]  high  initial  ability  is  evident.  You 
note  that  in  these  terms  those  with  grade  school  education  lost  26 
points  between  the  ages  of  50  and  90,  while  those  of  high  school 
education  lost  28  points;  those  of  college  education  lost  27  points. 
The  loss  for  the  different  educational  levels  is  thus  summarized. 

723  (Chart  entitled  Decade  Distributions  of  Mean  Intelligence 
Scores,  heretofore  marked  for  identification  as  “Defendants’ 

Exhibit  TT”,  was  received  in  evidence.)  - 

(Table  headed  “Comparison  of  Test  Scores”  was  marked  “De¬ 
fendants’  Exhibit  UU”  for  identification.) 

I  refer  to  Defendants’  Exhibit  UU.  As  one  phase  of  our  investi¬ 
gation  had  included  the  use  of  subjects  in  the  period  of  later  ma¬ 
turity  who  had  paid  special  attention  to  keeping  up  their  physical 
powers,  we  were  desirous  of  studying  men  that  supposedly  would 
try  to  keep  up  their  mental  abilities,  and  therefore  undertook  to 
secure  the  cooperation  of  emeritus  college  men  for  purposes  of  a 
study  that  was  primarily  on  the  side  of  intellectual  power  and 
performance.  [1306]  ‘  :* 

The  entire  group  of  emeritus  college  men  in  the  San  Francisco 
region  consisted  at  that  time  of  100  men.  Several  of  these  were 
away;  some  were  ill.  Sixty-six,  I  believe,  of  them  were  approached 
and  their  individual  cooperation  enlisted,  and  45  agreed  to  cooperate. 
Having  found  these  individuals,  each  individual  was  matched  for 
field — chemist  for  chetnist,  mathematician  for  mathematician,  his¬ 
torian  for  historian,  from  the  active  group  of  men  in  college  facul¬ 
ties  "whose  ages  were  from  35  to  40.  The  examinations  were  entirely 
individual.  The  test  of  the  individual  was  conducted  in  his  own 
study.  The  person  giving  the  test  was  present.  The  individual  could 
take  his  time  but  he  could  not  look  up  in  reference  books  or  consulted 
printed  materials. 

,  The  examination  consisted  of  several  measures  which  we  have 
classified  under  the  terms  of  Ingenuity,  Artificial  Language,  Syno¬ 
nym-Antonym  tests,  symbol  digit  test,  number  series,  word  meanings, 
analogies,  and  arithmetical  problems.  [1307] 

This  exhibit  which  you  have  entered  under  the  designation  “UU” 
contains  the  final  mean  scores  for  the  two  groups,  old  and  young, 
with  the  median  scores  also  indicated,  and  the  deviations,  the  indi¬ 
cations  of  scatter  about  the  mean  or  average  score.  The  first  one  in 
the  first  column  on  the  left,  Ingenuity,  will  illustrate.  You 

724  note  the  mean  score  for  the  old,  5.60 ;  for  the  young,  7.47, 
on  the  same  series  of  points.  The  scores  are  in  general,  so  far 

as  the  height  of  the  score  is  concerned,  in  favor  of  the  younger  group. 
There  is  a  definite  exception  to  that  rule  in  synonym-antonym  tests. 
That  is  language  understanding  and  judgment  of  language— word 
meanings.  ‘  1  •• 
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That  section  of  the  printed  materials  relating  to  the  ingenuity 
test  consisted  of  a  number  of  problems  drawn  from  many  cjlifferent 
fields  and  circumstances,  but  with  distinct  effort  not  to  have  those 
problems  fall  particularly  within  the  field  of  the  engineer  or  of  any 
professional  group.  They  were  not  trick  problems;  there  was  no 
attempt  to  pass  off  tricks  or  catch-things,  but  they  were  straight 
difficulties  to  be  judged  and  appraised  and  solved.  I  have  not  a 
copy  of  the  examination  here  so  that  I  cannot  give  it  to  you  in  detail. 
[1308]  There  was  no  attempt  to  provide  for  the  engineer  problems  in 
engineering  or  for  the  historian  problems  from  history,  j  but  the 
problems  were  the  same  and  they  had  been  worked  upon  !  a  great 
deal  to  free  them  from  professional  implications  and  special  training 
involved. 

In  the  synonym-antonym  test  the  results  from  the  older  men  are 
superior  to  those  of  the  younger  men.  The  relative  scores  are  47.5 
and  38.5.  And  the  other  parts  of  this  examination,  which  I  believe, 
as  I  said,  constitute  the  most  difficult  printed  mental  examination 
that  has  ever  been  put  together,  the  scores  for  the  older  men  are  in 
each  instance  smaller.  In  the  terms  of  the  test  of  word  meanings 
the  difference  is  not  great — 210  as  compared  with  242.  The  Synonym- 
antonym  test  showed  that  the  later  maturity  group  had  a  great  fund 
of  information  in  reference  to  words.  [1309]  j 

The  number  series  was  of  this  general  scheme.  If  you  print  a  line 
of  numbers,  8, 11, 14, 17,  and  then  say  to  an  individual,  “Extend  this 
series  for  two  more  points”,  the  individual  scrutinizss  the  series,  notes 
that  the  points  are  separated  by  3’s,  and  makes  the  appropriate 
reaction.  You  can  complicate  that  kind  of  a  problem  indefinitely. 

Alternate  steps  can  be  different  values  so  that  you  cab  provide 
725  a  very  intricate  series  of  problems  not  depending  upon  engi¬ 
neering  or  any  other  special  professional  training,  vhich  the 
individual  can  understand  and  interpret  and  solve  according  to  his 
mental  alertness  and  power. 

As  to  the  one  below  that — Analogies — you  can  use  a  series  of  sen¬ 
tences  and  so  choose  those  sentences  that  the  individual  will  pick  the 
pair  that  states  the  same  essential  meaning,  and  so  you  ^an  build 
analogies  in  many  different  fields.  An  example  of  analogies  that 
will  be  readily  understood  I  will  draw  from  the  field  of  topis;  If  I 
exhibit  on  a  chart  a  brace  and  bit,  a  post-hole  digger,  an  anvil,  a 
meat-cutter,  sausage  grinder,  and  then  in  the  lower  part  in  successive 
lines  of  this  figure  exhibit  other  objects  and  many  different  objects, 
the  individual  will  then  pick  out  that  analogous  relation  tp  the  type 
of  meaning  or  operation  to  be  performed  as  represented  by  the  first 
line.  As  for  example,  a  punch  he  would  classify  as  belonging  to  the 
post-hole  digger  variety  of  things.  Something  that  is  in  the  way  of 
a  cutting  tool,  he  will  decide  the  way  in  which  that  cutting  ijs  brought 
about  and  whether  it  falls  more  definitely  into  that  which  is  repre¬ 
sented  by  the  cutting  of  a  bit  in  wood  or  the  cutting  of  a  blade,  as  *a 
chisel  or  a  plane,  and  he  must  see  the  analogous  meaning  of  these  two 
relationships.  You  can  get  analogies  in  very  many  fields,  of  course. 
[1310] 
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“Artificial  language”  is  possible  of  many  different  forms.  You 
can  m  place  of  the  alphabet  assign,  let  us  say,  the  Braille  alphabet,  or 
you  can  use  for  each  different  letter  of  the  alphabet  some  small  geo¬ 
metric  figure.  That  is  all  printed.  Then  you  ask  the  person  to  con¬ 
vert  a  sentence  in  Engl  ish  into  this  alphabet.  It  is  all  there.  But  of 
course  the  person  who  can  see  what  stands  for  “A”  and  keep  that  in 
mind  can  proceed  with  his  conversion  of  this  material  into  the  arti¬ 
ficial  language  much  more  rapidly. 

The  test  as  a  series  of  examinations  was  designated  unlimited  time. 
I  believe,  if  my  memory  serves  me  correctly  [1311]  in  the  case  of  the 
artificial  language,  the  time  required  by  the  person  to  convert  sen¬ 
tences  of  material  was  recorded  as  the  score,  in  the  ingenuity, 

726  synonym-antonym,  number  series,  and  I  think  all  the  other 
tests  with  the  exception  of  the  artificial  language  and  perhaps 

the  symbol  digit,  the  next  one  below  it.  In  the  artificial  language 
and  the  symbol  digit  there  was  a  time  limit,  but  not  in  the  other  tests. 
Symbol  digit  is  a  kind  of  artificial  language.  In  the  place  of  the 
digit  you  have  other  symbols. 

As  to  “word  meanings”,  you  can  choose  a  very  good  series  of  dif¬ 
ficult  words  and  prim;  a  series  of  meanings,  possible  meanings,  and 
have  an  individual  try  to  decide  which  one  of  those  meanings  or 
definitions  for  the  word  actually  applies,  actually  is  the  definition  of 
it  or  is  the  closest  approximation  to  that  definition.  This  was  that 
type  of  test ;  and  they  were  very  difficult  words. 

[1312]  The  arithmetic  problems  or  tests  you  would  understand,  a 
variety  of  problems  calling  for  arithmetic  operations;  but  the  essen¬ 
tial  point  was  to  see  in  each  place  how  you  would  apply  the  ordinary 
principles  of  arithmetic  and  how  you  should  apply  them,  but  the 
individual  was  perfectly  free  to  make  notes  at  the  side  of  his  paper 
to  help  him  with  the  general  process  of  casting  up  sums.  It  was 
not  mental  arithmetic;  it  was  how  he  could  solve  certain  difficult 
or  knotty  problems  involving  arithmetical  calculations. 

The  artificial  language  test,  according  to  my  memory,  had  a  time 
limit — I  should  rather  change  the  phrase,  if  I  may,  and  say  that  it 
was  a  timed  test.  The  grading  was  determined  by  taking  into  con¬ 
sideration  the  amount  of  time  they  required  to  perform  it.  That 
was  a  test  in  which  there  was  used  some  simple  or  mechanical  sign 
in  lieu  of  the  letters.  An  entirely  new  situation  or  alternate,  so 
far  as  the  one  taking  the  test  was  concerned.  In  a  general  way,  all 
of  the  problems  were  new  situations  and  required  that  adaptation  that 
we  designated  as  one  feature  of  intelligence,  organizing  your  powers 
for  [1313]  the  purpose  of  the  particular  problem,  which  fuse  appro¬ 
priately  for  that  problem.  In  this  case  they  were  all  new.  Perhaps 
it  is  correct  to  say  that  the  artificial  language  and  simple  digit 

727  tests  were  rather  more  novel  than  the  others,  representing  a 
more  decidedly  new  situation  or  new  type  of  situation  than 

the  others  represented.  I  have  not  cast  up  this  material  in  ratio 
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form.  From  hasty  inspection  it  would  appear  that  the  difference 
between  the  scores  in  the  number  series,  stated  in  the  form  of 
ratio,  is  quite  large,  but  perhaps  probably  not  as  large  a?  that  for 
artificial  language,  28.9  compared  to  49.1;  or  for  simple  (jligit,  57.6 
compared  to  77.2.  They  are  two  of  the  most  outstanding  differences 
shown. 

In  none  of  these  tests  do  we  have  a  fixed  time  within  wjiich  those 
taking  the  tests  are  to  perform  the  work.  The  item  in  wjiich  there 
was  a  15-minute  period  and  then  work  beyond  that  was  a  part  of 
the  battery  of  tests  given  to  the  former  population,  which  I  described 
in  connection  with  these  earlier  exhibits,  and  the  population  measured 
in  1930.  [1314]  We  made  tests  on  856  individuals  in  terms  of  this 

15-minute  limit  of  time,  and  then  on  some  more  than  400  individuals 
we  were  able  to  secure  their  cooperation  for  the  taking  of  a  second 
test  without  a  time  limit.  This  second  test  was  of  the  saitie  nature. 
It  was  an  alternate  form  of  the  test.  From  the  results  of  that 
examination  we  found  that  those  in  later  maturity  brought  up  their 
scores  somewhat  when  they  were  given  unlimited  timi,  but  the 
curve — the  general  shape  of  the  curve — was  maintained.  The 
younger  people  more  nearly  accomplish  the  full  amount  that  they 
can  accomplish  in  this  test  within  the  15  minutes  than  do  the  older 
people. 

During  the  taking  of  this  test  of  the  emeritus  college  professors  and 
the  others  there  was  a  person  always  present  in  the  room  (with  those 
taking  the  test. 

[1315]  We  made  fatigue  tests  in  connection  with  these  series  of  ex¬ 
aminations,  but  I  did  not  make  them  personally.  They  were  all  made 
under  my  immediate  direction.  I  was  the  director  of  the  ehtire  series 
of  examinations.  We  tested  the  fatigability  of  the  hand  fbr  repeated 
movement.  It  was  tested  by  means  of  a  rubber  bulb  requiring  only 
the  individual’s  pressing  this  rubber  bulb  to  the  end  that  he 
728  pumped  into  an  apparatus  through  very  small  openings.  It 
was  not  a  very  difficult  test.  It  did  not  require  any  certain 
position  of  the  arm.  It  did  not  cramp  the  arm  by  any  requirement  of 
position.  It  could  be  done  by  women  as  well  as  by  men,  and  of  all 
different  ages.  [1316]  We  took  our  results  throughout  the  different 
decades  of  life,  and  the  results  of  those  tests  are  similar  to  those  I  have 
exhibited. 

The  charts  NN  and  00  may  be  taken  as  representing  the  types  of 
curves  that  we  have  found  for  all  of  the  measurements  that  have  been 
applied  in  this  series  of  tests.  You  have  in  this  series  frcfm  a  rather 
flat  curve  as  represented  in  digital  reaction  to  a  rather  Steep  curve 
as  represented  in  rotary  motility  of  the  dominant  hand.  You  will 
observe  that  the  maxima  of  these  various  lines  fall  between  the  ages 
of  the  late  ’teens  or  early  twenties,  in  the  case  of  digital  reaction,  and 
60  years  of  age.  I  believe  this  is  a  fair  statement :  That  |the  various 
maxima  which  we  have  discovered  in  the  different  tests  would  fall 
104781—36 - 30  I 
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within  that  period.  In  the  tables  the  one  distinct  exception  to  the 
decline  with  advanced  maturity  was  the  [1317]  synonym-antonym. 
That  was  simply  in  the  case  of  this  special  test  given  to  old  and  young 
professors.  In  this  test  for  emeritus  college  professors  the  ages  here 
were  set  in  terms  of  emeritus  rank,  and  that  meant  that  the  older 
group  were  from  65  years  of  age  upward. 

Mr.  Aronson.  We  ■would  now  like  to  cross-examine  Mr.  Hauser.  . 

Mr.  Pollak.  Before  cross-examination,  and  in  connection  with  Mr. 
Hauser’s  testimony,  I  want  to  say  that  examination  showed  that  the 
tabulation  of  the  number  of  persons  in  railway  employment  is 
erroneous. 

Mr.  Aronson.  We  object  to  that  statement.  The  witness  is  on  cross- 
examination. 

The  Court.  Yes.  - 

Philip  M.  Hauser  [1318]  was  recalled  as  a  witness  for  and  on 
behalf  of  the  defendants,  and,  having  been  previously  duly  sw’orn, 
was  further  examined  and  testified  as  follows: 

729  •  Cross  examination  by  Mr.  Aronson  : 

Referring  to  Exhibit  JJ,  I  have,  since  I  was  last  on  the  wit¬ 
ness  stand,  had  an  opportunity  to  check  the  census  figure  shown  as 
1,120,951,  to  which  you  called  my  attention.  The  figure  of  total 
workers  in  steam  railroad  industries  as  reported  in  the  census  of 
April  1930  should  be  1,5S3,067.  [1319]  Since  that  corrected  figure  is 

the  numerator  of  the  fraction,  the  percentage  in  the  next  column, 
namely,  the  percentage  of  all  gainful  workers  in  steam  railroad 
industries,  shown  here  as  2.3  percent  would  be  affected  in  this  way : 
the  fraction  involved  would  obviously  increase,  and  the  percentage 
would  rise  to  3.2.  Instead  of  the  significence  of  this  exhibit  being 
as  I  had  previously  testified,  namely,  showing  that  a  larger  percent¬ 
age  of  railroad  workers  were  on  relief  than  the  percentage  of  all  rail¬ 
road  workers  to  all  workers  in  the  country,  the  significance  is  in  the 
opposite  direction  with  this  qualification :  that  the  relationship  is  not 
changed  for  the  age  group  65  years  of  age  and  over.  So  although,  as 
my  exhibit  originally  indicated,  there  were  only  2.3  percent  of  rail¬ 
road  workers  to  all  workers,  and  there  were  2.9  percent  of  all  railroad 
workers  on  relief,  it  now  turns  out  that  although  railroad  work¬ 
ers  represent  3.2  percent  of  all  workers,  they  have  on  relief  only  2.9 
percent  of  all  workers.  That  will  also  change  the  percentage  in  the 
second  and  third  columns  of  figures  of  the  percentage  of  railroad 
[1320]  workers  over  65  years  of  age.  With  your  permission,  I 
should  like  to  correct  the  number  of  workers  in  the  steam  railroad 
industry.  I  might  say  that  I  checked  with  my  assistant  who  drew 
this  from  the  census  volume,  and  have  the  source  of  the  figures  which 
are  presented  erroneously,  since  they  did  not  include  the  occupational 
groups  in  the  steam  railroad  industry.  In  view  of  the  change  in  the 
first  figure  and  in  the  percentage  figure,  the  percentage  of  those  65 
and  over  in  the  railroad  industry  has  also  to  be  changed.  For  the 
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figures  of  10  to  64  years  of  age  of  railroad  workers,  the  percentage 
.  there  shown  is  2.3.  That  will  come  up. 

730  I  checked  the  computations  on  this  exhibit  before  I  testified 
to  [1321]  it,  but  neglected  to  check  the  drawing  of  the  ma¬ 
terials — of  these  numbers — from  the  census  volume.  This  erroneous 
table  w.as  used. 

Redirect  examination  by  Mr.  Silverman  : 

The  data  presented  in  the  exhibit  are  drawn  from  voluibe  5  of  the 
census  publication,  table  6,  page  128,  in  which  statistics  are  presented 
for  workers  in  trade  and  communication  industries  by  occupational 
groups.  One  of  my  assistants,  in  order  to  obtain  the  number  in  the 
steam  railroad  industry,  added  the  occupations  listed  hnder  that 
heading  of  trade  and  communication.  I  have  the  line  numbers,  if 
desired,  in  order  to  obtain  the  table  of  1,120,000.  The  ^rror  there 
lay  in  not  including  persons  not  reported  in  this  particular  table, 
table  6,  such  as  attorneys  or  clerical  workers,  and  other  workers  not 
typically  steam  railroad  industry  workers,  with  the  steam  railroad 
industry  with  which  they  are  affiliated. 

The  correct  information  is  found  in  the  same  volume  and  table, 
page  550.  The  corrections  necessary  for  the  ages  [1322]  from  10 
to  64,  65  and  over,  and  ages  unknown  are : 

Persons  10  to  64 _ 1, 52S,  OS7 

Persons  65  and  over _  52,656 

•  ,  Persons  of  unknown  age _  1,424 

The  percentages  will  be:  For  the  total,  3  2.  It  is  3.24;  carried  to 
the  first  point,  it  would  be  3.2.  From  10  to  64,  3.3;  ahd  65  and 
over,  2.4. 

All  of  those  errors  came  from  the  one  error  of  looking  in  the  wrong 
table  of  census  figures.  The  figures  I  have  on  steam  railroad  work¬ 
ers  on  relief  are  not  at  all  affected  by  this  error;  they  are  based  on 
our  own  census  materials. 

:  Mr.  Silverman.  I  think,  in  the  circumstances,  that  I  should  say 
that  the  witness  will  make  available  to  counsel  or  to  any  representa¬ 
tive  of  theirs  who  wishes,  all  the  data  upon  which  the  stei^m  railroad 
workers  on  relief  census  is  obtained,  [1323]  and  all!  the  figures 

731  there,  and  they  can  examine  them  at  their  leisure. 

Mr.  Aronson.  We  do  not  want  any  tender  at  this  time.  The 
witness  had  done  his  own  testifying.  That  is  apparent. 

Mr.  Hay.  At  this  time,  if  the  Court  please,  I  should  like  to  offer 
in  evidence  a  statement  made  by  Mr.  Pelley,  president  of  the  Asso¬ 
ciation  of  American  Railroads,  made  during  the  course  Of  the  hear¬ 
ings  before  the  Committee  on  Interstate  Commerce  of  jthe  United 
States  Senate,  Seventy-fourth  Congress,  second  session,  bn  a  bill  to 
foster  and  protect  interstate  commerce  by  authorizing  the  Interstate 
Commerce  Commission  to  approve  or  disapprove  of  the  cbnsolidation 
or  abandonment  of  carrier  facilities  of  public  service.  Tl|te  statement 
is  as  follows: 
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“Senator  Barkley.  Mr.  Pelley,  you  have  come  up  through  the 
ranks  of  railroad  men,  from  the  lower  ranks  on  up  to  your  high  posi¬ 
tion  at  present,  which  is  to  your  credit.  From  your  long  and  prac¬ 
tical  experience,  to  what  extent  would  you  say  that  the  devotion  of 
a  man’s  time  and  his  attention  to  railroading,  especially  the  opera¬ 
tion  of  trains  and  those  lines  of  endeavor  that  are  associated  with 
trains,  over  a  period  of  10  to  20  years,  disqualifies  him  for  any  other 
ordinary  employment? 

“Mr.  Pellet.  It  disqualifies  the  older  men  considerably. 

“Senator  Barkley.  It  has  been  a  common  remark  in  my  part  of 
the  country,  with  which  you  are,  no  doubt,  familiar,  that  after  a  man 
has  been  on  the  railroad  for  20  years  and  has  devoted  his  whole  time 
and  attention  [1324]  to  it,  without  gaining  any  experience  in  busi¬ 
ness  or  without  knowing  anything  about  trade,  he  is  too  old  to  learn 
a  trade  or  any  kind  of  profession,  and  is  not  fit  for  anything  else. 
That  is  the  common  remark  among  railroad  men  and  people  gener¬ 
ally.  It  is  tragically  true  in  many  cases,  is  it  not? 

“Mr.  Pelley.  It  certainly  is. 

732  “Senator  Barkley.  And  creates  a  social  question  which  is 
difficult  to  deal  with. 

“Mr.  Pelley.  Yes.” 

It  is  on  page  S6  of  the  hearings.  The  number  of  the  bill  is  S.  4174. 

[1325]  James  L.  Frink  was  called  as  a  witness  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

I  am  Colonel  James  L.  Frink.  I  am  chief  of  the  War  Plans  and 
Training  Branch,  Office  of  the  Quartermaster  General,  War  Depart¬ 
ment.  I  have  been  in  the  department  since  1923;  in  this  particular 
office  since  1933.  [1326]  A  very  large  part  of  our  work  is  connected 

with  problems  of  transportation.  I  have  myself  given  attention  to 
the  problem  of  transportation  as  it  relates  to  the  Army  and  the  mili¬ 
tary  service,  particularly  in  time  of  war,  except  from  a  technical 
standpoint.  The  importance  of  the  railroad  transportation  system  of 
the  country  in  its  relation  to  the  national  defense  can,  I  think,  be . 
summed  up  in  one  word — indispensable. 

Mr.  McInnis.  There  is  no  issue  on  that,  may  it  please  the  Court. 
There  is  no  necessity 'to  examine  this  witness  further.  It  can  be 
summed  up  in  one  word. 

The  Court.  Everybody  agrees  that  it  is  indispensable.  [1327] 
Why  is  it  necessary  to  go  into  the  reasons  for  it  ? 

Mr.  Hay.  Very  well.  I  take  it  we  need  not  take  the  time.  I  do 
want  to  develop,  however,  just  this  point: 

Colonel  Frink  (continuing).  Army  movements  are  what  we  prop¬ 
erly  term  mass  movements  in  very  large  measure.  We  have  guns 
which  can  be  transported  only  by  railroad. 

Mr.  Hay.  I  take  it  it  will  not  be  necessary  to  take  the  time  of  the 
Court  to  present  the  other  witnesses  along  the  same  line.  I  may  say 
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that  we  have  here  representatives  not  only  of  the  Army  bilt  of  the 
Navy,  and  propose  to  show  the  indispensability  to  both  arms  of 

733  the  national  defense,  which  is  agreed  to,  I  take  it. 

Mr.  Aronson.  What  was  stated  by  Mr.  Mclnnis  already 
appears  on  the  record. 

Mr.  Hat.  I  now  present  the  statement  of  Judge  R.  V.  Fletcher, 
vice  president  and  general  counsel  of  the  Association  of  American 
Railroads,  as  contained  in  Railway  Age,  volume  99,  No.  23,  page  753. 
This  statement  was  made  before  the  Y.  M.  C.  A. 

[1328]  “ Judge  R.  V.  Fletcher,  vice  president  and  general  counsel, 
Association  of  xVmerican  Railroads,  captivated  the  group  in  an  ad¬ 
dress  in  which,  among  other  things,  he  emphasized  the  vital  necessity 
of  encouraging  the  importance  of  the  Railroad  Y.  M.  C.  A[,  particu¬ 
larly  in  a  period  when  we  shall  probably  have  increasing  time  for 
leisure.  In  speaking  of  the  personnel  problem,  Judge  Fletcher  said: 

‘“I  am  chiefly  concerned  with  the  problem  of  trying  to  pring  such 
policies  into  the  railroad  industry  as  will  attract  not  only  a  great  flow 
of  new  capital,  but  a  flow  of  new  men,  which  seems  to  me  to  be 
more  important  than  the  increase  in  the  capital  expenditures  of 
the  railroads. 

“  ‘I  have  been  led  to  wonder  if  it  is  true,  as  some  of  our  severe 
critics  constantly  assert,  that  the  railroad  industry  is  of  such  a  nature 
that  the  bright  young  men  who  come  out  of  our  colleges  or  our 
schools  or  off  our  farms,  or  from  whatever  may  be  their  origin,  go 
into  some  other  line  of  industry  as  holding  out  a  greater  promise 
of  reward  or  a  more  successful  career. 

“  ‘In  order  to  attract  men  of  that  type,  certainly  it  ha$  got  to  be 
•  a  worth-w’hile  industry,  something  that  serious  men  dan  engage 

734  •  in  and  feel  that  they  are  doing  a  worth-while  world  I  think 

it  will  be  generally  conceded  that  this  business  of  transporta¬ 
tion  is  very  essential  to  our  progress  commercially  and  to|our  [1329] 
progress  culturally,  but,  at  the  same  time,  it  must  be  the  kind  of 
business  that  will  allow  a  young  man  to  use  his  initiative^  his  enter¬ 
prise,  and  his  imagination.  It  must  be  the  sort  of  a  business  that 
will  permit  the  idealist  to  dream  his  dreams,  and  I  wonder  if  in  the 
railroad  business  we  have  fallen  into  a  rut  to  such  an  extent  that  it 
would  be  impossible  for  a  young  man  of  talent  and  of  industry  and 
of  imagination  and  of  initiative,  or  even  of  genius,  to  ekcel  to  such 
an  extent  that  he  may  become  an  outstanding  member  df  the  body 
politic.  -  .  I  hope  that  no  such  blight  has  fallen  upon  ttie  railroad 
industry,  that  we  have  not  become  such  servants  of  routine,  that  we 
have  not  carried  this  principle  of  seniority  so  far,  if  I  may  be  a 
little  bit  specific  and  personal  in  connection  with  this  matter,  that 
we  do  not  attract  into  our  ranks  and  into  this  worthwhile  work  of 
ours  the  very  flower  of  our  youth. 

“  ‘I  think  that  the  present  time  in  the  history  of  railroad  develop¬ 
ment  furnishes  a  very  excellent  means  for  the  exercise  of  the  talents 
to  which  I  have  referred.  Here  we  are  in  a  very  critical!  condition, 
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so  far  as  the  railroad  industry  is  concerned,  brought  about  by  changes 
in  conditions  over  which  none  of  us  has  any  control.  From  a  busi¬ 
ness  which  at  one  time  was  monopolistic  it  has  become  highly  com¬ 
petitive  and  we  are  met  now  with  a  demand  on  the  part  of  the 
public  for  new  methods  and  new  thoughts  and  new  ways  of  doing 
.  [1330]  business.  The  pictures  changes  rapidly  and  I  know 

735  of  no  business  which  has  so  many  attractive  possibilities  for 
original  effort  and  for  new  thinking  and  for  sound  statesman¬ 
ship  as  this  business  of  ours. 

44  ‘Another  essential  characteristic  of  the  business  which  I  think 
ought  to  make  it  attractive  to  young  men  is  the  fact  that  it  is  a  great 
democracy,  and  I  mean  by  that  there  is  no  privilege  in  the  railroad 
business.  Men  are  not  advanced  by  reason  of  birth  or  of  rank  or  of 
wealth  or  of  privilege,  and  I  think  that  can  be  easily  demonstrated 
when  you  look  at  the  records  of  the  great  names  in  the  railroad 
industry,  when  you  consider  the  Hills  and  the  Markhams  and  the 
Atterburys,  men  who  have  passed  to  their  long  reward  and  who 
advanced  to  the  highest  position  in  the  railroad  industry  solely  by 
reason  of  their  merit. 

44  4And  then  again  I  i  like  to  think  that  the  railroad  business  does 
exemplify  and  illustrate  in  a  very  high  degree  the  necessity  for  hav¬ 
ing  that  type  of  character  which  some  people  may  refer  to  as  Chris¬ 
tian  character.  When  I  speak  of  Christian  character  I  have  no  ref¬ 
erence,  of  course,  to  theologies,  nor  to  creeds,  nor  to  churches,  nor  to 
any  sort  of  belief  one  way  or  the  other,  so  that  it  may  be  broad 
enough  to  embrace  Jew  and  gentile  and  Mormons  and  Protestants 
and  Catholics  and  whatnot,  but  I  refer  to  those  peculiarities  of  our 
Christian  religion  which  bases  its  fundamental  principles  upon  the 
brotherhood  of  man  and  the  supreme  providence  of  the  Almighty. 
Character  counts,  certainly,  [1331]  in  the  railroad  world,  as  much 
so  as  in  any  other  occupation  which  can  be  mentioned.  '•  •• 

44  ‘Now,  with  these  characteristics  it  seems  to  me  that  we  can 

736  look  with  confidence  not  only  for  the  accession  of  streams  of 
new  capital  to  rehabilitate  the  industry  but  for  the  constant 

streams  of  youth  into  the  ranks  of  the  railroad  men  that  we  may 
have  the  benefit  of  their  labors  and  of  their  struggles  and  of  their 
initiative  and  of  their  ability.’  ” 

Mr.  Aronson.  Is  that  the  entire  speech  ? 

Mr.  Hay.  That  is  all  that  is  reported  here.  - 

[1332]  (Statement  of  Hale  Holden  in  re  retirement  was  marked 
“Defendants’  Exhibit  VV:’  and  received  in  evidence.) 

Mr.  Aronson.  May  the  record  show,  if  the  Court  please,  that  de¬ 
fendants’  exhibit  VV,  just  introduced  and,  I  assume,  received  in  evi¬ 
dence,  was  furnished  by  plaintiffs’  witness  Hale  Holden  in  response 
to  the  request  of  counsel  for  the  Government.  [1333]  The  Court 
may  recall,  as  the  record  will  show,  that  while  the  defendants’  wit¬ 
ness  Keller  was  under  examination  he  was  requested  by  counsel  for 
the  plaintiffs  to  produce,  for  earlier  years,  certain  accident  statistics 
with  reference  to  employees  in  the  maintenance  of  way  and  structure 
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department.  Counsel  for  the  defendants  a  few  days  ago  did  supply 
me  with  that  statement,  furnished  by  the  witness  Keller,  and  I  have 
been  awaiting  a  convenient  opportunity  to  ask  that  it  be  nkarked  in 
evidence.  j  . 

(Keller  statement  in  re  accident  statistics,  maintenance^  of  way 
employees,  was  marked  “Plaintiffs’  Exhibit  No.  66!’  and  received  in 

evidence.) 

:  ‘ 

[1334]  L.  W.  Strickland  was  called  as  a  witness  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Hay: 

I  live  here  in  the  city  of  Washington.  I  am  industrial  secretary  of 
the  Railway  Mail  Association  and  editor  of  the  official  journal,  The 
Railway  Post  Office.  I  am  54  years  old.  I  was  in  the  Railway  Mail 
Service  18  years — beginning  in  1903.  I  have  been  connected  with  the 
service  both  before  and  since  the  retirement  system  was  provided. 

[1335]  The  Federal  Retirement  Act,  which  applies  to  Rail- 
737  way  Mail  Service,  and  to  all  Government  employees  l  under  the 
civil  service,  was  enacted  on  May  22, 1920,  and  became  effective 
in  August  1920.  At  the  time  that  law  was  enacted,  the  lowest  retire¬ 
ment  age  for  a  man  in  the  Railway  Mail  Service  was  62,  apd  the  law 
contained  a  provision  that  if  they  were  physically  and  mentally  com¬ 
petent  they  could  obtain  two-year  extensions  without  limitL  upon  the 
approval  of  their  superior  officials  in  the  Post  Office  Department. 

I  was  familiar  with  the  conditions  in  the  Railway  Mail  Service 
prior  to  the  enactment  of  that  law — I  refer  to  the  condition  as  re¬ 
spected  the  age  of  the  men  in  service.  [1336]  There  being  no  retire¬ 
ment  law,  railway  postal  employees  remained  indefinitely  in  'the 
service,  even  after  they  really  became  superannuated  and  could  not 
do  the  work  properly.  As  a  result  of  that  condition  the  younger  men 
in  the  crew  with  them  did  a  large  part  of  the  work  for  those  men 
that  were  elderly.  I  knew  of  a  man  in  the  service  at  that  time,  before 
the  retirement  act,  who  was  between  84  and  85  years  of  age.  I  knew 
the  man  myself.  That  was  a  general  condition  prior  to  the  enactment 
of  the  retirement  act.  [1337]  By  general  I  mean  throughout  the 
entire  Railway  Mail  Service.  The  men  were  kept  in  service  beyond 
the  period  of  efficiency  because  of  the  fact  that  there  wa^  no  retire¬ 
ment  system,  and  because  of  the  fact  that  wages  were  lc^w  and  the 
officials  of  the  Post  Office  Department  were  not  so  heartless  as  to 
throw  them  out  of  the  service,  and  further,  for  the  reason  that  when 
they  did  so  the  employees  themselves  who  were  willing!  to  do  the 
work  to  carry  these  old  men  resented  it.  I  was  actually  ijn  the  serv¬ 
ice  at  the  time  the  retirement  act  was  passed.  , 

When  this  retirement  act  was  first  enacted  it  was  not  Compulsory 
retirement  at  62,  but  provisional  [1338]  retirement,  with  the  privi¬ 
lege  of  continuing  in  service  for  two-year  periods  thereafter.  By  the 
terms  of  the  act  itself,  that  existed  until  1930.  After  that,j  after  1930, 
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and  from  1930  until  1932,  there  was  a  provision  for  not  to  exceed 
two  two-year  extensions. 

The  elimination  of  the  elderly  men,  the  superannuated  men, 

738  .as  a  result  of  the  retirement  law  greatly  increased  the  efficiency 
of  the  service  and  the  productivity  of  those  employees  remain¬ 
ing.  There  was  a  change  in  1930,  so  as  to  provide  for  only  two 
two-year  extension  periods;  not  to  exceed  that.  Under  the  so-called 
economv  act  of  1932  these  extensions  were  eliminated  and  retirement 
for  railway  postal  clerks  became  compulsory  at  the  age  of  62. 

During  the  time  the  law  permitted  extensions  for  two-year  periods 
beyond  62  years,  men  who  arrived  at  that  age  as  a  general  rule  took 
extensions,  and  the  experience  of  the  Railway  Mail  Service  in  regard 
to  that  was  that  the  extensions  averaged,  throughout  the  entire 
service,  about  three  years  beyond  the  age  of  62.  Up  to  the  age  of  65. 
That  would  [1340]  be  about  the  average  age. 

There  was  finally  enacted  in  1932  the  compulsory  retirement  at  62. 
Since  the  enactment  of  these  various  forms  of  the  retirement  act 
with  respect  to  older  men  in  the  service,  the  efficiency  of  the  service 
has  been  greatly  increased  through  the  elimination  of  the  elderly 
men.  I  have  some  figures  compiled  a  few  years  ago  in  regard  to  that. 
[1341]  There  has  been  an  improvement  in  the  service,  and  the  figures 
tend  to  show  that. 

Back  in  the  year  1914.  the  number  of  distributors  in  the  railway 
mail  service — those  are  the  men  who  actually  distribute  the  mail — 
was  18,220,  and  the  number  of  pieces  of  mail  which  they  distributed 
was  13,407,594,861  pieces.  That  is  the  year  1914.  I  just  use  that  year 
for  illustration.  Then,. coming  down  to  the  year  1920;  when  the  re¬ 
tirement  act  was  passed,  the  number  of  distributors  in  the  railway 
mail  service  was  16,608.  and  they  distributed  15,471,523,112  pieces  of 
mail.  The  average  number  of  pieces  of  mail  per  clerk  in  that  year  was 
931,574.  In  1914  the  average  for  the  individual  was  735,872.  These 
[1342]  figures  are  taken  from  the  official  reports  of  the  Postmaster 
General. 

In  1927,  or  seven  years  after  the  enactment  of  the  retirement  law, 
the  percentage  of  increased  productivity  or  efficiency,  as  we  call  it, 
was,  as  compared  with  1914, 29.6  percent ;  or,  as  compared  with 

739  1920,  an  increase  of  slightly  less  than  10  percent.  The  report 
of  the  Postmaster  General  for  the  last  fiscal  year,  ending  June 

30, 1935,  shows  that  there  were  15,670  distributors  in  the  railway  mail 
service,  and  that  the  number  of  pieces  of  mail  distributed  by  them 
was  14,716,787,711  pieces.  I  have  not  reduced  that  to  percentages. 
That  could  be  very  easily  ascertained,  however. 

The  act  was  passed  in  1920.  In  that  year  there  was  a  percent  of 
increase  over  1914,  which  we  used  for  the  base  year.  There  was  an 
increase  in  the  other  years,  between  1914  and  1920,  when  the  act  was 
passed,  so  that  there  was  going  on  an  improvement  in  the  service  even 
before  the  retirement  act  was  passed.  [1343]  During  Postmaster 
General  Burleson’s  term  he  did  dismiss  some  of  the  elderly  men 
during  his  administration. 
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I  do  not  claim  that  the  retirement  system  alone  has  been  the  only 
contributing  factor  to  the  improved  service.  My  opinion  is  that  at 
least  75  to  80  percent  of  the  increased  efficiency  and  productivity  is 
due  to  the  elimination  of  the  superannuated  employees,  for  |the  rea¬ 
son  that  there  is  no  mechanization  in  the  postal  service.  It  is  entirely 
manpower.  They  are  distributing  mail  in  the  same  methop  in  the 
railway  mail  service  that  was  used  50  years  ago.  Tlieife  is  no 
machinery  that  has  anything  to  do  with  it. 

By  the  men  in  the  railway  mail  service  I  mean  the  men  in  t|he  U.  S. 
Postal  Service  who  work  in  the  railway  mail  cars,  on  the  trains  in 
motion.  In  the  matter  of  allocating  men  to  the  different  brajnches  of 
the  railway  mail  service,  where  you  have  speedier  trains  i  in  some 
directions  than  in  others,  the  general  rule  is  to  place  the  youjiger  and 
more  [1344]  vigorous  men  on  the  faster  trains — for  instance^  the  new 
fast  trains  like  the  Zephyr  trains,  and  the  fast  trains  like  that. 

Cross  examination  bv  Mr.  Aronson  : 

These  are  all  men  in  the  public  service,  in  the  Post  Office  De¬ 
partment,  that  I  am  speaking  of.  I  am  an  officer  of  the 
740  association  or  brotherhood  of  these  railway-mail  employees, 
and,  as  such,  I  have  participated  in  appearances  before  Con- 
gessional  committees.  I  was  quite  active  in  the  moves  for  some  of 
the  amendments  of  the  original  railway  mail  retirement  provisions 
of  the  law,  and  some  of  them  I  opposed.  It  is  known  as  the  Federal 
Retirement  Act,  and  it  applies  not  only  to  the  Post  Office  Depart¬ 
ment  but  to  all  Government  employees  under  the  civil  service.  I 
was  active  in  the  original  movement  that  culminated  in  the  first 
enactment,  so  far  as  the  type  of  civil  employees  that  I  represent  is 
concerned.  j 

[1345]  I  would  not  say  that  I  am  familiar  with  the  application 
of  the  Federal  retirement  act  to  all  classes  of  employees,  because  I 
am  only  concerned  about  the  railway  mail  service.  I  ani  familiar 
with  it  so  far  as  it  is  applicable  to  railway  mail  clerks!  It  is  a 
contributory  system.  Under  the  original  act  the  empldyees  con¬ 
tributed  two  and  a  half  percent  of  their  pay,  and  they  contribute 
now  three  and  a  half  percent  of  their  pay. 

In  the  case  of  a  railway  mail  clerk,  if  he  resigns  frorp  the  mail 
service  or  is  discharged  from  the  mail  service  or  for  pny  other 
reason  is  separated  from  the  mail  service,  the  amount  that  he  has 
•  paid  into  the  retirement  fund,  plus  four  p  rcent  interest,  i^  returned 
to  him.  It  is  not  exactly  correct  to  say  he  does  not  continue  eligi¬ 
bility  for  the  retirement  system  or  for  the  annuities  or  pensions,  if 
he  does  not  continue  in  the  railway  mail  service  until  the  ma¬ 
turity  of  his  eligibility.  [1346]  If,  through  no  fault  of  hi^  own,  and 
because  of  a  reduction  in  the  service,  there  is  no  place  for  him 
after  the  age  of  45,  the  law  itself  contains  a  provision  by  which- he 
may  get  a  deferred  certificate  of  annuity.  In  the  case  of  a  man 
who  r  signed,  the  case  of  a  man  who  was  discharged,  or  the  case 
of  a  man  who  quit  of  his  own  volition  to  go  into  other  lines  of  busi- 
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ness  before  reaching  the  retirement  age,  they  no  longer  continue 
their  eligibility  for  the  retirement  or  annuities.  And  there  is,  upon 
the  happening  of  any  one  of  these  separations,  a  closing  of  the 

741  account  with  that  employee,  and  the  sum  that  he  actually 
contributed  is  returned  to  him  with  interest. 

In  case  of  death  prior  to  the  attainment  of  the  retirement  age 
bv  one  of  our  men,  the  accumulation — that  is,  the  amount  that 
he  has  paid  into  the  fund  from  deductions  from  his  wages,  plus 
four  percent  interest — is  r  turned  to  his  beneficiary.  Even  though 
he  dies  before  attaining  the  retirement  age,  his  three  and  a  half 
percent  contributions,  year  after  year,  are  not  lost  to  his  estate. 

For  a  full  amount  of  annuity  the  minimum  service  required  [1347] 
is  30  years.  If  disabled  after  5  years  of  service,  they  r  ceive  pro 
rata  annuities.  There  is  provision  for  optional  retirement,  as  ap¬ 
plying  to  railway  mail  service  and  to  certain  other  hazardous 
groups,  that  they  may  take  optional  retirement  at  age  60,  after  30 
years  of  service.  There  is  no  provision  for  optional  retirement,  other 
than  in  the  case  of  disability  of  a  man  under  60  years  of  age, 
regardless  of  the  number  of  years  of  service. 

The  average  wage  of  railway  mail  clerks  on  June  30,  1935,  accord¬ 
ing  to  the  Postmaster  General’s  report,  was  approximately  $2,600  per 
annum.  That  includes  officials  as  well  as  the  lower  grade  groups. 
For  the  actual  distributors  the  average  was  just  a  trifle  under  $2,400 
per  annum. 

[1348]  It  was  the  acit  of  1920  which  provided  that  until  the  year 
1930,  or  during  the  first  ten  years  of  the  operation  of  the  act,  an  em¬ 
ployee  could  obtain  a  i  two-year  extension  upon  making  application 
each  two  years,  if  his  physical  and  mental  condition  was  such  that  he 
could  continue  in  the  service.  He  was  subject  to  the  result  of  such 
an  examination. 

These  are  the  men  who  work  on  the  railway  mail  cars  that  we  see 
usually  at  the  head  end  of  passenger  trains.  While  the  train  is  travel¬ 
ing  these  men  distribute  into  different  compartments  or  bags  the  mail 
for  segregated  communities  or  segregated  locations.  They  make  the 
most  complete  distribution  of  mail  in  the  Post  Office  Department. 
There  is  a  constant  change  in  the  practice  as  to  the  identifica- 

742  tion  or  selection  of  bags  and  locations,  so  far  as  distributions 
in  the  railway  mail  service  is  concerned,  because  of  the  fact 

that  there  is  a  change  in  train  schedules  and  connections.  They  not 
only  distribute  mail  for  post  offices  along  the  line,  but  for  distant 
states,  depending  upon  the  train  connections  that  they  make.  [1349]  I 
would  not  say  that  the  destinations  of  the  bags  of  mail  that  are  turned 
over  to  these  train  clerks  are  changed.  The  connection  varies  from 
time  to  time.  The  post  office  stays  in  the  same  place,  of  course,  all  the 
time.  If  we  take  the  train  from  Washington  to  Chicago  on  a  given 
railroad,  to  which  there  is  attached  a  railway  mail  car,  the  clerks  on 
that  particular  train  are  distribut  ing  mail  for  fundamentally  the  same 
destinations,  prepared  for  them  in  fundamentally  the  same  way,  that 
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the  clerks  of  ten  or  fifteen  years  ago  on  that  train  did.  Tak^,  for  in¬ 
stance,  a  clerk  going  out  of  here,  we  will  say,  on  the  Baltinjiore  and 
Ohio  running  from  Washington  to  Pittsburgh.  Among  the  distribu¬ 
tions  he  is  required  to  perform  is  that  for  the  state  of  Ohio.  The 
only  changes  in  the  post  offices  of  the  state  of  Ohio  are  the  discon¬ 
tinued  offices  and  the  new  offices  that  are  established,  but  there  is  some 
change  in  the  dispatch  of  mail  for  those  post  offices,  [1350]  depending 
upon  the  connections  made  by  trains.  As  train  schedules  change,  the 
connections,  of  course,  must  change. 

[1351]  I  was  in  active  service  until  1922.  And  the  pension  system 
that  I  speak  of  had  already  been  established.  When  I  was  elected 
to  my  present  position  and  office  in  the  association  I  resignec}.  It  was 
required  by  the  regulations.  I  do  not  carry  with  me  eligibility  for  this 
Government  pension  for  all  of  the  years  I  have  been  in  the  service  of 
my  association  or  brotherhood.  But  our  association  has  identically 
the  same  system.  Our  association  has  a  private  system  of  its  own,  but 
I  do  not  continue  in  eligibility  for  the  Government  pension  system 
for  railway  mail  clerks.  When  I  resigned  14  years  ago  I  was  paid  out 
the  amount  that  I  had  contributed  up  to  that  time,  with  the  [1352]  in¬ 
terest  I  spoke  of,  when  the  Government  and  I  parted  company.  The 
money  was  paid  in  to  the  association.  That  is  a  n 
743  tween  me  and  my  association.  And  not  a  matter  of 

Deductions  are  made  under  the  Government  system  froip  a  man’s 
wages  the  first  day  that  he  works.  And  he  is  not  eligible .  for 
either  disability  or  age  retirement  for  at  least  five  years  of  service — 
after  which,  if  he  is  retired,  he  is  entitled  to  pro-rata  benefits.  Noth¬ 
ing  is  used  beyond  the  30-year  period,  in  computing  the  amount  of 
annuity.  If  he  becomes  disabled  after  he  has  had  30  years  of  service 
and  has  not  reached  the  minimum  retirement  age,  he  receives  the 
full  amount.  If  he  has  10  years,  he  would  receive  a  pro-rata  amount. 
He  continues  to  contribute  after  30  years  of  service.  [1353] 

....  I 

* 

Louis  Fisher  was  called  as  a  witness  for  and  on  behalf  of  the  de¬ 
fendants  and,  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 


fatter  be- 
law. 


Direct  examination  by  Mr.  Hay: 

My  name  is  Louis  Fisher.  I  live  in  Washington.  I  am  Chief  of 
the  Service  Record  and  Retirement  Division  of  the  Civil  Service 
Commission.  I  have  held  that  position  about  five  yearp.  Before 
that,  I  was  Chief  of  the  Appointment  Division  of  the  Civil  Service 
Commission.  I  held  [1354]  that-  position  two  or  three  years.  I 
first  became  connected  with  the  Civil  Service  Commission  in  1900. 
My  first  connection  was  as  a  clerk.  And  I  have  been  with  the  Civil 
Service  Commission  or  department  from  that  time,  on.  I  was,  in 
1904,  made  the  manager  of  the  local  civil  service  district,  covering 
the  nearby  States.  And  in  1924,  I  believe,  I  was  made  superintend¬ 
ent  of  the  field  forces  of  the  Commission.  My  connections  brought 
me  in  a  wide  contact  with  men  who  are  in  the  Civil  Service.  And 
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my  position  since  I  assumed  the  position  I  now  have,  also  brought 
me  in  contact  with  men  in  the  service  generally.  And  with  the 
various  departments — [1355]  under  the  Civil  Service.  I  am  not, 
technically,  a  personnel  man.  Of  course,  all  my  work  has  been  con¬ 
nected  with  personnel  for  the  Federal  Government. 

744  The  Retirement  Act  which  was  applicable  to  the  Civil  Serv¬ 
ice  was  passed  in  1920.  I  was  in  the  service  at  that  time.  This 

document  is  a  report  [1356]  of  the  Committee  on  Civil  Service  of 
the  House  of  Representatives,  to  accompany  the  1926  amendment  of 
the  Civil  Service  Retirement  Act.  I  have  also  the  report  of  the 
Committee  [1357]  on  Civil  Service  and  Retrenchment,  dated  July 
23,  1919.  The  last  report  I  referred  to,  dated  July  23,  1919,  page  2r 
states : 

“It  has  long  been  pat  ent  that,  in  the  various  administrative  branches 
of  the  Government,  employees  have  been  retained  long  after  they  had, 
by  reason  of  age  and  bodily  infirmity,  ceased  to  be  efficient.  The  law 
having  made  no  provision  for  their  support  in  whole  or  in  part  during 
their  declining  years,  the  heads  of  departments  and  bureaus  have 
through  sympathy  kept  many  aged  employees  in  the  nominal  service 
of  the  Government  and  their  names  on  the  pay  roll.  The  real  work 
of  the  position,  in  such  cases,  has  devolved  on  other  and  younger 
employees.  This,  of  course,  has  resulted  in  loss  to  the  Government, 
and  it  would  appear  that  in  some  cases  the  equivalent  of  two  salaries 
has  been,  or  is,  being  paid  for  that  service  [1358]  for  which  the  com¬ 
pensation  should  have  been  but  one  salary.  Of  course,  work  done  by 
those  whose  faculties  are  impaired  by  reason  of.  age  is  not  as  a  rule 
efficiently  done,  and  the  Government  in  this  respect  sustains  a  loss- 
difficult  to  estimate.” 

From  my  observations,  as  I  went  about  through  the  departments 
and  contacted  the  men,  the  statements  of  conditions,  as  I  have  read 
from  this  report,  were  absolutely  in  accordance  with  my  observa¬ 
tions.  I  continued  my  connection  with  the  service  after  the  enact¬ 
ment  of  this  Act.  There  was  a  marked  improvement  in  the  condi¬ 
tions  that  existed  and  the  morale  of  the  employees  when  they  knew 
they  had  a  retirement  system.  And  all  those  who,  by  reason 

745  of  disability  or  superannuation,  were  unable  to  do  the  required 
work,  were  separated,  and  new  and  more  efficient  and  younger 

employees  were  taken  into  the  service. 

Therefore  the  production  was,  I  would  say,  materially  [1359]  in-, 
creased  and  improved,  and  more  efficient  service  performed. 

Of  course,  in  these  isolated  cases  the  Court  speaks  of  they  were  not 
able — they  were  brought  in  in  wheel-chairs;  and  they  tell  me  they 
had  places  to  put  them,  down  in  certain  rest  rooms,  where  they  could 
not  perform  work,  but  they  were  there.  And  they  did  not  earn  even 
a  part  of  their  salary.  Of  course,  that  condition  was  changed  by  the 
passage  of  the  Retirement  Act. 

The  Civil  Service  Commission  has  to  do  with  all  the  departments. 
We  get  reports  from  the  various  departments.  Prior  to  the  enact- 
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ment  of  the  Retirement  Act  there  were  frequent  complaints  coming 
into  the  office  of  the  condition  of  the  service  on  account  of  the  older 
men.  Since  the  Retirement  Act  there  have  not  been  complaints  on 
that  basis,  of  course.  Because  older  men  were  retired  and  the  ineffi¬ 
cient  were  retired. 

Cross  examination  by  Mr.  Aronson  : 

[1360]  I  am  of  the  opinion,  and  it  is  my  judgment,  that  this  Gov¬ 
ernment  retirement  system  for  civil  employees  increases  th[e  loyalty 
of  the  civil  employees  to  the  Government.  And  it  also  hds  a  salu¬ 
tary  effect  upon  continuity  of  service.  Those  are  vital  and  important 
aspects  of  the  system. 

I  heard  quite  a  bit  of  the  testimony  of  Mr.  Strickland,  j  w*as  not 
paying  entirely  close  attention  to  what  he  said.  What  I  j  heard  of 
Mr.  Strickland’s  description  of  provisions  of  the  Federal  Civil  Serv¬ 
ice  Retirement  Act  was  generally  correct.  Number  One :  [That  if  a 
man  resigns  or  is  discharged  before  reaching  the  eligibility  for  an¬ 
nuity  his  contribution  is  returned  to  him,  with  interest.  [1)361]  And 
he  gets  no  portion  of  the  employer’s  contribution,  but  njierely  his 
own  contribution.  Of  course,  this  interest  must  be|  made  up 
746  by  the  Government,  of  course — this  4  percent  interest  that  he 
gets.  The  Government  had  the  use  of  his  monev  in  the  mean- 
time.  And  if  he  died  before  reaching  the  age  of  the  pension  system, 
his  estate  has  returned  to  it  his  contribution,  together  with  the  in¬ 
terest.  Along  that  line  I  should  say  the  description  given  by  Mr. 
Strickland  is  the  description  that  is  applicable  to  this  Federal  civil 
service  pension  system.  There  might  be  this  phase  of  it :  Those  who 
go  out  or  resign — if  they  come  back  in  the  service,  they  c^n  resume 
the  status  they  had  before,  and  redeposit  into  the  funds  the  amount 
returned  to  them,  and  thus  become  affected  by  the  Retirement  Act, 
provided  they  pay  in  the  sum  returned  to  them.  In  all  ca^es  involv¬ 
ing  death  before  eligibility  for  pension  there  is  returned  to  their 
estate  that  amount.  It  is  what  is  referred  to  as  a  contributory  sys¬ 
tem.  [1362]  A  certain  amount  of  this  annuity  that  the  'employees 
receive  is  provided  by  the  Government. 

I  have  a  general  familiarity  with  the  vital  statistics  o{f  the  civil 
service  pension  system  or  retirement  system  since  its  original  estab¬ 
lishment  in  1920.  I  have  the  official  report  of  the  Civil  Service 
Commission  here.  That  shows  that  the  Government  firsf  made  an 
appropriation  in  1929,  and  appropriated  each  year,  so  th^t  the  total 
appropriation  as  of  June  30,  1935,  by  the  Government  was  $145,- 
450,000.  That  was  for  the  aggregate  of  all  years — seven  years. 
They  did  not  commence  until  1929,  you  see.  And  prior  ijo  1929  the 
Government  had  contributed  not  a  cent.  Since  the  establishment  of 
the  retirement  system  the  employees  had  contributed  $349,706,172.56. 
So  that  up  to  date  the  employees  have  contributed,  [1363]  roughly, 
about  two  and  a  half  times  what  the  employer — -the  Government  of 
the  United  States — has  contributed. 
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Indirect  examination  by  Mr.  Hay:  [1364] 

The  men  were  loyal  to  the  service  before  the  retirement  system. 
They  were  loyal  to  each  other. 

747  [1367]  Mr.  Pollak.  If  your  Honor  please,  we  offer  in  evi¬ 
dence  an  address  by  Mr.  Ralph  Budd,  president  of  the  Chicago, 

Burlington  &  Quincy  Railroad,  one  of  the  plaintiffs  herein,  delivered 
before  the  Chamber  of  Commerce  of  Kansas  City,  Missouri,  Novem¬ 
ber  13, 1935,  and  printed  as  an  appendix  to  the  Fourth  Report  of  the 
Federal  Coordinator  of  Transportation.  It  is  particularly  the  latter 
part  that  we  are  interested  in,  but  I  think,  in  fairness,  I  will  not  only 
put  in  the  whole,  but  read  the  whole. 

The  heading  is : 

“consolidation  holds  most  promise 

“The  second  of  the  Coordinator’s  possible  courses,  that  of  extensive 
consolidations,  appeals  to  me  as  being  the  one  which  holds  the  most 
promise  of  really  substantial  economies  and  operating  advantages' as 
well  as  opportunity  to  improve  the  service.  In  that  way,  and  only 
in  that  way,  can  the  best  use  be  made  of  the  existing  railway  plant 
of  the  Nation.  To  maintain  as  many  lines  as  now  are  maintained 
between  practically  all  [1368]  of  the  more  important  cities  obviously 
is  more  expensive  than  limiting  operation  to  the  most  efficient  routes. 
Reducing  the  number  of  railways  from  866  operating  companies  to 
about  20  would  eliminate  a  tremendous  amount  of  overhead  organiza¬ 
tion,  would  enable  the  traffic  to  be  concentrated  on  the  most  favorable 
routes,  using  the  best  parts  of  the  several  lines  as  they  now  exist,  and 
would  automatically  bring  about  the  most  desirable  type  of  coordi¬ 
nation  of  terminals,  namely,  coordination  under  a  few  strong  owner¬ 
ships.  Competition  would  be  preserved  and,  indeed,  the  desirable 
features  of  competition  from  the  public  point  of  view  would  be 
enhanced  because  the  lesser  number  of  strong  roads,  able  as  well  as 
willing  to  give  good  service,  would  insure  a  higher  quality  of  compe¬ 
tition  than  can  be  obtained  from  too  many  lines  competing  with  each 
other,  and  weakening  each  other  by  the  excessive  competition.  All 
of  the  indispensable  advantages  of  private  operation  would  be 
preserved. 

“As  I  have  said  before,  a  substantial  increase  in  volume  of 

748  railway  traffic  would  go  a  long  way  toward  reviving  their 
failing  credit,  but  in  view  of  all  of  the  forces  that  have  been 

at  work,  and  that  are  at  work  to  reduce  the  volume  of  traffic  that 
will  move  by  rail,  it  is  clear  that  too  many  railway  companies  and 
organizations  are  being  maintained,  as  well  as  too  many  miles  of  rail¬ 
way,  to  carry  economically  the  present  and  prospective  volume  of 
traffic.  The  very  fast  [1369]  freight  schedules  necessitate  the  run¬ 
ning  of  more  small  trains  than  would  be  necessary  with  large  railway 
systems,  each  of  which  would  embrace  several  existing  lines.  It 
would  be  practicable  then  to  handle  the  minimum  number  of  small 
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fast  trains.  Some  of  the  less  urgent  traffic  would  be  moved  in  larger 
trains  and  thus  the  ton-mile  cost  of  transportation  would  be  Reduced. 

“Probably  the  lightening  and  speeding  up  of  freight  trains  has 
become  the  most  serious  deterrent  to  reduction  in  railway  trajisporta- 
tion  costs.  We  may  as  well  face  the  fact  that  the  fundamental  of 
getting  low  ton-mile  costs  has  not  been  successfully  supplanted  by 
any  new  ideas  and  no  agency  for  reducing  unit  transportation  cost 
has  ever  equaled  the  heavy  freight  train.  By  heavy  freight  train 
I  mean  the  train  that  carries  heavy  tonnage  of  pay  freight.  The 
recent  advancements  in  metallurgy  and  the  use  of  higl}  tensile 
strength  alloys  will  make  it  possible  to  build  lighter  cars  ^hat  will 
carry  heavier  loads.  These  are  features  that  fit  into  anyi  and  all 
plans  for  economical  railroading  because  they  are  fundamentally 
sound  and  are  along  the  same  line  of  progress  as  grade  and  curve 
reduction,  larger  and  more  efficient  locomotives,  etc. 

“If  it  may  be  granted  that  railway  consolidations  undet*  proper 
safeguards  to  the  public  and  to  the  employees  would  be  desirable,  it 
is  most  important  to  try  to  find  ways  and  means  for  bringing  them 
about.  [1370]  The  definite  policy  of  private  ownership  arid  opera¬ 
tion  of  the  railways  should  be  reaffirmed,  and  enactments  made  which 
would  encourage  and  perhaps  eventually  enforce  consolidations.  It 
seems  to  me  that  the  same  caliber  of  statesmanship  which  re- 
749  suited  in  the  passage  of  the  Transportation  Act,  1920,  if  ap¬ 
plied  to  the  problem  of  determining  how  to  accomplish  what 
is  desired,  could  produce  an  effective  plan  of  procedure. 

“Such  a  plan  was  carried  out  successfully  in  England  following 
the  World  War,  and  there,  the  policy  having  been  decided  upon, 
public  tribunals  were  set  up  which  carried  out  the  task  of  appraising 
the  values  of  securities  on  the  existing  roads,  and  the  equivalent  of 
securities  in  the  new  companies  for  which  the  old  would  be  exchanged. 
In  this  way  120  railroads  were  amalgamated  into  4  without  any  long 
delay  or  serious  litigation.  The  rights  of  employees  were  protected, 
and  the  result,  as  authoritatively  reported,  is  that  the  railways  of 
England  are  operated  much  more  effectively  and  economically  now 
than  they  could  possibly  be  if  all  of  the  old  companies  w^re  main¬ 
tained. 

“There  is,  of  course,  ample  precedent  in  this  country  foif  the  con¬ 
solidation  of  railways.  All  large  systems  are  made  up  of!  a  multi¬ 
tude  of  smaller  companies.  The  Burlington,  for  example,  Comprises 
what  were  200  or  more  companies,  and  the  same  is  true  of  other 
roads  of  comparable  size.  Certainly  no  one  would  argue  that  it 
would  be  an  improvement  to  disintegrate  [1371]  our  present  large 
systems  into  the  many  small  units. 

“Having  concluded  to  consolidate  certain  mileage,  there  would 
remain  two  great  obstacles  to  be  overcome.  The  first  is  what  to  do 
with  railroad  labor,  and  the  second  is,  what  to  do  with  regard  to  the 
owners  of  securities  which  are  outstanding  against  the  existing  prop¬ 
erties.  I  have  great  respect  for  the  rights  of  both  parties  here  in- 


476  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

volved.  Discussing  first  the  question  of  the  securities,  it  would  seem 
that  there  should  be  available  in  this  country  the  necessary  indi¬ 
viduals  who  could  qualify  as  to  ability  and  integrity,  to  whom  could 
be  assigned  the  duty  of  appraising  the  values  of  securities  for  pur¬ 
poses  of  amalgamation  as  was  done  in  England.  Of  course,  appro¬ 
priate  legal  machinery  would  have  to  be  set  up  to  deal  justly  with 
dissatisfied  security  owners,  and  provision  made  for  hearing 

750  those  who  question  the  proposed  disposal  of  their  properties. 

Employees  should  be  protected 

“The  law  should  state  the  principles  for  determining  the  rights  of 
railway  employees  to  compensation  on  account  of  their  services  no 
longer  being  needed.  Proceeding  upon  these  principles  it  should  not 
be  impossible  to  determine  upon  a  fair  settlement,  and,  here  again,  a 
tribunal  composed  of  those  qualified  to  do  so  should  be  able  to  ad¬ 
judicate  any  disputes  which  could  not  be  composed  by  the  parties 
according  to  principles  in  the  law. 

[1372]  “The  settlement  with  the  employees  for  claims  arising  out 
of  consolidations  would,  of  couise,  be  a  serious  burden  for  some 
years,  and  during-.that  period  would  prevent  the  realization  of  the 
ultimate  economies.  Just  what  period  would  be  required  to  liquidate 
these  claims  is  problematical,  but  through  the  natural  course  of 
events;  that  is,  by  transfer  to  other  work,  death,  disability,  resigna¬ 
tion,  etc.,  the  burden  would  be  lightened  gradually.  The  probable 
rise  in  the  volume  of  traffic  would  absorb  some,  so  the  period  of  transi¬ 
tion  probably  would  be  well  over  within  7  years.  The  cost  during 
that  7  years,  if  paid  currently,  would  prevent  realization  of  the 
economies.  But  if  cbnsolidation  should  be  adopted  as  the  ultimate 
governmental  policy  toward  the  railways,  it  would  seem  to  be  an 
entirely  appropriate  function  of  government  to  encourage  the  move¬ 
ment  by  providing  the  funds  for  these  liquidations  and  permitting 
the  repayment  by  the  railways  to  be  postponed  until  some  time  later. 
Extensive  expenditures  incident  to  the  physical  consolidations  and 
adjustments  in  operation  will  occupy  the  managements,  and  will  also 
provide  substantial  employment  probably  for  2  or  3  years. 

“These  suggestions  may  not  seem  practical  at  present.  Perhaps 
the  burden  of  capital  expenditures  which  would  be  incident  to  con¬ 
solidations,  and  the  compensation  of  employees  who  no  longer  would 
be  required,  would  operate  to  prevent  wholesale  consolidations.  The 
idea  seems,  at  least,  to  be  worth  considering.  In  any  [1373] 

751  event  the  evident  and  admitted  advantages  justify  encouraging 
consolidations  of  roads  in  a  more  positive  and  affirmative  way 

by  the  enactment  of  laws  which  would  make  them  easier  of  accom¬ 
plishment.  It  seems  quite  certain  that  if  a  few  of  the  larger  systems 
could  be  unified,  that  would  tend  to  influence  others  to  do  likewise, 
and  the  compulsory  feature  might  not  be  necessary.” 

Mr.  Hay.  If  the  Court  please,  we  offer  in  evidence  a  committee 
report  entitled  “Report  No.  768.  Amend  Act  for  Retirement  of  Em- 


477 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO, 


d  to  the 
ordered 

to  be  printed.” 

I  wish  to  read  from  only  two  pages  of  this  report,  pages  8  and  9 
[reading] : 

“The  classified  civil  service  system,  providing  for  a  permanent 
tenure  in  Government  employment,  was  first  established  in  1883. 
The  system  was  gradually  expanded  so  that  in  the  course  of  20  years 
it  embraced,  with  few  exceptions,  practically  the  entire  civilian  per¬ 
sonnel  of  the  Government.  As  a  result  of  this  permanency  <if  tenure, 
in  the  course  of  years  men  and  women  in  the  service  grew  old  and  by 
reason  thereof  became  inefficient  in  their  work  and  incompetent  for 
the  service.  As  time  went  on  such  superannuates  naturally  Increased 
in  number.  As  most  of  the  superannuates  had  been  unable  to  make 
provision  for  their  old  age,  it  was  practically  [1374]  impbssible  to 
induce  the  responsible  heads  of  departments,  bureaus,  and  divisions 
to  dismiss  them.  Isolated  instances  of  such  dismissals  resulted  in 
such  a  public  reaction  in  behalf  of  the  helpless  and  penniless  (employee 
that  all  effort  to  inaugurate  an  elimination  policy  was  abandoned. 
As  a  result  there  sprang  into  existence  an  unofficial  pension  system 
unwarranted  in  law  and  wasteful  and  extravagant  in  practice. 

“This  system  consisted  simply  of  retaining  on  the  pay  rfoll  under 
various  pretexts  all  employees  of  long  years  of  service,  who,  by 
reason  of  advanced  age  and  its  attendant  infirmities,  were  no 
752  longer  efficient  or  competent.  This  system  forced  upon  chiefs 
the  responsibility  for  such  a  course,  which  policy  impaired  the 
efficiency  and  increased  the  expenditures  of  their  divisions  and 
bureaus.  Full  salaries  were  paid  for  little  or  no  work  apd  it  was 
necessary  in  some  instances  that  another  employee  go  over  pnd  check 
the  work.  Competent  employees  on  the  same  piece  of  p*ork  were 
retarded  by  the  incompetent.  On  the  other  hand,  the  beneficiary  of 
the  informal  pension  lived  in  constant  dread  because  of  the  uncer¬ 
tainty  of  the  tenure. 

“In  view  of  this  situation,  suggestions  for  the  inauguration  of  an 
orderly  and  systematic  retirement  of  superannuated  civil  service  em¬ 
ployees  began  to  be  made  some  20  years  ago.  Such  suggestions  were 
made  with  increasing  frequency  and  force.  They  emanate^  not  only 
from  the  employees  or  their  spokesmen  but  from  the  heafds  [1375] 
of  the  various  executive  departments.  For  several  years  before  the 
consideration  of  this  subject  by  Congress  recommendations  for  the 
establishment  of  a  retirement  system  were  carried  in  tpe  annual 
reports  of  practically  every  department  head.  It  was  pointed  out 
that  retirement  systems  had  been  set  up  very  generally  throughout 
the  country  by  large  employers  of  labor  and  by  governments  at  home 
and  abroad,  and  that  such  a  system  would  benefit  the  Government 
in  at  least  the  same  measure  as  the  employees  by  the  saving  of  money 
through  the  payment  of  moderate  annuities  in  place  of  full  salaries 
to  these  incompetent  superannuates  and  by  the  substantial^  increased 
efficiency  of  the  service  through  their  elimination. 

104781—36 - 31 


ployees  of  Classified  Civil  Service.  April  5, 1926.  Commit 
Committee  of  the  Whole  House  on  the  state  of  the  Union  an< 
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“Accordingly,  in  1920,  Congress  enacted  a  civil  service  retirement 
act.” 

[1376]  I  offer  the  entire  report,  your  Honor,  but  I  do  not  care  to 
read  anything  further  at  this  time. 

Arthur  F.  White  was  called  as  a  witness  on  behalf  of  the  defend¬ 
ants  and,  having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

753  Direct  examination  by  Mr.  Hay: 

I  live  here.  My  position  is  head  cost  analyst  of  the  Inter¬ 
state  Commerce  Commission.  I  have  occupied  that  position  since 
April  16,  1935.  I  was  previously  assistant  to  the  Director  of  Trans¬ 
portation  Service,  Federal  Coordinator  of  Transportation.  I  was  in 
that  position  from  August  1,  1933,  until  April  15,  1935.  Prior  to 
August  1,  1933,  for  a  period  of  15  years  I  was  connected  with  the 
president’s  office  of  the  Southern  Pacific  Company,  at  San  Francisco, 
and  for  the  period  from  1920  to  1933  I  was  executive  department 
statistician.  [1377]  I  understand  it  is  one  of  the  plaintiffs  in  this 
case.  For  the  Southern  Pacific  Company,  the  nature  of  my  work 
consisted  of  the  analysis  of  statistical  data  for  the  president. 

In  the  course  of  my  work  for  the  Southern  Pacific  Company,  and 
also  for  the  Interstate  Commerce  Commission,  I  have  had  to  do  with 
the  determination  of  the  percentage  of  gross  receipts  that  goes  for 
operating  expenses. 

Let  us  take  as  the  basis  of  the  existing  traffic,  say,  the  traffic  that 
was  hauled  by  the  railroads  in  the  year  [1378]  1935. 

Assume  that  there  is  an  addition  to  that  traffic  of,  say,  10  percent, 
and  that  the  gross  revenue  receipts  represent  a  10  percent  increase  in 
the  volume  of  the  traffic. 

Under  these  conditions,  in  my  judgment,  50  percent  of  the  gross 
revenue  increase  might  be  expected  to  go  to  operating  expenses,  and 
the  remainder  would  be  available  for  other  purposes. 

In  my  work  with  the  Southern  Pacific  Company  at  various  times 
I  was  called  upon  to  work  up  estimates  of  the  [1379]  additional  cost 
of  handling  additional  traffic. 

I  take  that  into  consideration  when  I  state  that  about  50  percent 
goes  to  operating  expenses. 

My  experience  with  the  Southern  Pacific  Company  was  corrobo¬ 
rated  by  my  experience  with  the  Interstate  Commerce  Commis¬ 
sion. 

754  May  I  refresh  my  memory  by  referring  to  two  documents, 
first,  a  statement  headed  “Out  of  Pocket  Cost  as  a  Factor  in 

Determining  Freight  Rates”,  by  M.  O.  Lorenz,  Director  of  the  Bureau 
of  Statistics  of  the  Interstate  Commerce  Commission,  and  B.  T. 
Elmore,  statistical  analyst  of  that  commission,  dated  October  1933, 
in  which  reference  is  made  to  the  general  opinion  that  it  has  been 
roughly  estimated  that  of  the  total  costs  annually  about  50  percent 
are  what  might  be  termed  out-of-pocket  costs. 
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In  January  1936.  in  a  case  before  the  Interstate  Commerce  Com¬ 
mission,  docket  27250,  entitled  “Blackstrap  Molasses  from  Gulf  Ports 
to  Peoria,  Illinois”,  Comptroller  McKinstry,  of  the  Illinois  Central 
Railroad,  introduced  an  exhibit,  which  is  numbered  8,  in  which  he 
estimates  that  the  cost  to  his  railroad,  the  Illinois  Central  Railroad,, 
of  handling  additional  traffic  will  be  50  percent  of  the  averag^  freight 
operating  expenses  per  thousand  gross  ton  [1380]  miles. 

I  am  familiar  with  other  specific  cases  in  which  those  same  data 
have  been  presented  by  railroads;  in  several  cases  before  the  Com¬ 
mission,  requesting  permission  to  establish  rates  in  connection  with 
Fourth  Section  relief  cases,  the  statement  is  made  that  out-of-pocket 
costs  will  be  about  50  percent.  I  have  seen  the  statement^  giving 
the  figures  of  the  increase  in  gross  revenue  receipts  and  aUo  in  net 
operating  revenue,  for  the  first  quarter  of  this  year  over  the  first 
quarter  of  last  year.  I  am  familiar  with  their  compilation.  The 
statement  issued  by  the  Interstate  Commerce  Commission  jcovering 
the  first  three  months  of  1936  shows  that.  [1381]  The  statement  of 
the  Commission  shows  that  there  was  an  increase  in  railwajr  operat¬ 
ing  revenues  for  the  first  three  months  of  1936,  compared  with  1935r 
of  $107,000,000.  It  shows  that  the  net  railway  operating  income 
increased  approximately  $18,000,000.  The  figures  are  slightly  dis¬ 
torted  by  the  inclusion  in  both  the  1936  period  and  the  1935  j period  of 
certain  taxes  in  connection  with  the  Railroad  Retirement  j&ct.  To 
put  them  on  a  comparable  basis,  if  we  take  the  net  railway 
755  operating  income  for  the  first  three  months  of  1936,  which 
amounted  to  $104,564,978,  and  add  to  it  the  taxes  included  in 
the  operating  expenses  for  this  period,  for  the  Railroad  Retirement 
Act  of  1935,  which  amounted  to  $4,192,631,  we  obtain  an  adj  usted  net 
railway  operating  income  of  $108,757,609. 

Similarly,  for  comparative  purposes,  if  we  take  the  net.  railway 
operating  income  for  the  first  three  months  of  1935,  which  amounted 
to  $86,366,523,  and  add  to  that  the  taxes  assessed  under  the  Railroad 
Retirement  Act  in  that  period  of  $6,193,694,  we  find  an  adjusted  net 
railway  operating  income  for  the  first  three  months  of  1935  of 
$92,560,217.  ' 

The  difference  between  the  adjusted  net  railway  operating  income 
for  the  first  three  months  of  1936  and  the  adjusted  net  railway  oper¬ 
ating  income  for  the  first  three  months  of  1935  is  $16,197,392,  an 
increase  of  17 y2  percent. 

[1382]  If  that  rate  of  increase  be  applied  to  the  net  railway  operat¬ 
ing  income  of  the  class  I  railroads  for  the  entire  year  1935;  amount¬ 
ing  to  $500,069,148,  and  after  making  an  adjustment  by  subtracting 
$8,414,271,  due  to  a  credit  in  1935  because  of  the  reversal  6f  charges 
previously  made  under  the  Railroad  Retirement  Act,  we  fin<fl  that  the 
estimated  net  railway  operating  income  for  the  year  1936  j  would  be 
$86,039,603  more  than  the  actual  net  railway  operating  iiicome  for 
the  year  1935. 

I  had  something  to  do  with  a  survey  that  was  mad^  for  the 
Coordinator,  with  a  view  to  determining  the  percentage  of  traffic 
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that  was  intercarrier  or  interstate.  The  Federal  Coordinator’s  sec¬ 
tion  of  Transportation  Service  obtained  from  the  carriers  a  complete 
record  of  all  carloads  of  freight  which  were  terminated  on  December 
13,  1933.  That  date  was  selected  with  some  care  as  representing  a 
rather  normal  period,  and  later  checked  to  determine  that  it  did 
represent  reasonably  average  conditions,  and,  as  a  result  of  that  study 
of  more  than  60,000  cars,  the  following  conclusion  was  reached,  as 
shown  on  the  freight  traffic  report  of  the  Section  of  Transpor- 

756  tation  Service  of  the  Federal  Coordinator  of  Transportation, 
page  61,  which  states: 

“Traffic  which  is  common  to  two  or  more  carriers  is  responsible  for 
77  percent  of  the  carload  car  miles,  and  produces  69  percent  of  the 
rail  carrier  revenue.  [1383]  Of  the  total  carloads  originated,  51  per¬ 
cent  are  interchanged  an  average  of  more  than  two  and  two-thirds 
times  each.” 

There  is  a  report  covering  the  matter  of  regional  control  or  distri¬ 
bution  of  traffic  also.  The  conclusions  with  respect  to  that  were  that 
about  25  percent  of  the  carloads  originating  in  New  England  moved 
to  other  territories ;  23  percent  of  those  originating  in  trunk-line  ter¬ 
ritory;  33  percent  of  those  originating  in  central  territory;  65  per¬ 
cent  of  those  originating  in  Pocahontas  territory ;  32  percent  of  those 
originating  in  southeastern  territory ;  36  percent  of  those  originating 
in  western-trunk-line  territory;  38  percent  of  those  originating  in 
southwestern  territory ;  38  percent  of  those  originating  in  the  Pacific 
northwest;  and  34  percent  of  those  originating  in  the  Pacific 
southwest. 

Of  the  total  cars,  66  percent  were  local  to  the  territory  and  34  per¬ 
cent  were  interterritorial.  By  “territory”  I  mean  the  large  rate 
territories,  including  a  number  of  States. 

The  conclusions  of  the  report,  shown  on  page  66,  were: 

[1384]  “The  foregoing  analysis  of  interterritorial  traffic  demon¬ 
strates  that  with  the  growth  and  development  of  the  country,  com¬ 
merce  is  not  confined  to  the  rate  territories,  or  even  the  three  grand 
district  divisions  of  the  country,  east,  south,  and  west,  but  has  as¬ 
sumed  a  definite  national  aspect,  and  that  interterritorial  traffic  is 
now  dominant.  Nor,  as  we  shall  hereafter  see,  can  the  continued 
maintenance  of  these  artificial  territories  for  rate-making  and  classi¬ 
fication,  generally  coexistent  with  carrier  ownership,  be  justified  on 
differences  in  traffic  or  transportation  characteristics.  The  fact  that 
40  percent  of  the  freight  revenue  arises  from  interdistrict  traffic, 

757  and  54  percent  from  interterritorial  traffic,  appears  to  warrant 
reconsideration  of  the  question  of  where  and  to  what  extent 

regional  grouping  of  carriers,  from  either  a  rate  or  a  service  stand¬ 
point,  is  now  justified.” 

I  had  something  to  do  with  the  survey  that  was  made  of  merchan¬ 
dise  transportation.  '  My  connection  with  that  was  that  I  was  assist¬ 
ant  to  the  Director  of  the  Transportation  Service,  in  general  charge 
of  his  office  staff.  The  purpose  of  that  survey  was  to  determine  the 
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volume  of  merchandise  traffic,  the  methods  of  handling  it,  an(J  [1385] 
the  routes  over  which  it  flowed.  The  survey  went  into  the  question 
of  the  reasons  or  motivating  forces  on  the  part  of  the  shippers  deter¬ 
mining  the  method  of  transportation  used.  The  report  has  been 
approved  by  the  Federal  Coordinator  within  the  last  weelsf,  and  a 
report  issued.  I  was  in  general  charge  of  this  survey. 

By  Mr.  Aronson  : 

[1386]  I  am  responsible  for  the  merchandise  report.  I  w^s  assist¬ 
ant  to  the  Director  of  Transportation  Service,  and  in  general  charge 
of  his  office  staff  that  prepared  this  survey.  I  was  the  senior  assist¬ 
ant  to  the  director  of  the  section.  I  am  undertaking  to  give  the 
findings  which  I  worked  up,  or  which  were  worked  up  uhder  my 
personal  supervision,  and  which  were  embodied  in  the  director's  re¬ 
port.  I  am  going  to  testify  to  something  that  I,  myself,  made.  And 
my  own  conclusions. 

From  the  responses  to  a  questionnaire  by  35,468  shippers,  who 
reported  that  for  the  year  1932  they  had  shipped  112,000j000  tons 
of  less-than-carload  freight,  we  obtained  the  following  information: 

[1387]  65  percent  of  those  shippers  stated  that  they  us^d  trucks 
in  preference  to  rail  service  because  of  faster  service. 

65  percent  also  stated  that  they  used  trucks  in  preference  to  rail 
service  because  of  store-door  delivery. 

53  percent  used  trucks  because  of  cheaper  total  cost. 

51  percent  used  trucks  because  of  store-door  pick-up,  ^s  distin¬ 
guished  from  the  combination  of  pick-up  and  deliver^. 

758  43  percent  used  trucks  because  of  more  flexible  or  convenient 

service. 

21  percent  because  of  late  acceptance  of  shipments. 

21  percent  because  of  cheaper  packing. 

16  percent  because  of  the  simpler  truck  classifications  or  rates. 

11  percent  because  of  less  damage  to  or  less  loss  of  freight  on  the 
trucks. 

3  percent  because  of  personal  friendship  or  interest  in  the  truck 
operators. 

By  Mr.  Hay  : 

There  were  two  items  representing  65  percent  of  the  shippers. 
One  of  them  was  the  speed  of  the  service  and  the  other  the  store-door 
delivery. 

[1388]  In  volume,  of  tonnage  represented  by  these  shippers,  73 
percent  of  the  total  tonnage  used  trucks  because  of  fast  service,  and 
67  percent  because  of  store-door  delivery;  67  percent  because  of 
cheaper  total  cost. 

In  mv  statement  at  the  beginning  of  the  examination  as  to  the 
estimate  of  percentage  of  the  gross  receipts  for  added  tijaffic  that 
would  go  to  operating  expenses,  I  gave  it  as  my  opinion  that  it  was 
about  50  percent. 

The  percentage  of  increase  in  net  railway  operating  incoime  in  the 
first  quarter  of  this  year  over  the  first  quarter  of  last  year  was 
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roughly  only  about  16  percent.  That  does  not  affect  my  opinion  as 
to  my  estimate  of  the  50  percent,  because  conditions  in  the  first  three 
months  of  1936  have  not  been  entirely  normal.  There  have  been 
unusual  weather  conditions  and  there  have  been  conditions  on  indi¬ 
vidual  railways,  as  I  understand  it,  where  it  was  necessary  to  make 
up  for  deferred  maintenance.  [1389]  The  50  percent  represents  the 
consensus  of  opinion  of  railroad  men.  And  it  was  upon  that  basis 
that  my  work  cn  the  Pacific  and  other  cases  has  been  presented. 

759  Cross  examination  by  Mr.  Aronson: 

Referring  to  mv  testimony  in  connection  with  the  mer- 
chandise  transportation  survey,  what  I  did,  among  other  things,  was 
to  testify  to  returns  tnade  to  a  questionnaire  that  was  sent  out  to 
merchants  and  shippers  and  consignees  of  less  than  carload  or  pack¬ 
age  freight.  And  I  gave  the  percentages  that  gave  various  reasons 
whv  thev  either  generally  or  on  occasions,  or  for  certain  classes  of 
their  package  freight,  preferred  the  highway  trucks.  I  realize  that 
I  have  given  a  total  away  over  100  percent  of  those  that  were  ques¬ 
tioned.  Every  shipper  was  asked  to  indicate  each  of  the  following 
reasons  and  all  the  reasons  that  had  influenced  them  in  using  trucks 
instead  of  rails.  [1390]  And  when  I  was  dealing  with  the  question 
of  speed,  I  was  not  intending  to  reflect  the  speed  in  transit.  The 
shipper  is  concerned  only  with  the  speed  or  time  elapsing  between 
the  leaving  of  the  warehouse  or  manufacturing  plant  to  the  door  of 
his  customer's  store.  I  recognize  that  the  railroads  do  not  run  to 
and  from  the  doors  of  all  merchants  in  this  country. 

Going  back  to  my  testimony  with  reference  to  the  intercarrier 
percentage  of  traffic :  I  was  testifying  to  the  number  or  percentage  of 
the  classes  of  traffic  that  I  dealt  with  that  originate  on  the  line  of 
one  carrier  destined  to  a  point  on  the  line  of  another  carrier.  Each 
carrier  operates  the  trains  and  moves  the  cars  on  its  own  railroad, 
and  then  at  points  of  [1391]  interchange  or  connection  with  other 
carriers  delivers  to  those  other  carriers  the  cars  that  are  destined 
for  points  on  or  beyond  the  line  of  these  carriers.  I  did  not  mean 
to  infer  that  the  carriers  operate  otherwise  than  in  that  fashion. 

The  first  thing  that  I  dealt  with  in  my  direct  testimony  was  the 
percentage  of  additional  gross  which  gets  into  railway  operating 
expenses.  The  additional  items  would  be  the  tax  item  and  equip¬ 
ment  rents  to  leave  the  net  railway  operating  income.  Those  are 
items  that  are  necessary  to  be  paid  by  the  carriers. before  fixed 

760  charges  are  reached,  to  say  nothing  of  dividends  or  net  income. 
So  they  are  as  much  items  of  cost  as  wages  or  materials  and 

supplies  or  fuel,  although  in  the  case  of  taxes  particularly  there  is 
less  likelihood  of  variation,  depending  upon  the  volume  of  traffic. 
T1392]  Of  course,  taxes  are  made  up  of  several  kinds.  Ad  valorem 
taxes  constitute  a  large  share  of  the  taxes,  and  the  income  taxes  and 
other  forms  of  taxes  may  or  may  not  be  affected  by  additional  traffic. 
In  some  States  there  are  gross  earnings  taxes;  not  in  a  great  many 
States.  There  are  some  States  that  have  those  taxes,  but  it  has  not 
been  my  understanding  that  there  are  a  great  many  States. 
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I 

The  tax  that  is  involved  in  this  suit  is  a  tax  that  would  be  elated 
to  the  pay  roll. 

In  the  first  three  months  of  this  year,  as  compared  with  the  first 
three  months  of  the  year  1935,  the  total  operating  revenues,  jmeaning 
the  total  amount  collected  for  freight,  passenger,  and  other  transpor¬ 
tation  services  from  the  public,  increased  this  quarter  over  last  year’s 
quarter  for  all  Class  I  carriers  in  the  United  States,  $lot,000,000, 
approximately.  The  net  railway  operating  income  of  this  year’s 
first  quarter  exceeded  the  net  railway  operating  income  of  last  year’s 
first  quarter  by  approximately  $18,000,000.  That  is  roughly  about  16 
percent  of  the  $107,000,000,  so  [1393]  that  there  nothing  like  50  per¬ 
cent  of  the  additional  gross  was  saved  for  fixed  charges  ^nd  other 
corporate  purposes. 

After  I  made  the  adjustments  of  those  figures,  $16,197,000  of  this 
year’s  quarter  over  last  year’s  quarter  of  that  additional  $107,000,000 
of  revenues  was  left  in  the  way  of  net  railway  operating  income. 
After  I  made  the  adjustments  I  had  left  net  operating  income  less 
than  the  figures  originally,  so  that  only  about  15  percent  of  the 
gross  is  left  for  net  railway  operating  income.  I  said  16,  but  I 
think  it  is  about  15  percent. 

I  have  heard  that  in  the  last  few  years,  through  the  devastation 
of  the  depression,  there  has  been  a  great  deal  of  maintenance 
761  work  that  has  been  deferred;  although  I  am  notj  qualified 
to  testify  on  maintenance.  I  have  taken  many  occasions  to 
compare  the  expenditures  of  the  railroads  for  maintenance  of  equip¬ 
ment  [1394]  and  maintenance  of  way  during  these  past  ^ears  with 
the  amount  they  spent  for  those  purposes  prior  to  that  t}me.  The 
fact  that  I  have  found  railroad  expenditures  for  maintenance  much 
less  during  the  period  of  depression  than  before  does  not  qualify  me 
to  consider  the  extent  to  which  there  is  deferred  maintenance  on 
the  railways.  I  have  an  opinion  of  my  own  as  to  whether  there  is 
deferred  maintenance  on  railways.  I  will  ask  the  Court  whether  my 
opinion  is  proper  in  this  case.  I  did  not  have  any  hesitation  about 
giving  my  opinions  on  direct  examination.  Maintenance  is  a  part  of 
the  expense  item,  and  a  very  big  part  of  the  expense  item.  I  under¬ 
took  to  testify  to  the  Court  as  to  my  own  general  opinion  and  the 
general  opinion  of  statisticians  as  evidenced  in  the  cases  before  the 
Commission  as  to  the  percentage  of  gross  which  would  be  represented 
by  out-of-pocket  costs.  I  believe  I  do  understand  and  have  analyzed 
within  [1395]  a  reasonable  degree  of  accuracy  the  expense  accounts, 
including  maintenance  accounts.  I  am  not  making  the  statement  that 
there  is  no  deferred  maintenance  on  the  railroads.  I  irierely  said 
that  not  being  an  engineer  I  do  not  believe  that  I  am  qualified  to 
state  the  extent  of  deferred  maintenance  on  the  railroads  Or  the  cost 
to  restore  that  deferred  maintenance.  My  experience  has  been  gen¬ 
erally  confined  to  statistical  work,  with  a  very  considerable  review  of 
outside  operations.  I  have  inspected  many  thousand  miles  of  track 
with  engineers  and  others  in  parties  going  over  the  tracks.  I  am 
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not  a  maintenance  man,  so  my  inspection  of  many  thousands  of  miles 
of  track  I  do  not  put  forward  as  having  qualified  me  in  any  degree. 
I  have  no  basis  other  than  my  statistical  experience  on  which  I  predi¬ 
cate  my  capacity  to  render  judgment,  as  I  did  render  judgment  in 
my  direct  examination^ 

I  know  that  during  this  period  of  depression  the  number  of  freight 
cars  in  bad  order  is  higher  [1396]  than  it  was  before  the  advent  of 
the  depression.  I  know  that  the  number  of  steam  locomotives 

762  in  bad  order  requiring  what  is  generally  referred  to  as  major 
or  classified  repairs  is  higher  than  it  was  before.  Those  are 

two  very  well  recognised  indices  of  the  relative  deferment  of  main¬ 
tenance,  so  that  at  least  to  those  extents  I  am  in  position  to  say  that 
there  is  considerable  deferred  maintenance  on  the  railroads. 

I  am  generallv  familiar  with  the  figures  as  to  the  number  of  cross- 
ties  installed  per  year  on  the  railroads.  That  is  not  entirely  a  recog¬ 
nized  index  of  the  stability  of  maintenance,  due  to  the  fact  that  many 
railroads  have  been  in  the  last  few  years  installing  creosoted  ties 
instead  of  untreated  ties,  with  the  result  that  the  life  of  the  tie  was 
extended;  and  you  cannot  judge  accurately  the  result  by  merely  the 
number  of  ties  installed.  The  statistics  are  segregated  between 
treated  and  untreated  ties  so  that  you  have  the  benefit  of  both  classi¬ 
fications  in  our  figures,  but  we  have  not  yet  had  enough  experience 
with  treated  ties  to  know  how  long  they  will  last  in  track,  [1397]  and 
so  we  are  unable  to  judge  accurately  from  a  statistical  standpoint  the 
extent  of  anv  under-maintenance  as  reflected  in  the  number  of  ties 
installed. 

The  mileage  or  quantity  of  new  rail  laid  in  replacement  is  also 
generally  a  recognized  index  of  comparative  maintenance.  I  am 
familiar  with  the  fact  that  the  rail  replacements  have  been  consid¬ 
erably  less  in  the  last  few  years  than  in  the  past.  [1398]  I  have  not 
available  among  my  documents  statistics  of  new  rail  laid  in  replace¬ 
ment  for  Class  I  railroads.  I  would  accept  a  chart  which  you  show 
me,  issued  by  the  Bureau  of  Railway  Economics,  as  accurate.  That 
shows  new  rail  laid  in  replacement,  in  long  tons.  For  the  year  1929 
the  figure  appears  to  be  about  1,950,000.  In  1930  the  figure  is  1,500,- 
000.  For  1932  the  figure  is  approximately  400,000.  It  does  not  show 
1935.  For  1934  it  is  approximately  650,000. 

In  each  of  those  last  years  that  I  named,  1932  and  1934,  the 
quantity  was  less  than  one-half  of  the  quantity  in  the  earlier 
years. 

763  [1399]  I  do  not  think  there  are  any  general  indices  of  relative 
maintenance.  I  would  like  to  add  one  statement.  In  my  ex¬ 
perience  generally  rail  wear  is  a  function  of  the  volume  of  traffic 
handled  over  that  rail.  It  is  true  that  during  the  depression  the  rail 
replacements  have  been  less  than  half  of  those  in  1929,  but  it  should 
also  be  kept  in  mind  that  the  railroad  traffic,  measured  in  gross  ton 
miles,  was  only  about  half  or  slightly  more  than  half  of  the  traffic  of 
1929.  Statisticians  generally  figure  that  approximately  two-thirds 
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of  maintenance  is  attributable  to  and  necessary  as  a  result  of  the 
passage  of  time  and  the  elements,  and  approximately  one-thilrd  to  the 
volume  of  traffic,  taking  all  railway  maintenance  as  an  entirety;  but 
not  taking  rail  alone.  Taking  all  roadway  maintenance,  |I  under¬ 
stand  that  quite  universally  over  the  railroads  of  the  country  in  the 
last  few  years  painting  stations,  painting  structures,  and  things  of 
that  kind,  have  just  been  suspended.  I  have  not  been  able  to  travel 
enough  to  make  a  statement;  but  I  know  as  to  that  fact  Generally, 
where  I  have  traveled,  that  is  indicative  of  the  condition. 

I  do  not  feel  qualified  to  testify  as  to  the  condition  of  cars. 

[1400]  I  have  not  before  me  for  the  first  three  months  of  |  this  year 
and  the  first  three  months  of  last  year  figures  for  individual  Railroads ; 
I  have  only  the  statement  showing  the  railroads  by  districts  and  re¬ 
gions.  This  is  a  statement  published  by  the  Bureau  of  Railway  Eco¬ 
nomics  of  the  Association  of  American  Railroads.  And  I  accept  it 
as  correct.  It  shows  that  the  New  York  Central  Railroail  for  the 
first  three  months  in  1936  received  total  operating  revenue^  approxi¬ 
mately  $10,000,000  more  than  for  the  same  period  of  1935.  The  New 
York  Central  made  $1,170,000  more  net  railway  operating  ificome  the 
first  three  months  of  this  year,  over  last  year,  the  first  three  months. 
Out  of  the  $10,000,000  additional  gross  the  New  York  Centjral  ended 
up  with  only  one  million  odd  additional  net.  [1401]  I  do  j  not  know 
whether  the  New  York  Central’s  figure  includes  any  accrual  for 
this  Retirement  Act  for  this  year.  I  was  not  [expecting 

764  to  make  a  comparison  of  that  kind.  The  figures  for  the  amount 
of  tax  for  the  Retirement  Act  should  be  deducted  for  both 

years.  I  will  accept  your  statement,  Mr.  Aronson,  for  thd  fact  that 
in  neither  year  was  the  pension  tax  accrued.  In  that  eyent  there 
would  be  no  adjustment  to  be  made  in  those  figures. 

New  York,  New  Haven  &  Hartford  Railroad  received  in  j:otal  gross 
operating  revenues  the  first  three  months  of  this  year  approximately 
one  and  a  half  million  dollars  more  than  for  the  same  period  last 
year.  The  net  railway  operating  income  was  approximately  one 
million  dollars  less  than  the  same  period  last  year.  Road^  that  were 
in  a  deficit  or  are  in  a  deficit  might  still  be  in  a  deficit  witlji  the  addi¬ 
tional  gross  until  they  reach  the  top  of  the  water,  at  l|east. 

765  [1405]  Mr.  Silverman.  Your  Honor,  in  the  course  of  Mr. 
Hauser’s  testimony  there  was  introduced  Exhibit  JJ.  Your 

Honor  will  recall  that  that  exhibit  was  subject  to  correction,  and  Mr. 
Hauser  promised  to  prepare  an  exhibit  showing  the  corrections.  I 
have  here  the  exhibit  which  he  has  prepared,  showing  the  bomddons 
about  which  he  has  testified,  and  I  should  like  to  offer  it  in  evidence. 

(Table  entitled  “All  Gainful  Workers  and  Steam  Railroad  Workers 
in  April  1930  and  all  Workers  and  Steam  Railroad  Workers  on  Re¬ 
lief  in  March  1935  for  the  United  States,  Corrected  Table”,  was 
marked  “Defendants’  Exhibit  JJ-1”  and  was  thereupon  received  in 
evidence.) 

Mr.  Silverman.  After  Mr.  Hauser  left  the  witness  stand,  he  re¬ 
checked  all  of  the  figures  about  which  he  had  testified  and  found  that 
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in  Exhibit  LL  an  error  had  been  committed.  In  our  view  that  error 
is  immaterial,  but  Mr.  Hauser  felt  and  we  felt  that  the  correction 
should  be  made.  We  have  therefore  had  prepared  by  Mr.  Hauser  a 
corrected  table,  showing  the  correction  [1406]  which  must  be  made 
on  Exhibit  LL. 

I  offer  that  table  in  evidence  and  ask  that  it  be  marked  as  “De¬ 
fendants’  Exhibit  LL-1.” 

(Table  entitled  “Estimated  Cost  of  Maintaining  Public  Unemploy¬ 
ment  Relief  Cases,  with  one  or  more  Workers  Usually  Employed  in 
the  Steam  Railroad  Industry,  in  March  1935  in  the  United  States, 
Corrected  Table”,  was  marked  “Defendants’  Exhibit  LL-1”  and  was 
thereupon  received  in  evidence.) 

Mr.  Silverman.  If  your  Honor  will  compare  Exhibit  LL  with  Ex¬ 
hibit  LL-1,  the  correction  occurs  in  item  2,  which  was  given  as  a  unit 
cost  of  $36.44.  It  should  be  $34.31.  That  changes  the  subsequent 
figures  and  makes  item  3  some  $300,000  less,  item  6  some  $250,000  less, 
and  item  7  about  $68,000  less. 

[1407]  Murray  W.  Latimer  was  recalled  as  a  witness  on  behalf  of 
the  defendants  and,  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  further  as  follows: 

766  Direct  examination  by  Mr.  Silverman  : 

I  have  made  a  study  of  the  estimated  future  disbursements 
to  pensioners  under  the  voluntary  pension  plans  of  the  railroads  un¬ 
der  conditions  existing  prior  to  the  enactment  of  the  Railroad  Retire¬ 
ment  Act  of  1935.  The  table  headed  “Estimated  Future  Disburse¬ 
ments  to  pensioners  under  conditions  existing  prior  to  the  enactment 
of  the  Railroad  Retirement  Act  of  1935”  portrays  the  result  of  my 
study. 

(Table  entitled  “Estimated  Future  Disbursements  to  Pensioners 
under  Conditions  Existing  Prior  to  Enactment  of  the  Railroad  Re¬ 
tirement  Act  of  1935”  was  marked  “Defendants’  Exhibit  WW”  and 
was  thereupon  received  in  evidence.) 

The  first  column  in  that  table  represents  the  estimated  future  pay¬ 
ments  to  pensioners  who  are  on  the  rolls  as  of  July  1,  1936.  [1408] 
That  is  an  estimate  based  on  the  assumed  annual  rate  in  effect  as  of 
the  last  half  of  1936,  $f8,000,000.  It  represents  approximately  55,000 
pensioners.  The  second  column  represents  payments  that  would  be 
made  to  pensioners  who  have  not  yet  retired  but  who  will  retire  on 
and  after  July  1.  The  third  column  represents  the  total. 

This  table,  first  of  all,  is  based  on  the  assumptions  which  were 
stated  for  the  stipulation,  namely,  a  constant  number  of  1.100,000 
persons  in  the  service  of  all  railroads. 

It  assumes  that  the  withdrawal  rates  by  age  and  length  of  service 
for  the  period  of  1925  to  1928  on  the  thirteen  railroads  remain 
unchanged. 

There  is  an  assumption  included  in  the  stipulation  as  to  salary 
scales,  which  is  not  involved  here.  Those  salary  scales  in  the  stip- 
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ulation  determine  the  amounts  of  annuities  under  the  Act.  Here 
we  have  made  an  independent  estimate  based  on  the  amounts  pay¬ 
able  in  recent  years.  This  introduces  two  new  assumptions ;  there  is 
the  assumption,  first,  that  the  rate  of  retirement  for  the  thirteen 
railroads  in  the  period  from  1925  to  1928,  without  any  change,  is 
the  rate  of  retirement  applicable  to  all  voluntary  pension  sys- 

767  terns  in  the  future;  and  as  to  the  number  of  retirements,  we 
have  assumed  that  the  number  retired  without  pehsion  on 

the  roads  that  have  pension  systems,  plus  the  number  who  are  let 
out  of  service  on  roads  which  have  no  pension  plans,  is  equal  to 
30  percent  of  the  [1409]  total  number  of  retirements  at,  ages  65 
and  over. 

We  have  assumed  that  projecting  those  retirement  rates  at  ages 
65  and  over  gives  the  total  number  of  retirements  at  65  and  over, 
and  that  30  percent  of  those  retirements  are  without  pension. 

We  have  then  taken  the  proportion  of  retirements  under  65, 
which  has  been  practically  constant  for  some  years  as  between  24 
percent  and  26  percent,  and  have  called  that  25  percent,  and  have 
added  25  percent  to  the  number  of  persons  retired  at  ag^s  65  and 
over,  those  retired  with  pensions  at  ages  under  65. 

Next  we  assumed  that  this  mortality  applicable  to  the  combina¬ 
tion  of  persons  retired  at  65  and  over,  which  is  mortalit}^  for  age, 
and  mortality  of  persons  65  and  under — I  mean  under  05 — which 
has  larger  disability  mortality,  can  be  combined,  and  that  the  total 
mortality  will  follow  the  United  States  white  males  tabl^,  1920  to 
1929.  That  gives  us  the  number  of  pensioners  on  the  road^. 

In  the  years  1929  and  1930  the  average  monthly  pension  to  per¬ 
sons  just  retired  was  in  excess  of  $61 — between  $61  and  $j>2.  That 
was  the  average  to  new  persons  retired  during  those  yeari 
Because  of  the  fall  in  the  annual  earnings  and  the  redactions  in 
annuities,  that  average  had  fallen  in  1933  to  approximately  $58.50. 
We  have  assumed  the  following  monthly  amounts  of  pensions: 
[1410] 

1934,  $58;  1935,  $57.50;  1936,  $57;  1937,  $56.50;  1938,  $56;  1939, 
$55.50;  1940  and  thereafter,  $55. 

In  other  words,  we  have,  in  effect,  assumed  that  the  deductions 
which  are  now  in  force  will  continue  and  that  the  average  annual 
earnings  of  pensioners,  or  rather  in  the  ten  years  preceding  retire¬ 
ment,  would  have  flattened  out  to  a  level  slightly  belo\^  that  of 
1929,  and  we  have  assumed  no  radical  change  in  the  length^of -service 
factor  which  will  be  used  in  the  calculations  of  amounts  of 

768  pensions.  In  other  words,  we  have  assumed  or  attempted  to 
assume,  as  we  show  here,  the  disbursements  to  pensioners 

under  conditions  which  had  existed  prior  to  the  Railroad  Retirement 
Act  of  1935  and  have  made  allowances  for  changes  in  those  particu¬ 
lar  conditions.  We  have  assumed  no  new  fundamental  factor. 

Apart  from  the  assumptions  which  I  have  stated,  the  assumptions 
upon  which  this  table  is  based  are  the  same  as  those  in  the  itipulation 
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of  May  21,  relating  to  the  amounts  to  be  paid  under  the  Railroad 
Retirement  Act.  There  is  assumed  a  constant  number  of  employees, 
1,100,000.  We  assumed  that  the  withdrawal  rates  would  be  the  same. 
To  the  best  of  my  judgment,  I  believe  the  assumptions  upon  which 
I  based  this  exhibit  are  actuarially  reasonable. 

[1411]  I  testified  previously  as  to  the  change  which  would  be 
made  in  the  rate  of  survivorship  if  there  were  no  voluntary  with¬ 
drawals:  the  table  headed  “The  Percentage  of  the  Probability  of  a 
New  Entrant  Withdrawing  Before  Completing  Thirty  Years  of  Serv¬ 
ice  that  is  Attributable  to  Voluntary  Withdrawals,  Seven  Railroads.” 

(Table  entitled  “The  Percentage  of  the  Probability  of  a  New  En¬ 
trant  Withdrawing  Before  Completing  30  Years  of  Service  that 
is  Attributable  to  Voluntary  Withdrawals,  Seven  Railroads”,  was 
marked  “Defendants’  Exhibit  XX”,  and  was  thereupon  received  in 
evidence. ) 

I  may  state  in  that  respect  that  we  have  calculated  the  probability 
of  surviving.  Subtracting  that  probability  from  one  leaves  the  prob¬ 
ability  of  withdrawing — that  is,  the  using  of  withdrawals.  Then  we 
have  eliminated  all  voluntarv  withdrawals  and  have  calculated  the 
similar  probability,  and  these  calculations  here  show  the  differences 
in  the  probability  of  withdrawing  caused  by  the  elimination  of  [1412] 
that  particular  class  of  withdrawals. 

Cross  examination  bv  Mr.  Aronson: 

The  $18,000,000  figure  shown  on  Exhibit  WW  for  the  year  193G  is 
a  six-month  figure,  so  on  that  basis  the  12-month  figure  would 
769  be  approximately  $36,000,000. 

This  is  upon  the  assumption  that  the  Railroad  Retirement 
Act  was  not  in  the  field  and  that  the  voluntary  pension  systems  of 
the  carriers  continued.  The  annuitv  costs  of  the  Railroad  Retire- 
ment  Act,  of  course,  come  out  of  the  general  Government  Treasury. 

[1413]  I  have  estimated  the  disbursements  for  annuities  for  the 
respective  years  under  the  Railroad  Retirement  Act.  The  total  esti¬ 
mate  under  the  Railroad  Retirement  Act  for  the  year  1940  is  $96,- 
389,000.  For  the  year  1945  the  estimate  under  the  Railroad  Retire¬ 
ment  Act  is  $150,080,000. 

It  is  approximately  correct  to  say  that  broadly  speaking  those  esti¬ 
mates  under  the  Railroad  Retirement  Act  do  not  include  any  of  the 
sums  that  are  shown  for  subsequent-year  disbursements  under  the 
voluntary  systems  to  the  pensioners  who  are  on  the  rolls  on  July 
1,  1936;  there  could  be  a  slight  amount  in  there  for  persons  retired 
on  and  after  August  29. 

The  stipulation,  Plaintiffs’  Exhibit  63,  shows  on  the  assumptions 
that  I  stated  the  estimated  present  value  of  annuities  hereafter  pay¬ 
able  under  the  provisions  of  the  Railroad  Retirement  Act  to  persons, 
and  only  to  persons,  who  were  in  the  [1414]  railroad’s  employ  as  of 
August  29,  1935,  for  services  rendered  prior  to  the  date  of  enactment. 
That  figure  was  shown  as  $2,907,400,000.  That  is  the  figure  after  I 
discounted  with  an  interest  rate  the  aggregate  moneys  that  during 
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the  years  of  the  future  would  actually  be  paid  to  those  persons  for 
services  rendered  prior  to  enactment.  I  don’t  believe  we  ha\fe  carried 
all  the  way  through  our  calculations  as  to  the  amount  of  mbney  that 
will  be  paid  to  them  in  the  course  of  the  future  years  in  respect  of 
service  prior  to  enactment.  My  recollection  is  that  the  aggregate 
amount,  not  discounted,  is  approximately  four  billion  eight  hundred 
millions  dollars.  It  is  my  recollection  that  the  aggregate,  approxi¬ 
mately,  of  the  moneys  that  over  the  course  of  the  future  yeirs  would 
actually  be  paid  for  services  rendered  prior  to  enactment^  and  not 
including  any  pensions  or  annuities  for  services  rendei-ed  subse- 

770  quent  to  enactment,  would  be  approximately  $4,800,000,000.  I 
haven’t  the  figure  here.  The  percentage  of  variation  from 

that  would  be  relatively  small,  whatever  that  would  be. 

That  does  not  include  any  annuities  for  services  rendered  prior  to 
enactment  that  would  be  involved  in  the  case  [1415]  of  persons  who, 
as  of  the  time  of  enactment,  were  not  in  railroad  service  but  who  at 
times,  or  at  a  time  in  the  past,  had  been  in  railroad  servi4e  and  by 
reason  of  subsequent  engagement  in  railroad  service  would  revive 
their  old  prior  service.  That  is  implicit  in  our  assumption^— that  the 
people  who  took  the  places  of  those  retired  from  the  original  group 
were  new  employees. 

I  believe  it  is  a  matter  of  stipulation,  which  has  been  Agreed  to, 
that  in  addition  to  the  prior  service  figures  I  have  given,  there  also 
are  more  men  living  today  who  are  not  now  and  since  tlije  date  of 
enactment  were  not  in  railroad  service,  but  who  at  some  time  in  the 
past  have  been  in  railroad  service.  My  guess  would  have  [been  that 
there  would  have  been  some  more  than  a  million  such  meni  but  how 
many  I  don’t  know. 

As  to  that  number,  it  is  not  completely  true  in  the  view  of 
that  to  the  extent  that  any  of  them  hereafter  re-enter  railroad  service, 
be  it  only  for  a  day,  their  service  with  carriers  prior  to  enactment  is 
revived  for  the  purpose  of  computing  annuities.  [1416]  The  Board 
has  not  issued  any  definite  ruling  on  the  point.  We  have,!  if  I  may 
say  so,  come  to  the  conclusion  that  in  cases  where  employment  is 
sought  and  obtained  purely  for  the  purpose  of  qualifying  jfor  benefit 
and  is  not  bona  fide  employment  the  claim  for  annuity  jwould  be 
limited  to  the  amount  of  actual  subsequent  service.  We  ^hink  the 
statute  gives  the  Board  such  power. 

Aside  from  circumstances  of  that  kind,  all  re-employment  subse¬ 
quent  to  enactment  revives  all  service  prior  to  enactment  fop  the  pur¬ 
pose  of  computing  annuities.  To  the  extent  that  that  does  or  may 
take  place  in  the  future,  if  we  were  making  an  allocation — an 

771  arithmetical  allocation — similar  to  what  is  shown  [here,  the 
prior  service  annuity  figures  would  be  increased.  This  amount 

is  not  included. 

The  death  benefits  are  included  in  that  figure.  The  I  so-called 
death  benefits  are  the  benefits  of  one  half  annuity  for  the  period 
[1417]  of  one  year  following  the  death  of  annuitant,  payable  to  his 
wife,  or,  if  it  be  a  woman,  to  her  widower,  or,  in  either  caise,  to  the 
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dependent  next  of  kin.  I  calculate  the  present  value  of  those  benefits 
in  the  case  of  those  persons  who  were  in  railroad  service  as  of  the 
time  of  enactment  at  $147,960,000.  That  is  a  discounted  figure  on  an 
interest  rate.  We  have  not  calculated  the  approximate  aggregate 
figure  before  the  discount;  I  cannot  answer  the  question.  We  used 
commutation  columns,  so  we  did  not  have  to  make  the  projections 
and  did  not.  It  is  between  $200,000,000  and  $225,000,000  probably. 

I  have  in  mind  that  those  death  benefits  are  [1418]  payable  at  the 
end  of  the  route  rather  than  at  the  beginning  of  the  route,  but  the 
ratio  of  present  value  to  actual  disbursements  would  be  much  less  in 
the  case  of  the  present  value  of  the  annuity  credits  to  future  dis¬ 
bursements. 

Having  that  in  mind.  I  assumed  that  the  actual  payments  for  death 
benefits  in  the  future,  in  the  case  only  of  those  who  were  employees 
as  of  the  date  of  enactment,  would  be  between  $200,000,000  and 
$225,000,000. 

I  said  that  in  preparing  Exhibit  WW  one  assumption  was  that  of 
all  the  people  retired  on  all  the  railroads  at  ages  65  and  over,  includ¬ 
ing  those  without  any  pension  system  at  all,  a  total  of  30  percent  of 
the  retirements  would  not  receive  pensions.  That  includes  those  not 
under  pensions  and  those  not  eligible  to  receive  pensions.  That 
checks  with  what  we  have  found  to  be  the  case  in  the  period  from 
1925  to  1928,  as  nearly  as  I  could  estimate.  Approximately  30  per¬ 
cent  of  the  employees  who  are  retired  on  American  railroads  on 
account  of  age  attainment  [1419]  do  not  go  on  the  pension  rolls  of 
the  carriers. 

When  those  tables  were  constructed  we  had  not  had  the  benefit  of 
such  statistics  as  were  offered  in  evidence  in  this  case  by  the  presi¬ 
dents  or  the  heads  of  the  Southern  Pacific  and  of  the  New 
772  York  Central,  responsive  to  answers  on  cross  examination. 

I  think  I  have  since  seen  those  statements,  but  they  are  not 
clear  in  my  mind  at  the  moment. 

George  A-  Cook  was  called  as  a  witness  for  and  on  behalf  of  the 
defendants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Pollak: 

My  name  is  George  A.  Cook.  I  am  secretary  of  the  National 
Mediation  Board.  In  my  position  as  secretary  I  have  to  do  with 
[1420]  railroad  labor  agreements  that  are  filed  with  the  Railway 
Mediation  Board.  There  are  approximately  3,000  such  agreements 
on  file. 

I  have  with  me  copies  of  the  forms  of  labor  agreements  made  by 
the  Alton  Railroad  with  various  groups  of  employees. 

The  Court.  Might  I  suggest  that  you  put  in  one  and  then  state  in 
what  respects  the  others  differ  from  it? 

Mr.  Pollak.  I  thought,  sir,  that  I  would  put  in  one  standard  one 
of  each  type  of  employees  and  procure  from  the  witness — I  have  dis- 
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cussed  this  with  Mr.  Aronson — the  statement  that  in  general  the 
agreement  with  the  locomotive  engineers  [1421]  would  be  the  same 
on  other  roads ;  but  I  think  one  type  of  each  agreement  should  be  in 
the  records. 

The  Court.  Very  well. 

(Booklet  entitled  “ Agreement  with  the  Brotherhood  of  Lpcomotive 
Engineers  for  the  Engineers  of  the  Chicago  &  Alton  Railroad”  was 
marked  “Defendants’  Exhibit  YY”  and  was  thereupon  received  in 
evidence.)  j 

Mr.  Cook  (continuing).  The  Brotherhood  of  Locomotive  Firemen 
and  Enginemen  was  a  joint  agreement;  it  has  since  been  separated 
and  now  applies  only  to  the  Brotherhood  of  Locomotive  Firemen. 

(Booklet  entitled  “Chicago  &  Alton  Railroad,  Rules  and  Schedule 
of  Wages  for  Engineers  and  Firemen”,  was  marked  “Defendants’  Ex¬ 
hibit  ZZ”  and  was  thereupon  received  in  evidence.) 

[1422]  (Booklet  entitled  “Chicago  &  Alton  Railroad  Company, 
Rules  and  Schedule  of  Wages  for  Conductors”,  w&s  marked 
773  “Defendants’  Exhibit  AAA”  and  was  thereupon  received  in 
evidence.) 

(Booklet  entitled  “The  Chicago  &  Alton  Railroad  Company,  Sched¬ 
ule  for  Mechanical  Crafts”,  was  marked  “Defendants’  Exhibit  BBB” 
and  was  thereupon  received  in  evidence.) 

(Booklet  entitled  “Chicago  &  Alton  Railroad  Company,  Agreement 
Covering  Rules  and  Rates  of  Pay  for  Brakemen,  Baggageijnen,  Flag¬ 
men,  Ticket  Collectors,  Yardmen,  and  Switch  tenders”,  was  marked 
“Defendants’  Exhibit  CCC”  and  was  thereupon  received  in  evidence.) 

(Booklet  entitled  “Agreement  Between  the  Chicago  &  i^lton  Rail¬ 
road  Company  and  Employees  Represented  by  Brotherhood  of  Rail¬ 
way  and  Steamship  Clerks,  Freight  Handlers,  Express  ahd  Station 
Employees”  was  marked  “Defendants’  Exhibit  DDD”  and  was  there¬ 
upon  received  in  evidence.) 

[1423]  (Booklet  entitled  “The  Chicago  &  Alton  Railroad  Company, 
Rules  and  Rates  of  Pay  for  Telegraphers”,  was  marked  “L^efendants’ 
Exhibit  EEE”  and  was  thereupon  received  in  evidence.) 

(Six-page  document  entitled  “Agreement  Between  the  4*1' ton  Rail¬ 
road  Company  and  the  American  Train  Dispatchers’  Association”  was 
marked  “Defendants’  Exhibit  FFF”  and  was  thereupon  received  in 
evidence.) 

(Booklet  entitled  “Agreement  Between  the  Alton  Railroad  Com¬ 
pany  and  the  Employees  Represented  by  the  Brotherhood  4f  Railroad 
Signalmen  of  America”  was  marked  “Defendants’  Exhibit  |GGG”  and 
was  thereupon  received  in  evidence.) 

[1424]  (Booklet  entitled  “Agreement  between  The  Chicago  &  Alton 
Railroad  Company  and  its  Employees  Represented  by  the  United 
Brotherhood  of  Maintenance  of  Way  Employees  and  Railway  Shop 
Laborers”  was  marked  “Defendants’  Exhibit  HHH”  and  was  there¬ 
upon  received  in  evidence.) 
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(Booklet  entitled  “The  Chicago  &  Alton  Railroad  Company,  Rules 
and  Rates  of  Pay  for  Train  Porters”,  was  marked  “Defendants’  Ex¬ 
hibit  III”  and  was  thereupon  received  in  evidence.) 

Those  are  all  of  the  standard  ones  on  the  Alton.  The  only  one  not 
standard  is  for  the  train  porters.  That  is  a  national  organization. 
The  standard  agreements  made  bv  the  associations  and  the  brother- 
hoods  with  the  various  railroad  companies  with  which  they 

774  have  such  agreements  are  in  their  essentials  like  the  ones  I  have 
produced  from  the  Alton  Railroad;  that  is,  with  regard  par¬ 
ticularly  to  the  question  of  seniority,  investigations,  and  discipline. 
By  “investigations”  I  mean  the  right  to  an  investigation  before  there 
is  a  suspension  or  a  dismissal.  Those  agreements  are  uniform  with 
all  the  railroads  that  [1425]  have  agreements  with  the  standard 
brotherhoods. 

I  have  also  certain  examples  taken  from  other  railroads  of  agree¬ 
ments  with  unions  that  are  not  national.  An  example  of  an  agree¬ 
ment  with  a  union  local  to  the  particular  railroad  is  the  Association 
of  Locomotive  Engineers,  Western  Maryland  Railroad. 

(Booklet  entitled  “Rules  and  Rates  of  Pay  for  Enginemen  Em¬ 
ployed  by  Western  Maryland  Railroad  Company”  was  marked  “De¬ 
fendants’  Exhibit  JJ,J”  and  was  thereupon  received  in  evidence.) 

Another  local  union  agreement  is  that  for  firemen,  Florida  East 
Coast  Railwav. 

(Booklet  entitled  “Memorandum  of  Agreement  made  and  entered 
into  by  and  between  the  Florida  East  Coast  Railway  Company  and 
Locomotive  Firemen  Running  Thereon,  Providing  Rules  and  Rates 
of  Pav  Effective  May1  1,  1930”,  was  marked  “Defendants’  Exhibit 
KKK”  and  was  thereupon  received  in  evidence.) 

Another  is  for  trainmen  on  the  Nevada  Northern  Railway 
Company. 

[1426]  (Booklet  entitled  “  Nevada  Northern  Railway  Company, 
Agreement  Governing  Pay  and  Regulations  for  Trainmen”,  was 
marked  “Defendants’  Exhibit  LLL”  and  was  thereupon  received  in 
evidence.) 

Another  is  for  conductors,  Copper  River  &  Northwestern  Railway 
Company.  That  is  an  Alaskan  Railroad. 

(Booklet  entitled  “Copper  River  &  Northwestern  Railway  Com¬ 
pany,  Agreement  Covering  Pay  and  Regulations  for  Train  and 
Enginemen”  was  marked  “Defendants’  Exhibit  MMM”  and  was 
thereupon  received  in  evidence.) 

The  next  one  is  for  yardmen,  the  Denver  &  Salt  Lake  Railway 
Company. 

(Document  entitled  “The  Denver  &  Salt  Lake  Railway  Company, 
Rules  and  Rates  of  Pay  for  Yardmen”  was  marked  “De- 

775  fendants’  Exhibit  NNN  ”  and  was  thereupon  received  in 
evidence. 

The  next  one  is  for  clerical  employees,  Pennsylvania  Railroad. 

[1427]  (The  booklet  entitled,  in  part,  “The  Pennsylvania  Rail¬ 
road  Company  *  *  *  Schedule  of  Regulations  for  the  Govern- 
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ment  of  Clerical  Employees  Under  the  Jurisdiction  of  Division  and 
General  Superintendents,  General  Managers,  Work  Manager  at  Al¬ 
toona  Works,  and  Telephone  Operators  at  Altoona  Works”  was 
marked  “Defendants’  Exhibit  OOO”  and  was  thereupon  received  in 
evidence.) 

Another  is  for  the  JJ!i\en,  Chicago,  Burlington  &  Quincy  Rail¬ 
road. 

(Booklet  entitled  ".agreement  Between  the  Chicago,  Burlington  & 
Quincy  R.  R.  Company  and  the  Mechanical  Department  Association 
of  the  Burlington  R.  R.”  was  marked  “Defendants’  Exhibit  PPP” 
and  was  thereupon  received  in  evidence.) 

Bv  Mr.  Pollak  : 

*  I 


The  next  one  is  telegraphers.  Atlantic  Coast  Line  Railroad. 
(Booklet  entitled  “Agreement  Between  the  Atlantic  Cjoast  Line 
Railroad  Company  and  Its  Telegraphers,  Agent-Telegrapiliers,  and 
Telephoners”  was  marked  “Defendants’  Exhibit  QQQ”  and  was 
thereupon  received  in  evidence.)  I 

The  next  one  is  dispatchers,  Illinois  Central  Railroad. 

[1428]  (Booklet  entitled  “Illinois  Central  System  *  *  *  Rules 
and  Regulations  Governing  Working  Conditions  and  Rat^s  of  Pay 


for  Dispatchers”  was  marked  “Defendants’  Exhibit  RRR’P  and  was 
thereupon  received  in  evidence.) 

Also  signalmen,  New  York,  Ontario  &  Western  Railroafl. 

(Document  entitled  “Agreement  Between  New  York,  Qntario  & 
Western  Railway  Company  and  All  Employees  in  the  Signal  De¬ 
partment  Performing  Work  Generally  Recognized  as  Signalmen’s 
Work”  was  thereupon  marked  “Defendants’  Exhibit  SSSl’  and  was 
received  in  evidence.) 


Generally  speaking,  such  agreements  as  such  railroads  jnake  with 
particular  craft  union  representatives  local  to  their  lines  in  respect 
to  the  provisions  for  seniority  and  also  for  investigation  before 
T76  suspension  or  dismissal  are  in  substantially  the  same  form  as 
these  agreements  with  local  unions,  that  have  Wen  put  in 


evidence. 


[1429]  Referring  to  the  first  annual  report  of  the  Natiohal  Media¬ 
tion  Board,  for  the  fiscal  year  ended  June  30,  1935,  Table  8,  opposite 
page  36.  I  had  to  do  with  the  preparation  of  this  table.  The  table 
substantially  correctly  summarizes  and  classifies  the  Class  I  carriers 

%/  %A 

having  agreements  with  their  employees  with  regard  to  h*bor  condi¬ 
tions  as  of  June  30.  There  are  a  few  corrections  called  to  our  at¬ 
tention.  There  have  been  some  slight  changes  since  that  time  and 
other  agreements  made.  The  agreement  of  the  Alton  with  its  dis¬ 
patchers,  that  has  been  put  in  evidence,  was  made  after  June  30, 
1935.  But  as  of  June  30, 1935,  that  correctly  sets  forth  the  conditions. 

[1430]  (Table  8,  opposite  page  36,  first  Annual  Report  of  the 
National  Mediation  Board  for  the  fiscal  year  ended  June  30,  1935, 
was  marked  “Defendants’  Exhibit  TTT”  and  was  thereupon  received 
in  evidence.) 
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This  report  shows  as  of  June  30,  1935,  that  on  Class  I  railroads, 
of  909,249  employees,  646,169,  or  71.1  percent,  are  covered  by  agree¬ 
ments  with  national  and  other  larger  unions;  218,885,  or  24.1  percent, 
with  system  associations;  and  44,195,  or  4.8  percent,  are  dealt  with 
on  an  individual  basis,  without  agreements. 

In  other  words,  the  forms  of  agreements,  either  with  national 
associations  or  with  system  associations,  of  which  specimens  have 
been  put  in,  cover  approximately  95  percent  of  railroad  employees  as 
of  June  30,  1935. 

[1431]  Cross  examination  by  Mr.  Aronson: 

When  I  say  that  the  other  railroads,  or  the  agreements  of  other 
railroads  with  the  organizations  are  approximately  or  essentially  the 
same  as  those  that  I  have  put  in  evidence,  I  do  not  mean  that  in  all 
respects  textually  they  are  the  same  or  that  in  all  respects  they 
provide  for  the  identical  provisions.  There  are  variations  on  one 
point  or  another,  sometimes  minor  and  sometimes  more  im- 
777  portant,  between  the  agreements  existing  on  the  various  roads 
with  the  different  crafts.  Essentiallv  thev  all  provide  that 
seniority  will  be  given  when  the  employee’s  pay  starts  and  for  in¬ 
vestigation  or  discipline  an  employee  will  not  be  suspended  or  dis¬ 
missed  without  being  given  a  hearing.  The  provisions  with  respect 
to  the  machinery  for  the  hearings,  and  things  of  that  sort,  vary. 

[1432]  For  the  pur  pose  of  collective  bargaining,  the  seniority,  with 
some  exceptions,  would  be  restricted  to  the  craft  or  class  in  which 
he  was  employed,  interchangeably  between  the  engineers,  firemen,  con¬ 
ductors,  brakemen,  and  some  yardmen;  likewise,  between  telegraphers 
and  dispatchers,  where  there  is  a  natural  line  of  promotion ;  but  not 
between  maintenance  of  way  and  train  service.  There  are  also  vary¬ 
ing  provisions  as  to  the  district  or  division  on  which  seniority  obtains. 
In  some  instances  there  is  the  point  seniority,  and  in  some  instances 
the  division. 

By  point  seniority  is  meant  that  the  seniority  is  simply  in  a  given 
yard,  and  the  seniority  is  confined  to  that  particular  yard,  and  men 
with  that  kind  of  seniority  would  not  be  entitled  to  exercise  seniorit}' 
beyond  the  work  in  that  particular  yard,  so  far  as  their  particular 
crafts  are  concerned.  In  other  instances  of  point  seniority  there 
would  be  point  seniority  as  to  a  particular  shop  on  a  railroad;  in 
other  instances  there  would  be  seniority  confined  to  a  particular  road 
division  of  the  railroad.  [1433]  Rarely  is  seniority  available  beyond 
the  limits  of  an  operating  division.  That  is,  generally  speaking,  the 
largest  or  the  widest  scope  or  instance  of  any  seniority  on  a  railroad. 

It  is  the  practice  that  the  organization  that  has  the  votes  of  a  major¬ 
ity  in  any  particular  craft  or  class  on  the  railroad  is  the  one  with  which 
the  agreement  is  made.  Stated  differently,  if  on  a  particular  rail¬ 
road,  as  an  example,  there  are  500  brakemen,  and  260  of  those  brake- 
men  vote  to  have  the  Brotherhood  of  Trainmen  represent  them,  then 
the  general  chairmen  of  that  brotherhood  become  the  representatives 
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of  all  trainmen  or  brakemen  on  that  railroad,  and  in  thai  capacity- 
make  the  agreement  with  reference  to  wages  and  working  Conditions 
with  the  management.  It  even  goes  further  than  that.  It 

778  goes  beyond  a  majority  of  those  that  would  be  eligible  to  vote, 
such  as  500  in  the  election.  The  law  has  been  interpreted  to 

mean  the  majority  of  legal  votes  cast. 

So,  the  organization  or  committee,  or  whatever  it  migHt  be,  that 
would,  in  the  case  of  any  question,  obtain  the  [1434]  totes  of  a 
majority  of  those  legally  entitled  to  vote,  who  do  exercise!  the  privi¬ 
lege  of  voting,  constitutes  the  representative  and  makes  Ithe  agree¬ 
ment,  provided  a  majority  participated  in  the  election.  IlTniformity 
does  not  exist  throughout  the  country  as  to  the  length  of  time  that 
furloughs  may  continue.  I  think  the  length  of  furlough  is  more  or 
less  standardized  with  the  particular  craft  or  class,  such  as  firemen 
or  engineers,  conductors,  and  brakemen.  There  might  be  some  vari¬ 
ation  in  the  clerical  forces,  or  through  the  maintenance  of  way 
department,  covering  gang  laborers  and  section  laborers.  I  have  not 
examined  all  of  those  hundreds  of  agreements  to  check  tjiose  varia¬ 
tions.  As  a  rule  the  furlough  question  comes  up  in  the  question  of 
the  seniority  list,  and  provisions  therefor  are  not  entirely  'covered  by 
the  standard  agreements.  They  are  made  in  the  form  of  a  side 
letter  to  the  regular  agreement. 

[1435]  The  actual  practice  so  far  as  the  quality  of  conditions  or 
the  nature  of  conditions  providing  for  pay  rolls,  varies  on  the  various 
roads.  In  some  cases  the  furlough  is  limited  to  a  numberj  of  months, 
and  in  some  cases  the  furlough  is  limited  to  a  year,  and  iri  some  cases 
it  is  unlimited  as  to  time.  And  other  provisions  that  are  applicable 
to  furlough,  also  vary  on  the  different  roads. 

By  and  large,  wages  and  working  conditions  of  railroad  employees 
are  the  result  of  what  is  generally  referred  to  as  collective  bargain¬ 
ing.  It  is  quite  pronouncedly  the  situation  in  the  case  cjf  railroads. 
These  agreements  are  made  with  either  national  or  local  associations 
or  brotherhoods  on  behalf  of  all  of  the  men  in  the  particular  crafts 
or  classes  on  the  railroad. 

[1436]  I  referred  to  these  agreements  with  the  Alton  Railroad, 
and  spoke  of  the  similarity  to  agreements  in  the  case  of  other  rail¬ 
roads.  These  are  individual  agreements,  so  far  a^  the  operat- 

779  ing  carriers  are  concerned.  That  is  to  say,  covering  the  gen¬ 
eral  rules,  the  New  York  Central  Railroad  makep  a  separate 

and  distinct  agreement  between  itself  and  the  representatives  of  the 
railroad  workers  on  its  line,  wholly  separate  and  distinct  from  the 
somewhat  similar  agreement  made  between  the  Alton  Railroad  and 
its  classes  of  employees. 

However,  there  are  what  are  called  concerted  movements  in  the 
territory,  where  a  number  of  railroads  will  join  with  a  number  of 
organizations  for  the  disposition  of  rules  or  rates  of  paly — and  then 
the  national  agreements,  so-called,  covering  wage  deductions  or  in¬ 
creases.  And  those  national  agreements  are  made  by  a  committee 
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representing  the  roads  individually,  and  they  carried  powers  of 
attorney  authorizing  them  to  make  an  agreement  on  behalf,  severally, 
of  the  railroads.  That  is  the  practice  followed  in  the  case  of  the 
Chicago  agreement  several  years  ago,  providing  for  the  [1437]  10 
percent  deduction  in  pay.  And  that  was  followed  by  the  agreement 
in  the  last  year  that  was  providing  for  the  restoration  of  that  10 
percent  deduction.  And  that  was  also  followed,  in  the  case  of  the 
recent  agreement  for  the  so-called  dismissal  wage,  in  the  case  of 
coordinations. 

(Document  giving  rules  for  operation  of  Pension  Department,  New 
York  Central  Railroad,  undated,  was  marked  ‘“Defendants’  Exhibit 
UUU”  and  received  in  evidence.) 

[1439]  (“Transcript, from  the  Minutes  of  the  Proceedings  of  the 
Board  of  Directors  of  the  New  York  Central  and  Hudson  River 
Railroad  Company  at  a  Meeting  Held  at  New  York,  N.  Y.,  on  Novem¬ 
ber  10, 1909”  was  marked  “Defendants’  Exhibit  VYV”  for  identifica¬ 
tion.) 

[1440]  Mr.  Aronson.  If  it  please  the  Court,  counsel  is  apparently 
going  into  another  subject.  And  at  this  point  the  attention  of  the 
Court  is  called  to  the  fact  that,  responsive  to  the  demand  or  request 
of  counsel  for  the  Government,  we,  as  counsel  for  the  plaintiffs,  fur¬ 
nished  to  them  copies  of  the  reports  in  the  case  of  all  railroads, 
plaintiffs  in  this  case,  and  for  which  there  were  any  such,  reports  or 
recommendations  to  the  respective  boards  of  directors  of  all 
780  companies  recommending  the  establishment  of  pension  plans. 

And  also  responsive  to  the  same  request,  we  furnished  counsel 
for  the  Government  with  copies  of  the  resolutions  of  the  boards  of 
directors  of  all  of  the  plaintiff  companies  establishing  such  voluntary 
pension  systems.  And  we  also,  responsive’  to  the  request  of  counsel 
for  the  Government,  furnished  them  with  copies  of  circulars  or 
announcements  in  all  cases — announcements  to  the  employees  of  the 
railroads,  upon  the  adoption  or  establishment  of  such  pension  plans, 
and  all  public  statements  made  in  connection  with  the  adoption  or 
establishment  of  such  voluntary  pension  plans. 

We  therefore  object  to  the  receiving  in  evidence  of  this  one,  isolated 
instance,  of  26  or  27  years  ago,  unless  counsel  will  also  put  in  evidence 
all  the  others  with  which  we  have  supplied  them. 

Mr.  Hay.  The  letters  are  available,  if  the  gentlemen  wish  to  offer 
them  in  evidence ;  and  of  course  we  do  not  object. 

[1441]  The  Court.  I  shall  admit  this;  and  the  plaintiffs  may  offer 
the  others,  if  they  desire. 

Mr.  Hay.  Yes;  there  is  no  objection  whatever. 

(Defendants’  Exhibit  V VV  for  identification,  was  thereupon 
received  in  evidence.) 

(Document  entitled  “Agreement  of  May  1936,  Washington,  D.  C.”. 
was  thereupon  marked  “Defendants’  Exhibit  WWW”,  for  identifi¬ 
cation.) 

Mr.  Hay.  Now  we  offer  in  evidence  Exhibit  WWW,  which  is  an 
agreement  of  May  1936,  Washington,  D.  C.,  entered  into  between 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  Col  497 

I 

I 

certain  carriers  numbering — if  my  count  is  correct — 129  and  consti¬ 
tuting,  as  my  check  also  indicates,  practically  all  of  the  Class  I 
carriers  that  are  parties  plaintiff,  and  the  21  standard  railroad  labor 
organizations.  I  do  not  care  to  read  the  entire  document,  but  wish 
to  read  two  paragraphs  thereof  [reading] : 

“Section  7  (a).  Any  employee  of  any  of  the  carriers  participating 
in  a  particular  coordination  who  is  deprived  of  employment  as  a 
result  of  said  coordination  shall  be  accorded  an  allowance 

781  (hereinafter  termed  a  coordination  allowance) ,  based  bn  length 
of  service,  which  (except  in  the  case  of  an  employee  with  less 

than  [1442]  one  year  of  service)  shall  be  a  monthly  allowance  equiva¬ 
lent  in  each  instance  to  sixty  per  cent  (60%)  of  the  averagi  monthly 
compensation  of  the  employee  in  question  during  the  lajst  twelve 
months  of  his  employment  in  which  he  earned  compensation  prior 
to  the  date  he  is  first  deprived  of  employment  as  a  result  of  the  coor¬ 
dination.  This  coordination  allowance  will  be  made  to  each  eligible 
employee  while  unemployed  by  his  home  road  or  in  the  coordinated 
operation  during  a  2>eriod  beginning  at  the  date  he  is  first:  deprived 
of  employment  as  a  result  of  the  coordination  and  extending  in  each 
instance  for  a  length  of  time  determined  and  limited  bv  the! following 
schedule : 

Length  of  service:  Period  of  jpayment 

1  yr.  and  less  than  2  yrs _  6  months 

2  yrs.  and  less  than  3  yrs - 12  months 

3  yrs.  and  less  than  5  yrs _ IS  mbnths 

5  yrs.  and  less  than  10  yrs - 36  months 

10  yrs.  and  less  than  15  yrs _ 4S  months 

15  yrs.  and  over _ 60  months 

“In  the  case  of  an  employee  with  less  than  one  year  of  sjervice,  the 
total  coordination  allowance,  shall  be  a  lump  sum  paynient  in  an 
amount  equivalent  to  sixty  (60)  days'  pay  at  the  straight  time  daily 
rate  of  the  last  position  held  by  him  at  the  time  he  is  deprived  of 
employment  as  a  result  of  the  coordination.” 

And  then  I  wish  to  read  from  page  5,  sub-paragraph  (j)  £ reading]  : 

“(j)  A  coordination  allowance  shall  cease  prior  to  the  expiration 
of  its  prescribed  period  in  the  event  of : 

“1.  Failure  without  good  cause  to  return  to  service  [1443] 

782  in  accordance  with  working  agreement  after  being  notified  of 
position  for  which  he  is  eligible  and  as  provided  in  paragraphs 

(g)  and  (h). 

“2.  Resignation. 

“3.  Death. 

“4.  Retirement  on  pension  or  on  account  of  age  or  disability  in 
accordance  with  the  current  rules  and  practices  applicable  to  em¬ 
ployees  generally.  | 

“5.  Dismissal  for  justifiable  cause.” 

(Defendants’  Exhibit  WWW  for  identification  was  thereupon 
received  in  evidence.) 

(Thereupon  defendants  rested.)  [1446] 
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EVIDENCE  IN  REBUTTAL  ON  BEHALF  OF  THE  PLAINTIFFS 

Mr.  McInnis.  May  it  please  the  Court,  referring  to  the  material 
which  was  announced  to  the  Court  in  the  colloquy  between  counsel, 
and  the  request  of  counsel  for  the  defendants  that  we  furnish  them 
with  certain  material,  we  desire  to  offer  in  evidence  material  accu¬ 
mulated  in  the  same  manner,  in  accordance  with  the  defendants7  re¬ 
quest,  and  furnished  to  them,  pertaining  to  the  question  as  to  the 
purpose  of  voluntary  pension  systems  in  accomplishing  loyalty  and 
continuity  of  service. 

We  offer  in  evidence 'as  Plaintiffs’  Exhibit  67  an  instrument  en¬ 
titled  “Foreword*’,  being  the  first  sheet  of  material  furnished  by  the 
Missouri  Pacific  Railroad  Company. 

(Document  entitled  “Missouri  Pacific  Railroad  Company,  Pension 
System,  Foreword*’,  was  thereupon  marked  “Plaintiffs’  Exhibit  No. 
67”  for  identification.) 

Mr.  McInnis  (reading)  : 

Missouri  Pacific  Railroad  Company — Pension  System 

foreword 

The  Company  feels  that  the  time  has  arrived  when  some  provi¬ 
sion  should  be  made  for  employees  w*ho,  after  long  years  of 
783  faithful  service,  have  reached  an  age  when  they  are  unequal 
to  the  further  performance  of  their  duties.  With  this  object 
in  view,  the  Company  has  determined  upon  a  plan  of  superannua¬ 
tion,  the  particulars  of  which  are  set  forth  in  the  accompanying  rules 
and  regulations.  [1447] 

The  system  adopted  calls  for  no  contributions  from  the  employees 
themselves. 

The  Company  hopes  that  this  voluntary  establishment  of  a  Pen¬ 
sion  System,  which  will  assure  to  faithful  employees  an  income  when 
unable  to  work,  either  by  reason  of  age  or  infirmity,  will  confirm  to 
them  this  Company’s  appreciation  of  faithful  service,  and  its  interest 
in  their  welfare,  and  thereby  increase  their  desire  to  render  long 
service  and  devote  their  best  efforts  to  the  Company,  as  so  many 
employees  have  done  in  the  past. 

(Signed)  B.  F.  Bush,  President. 

Of  course,  those  men  are  not  presidents  now.  The  date  of  that 
statement  and  the  minutes  of  the  board  of  directors  indicate  the  estab¬ 
lishment  of  the  system  on  June  11,  1917. 

(Plaintiffs’  Exhibit  No.  67  for  identification  was  thereupon  re¬ 
ceived  in  evidence.) 

Mr.  McInnis.  We  now  offer  in  evidence,  as  Plaintiffs’  Exhibit  No. 
68,  extract  of  thirtieth  annual  report  of  the  Chicago,  Rock  Island, 
and  Pacific  Railway  Company,  for  the  fiscal  year  ended  June  30, 1910, 
and  issued  October  24,  1910,  by  Mr.  H.  U.  Mudge,  president. 

(The  document  was  thereupon  marked  “Plaintiffs’  Exhibit  No.  68 
for  identification.”) 
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[1448]  Mr.  McInnis.  The  instrument  bears  the  caption  wfhich  I 
have  already  read,  and  is  as  follows  [reading]  :  j 

“On  January  1st,  1910,  there  was  placed  in  effect  a  pension 

784  system,  which  provides  that  employees,  who  after  long  years 
of  faithful  sendee,  have  reached  an  age  when  they  are  unequal 

to  the  performance  of  their  duties,  will  be  retired  and  receive  from 
your  company  monthly  income  during  the  remainder  of  their  lives, 
based  on  their  salary  for  the  last  ten  years  next  preceding  retirement, 
and  the  entire  length  of  continuous  service  with  your  company.  By 
this  pension  system  your  company  hopes  to  build  up  among  its  em¬ 
ployees  a  feeling  of  permanency  in  their  employment  and  interest 
in  the  company's  welfare,  and  a  desire  to  remain  in  and  devote  their 
best  efforts  to  the  company’s  service.  The  total  cost  to  yoqr  com¬ 
pany  for  pensions  paid,  and  the  expense  of  administration!  of  the 
system  for  the  six  months  ended  June  30th,  1910,  has  been  $1£,037.64, 
and  it  is  estimated  that  this  system  will  cost  approximately  $30,000 
during  the  ensuing  year.” 

(Plaintiffs’  Exhibit  No.  68  for  identification  was  thereupon  re¬ 
ceived  in  evidence.)  ! 

Mr.  McInnis.  We  offer  in  evidence  as  Plaintiff’s  Exhibitl  No.  69, 
the  foreword  to  the  pamphlet  entitled  “Pension  Department  Rules 
and  Regulations  of  the  Nashville,  Chattanooga,  and  St.  Louis  Rail¬ 
way.”  This  instrument  bears  date  August  12,  1921,  and  is  an  an¬ 
nouncement  with  reference  to  the  pension  system  of  May  1,  1914, 
We  do  not  care  to  offer  the  pension  rules  which  are  attached. 

[1449]  (The  foreword  was  thereupon  marked  “Plaintiffs’!  Exhibit 
No.  69”  for  identification. 

Mr.  McInnis  [reading] :  j 

“Foreword 

i 

“To  all  employees:  j 

“The  pension  plan  of  our  Railway  has  been  in  effect  since  (May  1st, 
1914,  although  prior  to  that  time  many  retired  employees  had  re¬ 
ceived  allowances  from  the  Company.  A  number  of  faithful 

785  men  whose  lot  in  their  declining  years  was  made  easier  by 
reason  the  pension  allowance,  have  passed  into  the  Great 

Beyond. 

4tThe  pension  roll,  is  a  Roll  of  Honor.  It  now  has  one  I  hundred 
members,  who  receive  annually  more  than  $40,000.00.  Tile  classes 
of  employees  represented  on  the  Roll  of  Honor  are,  as  follows : 


Train  service  and  yardmen - 

Maint.  of  way  and  misc.  employees 


Shopmen - j 

Foremen - J 

Agents  and  clerks - 1 

Officers - j 

Station  masters - 1 

Porters - ! 


This  "was  in  1921.  [Continuing  to  read :] 


30 

21 

15 

14 

11 

4 

3 

2 
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“Pensions  are  granted  as  a  reward  for  loyal  and  faithful  service. 
No  man  can  hope  for  nor  should  expect  one,  except  in  recognition  of 
an  unbroken  record  of  such  service.  [1450] 

“Practice  thrift  and  systematic  saving  and  let  your  record  for 
faithfulness  and  loyalty  be  such  that  when  the  infirmities  of  age 
come  upon  you.  as  they  surely  will,  you  can  add  your  store  to  what 
the  Company  will  grant  you,  and  thus  make  the  remaining  miles  into 
Life’s  final  terminal  a  trip  of  peace  and  comfort. 

“The  Roll  of  Honor  awaits  those  who  loyally  and  faithfully  serve. 

“W.  R.  Cole,  President. 

“August  12,  1921.” 

(Plaintiffs’  Exhibit  No.  69  for  identification  was  thereupon  re¬ 
ceived  in  evidence.) 

(Carbon  copy  of  document  on  letterhead  of  Northern  Pa- 

786  cific  Railway,  Office  of  Operating  Vice  President,  June  15, 
1922,  with  reference  to  “A  Pension  System”,  and  signed  “J.  M. 

Rapelje,  Vice  President”,  was  thereupon  marked  “Plaintiffs’  Ex¬ 
hibit  No.  70”  for  identification.) 

Mr.  McInnis.  Plaintiffs’  Exhibit  No.  70  is  an  announcement  dated 
June  15,  1922,  by  J.  M.  Rapelje,  vice  president  of  the  Northern  Pa¬ 
cific  Railway,  “To  the  Officers  and  Employees  of  the  Operating  De¬ 
partment.”  The  heading  is  “Northern  Pacific  Railway,  Office  of 
Operating  Vice  President,  June  15,  1922,  To  the  Officers  and  Em¬ 
ployees  of  the  Operating  Department”:  [1451] 

“The  announcement  by  President  Donnelly  of  a  pension  system 
for  the  Northern  Pacific,  I  am  sure,  has  brought  satisfaction  and 
gratitude  to  all  of  us. 

“To  those  of  us  who  have  been  long  in  the  service  a  Northern  Pa¬ 
cific  pension  means  reward  and  protection  after  we  retire  from  active 
work.  It  means  safety  and  comfort  in  our  later  years.  It  means  a 
helping  hand  when  assistance  may  be  most  needed. 

“To  those  of  us  who  are  new  in  service  a  Northern  Pacific  pension 
offers  an  ultimate  goal  worth  attaining.  It  provides  an  incentive  for 
us  to  do  our  work  well,  to  know  it  better,  and  to  continue  to  give  the 
best  that  is  in  us.  By  so  doing  we  will  be  better  satisfied  with  our 
part  in  the  big  Northern  Pacific  transportation  system,  and,  with 
satisfaction  in  our  work,  will  come  the  willingness  and  desire  to 
continue  in  it. 

“The  Northern  Pacific  pension  is  not  so  large  that  it  discourages 
thrift,  independence,  good  business.  It  is  liberal  enough  so  that  an 
employee  who  works  well  and  exercises  reasonable  care  and  judg¬ 
ment  in  his  private  affairs  will,  in  his  older  years,  be  provided  for. 

“I  like  to  think  of  our  company  in  terms  of  a  definition  re- 

787  cently  given  by  Mr.  Donnelly:  ‘The  Northern  Pacific  is  an 
organization  of  30,000  workers  whose  ambition  is  to  give  to  the 

Northwest  the  finest  transportation  service  in  the  world.’ 

“I  like  to  think  of  the  Northern  Pacific  not  as  a  huge,  lifeless 
machine  but  as  a  great  human  family — [1452]  made  up  of  men  and 
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women  who  enjoy  their  work,  who  enjoy  association  with  one  an¬ 
other,  and  who  are  ambitious  not  only  for  themselves  butj  for  the 
Northern  Pacific. 

“We  want  to  give  the  people  we  serve  the  best  we’ve  got.  We 
want  to  live  up  to  our  President’s  ideal  to  give  to  ‘The  Northwest 
the  finest  transportation  service’  that  it  is  possible  to  give. 

“The  new  pension  plan  is  a  challenge  to  each  one  of  u^.  If  we 
have  done  our  work  well  for  the  Northern  Pacific,  we  mtist  do  it 
even  better  from  now  on.  The  pensions  will  be  a  part  of  our  operat¬ 
ing  expenses.  The  operating  forces  therefore  must  do  all  they  can  to 
see  that  the  company  gets  even  fuller  value  for  our  labor  and  for  the 
materials  we  use,  for  everything  that  goes  into  operation. 

“There  is  now  more  reason  than  ever  for  being  proud  of  our  com¬ 
pany  and  our  part  in  its  strength.  There  is  more  reason  fbr  loyalty 
and  devotion  to  its  cause.  There  is  more  reason  for  each  one  of  us 
to  stay  with  our  job,  to  put  more  thought  and  enthusiasik  into  it, 
to  do  it  better  and  to  be  better  pleased  with  working  and  liking. 

“J.  M.  Rapelje, 

“Vice  President .” 

i 

(Plaintiffs’  Exhibit  No.  70  for  identification  was  thereupon  received 
in  evidence.) 

[1453]  Mr.  Pollak.  I  take  it  that  this  whole  line  of  testimony  is 
subject  to  the  consideration  of  whether  these  matters  Have  legal 
weight,  or  not — these  being  obviously  ex  parte  matters. 

788  The  Court.  Judge  Hay  stated  that  the  plaintiffs  c[ould  offer 
these  others.  And  I  am  admitting  them  under  that  stipulation. 

Mr.  Pollak.  The  document  was  different  in  character,  and  that  was 
a  report  to  the  board  of  directors. 

The  Court.  I  shall  receive  it;  and  any  objection  you  may  have - 

[1454]  Mr.  Pollak  (interposing).  That  may  be  made  ajt  the  close 
of  the  case  ? 

The  Court.  Yes. 

Mr.  McInnis.  The  next  one  will  be  No.  71,  a  transcript  of  the 
pension  plan  of  the  St.  Louis  and  San  Francisco  Railroad  Company, 
effective  July  1,  1913,  contained  in  a  copy  of  the  minutes  of  the 
board  of  directors  of  that  company,  of  a  meeting  held  in  [New  York 
City,  March  18,  1913.  I  read  the  following  announcement,  signed 
by  B.  L.  Winchell,  president,  and  approved  by  B.  Fi  Yoakum, 
chairman — the  first  named  being  the  president,  and  the  latter  named 
being  the  chairman  [reading]  :  | 

“St.  Louis  and  San  Francisco  Railroad  Company” — 
and  listing  certain  other  “Frisco”  companies  [reading] :  I 

“In  accordance  with  the  general  notice  issued  in  December  1912, 
it  has  been  determined  for  these  companies  that  a  plan  be  provided 
for  pensioning  certain  employees  for  superannuation  or  disability  fol¬ 
lowing  a  specified  length  of  continuous  service  with  these  lines.  The 
details  of  the  plan  are  given  within.  It  calls  for  no  contributions 
from  the  employees,  and  these  companies  are  confident  that  the 
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assurance,  that  those  who  come  within  its  provisions  will  have  some 
definite  income  during  their  years  of  age  or  infirmity,  will  add  to 
the  desire  to  remain  in  Frisco  service  and  promote  its  welfare.” 

(The  transcript  was  thereupon  marked  “Plaintiffs’  Exhibit  No.  71”, 
and  was  received  in  evidence.) 

[1455]  The  plaintiffs  offer  in  evidence  as  their  Exhibit  No.  72  a 
pamphlet,  being  a  copy  of  regulations  governing  the  pension 

789  system  of  the  Richmond,  Fredericksburg,  and  Potomac  Rail¬ 
road  Company,  operative  on  or  after  July  1,  1923. 

(The  pamphlet  was  thereupon  marked  “Plaintiffs’  Exhibit  No.  72 
for  identification.”) 

Mr.  Mclxxis.  I  read  from  page  No.  1  [reading]  : 

“Effective  July  1,  1923,  no  person  over  45  years  of  age  shall  be 
taken  into  the  service  of  the  Company. 

“1.  The  Pension  System  is  established  for  the  purpose  of  providing 
an  allowance  for  those  officers  and  employees  who,  by  reason  of  age 
or  infirmity  are  physically  incapacitated,  or  who  are  relieved  or 
retired  from  the  service  of  the  Company  with  a  pension  as  a  reward 
for  long  and  faithful  service.  The  funds  necessary  for  the  payment 
of  pensions  will  be  provided  wholly  by  the  Company.” 

(Plaintiffs'  Exhibit  No.  72  for  identification  was  thereupon  received 
in  evidence.) 

Mr.  Mclxxis.  The  plaintiffs  offer  in  evidence  as  their  Exhibit  No. 
73,  a  pamphlet,  being  a  copy  of  the  pension  system  of  the  Minneapolis, 
St.  Paul,  and  Sault  Ste.  Marie  Railway  Company,  adopted  by  the 
board  of  directors  June  8,  1910.  and  in  effect  July  1,  1910. 

[1456]  (The  pamphlet  was  thereupon  marked  “Plaintiffs’  Exhibit 
No.  73  for  identification.”) 

Mr.  Mclxxis.  I  read  from  the  announcement  of  the  president, 
whose  facsimile  signature  I  cannot  decipher  [reading] : 

“Gexeral  Notice 

“After  careful  consideration  this  Company  has  decided  upon  a 
plan,  whereby  its  officers  and  employees,  after  years  of  faithful  serv¬ 
ice,  will  receive  a  pension  when  they  become  incapacitated. 

“The  system  is  voluntarily  established,  and  no  contributions  per¬ 
mitted. 

790  “By  taking  this  action,  the  Company  trusts  it  will  result  in 
helping  to  create  a  feeling  of  permanency,  and  a  greater  inter¬ 
est  in  its  welfare. 

“The  following  rules  and  regulations  have  been  adopted.” 

And  that  is  followed  bv  them. 

(Plaintiffs’  Exhibit  No.  73  for  identification  was  thereupon  re¬ 
ceived  in  evidence.) 

Mr.  McInxis.  We  offer  in  evidence  Plaintiffs’  Exhibit  No.  74,  a 
report  of  a  committee  consisting  of  Robt.  Crosbie,  A.  J.  Witchel,  and 
C.  A.  Vermillion,  dated  January  31,  1923,  addressed  to  Mr.  W.  F. 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO.  503 


Turner,  president.  This  particular  paper  does  not  show  the  name 
of  the  company,  but  this  is  the  Spokane,  Portland  and  Seattle. 

[1457]  (The  report  was  thereupon  marked  “Plaintiffs’  Exhibit  No. 
74  for  identification.”) 

Mr.  McInnis  (reading) : 

Portland,  Oregon,  January  31,1923. 

Mr.  W.  F.  Turner, 

President : 

Referring  to  attached  petitions  signed  by  a  number  of  our  em¬ 
ployees  requesting  consideration  of  a  pension  system  on  the  S.  P.  &  S. 
and  subsidiary  lines. 

Your  Committee  believes  the  principle  of  the  pension  system  is  a 
correct  one  and  is  conducive  to  better  loyalty  and  service  from  the 
employees  and  we  recommend  that  the  plan  adopted  by  either  one 
of  the  Parent  Companies  be  provided  for  the  S.  P.  &  S.  and  subsid¬ 
iary  lines.  We  are  not  convinced,  however,  that  it  woqld  be  ad¬ 
visable  to  add  to  S.  P.  &  S.  period  of  service,  that  worked  previously 
with  the  Great  Northern  or  Northern  Pacific.  We  think  this  is  a 
matter  in  which  the  Parent  Companies  should  have  a  voice  and  re¬ 
spectfully  suggest  that  the  proposition  be  submitted  to  St. 
791  Paul,  asking  advice  as  to  their  attitude  upon  thp  question. 

Robt.  Crosbie. 

A.  J.  Witched. 

C.  A.  Vermillion. 

Mr.  Pollak.  I  take  it,  if  your  Honor  please,  that  that  is  slightly 
different.  It  is  merely  an  intra-mural  communication,  Apparently, 
from  one  officer  to  another.  But  I  take  it  [1458]  that  thatj  whole  line 
of  objection  can  be  argued  later. 

The  Court.  Yes. 

(Plaintiffs’  Exhibit  No.  74  for  identification  was  thereupbn  received 
in  evidence.) 

Mr.  McInnis.  So  far  as  “intra-mural”  is  concerned,  that  is  exactly 
in  line  with  the  communications  of  the  New  York  Central.  The  plain¬ 
tiffs  offer  in  evidence  as  their  Exhibit  No.  75  a  booklet  of  the  Central 
of  Georgia  Railway  Company,  entitled  “Regulations  Governing  the 
Organization  and  Administration  of  the  Pension  Departihent,  Effec¬ 
tive  July  1, 1917.” 

(The  booklet  was  thereupon  marked  “Plaintiffs’  Exhibit  No.  75” 
for  identification.) 

Mr.  McInnis.  I  am  reading  from  the  first  page  of  this  document 
[reading]  : 


u 


GENERAL  notice 


“The  Board  of  Directors  has  established  the  following  Regulations 
governing  the  organization  and  administration  of  a  Pension  Depart¬ 
ment  for  the  benefit  of  employees  who  have  rendered  to  tbe  Company 
long  and  faithful  service  and  who  may  be  retired  when  they  shall 
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have  attained  an  age  necessitating  relief  from.  duty.  These  regula¬ 
tions  may  be  modified,  supplemented,  or  wholly  repealed  at  any 
[1459]  time  at  the  discretion  of  the  Board  of  Directors.” 

(Plaintiffs’  Exhibit  No.  75  for  identification  was  thereupon  re¬ 
ceived  in  evidence.) 

Mr.  McInnis.  The  plaintiffs  offer  in  evidence  as  their  Ex- 

792  hibit  No.  76  a  pamphlet  entitled  “Pension  System  of  The  Texas 
and  Pacific  Railway  Company,  Effective  April  1,  1925.” 

(The  pamphlet  was  thereupon  marked  “Plaintiffs’  Exhibit  No.  76” 
for  identification.) 

Mr.  McInnis.  I  read  from  this  document,  at  page  1,  the  foreword 
[reading] : 

“The  Texas  and  Pacific  Railway  Company — Pension  System 

“foreword 

“I  am  pleased  to  announce  the  inauguration  of  a  Pension  System 
by  The  Texas  and  Pacific  Railway  Company  for  the  benefit  of  em¬ 
ployees  who  have  given  it  long  and  faithful  service.  Rules  and  regu¬ 
lations  governing  the  Pension  System  are  set  forth  in  the  accom¬ 
panying  pamphlet. 

“The  Pension  System  will  be  supported  by  the  Company  without 
contributions  from  employees.” 

That  is  signed  in  facsimile  by  the  president  of  the  company,  but  I 
am  unable  to  identify  that  signature. 

(Plaintiffs’  Exhibit  No.  76  for  identification  was  thereupon  received 
in  evidence.) 

Mr.  McInnis.  The  plaintiffs  offer  as  Exhibit  No.  77  a  photostatic 
copy  of  a  booklet  entitled  “Pension  System  of  the  Chicago  &  North- 
Western  Railway  Company,  Adopted  by  the  Board  [1460]  of  Direc¬ 
tors  December  12, 1900,  Amended  December  11, 1901,  In  Effect  Janu¬ 
ary  1, 1902.” 

(The  photostatic  copy  of  the  pamphlet  was  thereupon  marked 
“Plaintiffs’  Exhibit  No.  77”  for  identification.) 

Mr.  McInnis.  I  read  section  one  of  the  pension  system  [reading]  : 

“section  one 

“The  Board  of  Directors  of  the  Chicago  &  North-Western  Railway 
Company,  for  the  benefit  of  its  faithful  employees,  hereby  creates  the 
following  pension  system  and  rules  and  instrumentalities  for  carrying 
out  its  provisions.” 

793  (Plaintiffs’  Exhibit  No.  77  for  identification  was  thereupon 
received  in  evidence.) 

Mr.  McInnis.  The  plaintiffs  offer  as  their  Exhibit  No.  78,  an 
announcement  by  the  Railway  Express  Agency,  being  a  copy  of  an 
article  appearing  in  the  Express  Messenger,  January  1930,  a  maga¬ 
zine  published  montlily  by  the  Railway  Express  Agency. 
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(The  copy  of  article  was  thereupon  marked  “Plaintiffs’  Exhibit 
No.  78”  for  identification.) 

Mr.  McInnis.  This  is  entitled  “The  Company’s  Pensidn  Plan.” 
It  was  published  in  January  1930  [reading] : 

“Somewhat  in  the  spirit  of  the  season,  copies  of  the  Pension  Plan 
of  the  Railway  Express  Agency,  in  pamphlet  form,  were  distributed 
to  all  exclusive  employees  of  this  company  shortly  before  the  Old 
Year  came  to  a  close.  The  Plan  became  effective  on  thp  first  of 
the  preceding  [1461]  November.  There  could  hardly  be,  therefore, 
a  more  timely  topic  for  consideration  than  this,  as  w£  join  to 
welcome  the  New  Year — Nineteen  Hundred  and  Thirty. 

“The  ten  rules  of  the  Plan  are  simply  but  concisely  stated.  Yet 
they  are  of  marked  significance  and  importance  to  the  very  con¬ 
siderable  number  of  employees  who  have  attained  twenty}  years  or 
more  of  continuous  service  in  this  business.  Nor  is  the  Plan  of  less 
consequence  to  the  younger  men  and  women  in  our  ranks — those 
who  began  their  employment  with  this  Company  or  its  immediate 
predecessor,  the  American  Railway  Express.  They  hajve  ample 
assurance  that  if  they  stick  to  this  business  they  will  not  be  forgotten 
when  they  come  to  the  evening  of  their  lives. 

“That  has,  indeed,  been  a  tradition  of  the  railway  express  service 
for  many  years  past.  There  were  living,  even  thirty  years  ago, 
some  of  the  men  who  had,  in  their  own  way,  contributed  to 
794  the  upbuilding  of  this  business  in  the  days  of  six-l^orse  stage 
coaches,  the  pony  riders,  and  the  early  railroads.  The  express 
companies  sought  to  recognize  their  loyalty  by  singling!  out  these 
men  and  reimbursing  them  each  month  until  the  day  of  their  death, 
after  their  active  careers  had  terminated. 

“From  this  informal  beginning  the  pension  system  fi)r  express 
employees  gradually  grew  more  systematic  and  was  actually  one 
of  the  earlier  of  the  pension  plans  among  the  transportation  com¬ 
panies  of  the  country.  Thus,  the  tradition  endured  until  Such  plans 
became  very  definite  and  comprehensive  in  their  application, 
although  they  [1462]  differed  slightly  in  detail  according  to  the 
policies  of  the  express  company  subscribing  to  them. 

“For  many  years  now  the  men  of  long  service  in  this  business  have 
thus  been  rewarded  for  their  loyalty  and  fidelity  to  it,  and  the  Pen¬ 
sion  Roll  has  become  a  Roll  of  Honor.  It  is  well  to  record  the  fact 
that  their  pensions  have  been  continuous  without  interruption,  al¬ 
though  the  business  itself  has  passed  through  two  distinct  epochs  of 
its  history  and  important  changes  have  occurred  in  operating  com¬ 
panies.  j 

“The  last  of  these  was  the  establishment  of  the  Railway  Express 
Agency  on  March  1  last  as  the  instrumentality  of  the  railroads  which 
it  represents,  in  carrying  on  the  express  business  of  the  country  in 
which  they  are  such  vital  factors.  Our  Pension  Plan  in  the  form  in 
which  it  recently  became  effective  has  thus  been  brought  into  con¬ 
formity  with  the  pension  systems  of  the  nation’s  principal  railroad 
systems. 
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“Our  Board  of  Pensions  consists  of  three  officers  of  this  Company 
and  four  railroad  officers,  each  representing  one  of  the  four  different 
railroad  groups.  The  Board  of  Pensions  considers  applica- 
795  tions  only  as  made  by  supervising  officials  in  behalf  of  their 
employees,  who  by  their  official  service  records  have  become 
eligible  to  enjoy  the  benefits  of  the  Plan. 

“It  has  always  been  impressive  to  read  the  details  of  the  long  and 
loyal  records  of  service  of  veteran  employees  who  have  been  placed 
on  the  Pension  Roll.  In  each  case  they  indicate  each  individual’s 
original  determination  to  make  express  service  his  life-time  career 
and  his  ultimate  achievement  of  that  ambition.  [1463] 

“The  honors  which  have  been  paid  to  those  achieving  a  half  a 
century  as  expressmen  are  well  deserved.  Many  a  pensioner  has  as 
his  most  cherished  possession  one  of  the  Company’s  Fifty-Year  Gold 
Service  medals.  Their  fidelity  to  the  best  interests  of  their  com¬ 
panies,  always  freely  given,  is  coming  back  to  them  ‘as  bread  cast 
upon  the  waters.’ 

“The  Pension  system,  with  all  of  its  helpfulness  and  comfort  in 
advanced  age,  is,  in  fact,  a  supreme  expression  of  the  Company’s 
loyalty  to  the  men  who  entered  its  service,  last  March,  after  years  of 
devotion  to  the  express  business  in  the  past. 

“Many  Expressmen  of  Long  Service 

“We  know  of  few  industries  in  the  United  States  which  can  claim 
so  large  a  percentage  of  its  personnel  with  records  of  continuous  serv¬ 
ice  varying  from  twenty  years  up  to  a  half  a  century  as  does  the 
Express.  This  should  be  a  source  of  pride  as  well  as  a  matter  of 
significance  to  every  Railway  Expressman. 

“It  is  important  becaiise  of  the  distinctly  personal  character  of  our 
business,  for  ours  is  one  in  which  service  and  direct  contact  with  the 
people  we  serve  are  paramount.  Our  ‘human  element’  has 
796  helped  to  bring  to  Express  the  recognition  it  has  won  as  one 
of  the  indispensable  agencies  among  the  transportation  facili¬ 
ties  of  the  nation. 

.“Our  Pension  rules  offer  another  significant  fact;  [1464]  that 
although  an  employee  may  have  completed  his  career,  he  is  still  ‘one 
of  the  family.’  The  Company  maintains  its  interest  in  his  welfare 
in  advanced  age,  but  expects  him  to  conduct  himself  in  the  same 
upright  and  manly  way  he  did  when  in  active  express  service.  It 
is  anticipated  that  he  will  not  engage  in  any  enterprise  prejudicial 
to  the  business  he  served  so  long.  It  would  be  hard  to  find  any  ex¬ 
ception  to  this  qualification,  for  the  pensioned  employee  never  loses 
his  keen  interest  in  and  loyalty  to  the  welfare  of  the  business.  He 
likes  to  keep  in  toucli  with  his  former  co-workers.  The  latter,  in 
turn,  always  retain  their  affection  and  high  regard  for  him. 

“For  employees,  who  by  long  and  faithful  service,  expect  ulti¬ 
mately  to  gain  the  benefits  of  the  Pension  plan,  there  is  a  very  prac¬ 
tical  feature  to  it.  One  need  but  study  the  annuity  policies  of  well 
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established  fiduciary  companies  to  note  what  heavy  financial  sacri¬ 
fices  are  required  for  many  years  to  provide  even  a  small  income  in 
later  life.  But  the  long-service  expressman  need  not  worry  about  the 
time  when  he  reaches  three  score  and  ten. 

“There  is  little  need  here  to  present  or  to  analyze  the  rul0s  of  the 
Pension  Plan,  for  they  speak  for  themselves.  Moreover,  every  em¬ 
ployee  concerned  already  has  or  will  shortly  receive  a  copy.  The 
Plan  is  well  worth  especial  study  by  all,  particularly  by  the  younger 
generation  in  our  business.  It  should  be  an  inspiration  and  a 
comfort  to  every  man,  who  wants  to  make  this  [1465]  busi- 

797  ness  his  career,  for  the  future  lies  before  him  and  hi0  success 
or  his  failure  will  be  of  his  own  making.” 

Mr.  Hay.  In  view  of  our  offer  and  their  offer,  also,  I  tjiink  the 
record  should  show  that  there  were  turned  over  to  us,  at  oud  request, 
40  of  these  reports  of  the  various  actions  taken.  And  it  ib  under¬ 
stood  that  neither  the  one  side  nor  the  other  has  offered  all!  of  these 
reports. 

Mr.  McInnis.  As  stated  by  counsel  this  morning,  numbers!  of  those 
reports  stated  no  purpose.  And  there  is  no  object  in  encumbering 
this  record  by  presenting  a  great  deal  of  material  which  contains 
nothing  pertinent  to  the  issue.  There  are  certain  others  which  are 
typified  by  the  expression  “long  and  faithful  service”,  in  en joining 
the  employee  wTho  is  to  receive  a  pension ;  that  may  or  may  pot  be  an 
expression  of  purpose.  I  rather  think  it  is.  And  there  arc  a  num¬ 
ber  that  state  that.  I  have  not  omitted  to  present  to  the!  Court  a 
typical  case  of  those,  and  resembling  the  papers  that  I  foupd. 

[1466]  J.  Elmer  Monroe  was  called  as  a  witness  for  apd  on  be¬ 
half  of  the  plaintiffs,  in  rebuttal,  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Alderman  : 

I  am  a  statistician  of  the  Bureau  of  Railway  Economics!  At  the 
time  that  returns  to  the  990  questionnaires  sent  out  by  the  defendants 
to  general  chairmen  of  certain  crafts  were  submitted  to  counbel  for  the 
plaintiffs  for  examination  I  was  also  given  access  to  those  returns.  I 
took  those  returns  and  from  the  statements  thereon,  showing  the  age 
of  each  respondent  to  the  questionnaire,  I  made  a  calculation  as  to  the 
average  age  of  those  reporting  their  ages.  I  made  that  by  crafts,  as 
well  as  the  total. 

[1467]  Out  of  the  990  returns,  970  reported  their  ages,  apd  20  gen¬ 
eral  chairmen  did  not  so  report.  The  average  age  of  the  97fO  general 
chairmen  so  reporting  averaged  51.46  years,  or  approximately  51% 
years.  I  have  a  copy  of  my  statement  covering  thap  showing 

798  also  the  average  ages  by  crafts  and  the  total.  That  is  a  correct 
statement  based  upon  my  examination  of  the  original  returns. 

(Statement  entitled  “Average  Age  of  General  Chairmen,  Repre¬ 
sentatives  of  Seventeen  Railway  Labor  Unions”,  was  thereupon 
marked  “Plaintiffs’  Exhibit  No.  79”  for  identification.) 
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By  Mr.  Hay: 

The  average  age  of  the  various  crafts  ranges  from  44.54  in  the  case 
of  the  signalmen  to  63.30  for  the  Pullman  conductors.  The  highest 
age  was  81  years.  [1463]  The  lowest  age  was  29  years.  I  did  not 
take  note  of  the  answers  of  those  of  the  varying  ages.  I  did  not  note 
what  was  the  percentage  of  those  of  44.54  answering  the  questions  a 
certain  way  or  of  those  63.30.  I  merely  abstracted  the  ages  as  re¬ 
ported  on  the  970  questionnaires.  My  work  sheet  figures  showed  the 
number  65  or  over,  because  I  abstracted  each  one  individually.  I 
paid  no  attention  to  the  character  of  the  answer  of  those  younger  and 
those  older.  , 

(Plaintiffs’  Exhibit  No.  79  for  identification  was  thereupon  re¬ 
ceived  in  evidence.) 

Examination  by  Mr.  Alderman  : 

I  made  no  examination  to  determine  whether  a  particular  age  was 
given  by  a  man  who  was  a  full-time  [1469]  employee  of  a  labor 
organization  or  whether  he  was  a  part-time  worker  for  the  railroads. 

Cross  examination  by  Mr.  Hay  : 

I  did  not  make  any  check  on  the  compilation  made  up  by  the  repre¬ 
sentatives  of  the  Government.  I  merely  abstracted  the  ages  on  the 
reports.  I  had  access  to  the  reports  to  make  any  determination  I 
wanted  to,  but  I  was  requested  only  to  make  an  abstract  of  the  ages. 

[1470]  (Affidavit  of  William  J.  O’Brien,  general  manager  of  the 
Indiana  Harbor  Belt  Railroad  Company,  dated  May  30,  1936,  was* 
marked  Plaintiffs’  Exhibit  No.  80  and  received  in  evidence  as  if  Mr. 
O’Brien  had  testified  to  the  truth  of  the  statements  therein  contained. 

799  [1472]  Julies  H.  Parm alee,  heretofore  called  as  a  witness  on 

behalf  of  the  plaintiffs  in  chief,  was  recalled  in  rebuttal  and 
testified  as  follows : 

Direct  examination  by  Mr.  Aronson: 

I  am  the  same  Doctor  Parmelee  who  testified  in  behalf  of  the  plain¬ 
tiffs  in  their  case  in  chief.  I  have  prepared  an  exhibit  which  shows 
the  performance  and  certain  of  the  operating  averages  of  the  class  I 
railroads  of  the  country. 

The  tabulation  that  has  just  been  distributed,  the  original  of  which 
the  court  reporter  has  marked  as  Plaintiffs’  Exhibit  No.  81,  is  a  tabu¬ 
lation  which  was  prepared  in  my  Bureau  of  Railway  Economics  and 
under  my  direction.  I  vouch  for  it  as  a  correct  statement  of  the 
matters  therein  set  forth. 

[1473]  (Statement  entitled  “Operating  Averages,  Railways  of 
Class  I  in  the  United  States”  was  marked  “Plaintiffs’  Exhibit  No.  81” 
and  received  in  evidence.) 

There  are  seven  averages  or  sets  of  averages,  shown  on  Plaintiffs’ 
Exhibit  81,  included  in  the  seven  columns  of  figures  in  the  table. 
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with  the  appropriate  heading  over  each  column.  The  first  column 
is  headed  “Freight  Operating  Expenses  per  1,000  revenue  Top-Miles.7’ 
That  is  the  only  set  of  computed  figures  in  the  table.  That  is,  it  has 
been  computed  by  our  office  on  the  basis  of  basic  statistics  fbund  in 
the  publications  of  the  Interstate  Commerce  Commission.  Jt  is  de¬ 
rived  from  the  operating  expenses  of  railways  of  class  I  which  are 
assigned  or  assignable  to  the  freight  service  in  each  year,  according 
to  the  regulations  laid  clown  by  the  Interstate  Commerce  Commis¬ 
sion,  divided  by  the  total  number  of  revenue  ton-miles  repotted  for 
each  year.  The  result  is  the  average  amount  of  money  in  operating 
expenses  that  goes  out  for  the  cost  of  handling  every  thousand 
revenue  ton-miles. 

The  groupings  here  shown  are  generally  recognized  indices  of 
railroad  performance.  They  are  seven  of  the  principal  indices  of 
[1474]  efficiency  or  economy  of  railroad  operation.  They  are 
800  frequently  used  for  comparative  purposes ;  and  all  the  remain¬ 
ing  six,  to  which  I  was  about  to  refer,  other  than  jthe  first 
column,  are  included  in  the  regular  publications  of  the  Interstate 
Commerce  Commission,  known  as  “Comparative  Statement  of  Op¬ 
erating  Averages.”  They  are  all  used  by  the  Commission  in  jits  regu¬ 
lar  statements.  The  second  classification  or  grouping  is  [‘Freight 
train  Speed  (M.  P.  H.  between  terminals.”  The  “M.  P.  Hi”  stands 
for  miles  per  hour. 

In  the  testimony  of  the  defendants  Mr.  Latimer  made  Reference 
to  the  census  figures  dealing  with  the  matter  of  male  persons  gain¬ 
fully  employed.  I  have  drawn  off,  from  the  official  Federal  census, 
certain  statistics  in  that  regard.  This  sheet,  entitled  “Percentage  of 
Male  Employees  65  Years  of  Age  and  Over — ”  [1475]  was  prepared 
under  my  supervision,  and  drawn  from  the  source  indicated  at  the 
bottom,  namely,  the  census  statistics.  [1476]  The  figured  therein 
shown  were  correctlv  drawn  from  that  source. 

( Statement  entitled  “Percentage  of  Male  Employees  65  years  of 
Age  and  Over,  April  1,  1930”,  was  marked  “Plaintiffs’  Exhibit  No. 
82”  and  received  in  evidence  subject  to  objection  by  defendants.) 

I  also  prepared  an  exhibit  setting  forth  statistics  with  reference 
to  casualties  to  employees  on  duty  per  million  man-hours.  j  This  is 
the  exhibit  which  I  so  prepared. 

The  statement  applies  to  the  years  1931  to  1935,  inclusive^  and  the 
statistics  or  averages  in  the  statement  are  drawn  throughout  from 
Table  No.  99  of  the  respective  annual  accident  bulletins  of  tlhe  Inter¬ 
state  Commerce  Commission  for  those  years.  The  only  exception  to 
that  statement  I  have  just  made  is  that  the  second  line  of  each  block 
of  lines  under  the  several  years,  entitled  “Southern  Region  (Exclu¬ 
sive  of  Southern  Railway  System)”  is  a  computed  figure  ba^ed  on  the 
Commission’s  basic  statistics.  It  is  computed  from  the  Commis¬ 
sion’s  records,  and  utilizing  the  same  [1477]  method  of  computation 
utilized  by  the  Commission  itself. 
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The  exhibit  shows  the  comparative  safety  performance,  in  the  way 
of  casualties  to  employees  on  duty  per  million  man-hours,  on 

801  the  Southern  Railroad,  as  compared  with  the  Southern  Region 
exclusive  of  the  Southern,  the  Southern  Region  inclusive  of 

the  Southern,  and  with  all  class  I  railroads  in  the  United  States. 

I  have  in  mind  certain  statistics  that  show  the  freight  speed  per¬ 
formance  between  termini  on  the  Southern  Railroad;  I  checked  those 
over  for  the  year  1935,  and  I  find  that  in  that  year  the  average 
freight  train  speed  on  the  Southern  Railroad — that  is,  the  miles  per 
hour  between  terminals — is  16.8  miles.  In  the  Southern  Region  gen¬ 
erally — that  is,  class  I  railways  of  the  Southern  Region,  including  the 
Southern  Railroad — the  average  speed  was  16.7  miles,  whereas  all 
class  I  railroads  in  the  United  States  showed  an  average  for  the  same 
year  of  16.0  miles.  That  is,  the  average  for  the  Southern  Railroad 
was  slightly  greater  than  that  of  the  region  of  which  it  is  a  part,  and 
somewhat  greater  than  the  [1478]  average  for  the  country  as  a  whole. 

(Statement  entitled  “Casualties  to  Employees  on  Duty  Per  Million 
Man  Hours”  was  marked  “Plaintiffs’  Exhibit  No.  83”  and  received  in 
evidence.) 

With  reference  to  the  analysis  made  under  my  supervision  of  the 
character  of  the  voluntary  pension  plans  of  carriers,  this  tabulation 
was  prepared  under  my  supervision.  The  questionnaire  from  which 
this  tabulation  was  drawn  was  sent  out,  as  I  recall  it,  in  March  1932. 
The  returns  were  received  for  the  most  part  during  the  month  of 
April  1932,  and  the  information  relates  to  the  situation  as  of  that 
month.  I  vouch  for  it  as  a  correct  resume  or  analysis  of  the  replies 
made  to  our  questionnaire.  [1479]  This  is  the  same  table  that  was 
introduced  in  the  last  railroad  pension  case. 

(Statement  entitled  “Character  of  Pension  Plans”,  etc.,  was 
marked  “Plaintiffs’  Exhibit  No.  84”  and  received  in  evidence.) 

This  exhibit  shows  the  varying  qualifications  for  eligibility  under 
the  voluntary  pension  systems,  including  those  for  age  and  those  on 
account  of  disability,  physical  or  mental.  We  have  been  unable  to 
find  any  record  of  any  pension  plan  instituted  by  any  railroad 

802  to  which  the  employees  contribute.  It  is  true  that  in  this  par¬ 
ticular  statement,  Exhibit  84,  under  the  column  headed  “Funds 

Provided”  in  the  last  block  at  the  bottom,  there  are  some  asterisks 
which  refer  to  a  note  stating  “Not  reported.”  Those  all  deal  with 
the  so-called  indefinite  plans,  but  so  far  as  I  am  informed  from  other 
sources,  there  are  no  contributory  voluntary  pension  plans  on  the 
railroads. 

Referring  to  the  129-railroad  personnel  study  that  I  introduced  in 
evidence  in  my  prior  testimony  in  this  case,  I  know  the  average  age 
of  railroad  employees,  as  shown  in  that  exhibit,  or  as  shown  by  that 
[1480]  study.  We  have  computed  the  average  age  of  the  1,215,000 
men  included  in  that  exhibit,  and  the  average  is  42.99  years. 

It  would  be  possible  to  apply  the  mortality  tables  to  that  group 
and  compute  their  probable  average  age  at  the  present  time,  which 
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would  mean,  in  the  course  of  about  two  years,  that  it  would  bring  it 
up  to  about  between  44  and  45  years. 

Cross-examination  by  Mr.  Hay: 

Referring  to  Exhibit  81,  in  which  I  set  forth  certain  Operating 
averages,  this  exhibit  shows  that  beginning  in  1921  and  extending 
up  to  and  through  1935,  there  was  a  steady,  almost  unbroken  |  improve¬ 
ment  in  two  respects— economy  and  speed  of  operation|  [1481] 
About  that  time  there  began  a  very  diligent  effort  on  the  p^irt  of  the 
railroads  to  accomplish  both  those  things,  and  they  are  still  working 
in  that  direction,  although  in  the  last  year  or  two  it  has  bben  much 
more  difficult  to  accomplish  the  ends  of  economy.  I  say  “more  diffi¬ 
cult.”  As  a  matter  of  fact,  it  has  not  been  possible,  because  of  the 
cost  of  labor  and  the  increasing  cost  of  materials  and  supplies.  Speed 
of  operation  so  far  has  continued  to  increase,  although  aj:  a  some¬ 
what  lesser  rate  of  increase  in  the  last  year  or  two. 

I  am  not  sure  that  there  are  very  definite  plans  entertained  by  the 
railroads  at  this  time  further  to  speed  up  the  freight  servipe  if  pos¬ 
sible.  That  is  true  as  to  the  passenger  service.  This  ^verage  in 
803  Exhibit  81  applies  only  to  the  freight  service.  This  speed  I 
give  here  is  the  speed,  as  indicated,  between  terminals.  I  do 
not  know  what  the  average  speed  of  railroad  trains  from  terminal  to 
terminal  is,  that  is,  from  the  time  the  freight  is  loaded  int[o  the  car 
until  it  is  brought  up  for  unloading,  including  delays  in  t!he  termi¬ 
nals.  [1482]  I  have  not  followed  in  detail  a  test  made  by  the  Coor¬ 
dinator  on  a  number  of  cars  that  ended  their  journey  on  a  certain  day 
in  December,  1933,  tracing  them  from  the  time  of  origin!  through 
the  terminals,  and  also  over  the  tracks.  This  average  in  Exhibit  81 
includes  all  inter-terminal  delays,  in  the  course  of  the  run  from  the 
originating  terminal  to  the  final  terminal.  This  does  not  i^iean  that 
the  average  speed  of  the  train  actually  out  on  the  track  i^  16  miles 
per  hour.  That  includes  the  time  in  stations  or  going  through  inter¬ 
mediate  yards,  or  while  the  train  is  stopped  for  water  or  fuel,  or  in 
the  case  of  any  delays  enroute,  while  passing  other  trains,  jor  break¬ 
downs,  or  what  not. 

So  that  a  further  speeding  up  of  the  service  might  be  accomplished 
in  one  of  two  wa}^s,  or  in  both  ways — that  is,  by  decreasing  the  con¬ 
sumption  of  time  in  stations  or  terminals  or  switches  along}  the  way, 
or  by  adding  to  the  speed  of  the  train  itself. 

[1483]  The  right-hand  column  shows  that  there  has  bebn  an  in¬ 
crease  in  the  freight  cars  per  train,  that  is,  an  increase  iij  the  unit 
of  operation.  There  has  been  an  increase  in  the  net  ton-miles  per 
freight  train-hour,  as  shown  in  the  second  column  from  the  right  at 
the  bottom. 

Referring  to  exhibit  83,  casualties  to  employees  on  duty,  this  in¬ 
dicates  that  in  the  year  1931  the  Southern  Railway’s  average  of 
injured  and  killed  per  million  man-hours  was  4.94.  In  1935  it  was 
5.48.  That  is  an  increase  above  1931. 
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For  the  Southern  region,  exclusive  of  the  Southern  Railway  Sys¬ 
tem,  in  1931  there  were  S.51  killed  and  injured,  whereas  in  1935  there 
were  6.62,  a  drop  of  some  two  points.  There  was  a  smaller  decline 
in  the  number  killed  and  injured  on  all  class  I  railroads  from  1931 
to  1935,  but  there  was  a  decline. 

804  [1484]  I  made  no  investigation  of  the  causes  of  any  of 
these  trends.  I  simply  recorded  the  .figures  as  they  are  shown 

in  the  reports. 

I  think  Exhibit  No.  S4  does  not  show  the  10  percent  cut  in  the 
annuities  or  in  the  pensions  of  the  various  pension  systems  be¬ 
cause,  as  I  stated  before,  the  information  was  furnished  to  our 
office  as  of  April  1932.  I  say  I  think  not,  because  I  am  not  abso¬ 
lutely  sure  on  that  point.  Some  of  the  railroads — I  think  not  all 
of  them — made  some  deductions  in  pensions  at  different  dates. 
Whether  any  or  those  are  reflected  in  this  exhibit,  I  am  not  positive. 

[1485]  I  was  not  informed  myself  that  there  was  a  40  percent  cut 
on  the  Northwestern.  I  heard  some  testimony  to  that  effect  the 
other  dav.  I  do  not  know  what  the  situation  is  on  the  Boston  and 
Maine;  I  have  made  no  investigation  of  the  individual  companies 
beyond  this  questionnaire  of  ours  in  April  1932.  I  do  not  know  about 
a  Missouri  Pacific  cut  of  25  percent. 

[1486]  Dr.  John  R.  Nilsson  was  called  as  a  witness  in  rebuttal 
on  behalf  of  the  plaintiffs  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Aronson  : 

I  am  a  physician  and  surgeon.  I  graduated  from  what  is  now 
called  the  College  of  Medicine  of  the  University  of  Nebraska,  in 
1901.  I  have  practiced  medicine  since  that  time.  I  am  chief  surgeon 
of  the  Union  Pacific  Railroad,  eastern  district.  [1487]  That  covers 
the  territory  from  Council  Bluffs,  Iowa,  through  Ogden,  Utah, 
through  the  States  of  Nebraska,  Kansas,  Missouri,  Colorado,  Wyo¬ 
ming,  and  as  far  as  Ogden,  Utah. 

I  am  past  president  of  the  Railway  Chief  Surgeons’  Association ; 
also  past  president  of  the  Medical  and  Surgical  Section  of  the 
American  Association  of  Railroads.  I  am  a  member  of  one  of  their 
committees  now,  the  nominating  committee,  at  the  present  time.  I 
have  been  and  am  active  in  the  councils  of  the  medical  section  of  the 
Association  of  American  Railroads.  The  membership  of  that 

805  section  is  composed  of  the  chief  surgeons  of  the  various  rail¬ 
roads  of  the  country. 

In  that  work  I  have  come  in  contact  with  the  chief  surgeons  of 
other  railroads  [1488]  and  from  time  to  time  I  have  exchanged  notes 
with  them  as  to  practices  and  policies  in  our  department  of  work. 

On  our  railroad  we  examine  medically  all  applicants  for  employ¬ 
ment  except  common  laborers,  and  we  re-examine  members  of  dif¬ 
ferent  crafts  in  the  train,  yard,  signal,  and  engine  service  every 
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two  years.  I  have  a  list  of  the  employees,  showing  just  which 
character  of  employees  or  which  crafts  we  re-examine  every  two 


years. 

(The  statement  referred  to  is  as  follows:)  [1489] 


Trainmen 

Engineers. 

Train  Baggagemen. 

Conductors. 

Firemen. 

Motormen. 

Brakemen. 

Train  Operators  who  act  as  Flagmen. 
Yard  Engineers. 

Yard  Firemen. 

Hostlers. 

Hostlers’  Helpers. 

Engine  Herders. 

General  Yardmasters. 

Yardmasters. 

Assistant  Yardmasters. 

Engine  Foremen. 

Switchmen. 

Switch  Tenders. 

Callers. 

Station  Clerks  and  Helpers  whose 
duties  bring  them  in  contact  with 
trains  and  engines. 

Telegraph  Foremen. 

Linemen. 

Signal  Supervisors. 

Assistant  Supervisors. 

Signal  Maintainers  and  Assistants. 


Signal  Foremen. 

Signal  Repairmen. 

Charging  Station  Foremen.  . 
Interlocking  Powermen  and  Repairmen. 
Crossing  Watchmen. 

General  Roadmasters. 

Supervisors  of  bridges  and  buildings. 
Roadmasters. 

Section  Foremen  and  Assistants. 

B.  &  B.  Foremen  and  Assistants. 
Extra-Gang  Foremen  and  Assistants. 
Track  Walkers. 

Track  Car  Operators.! 

S06  Chief  Dispatchers. 

Train  Dispatchers. 

Agents. 


Student  Agents. 

Operators. 

Yard  Clerks. 

Messengers. 

Any  who  operate  track  cars  and  are  not 
included  above. 

Air  brake  inspectors. 

Such  employees  as  work  in  train  yards 
and  have  to  do  with  handling  of  blue 
flag  signals. 

Car  Inspectors. 


[1490]  These  examinations  are  made  by  a  full-time  doctor.  By 
the  term  “full-time  doctor”  I  mean  in  the  employ  of  the  Union 
Pacific  Railroad ;  in  all  instances  a  licensed  physician.  Tips  is  under 
my  supervision.  We  hire  them  especially  for  this  work. 

We  have  a  special  car  fitted  up  for  this  biennial  examination,  and 
it  carries  this  full-time  doctor  and  a  stenographer.  He  [  gives  the 
following  examination:  For  vision,  hearing;  he  examines  the  heart, 
the  lungs,  does  a  urinalysis;  examines  the  employees  for  hernia,  also 
for  goiter  and  poor  teeth.  I  think  that  is  all.  Also  blood  pressure; 
the  general  physical  condition  of  the  employee  is  also  examined, 
[1491]  and  for  any  deformities  present  also. 

Each  individual  examination  is  reported  to  my  office,  ^nd  we  go 
over  each  one  individually,  and,  if  we  find  any  defect,  any , variations 
from  the  normal  in  blood  pressure,  he  is  rechecked  by  oUr  division 
surgeons,  and,  of  course,  if  he  has  any  serious  defect,  if  the  blood 
pressure,  for  example,  is  over  200,  he  is  taken  out  of  servijce.  If,  as 
a  result  of  this  examination,  the  individual  employee  is  found,  in  the 
opinion  of  the  examining  physician,  subject  to  the  division  surgeon’s 
review  and  my  review,  to  be  inefficient  for  the  service  in  which  he  is 
engaged,  or  incapable  of  rendering  efficient  service  in  that  craft,  if 
he  has  had  service  sufficient  to  grant  him  a  pension,  we  advise  him  to 
take  a  pension.  If  he  has  not  service  sufficient  to  make  him  eligible 
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for  the  company’s  voluntary-pension  system,  and  if  he  is  not  a  bad 
defective,  and  we  have  some  place  where  we  can  place  him,  where  he 
will  not  be  a  hazard  to  himself  and  others,  we  try  to  employ 
SOT  him  on  some  other  division.  If  that  is  not  possible,  he  is 
simply  let  out.  In  other  words,  no  man  is  continued  in  an 
active  [1492]  service  if  the  medical  examination,  in  the  judgment  of 
the  medical  department,  proves  him  incapable  of  rendering  safe  and 
efficient  service  in  that  craft  or  quality  of  work. 

I  have  already  testified  that  these  examinations  are  made  every 
two  years,  in  the  cases  of  all  these  classes  of  employees.  There  are 
instances  where  men  are  temporarily  taken  out  of  service  and  then 
treatment  or  medical  attention  is  given  to  their  cases.  If  this  man 
comes  back  to  normal,  or  full  efficiency  and  health,  he  is  returned  to 
duty.  I  would  say  this  practice  on  the  Union  Pacific  is  a  general 
practic  by  the  class  I  railroads.  [1493]  Those  are  the  carriers  whose 
chief  surgeons  form  the  section  and  the  association  to  which  I 
referred. 

Cross  examination  bv  Mr.  Hay  : 

I  happen  to  know  how  many  are  being  examined  at  the  present 
time  on  the  Chicago  and  Alton,  and  that  is  all.  I  do  not  know  when 
that  system  of  examination  began.  I  do  not  know  when  they  started 
phvsical  examination  on  the  Milwaukee  svstem.  I  do  not  know  when 
thev  started  it  on  the  Baltimore  &  Ohio. 

I  know  the  railroads  of  the  country  do  it,  but  I  do  not  know  just 
[1494]  when  they  started  it. 

I  do  not  know  any  roads  that  do  not  have  a  physical  examination 
at  all.  I  know  a  few  roads  that  do  have  the  same  kind  of  physical 
examination  that  our  road  has.  I  know  that  the  Rock  Island  does, 
the  Rock  Island  and  the  Northwestern.  I  am  not  so  sure  about  the 
Burlington.  I  could  not  say,  but  I  think  most  all  class  A  roads  do  it 
in  some  form.  That  is  all  I  can  name,  that  to  my  personal  knowledge 
have  that  svstem.  I  know  how  manv  there  are,  but  I  cannot  name 
them.  There  are  over  51  of  the  class  I  railroads.  I  know  how  many 
class  I  railroads  there  are ;  there  are  about  128.  There  are  51  of  them 
that  have  these  examinations.  Some  of  the  others  do  not  have  any. 
[1495]  About  83  of  the  128  do  not  have  any.  That  was  up  to  1929. 
Those  are  my  last  figures. 

808  [1496]  The  examination  we  make  consists  of  hearing,  the 

heart,  the  lungs,  urine  analysis,  hernia,  goiter,  the  teeth,  blood 
pressure,  and  looking  for  deformities.  [1497]  We  have  these  specific 
conditions,  and  we  tell  our  examiner  to  look  for  anything  that  is 
wrong.  If  he  found  a  skin  disease,  he  would  report  it.  To  sum  up 
the  whole  thing,  what  we  examine  for  is  to  see  whether  the  man  is 
physically  sound.  We  look  to  see  whether  there  is  any  disease  of  any 
kind. 

If  we  find  that  the  man  is  a  sound  man — that  is,  not  diseased  as 
distinguished  from  having  some  disease — then  I  think  we  are  through 
with  our  examination.  We  do  not  undertake  to  grade  him  as  a  sound 
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man.  A  man  can  be  a  sound  man  and  be  a  mighty  slow  man.  He 
might  move  around  very  slowly  and  still  have  no  disease.  He  might 
be  utterly  incompetent  and  be  unable  to  jump  on  a  train  ih  motion, 
yet  still  be  mighty  sound  physically. 

[1498]  It  is  generally  known  that  a  good  many  men  slow  down 
when  they  get  to  be  50,  55,  or  60  years  of  age.  I  wouldn’t  ^ay  all  of 
them.  There  is  not  a  man  I  have  heard  of  who  at  65  years  |  of  age  is 
as  fast  as  he  was  at  25  years  of  age.  All  men  slow  down,  but  that 
does  not  mean  that  they  are  diseased.  There  come  about  such 
changes  in  the  physical  and  nerve  construction  of  men,  as  al  result  of 
years,  that  they  just  slow  down,  although  they  are  perfectly  well. 

A  man  may  be  very  dull  mentally  but  yet  pass  our  examination. 
If  he  is  mentally  unsound,  we  take  note  of  that.  If  he  is  crazy,  we 
make  a  note  of  that,  but  he  may  be  sound  short  of  being  cfazy,  and 
we  would  not  know  it.  [1499]  If  he  had  any  nervous  defects,  we 
would  make  note  of  them,  but  we  do  not  give  him  a  mental  j test.  We 
do  not  test  his  motility.  We  test  his  reflexes.  We  hit  him  on  the 
knee  to  see  if  it  bobs  up,  but  for  speed  we  do  not  test.  Fot*  memory 
we  do  not  test.  We  test  for  quickness  or  perception;  we  do  that  by 
testing  for  color.  We  notice  whether  they  are  slow  in  colbr  percep¬ 
tion  or  not.  It  is  one  of  our  tests.  We  do  not  have  a  recoifd  of  tests 
that  shows  how  slow’  he  is  on  color  perception,  but  ^e  can  tell 
S09  if  he  looks  and  looks  to  tell  whether  it  is  red  or  green.  We  no¬ 
tice  whether  it  is  three  or  four  minutes.  We  do  not  have  any 
timing  at  all.  [1500]  We  can  tell  whether  he  is  slow  or  not,  but  we 
do  not  make  the  test  primarily  to  discover  whether  he  is  fpist.  If  he 
v’ere  unusually  slow,  we  w'ould  make  a  note  of  it.  We  do  not  test 
his  quickness  of  perception  and  reaction  to  a  given  probleih- 

In  other  v’ords,  all  that  we  do  is  to  test  v’hether  or  not  tjhe  man  is 
physically  sound,  whether  he  is  free  from  any  disease  of  any  kincL^. 

Redirect  examination  by  Mr.  Aronson: 

I  had  made  a  computation  of  the  railroads  that  I  knoV  conduct 
these  periodic  examinations,  in  order  to  determine  the  percentage  of 
all  railroad  employees  that  those  companies  employ.  [1501]  The 
percentage  is  over  90  percent. 

The  Pennsylvania  Railroad  has  periodic  examinations,  i  The  New 
York  Central  Railroad  has  periodic  examinations.  I  believe  the 
Santa  Fe  Railroad  has  periodic  examinations. 


Recross  examination  by  Mr.  Hay  : 

With  increasing  years,  as  a  man  gets  up  to  about  55, |  60,  or  65 
years  of  age,  they  claim  there  is  a  noticeable  change  in  his  vascular 
system.  There  is  a  development  in  their  entire  vascular  sysjtem  which 
permeates  the  brain  and  the  rest  of  the  body  as  well.  That  rather 
leads  toward  the  possibility,  if  there  is  any  extra  strain  put  on,  of 
a  break. 

[1502]  As  far  as  I  knew,  about  51  of  the  Class  A  railroads  did 
carry  out  these  physical  examinations.  I  couldn’t  say  whether  they 
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are  the  same  as  the  examinations  which  I  detailed  we  make.  I  can’t 
say  whether  there  is  a  single  railroad  system  in  the  country  that  tests 
for  anything  except  diseases.  This  two-year  examination  does  not 
apply  to  all  classes  of  men.  just  to  this  list.  It  applies  to  all  in  that 
occupation  of  all  ages.  They  are  re-examined  every  two  years,  but 
I  do  not  know  about  the  other  railroads. 

809  [1503]  Dr.  Harvey  Bartle  was  called  as  a  witness  for  and 

on  behalf  of  the  plaintiffs,  in  rebuttal,  and,  having  been  first 
dulv  sworn,  was  examined  and  testified  as  follows : 

v  / 

DIRECT  EXAMINATION 

Mv  name  is  Dr.  Harvey  Bartle.  I  am  a  physician  and  surgeon. 
I  was  graduated  from  the  Medical  Department  of  the  University  of 
Pennsylvania  in  190*2,  and  I  am  licensed  to  practice  medicine  in  New 
York,  New  Jersev,  Pennsylvania,  and  Maryland.  I  am  chief  medical 

7  v  7  V  '  v 

officer  of  the  Pennsylvania  Railroad. 

V 

The  Pennsylvania  Railroad  Company  maintains  a  medical  depart¬ 
ment  under  the  caption  of  the  Voluntary  Relief  Department.  I  am 
the  head  of  the  department.  I  have  55  full-time  physicians  under 
my  jurisdiction  [1504]  on  the  railroad.  In  addition,  we  have  about 
600  local  physicians  who  are  in  general  practice,  who  do  work  for 
the  railroad. 

I  have  been  on  the  Committee  of  Direction  of  the  medical  section 
of  the  Association  of  American  Railroads  for  the  past  five  or  six  years 
and  am  now  vice  president  of  the  Medical  and  Surgical  Section  of 
the  Association.  I  have  been  and  am  still  a  member  of  the  Chief 
Surgeons’  Association  of  the  railroads. 

There  is  a  system  at  the  present  time  in  vogue  on  the  Pennsylvania 
Railroad  in  the  way  of  medical  examinations  for  employees.  Every 
applicant  for  a  position  on  the  Pennsylvania  Railroad  undergoes  a 
physical  examination  and  a  mental  examination.  There  are  periodic 
examinations  of  employees  after  their  original  entry  into  service: 
Every  two  years,  under  40  years  of  a<re;  and  yearly  thereafter.  I 
have  a  list  of  those  individuals  here.  It  is  a  printed  chart. 

In  the  case  of  employees  under  40  years  of  age,  there  is  a  medical 
examination  every  two  years  [1505]  after  the  original  entrance-into- 
service  examination.  When  they  attain  the  age  of  40,  then  the  peri¬ 
odical  examinations  in  those  classes  take  place  every  year.  Prior 
to  that  time  it  is  every  two  years.  I  have  a  list  of  occupations  that 
are  so  handled. 

(The  list  of  occupations  referred  to  is  as  follows:) 

811  “Pennsylvania  Railroad  System 

“Class  A. — Enginemen,  Firemen,  Motormen,  Motormen’s  Helpers, 
Conductors,  Brakemen,  Train  Baggagemen,  Train  Despatchers, 
Switchmen  or  Switch  Tenders,  Interlocker  Levermen,  Telegraph 
Operators,  and  Student  Operators. 
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“Class  B. — Signal  Repairmen,  Lampmen  (Signal),  Yard  Masters, 
Hostlers,  Yard  Clerks,  Station  Agents,  and  Clerks  to  Statidn  Agents 
concerned  with  train  orders  or  movements,  Baggage  Agenti,  Station 
Baggagemen,  Railroad  Crossing  Watchmen,  Street  Crossing  Watch¬ 
men,  Bridge  Watchmen,  [1505-A]  Wreck  Foremen,  Track  Foremen, 
Ticket  Examiners,  Ushers,  Messengers  whose  duties  involve  danger 
from  moving  trains,  Derrick  Engineers,  Telegraph  Repairmjen,  Crane 
Operators,  Signalmen,  Bridge  Inspectors,  Bridge  Foremen,  Track 
Walkers,  Track  Watchmen,  First  Laborers  of  Track  apd  Extra 
Gangs,  Carpenter  Foremen,  Division  Linemen,  Foremen  of  Recon¬ 
struction  Telegraph  Gangs,  Telegraph  Operators. 

“Marine  Service. — Captains,  Mates,  Pilots,  Quartermasters,  Deck¬ 
hands,  Float-men,  Bridge  Foremen,  Bridgemen,  Bridge  Motqrmen  and 
Engineers,  Engineers  and  Firemen.” 

Examinations  are  conducted  by  full-time,  licensed  physicians.  The 
clothing  is  stripped.  In  other  words,  the  body  is  bare.  A  thorough 
physical  examination  is  made,  including  the  eyesight,  hearing,  nose 
and  throat,  teeth,  general  contour  of  the  body,  heart,  lungs,  Abdominal 
masses,  changes  in  joint,  spine,  freedom  of  motion  of  spihe,  blood- 
pressure,  urine  analysis,  the  necessary  sputum  analysis,  akid  [1506} 
X-rays  if  we  deem  them  advisable. 

Besides  that  there  are  the  various  reflexes,  reflexes  of  the  eye  and 
the  knee,  to  which  reference  has  been  made  heretofore — knee  kicks, 
as  they  call  them — and  other  reflexes  indicating  the  basic  nervous 
condition.  If  any  abnormality  is  found,  then  a  neuro-psychi- 
812  atrical  examination  is  made.  In  other  words,  examination  is 
made  of  the  blood  by  a  Wassermann,  and  also  a  personality 
report,  for  want  of  a  better  term,  which  is  a  combination  of  a  psycho¬ 
logical  and  mental  examination,  which  has  to  do  with  the  cooperation 
of  the  individual,  his  attitude,  his  movement  toward  the  examiner,  his 
movement  away  from  the  examiner,  changes  in  gait,  and  sb  on. 

The  reports  of  the  examinations  are  sent  in  to  headquarters  at  my 
office  in  Philadelphia,  and  they  are  perused  by  men  directed  to  do  so, 
and  referred  to  me  in  special  cases. 

Of  course,  in  the  entrance-of-service  examination,  if  any  [abnormal¬ 
ity  is  found,  that  precludes  employment.  If  abnormality  is  found  in 
periodic  examinations,  it  depends  on  the  amount  of  abnormality  pres¬ 
ent  and  the  suggested  basic  condition  which  causes  the  changes  in 
the  reflexes,  which  cause  us  to  reconsider  and  evaluate  the  case  in  its 
entirety  from  the  standpoint  of  placement  or  the  further  continuing 
in  the  service. 

If  a  man  is  found  on  these  examinations  who  does  not}  reach  the 
standard  that  is  set,  if  he  is  entirely  disqualified,  and  he  becomes  a 
hazard  in  the  particular  position  which  he  holds,  why,  [15107]  recom¬ 
mendation  is  made  that  he  be  relieved  from  his  work  until!  the  condi¬ 
tion  be  corrected;  or,  if  permanent,  we  so  state.  Stated  tlifferently, 
if  a  man  is  found  not  to  be  equaling  the  standards  that  are  set,  he 
is  either  temporarily  or  permanently  taken  out  of  the  active  service. 


i 
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Cross-examination  by  Mr.  Hay: 

The  active  list  of  employees  of  the  Pennsylvania  Railroad  now  is 
between  120,000  and  130,000  men.  We  examine  some  of  them  more 
than  once  a  year,  but,  as  a  rule,  once  a  year  after  the  age  40. 
Roughly  speaking,  I  would  imagine  we  examine  60,000  or  70,000  men 
in  the  course  of  a  year.  I  have  fifty-five  men  on  my  staff.  The  spe¬ 
cial  cases  are  referred  to  me,  and  if  I  deem  it  advisable,  and  the 
conditions  warrant,  I  refer  them  to  my  specialists.  For  instance, 
an  eye  case  is  referred  to  my  one  or  two  or  three  oculists  that 

813  I  have  scattered  over  the  system,  [1508]  and  the  neurological 
or  mental  cases  are  referred  to  my  neuro-psychiatrists — these 

full-time  men. 

These  examinations  cover  the  various  phases  of  the  physical  and 
nervous  conditions.  We  give  the  complete  physical  and  nerve  exami¬ 
nations.  Basically,  we  examine  to  discover  whether  the  man  is 
physically  sound  or  unsound. 

We  test  what  might  be  called  the  performance  capacity  of  an 
individual  along  the  lines  I  indicated  in  my  testimony.  That  is, 
approaching  the  doctor  or  going  away  from  the  doctor,  his  gait, 
his  motions,  his  attitude,  his  movements  of  his  arms,  his  answering 
of  questions — whether  he  does  it  promptly ;  whether  or  not  in  answer¬ 
ing  the  tests  from  the  visual  cabinet  he  does  it  promptly — whether 
there  is  slow  cerebration  or  not.  In  a  general  way,  we  are  not  testing 
for  particular  physical  infirmity.  It  is  a  blanket  approach  to  the 
whole  subject.  After  vou  have  been  in  the  service  15  vears.  you  can’t 
help  doing  otherwise. 

[1509]  We  examine  him  for  the  speed  with  which  he  walks  back 
and  forth.  As  soon  as  he  opens  the  door,  we  ascertain  the  speed  of 
the  man.  It  is  a  part  of  our  business.  We  do  not  measure  the 
speed.  When  we  come  to  write  up  the  report  finally,  we  say  that 
he  come  in  slowly  or  rapidly.  If  there  is  a  slowing  up  of  the  speed, 
that  phase  of  the  examination  is  pursued  to  a  greater  extent.  When 
a  man  comes  in  the  door,  without  our  having  advised  him  that  he  is 
undergoing  a  test  for  speed,  I  expect  my  examiners  to  watch  that 
man  walk  from  the  door  up  to  the  examiner’s  seat  and  to  record 
whether  he  walks  rapidly  or  slowly.  If  a  man  happens  to  come  in 
timidly  or  rather  leisurely,  that  is  considered  in  the  evaluation  of 
the  entire  examination  or  the  findings.  From  the  moment  he  enters 
the  office  we  record  the  movements. 

That  is  not  necessarily  the  only  speed  test.  [1510]  If  the  condi¬ 
tion  warrants  it,  or  if  there  is  any  suggestion  that  there  is  a  slowing 
up  of  the  speed,  or  any  abnormality  in  movements,  then  we  pursue 
the  examination  to  greater  extent.  We  determine  whether  to  <rive 
him  any  additional  examination  by  his  approach  to  the  desk. 

814  The  approach  from  the  door  to  the  desk  would  be  one  of  them. 
There  are  factors  determining  whether  we  should  test  his 

speed  further.  Say,  “Mr.  Jones,  remove  your  clothing.”  There  is 
another  way  of  determining  whether  he  is  slow  or  whether  there  is 
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some  abnormal  condition.  “Put  on  your  clothing.”  If  there  are 
any  abnormalities  in  the  reflexes,  then  he  is  referred  to  me,  and 
through  me  to  one  of  my  psychiatrists. 

The  examination  is  to  discover  whether  or  not  the  man  is  sound, 
that  is  free  from  any  physical  disease.  A  man  may  not  be  Very  slow 
and  still  be  sound  physically.  The  two  must  work  together;  you 
can’t  separate  them.  I  do  not  mean  to  say  that  because  a  min  is  slow 
he  has  necessarily  something  wrong  in  the  way  of  disease,  j  [1511]  I 
say  that  it  is  an  indication  to  us  that  we  should  pursue  the  (examina¬ 
tion  in  greater  detail.  A  man  may  be  perfectly  sound  anjd  still  be 
slow ;  it  does  not  happen  as  a  rule. 

There  may  be  some  change  in  a  man’s  ability  between  5p  and  65. 
That  change  is  not  necessarily  considerable.  As  a  man  getd  up  to  55, 
60,  or  65  years  of  age,  there  is  a  gradual  slowing,  but  not  tlo  a  point 
that  we  would  consider  it  a  hazard  in  our  work  in  our  valuation  of 
the  physical.  From  the  standpoint  of  efficiency,  a  man  does  not 
necessarily  slow  down  unless  there  are  other  basic  conditions  involv¬ 
ing  the  issue.  As  a  rule  there  is  not  enough  slowing  down  t|hat  comes 
to  a  man  [1512]  at  any  time  in  his  life  that  tends  to  rendei*  him  less 
capable  of  jumping  on  and  off  moving  cars  than  at  a  foriper  period 
in  his  life,  as  to  make  him  a  hazard.  That  is  what  I  mdan  to  say 
exactly — not  to  make  him  a  hazard  to  himself — jeopardizing  himself, 
his  life,  and  property. 

Men  differ  as  they  grow  older.  Some  are  disposed  to  sjlow  down 
less  than  others.  To  take  men  by  and  large,  it  is  not  true  that  the 
average  man  at  the  age  of  60  or  65  has  so  far  slowed  do\fn  as  that 
in  the  exercise  of  best  judgment  he  should  not  undertake  to  engage  in 
an  occupation  that  demands  his  jumping  on  and  off  moving  trains, 
unless  there  are  other  basic  conditions  involving  the  issue.  The  other 
basic  conditions  are  focal  infections,  blood  conditions,  and  such 
like.  The  fact  that  he  has  simply  advanced  to  age  65, 
815  although  he  may  be  perfectly  sound,  does  not  tend  tp  make  the 
normal  individual  less  fit  for  that  occupation  than  Jhe  was  at 
a  vounger  age. 

%/  ~  ”  i 

[1513]  I  think  at  age  TO,  which  we  follow,  a  man  would  possibly 
slow  down  to  such  an  extent  that  he  ought  not  to  engage  in  that 
exercise  or  occupation.  I  think  that  up  to  70  a  man  can  h[op  on  and 
jump  off  trains  not  just  the  same  as  he  did  when  he  wa&  younger, 
but  not  to  make  himself  a  hazard  to  himself  or  others. 

I  don’t  drive  an  automobile.  I  never  did;  I  have  some!  one  drive 
for  me.  I  am  sixty  years  of  age. 

I  am  a  railroader — 33  vears. 

i 

[1514]  In  a  measure  it  is  true  that  the  younger  men,  ambng  whom 
are  what  we  call  the  speed  artists  on  the  street,  running  automobiles, 
are  prevalent,  and  that  as  they  grow  older  they  prefer  a  slower  speed. 

In  these  tests  we  make,  we  make  a  test  for  endurance  whbn  there  is 
an  indication  for  it.  Let  me  explain.  We  have,  for  instance,  a  man 
who  walks  into  the  office.  We  take  his  pulse,  and  it  is  somewhat  rapid. 
Then  we  give  the  auxiliary  test.  In  other  words,  if  you  will  permit 
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me  to  illustrate  it,  we  make  him  raise  his  body  that  way  [indicating] 
20  times,  very  probably  the  height  of  one  step  or  the  rung  of  a  chair, 
and  then  we  take  the  heart  rate  immediately  after  that,  and  then 
again  two  or  three  minutes  afterwards,  to  see  how  long  it  takes  the 
heart  to  come  back  to  the  normal  speed.  That  constitutes  a  part  of 
our  regular  test,  whenever  there  is  indication  for  it.  If  a  man  comes 
in  and  his  pulse  is  72,  then  there  is  no  indication  for  any  other  test. 
Unless  there  is  some  special  indication,  we  do  not  make  that  test. 

[  1515]  An  endurance  test  is  the  same  thing  as  a  fatigue  test. 

We  make  a  test  for  memory.  The  test  is  frequently  to  have  them 
repeat  stories.  That  probably  is  more  often  carried  on  by  our  neuro- 
psychiatrists,  when  we  refer  them  to  neuropsychiatrists  for  examina¬ 
tion.  We  make  them  repeat  some  of  the  typical  stories  that  neuro-. 
psychiatrists  use.  We  do  not  keep  a  record  of  those  stones;  they  are 
printed,  though. 

The  physical  and  memory  tests  are  all  combined  in  a  corn- 
816  plete  examination.  There  is  the  personality  study  and  the 
psychological  study  to  the  limit  that  we  go  in  those  cases. 
We  have  the  physical  examination.  They  are  so  combined  and  cor¬ 
related.  Then,  in  asking  him  questions,  if  we  have  to  repeat  a  ques¬ 
tion  to  him,  it  is  really  a  test  for  memory — whether  it  registers  with 
the  man. 

[1516]  We  can't  help  making  a  memory  test  in  our  examination 
of  the  individual.  If  there  is  anv  abnormality  found  in  the  memory 
test,  then  he  is  referred  for  a  more  detailed  examination  by  a  neuro- 
psychiatrist.  Our  examination  is  not  primarily  to  discover  the  phys¬ 
ical  soundness  of  the  man.  We  give  him  a  mental  test.  I  have  been 
trying  to  get  across  that  there  is  a  personality  study,  a  psychological 
study,  which  combines  with  it  a  physical  study.  And  the  extent 
of  the  examinations  we  give,  I  have  indicated  in  my  testimony. 

I  can?t  say,  but  I  think  35  years  is  the  entrance-of-service  age  of 
individuals  on  the  Pennsylvania  Railroad.  That  is  for  entirely  new 

4/ 

men,  who  have  not  been  in  the  service  at  all.  If  they  are  furloughed, 
then  they  come  in  as  essentially  new  men.  but  their  age  limit  goes 
up  to  a  higher  limit. 

[1517]  George  H.  Wakfel  was  called  as  a  witness  for  and  on  be¬ 
half  of  the  plaintiffs  in  rebuttal  and,  having  been  first  duly  sworn, 
w-as  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Aronson: 

My  name  is  George  H.  Warfel.  I  first  entered  railroad  service  in 
1902  as  a  laborer.  Since  my  entrance,  I  have  been  in  the  main¬ 
tenance  of  way  and  transportation  departments.  I  have  had  charge 
of  the  safety  and  accident-prevention  work  on  the  Union  Pacific  for 
eight  years,  beginning  with  January  1,  1927.  During  that  time,  and 
until  a  short  time  ago1,  when  I  took  my  present  position,  I  have  been 
a  member  of  the  National  Safety  Council,  having  served  on  various 
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committees  in  the  steam  railroad  section  of  the  National  Safety 
Council  and  as  its  general  chairman.  I  have  also  had  tlfe  [1518] 
chairmanship  of  several  committees  in  the  safetV  section 

817  of  the  American  Railway  Association. 

I  have  kept  myself  informed  with  reference  to  the  safety  per¬ 
formance  of  American  railroads  and  on  American  railroads  in  acci¬ 
dent-prevention  work.  It  was  part  of  my  work,  in  charge  of  the 
accident-prevention  W’ork  on  our  own  line,  to  familiarize  myself  with 
the  statistics  showing  the  performance  on  other  roads,  as  reported 
by  the  Interstate  Commerce  Commission;  also  to  check  dp  on  the 
accident  experience  of  other  roads,  the  reports  of  individual  acci¬ 
dents  and  their  causes,  in  order  that  we  might  better  carry  on  the 
accident-prevention  program  of  our  own.  In  that  work  I  kept  myself 
fairly  familiar  with  the  statistics  that  show  the  improvement  or 
otherwise  in  the  way  of  the  safety  performance  on  American  rail¬ 
roads.  The  statistics  that  show  that  are  the  statistics  of  the  Inter¬ 
state  Commerce  Commission. 

I  have  some  statistics  prepared,  which  are  summary  statistics, 
showing  the  safety  experience  of  railroads  through  a  series  of  years. 
The  first  of  these  exhibits  is  marked  in  pencil  as  No.  1,  and  [1519] 
it  is  one  showing  the  ratio  of  passengers  killed  to  passengers  carried 
in  train  and  train-service  accidents  on  all  roads  in  the  United  States, 
years  1905  to  1935,  by  five-year  steps.  It  shows  that  ther^  was  one 
passenger  killed  for  each  1,376,000  in  1905,  and  that  that  ratio  has 
been  constantly  increasing — rather,  decreasing  so  far  as  the  ratio  of 
passengers  killed  to  those  carried  is  concerned — until  in  19te  we  had 
a  ratio  of  one  passenger  killed  for  each  11,965,000  carried.  This 
classification  or  designation,  “Train  and  train-service  accidents”,  is 
the  Interstate  Commerce  Commission’s  definition.  That  is,  these 
accidents  are  those  defined  by  the  Commission  as  train  iind  train- 
service  accidents. 

(Table  entitled  “Ratio  Passengers  Killed  to  Passenger^  Carried, 
Train  and  Train-Service  Accidents,  All  Roads  in  United  States”, 
was  marked  “Plaintiffs’  Exhibit  85”,  and  was  thereupon  received  in 
evidence.) 

The  next  exhibit  prepared  was  one  which,  had  I  known  that  Dr. 
Parmelee  was  introducing,  somewhat  similar  as  to  figures,  I  might 
have  eliminated.  It  shows  the  volume  of  freight  fraffic  and 

818  the  length  and  speed  of  freight  trains  for  a  period  from  1923 
to  1934,  inclusive. 

The  purpose  of  that  table  was  merely  to  show  the  relative  [1520] 
trends  of  the  train  miles  and  the  freight  car  miles,  as  shotan  in  the 
first  two  columns,  and  of  the  average  number  of  cars  p^r  freight 
train  and  the  average  speed  of  trains,  in  considering  the  further 
tables  which  follow,  showing  the  safety  performance  of  thej  railroads 
by  casualties  to  employees.  So,  the  relevancy  of  this  tible  from 
the  safety  standpoint  appears,  or  at  least  is  submitted  as  Appearing, 
after  my  subsequent  exhibits  are  considered. 
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(Table  entitled  “Volume  of  Freight  Traffic,  Length  and  Speed  of 
Trains’7,  was  marked  “Plaintiffs’  Exhibit  86”,  and  was  thereupon 
received  in  evidence.) 

I  have  prepared  a  tabulation  entitled  “Reduction  in  Frequency  of 
Train  Accidents.”  The  number  of  accidents  as  shown  in  the  third 
column,  are  from  table  61  of  the  Interstate  Commerce  Commission’s 
annual  accident  bulletins  for  the  various  years.  The  figures  for 
freight,  passenger,  and  work-train  miles  and  car  miles  are  from  the 
Interstate  Commerce  Commission’s  operating  statistics  for  Class  I 
railroads.  I  vouch  for  this  tabulation  as  being  correctly  drawn  from 
those  sources. 

[1521]  (Table  entitled  “Reduction  in  Frequency  of  Train  Acci¬ 
dents”  was  marked  “Plaintiffs’  Exhibit  87”,  and  was  thereupon  re¬ 
ceived  in  evidence.) 

I  also  prepared  a  tabulation  entitled  “Improvement  in  Safety  of  all 
Employees,  Class  I  Roads.”  This  tabulation  was  drawn  from  the 
sources  indicated  at  the  foot  of  the  sheet.  I  similarly  vouch  for  this 
as  being  correctly  drawn  from  those  sources.  This  relates  to  the 
number  of  employees’  casualties  to  the  millions  of  man-hours  worked. 

In  the  first  column  are  shown  the  number  of  man-hours  worked  by 
all  railroad  employees  for  each  of  the  years  from  1923  to  1935,  inclu¬ 
sive.  Those  figures  so  shown  in  that  column  are  thousands,  as  shown 
at  the  head  of  the  column.  The  three  ciphers  at  the  head  of  the 
column  indicate  that  three  ciphers  are  omitted  to  the  right. 
S19  Therefore,  to  get  the  actual  figure,  three  ciphers  should  be 
added  to  each  of  the  figures  in  the  first  numerical  column.  The 
first  figure,  that  for  1923,  is  4,856,964,000.  [1522]  That  exhibit  sim¬ 
ilarly  shows  an  almost  uninterrupted  improvement  in  the  safety  per¬ 
formance  of  the  Class  I  railroads,  amounting  to  78  percent  decrease 
in  the  casualty  rate  for  1935  as  compared  to  1923. 

(Table  entitled  “Improvement  in  Safety  of  all  Employees,  Class  I 
Roads”,  was  marked  “Plaintiffs’  Exhibit  88”  and  was  thereupon  re¬ 
ceived  in  evidence.) 

I  prepared  also  an  exhibit  entitled  “Improvement  in  the  safety  of 
trainmen,  Class  I  Roads.”  The  word  “trainmen”  is  there  used  more 
comprehensively  than  as  the  conventional  term  to  mean  the  baggage¬ 
men  and  the  brakemeri  on  the  train.  It  is  a  term  as  used  and  defined 
by  the  Interstate  Commerce  Commission  to  include  the  general  group 
of  conductors  and  brakemen,  engineers  and  firemen,  switch-engine 
foremen  and  switchmen,  train  baggagemen,  and  flagmen.  I  drew 
these  statistics  from  the  sources  stated  at  the  bottom  of  the  sheet.  I 
also,  on  my  oath,  vouch  for  these  statistics  as  correctly  so  drawn. 

[1523]  (Table  entitled  “Improvement  in  the  Safety  of  Trainmen, 
Class  I  Roads”,  was  marked  “Plaintiffs’  Exhibit  89”  and  was  there¬ 
upon  received  in  evidence.) 

I  might  say  that  this  Exhibit  89  was  merely  in  confirmation  of  the 
previous  exhibit,  Plaintiffs’  Exhibit  88. 

The  trainmen’s  group  is  generally  conceded  to  be  the  more  hazard¬ 
ous  group  of  railroad  occupations,  and  the  general  decrease  in  the 
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casualty  rate  to  all  employees,  as  shown  in  Exhibit  88,  whicfi  applied 
to  those  non-hazardous  as  well  as  hazardous  occupations — for  in¬ 
stance,  it  includes  all  station  agents — table  88— clerical,  professional, 
and  executive  employees ;  and  to  show  that  this  similar  ratio  applied 
in  the  more  hazardous  occupations,  Exhibit  89  was  prepared. 

I  think  it  is  very  self-evident  that  the  safety  of  operation  bn  Ameri¬ 
can  railroads  has  been  very  much  improved  in  the  period  which  these 
tables  cover.  It  has  been  very  [1524]  much  improved.  The 

820  record  is  very  much  better  as  of  the  present  time  as  compared 
with  any  past  period  of  which  we  have  record.  That  is  up  to 

and  including  the  year  1935.  That  is  the  latest  year  for  which  I  have 
statistics. 

I  am  familiar  with  the  operation  of  the  National  Safety  Council. 
The  National  Safety  Council  is  an  organization  supported  by  mem¬ 
berships  of  various  industries  throughout  the  country — practically 
all  industries  in  the  country — for  the  purpose  of  collecting  and  dis¬ 
tributing  information  in  regard  to  industrial  accidents  and  means 
to  prevent  them.  It  is  the  source  of  perhaps  the  most  general  infor¬ 
mation  and  the  most  definite  information  on  accident  prevention  in 
the  country.  It  is  a  non-profit  organization,  so  it  spends  all  the 
money  that  it  gets  constantly  in  promoting  accident  prevention  and 
safety  throughout  the  country,  not  only  industrial  safety  but  public 
safety  as  well. 

[1525]  I  know  that  a  citation  was  awarded  the  Southerp  Railroad 
as  a  part  of  the  annual  contest  of  the  National  Safety  Council  for  the 
best  safety  performance  of  the  railroads. 

(Photostatic  copy  of  Certificate  of  Special  Commendation,  Na¬ 
tional  Safety  Council,  awarded  to  Eastern  Lines  of  the  Southern 
Railway  System,  was  marked  “Plaintiffs’  Exhibit  90”  and  rwas  there¬ 
upon  received  in  evidence.) 

The  figures  of  man-hours  operated  without  an  employee  fatality 
are  taken  from  the  records  of  the  Interstate  Commerce  Commission, 
Bureau  of  Statistics. 

CROSS-EXAMINATION 

I 

I  have  been  connected  with  the  National  Safety  Counbil.  I  am 
familiar  with  the  work  of  that  organization. 

The  [1526]  National  Safety  Council  had  its  inception  about  1911 
or  1912.  Its  activities  have  very  steadily  and  rather  gradually  ex¬ 
tended  and  increased.  I  should  not  say  they  had  pretty  well  covered 
the  country  in  organization  for  industrial  safety  about  1920,  1921, 
or  1922 ;  in  fact,  I  don’t  think  they  have  yet.  There  is  still  a  great 
deal  to  be  done  in  the  field  of  accident  prevention  in  this  country. 
The  Council  itself  does  not  make  improvements.  It  is  an 

821  agency  for  collecting  and  disseminating  safety  information 
and  accident  -  prevention  information.  Improvements  are 

made  by  the  industries  which  support  it.  I  think  its  work  has  been 
more  and  more  extensive  and  thorough  as  the  years  have 
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I  think  it  is  generally  true  that  there  has  been  for  the  last  10,  15, 
or  20  years — 15  years  particularly — an  aggressive  safety  campaign 
throughout  the  industries  of  this  country.  I  think  most  of  them 
have  made  great  progress.  [1527]  That  is  true  in  the  fields  of  rail¬ 
road  and  industrial  activity.  There  has  grown  up,  largely  through 
the  activity  of  the  Safety  Council  and  those  cooperating,  a  very 
strong  safety-first  sentiment  in  industry.  It  has  not,  unfortunately, 
extended  to  automobile  travel.  I  was  making  that  mental  reservation. 
In  industry  it  has,  and  I  think  industry  is  very  proud  of  it. 

In  addition  to  the  men  themselves  being  in  their  work  more  care¬ 
ful,  or  attempting  to  be,  a  great  many  mechanical  safety  devices  have 
been  installed.  That  has  been  true,  very  largely  true,  on  railroads. 
In  fact,  the  investment  in  accident-prevention  equipment  probably 
antedated  the  more  aggressive  campaign  among  employees,  because 
the  first  effort  of  railroads  was  devoted  to  the  protection,  particularly, 
of  passenger  trains  by  the  installation  of  double  tracks,  block  signals, 
interlocking  plants,  and  the  higher-grade  passenger  equipment.  The 
railroads  have  made  great  outlays  of  [1528]  money  and  have  ex¬ 
tended  great  effort  in  that  direction. 

I  should  not  say  that  first  place  should  be  given  to  that  activity 
in  grading  the  things  that  have  contributed  to  this  fine  record  of 
the  railroads.  I  think  it  has  gone  along  pretty  well  hand  in  hand 
between  educational  cooperation  of  the  employees  and  investment 
and  wise  planning  by  the  management.  The  employees  have  been 
encouraged  to  be  more  careful,  and  they  have  cooperated  pretty 
finelv. 

•j 

Referring  to  Exhibit  88,  table  4,  that  shows  the  low  mark  for 
persons  killed,  or  the  number  of  persons  killed,  was  in  1933,  473.  In 
1934  there  were  500;  in  1935  there  were  535.  That  is  a  numerical 
increase.  You  will  notice  that  the  man-hours  increased  from 
822  1933  to  1934  quite  decidedly  also.  Then  I  have,  at  the  right, 

“Total  casualty  rate  per  million  man-hours.5'  There  was  a 
very  slight  fluctuation  in  1934  as  compared  with  1933;  but  [1529] 
the  figure  for  1935  is  the  lowest  casualty  rate  ever  attained  by  the 
railroads  of  this  country  in  casualties  per  million  man-hours.  It  has 
run  pretty  close  for  the  last  three  years,  and  I  think  it  will  probably 
continue  to  be  so.  The  very  pronounced  reductions  that  have  been 
made  in  accidents  of  all  kinds  have  brought  that  curve  down  until 
I  think  it  must  necessarily  flatten  out. 

Exhibit  87,  under  train  accidents  per  million  train  miles,  shows 
that  there  was  a  slight  increase  in  1934  over  1933,  and  again  in  1935 
over  1934  per  million  train  miles.  You  will  notice  in  the  “per  ten 
million  car  miles55  in  the  righthand  column,  however,  that  the  rate 
per  million  car  miles  has  continually  diminished.  There  has  been 
very  little  difference  in  the  last  three  years  on  that. 

In  the  reports  that  come  in  to  the  Interstate  Commerce  Commis¬ 
sion,  they  do  not  include  among  their  accidents  a  man  who  has  been 
out  less  than  three  days.  A  reportable  casualty  to  an  employee  is 
one  sufficient  to  incapacitate  him  from  performing  his  ordinary 
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duties  for  more  than  three  days  in  the  aggregate  during  the  ten  days 
immediately  following  his  accident.  They  [1530]  do  include  casual¬ 
ties  to  passengers,  of  more  than  one  day. 

Referring  to  Exhibit  87  “Train  Accidents  per  Million  Tram  Miles’V 
train  accidents  involve  or  include  all  accidents  in  connection  with 
the  operation  of  railroad  trains,  which  result  in  property  damage 
of  more  than  $150  to  the  property  of  the  railroad. 

If  an  automobile  accident  at  a  grade  crossing  resulted  only  in 
a  demolished  automobile  but  did  not  cause  damage  to  railrCad  prop¬ 
erty  in  excess  of  $150,  it  would  not  be  regarded  as  a  train  accident. 
If  a  person  is  killed  or  seriously  injured,  that  would  b0  a  train- 
service  accident.  I  have  a  list  of  train-service  accidents. 

May  I  explain  that  the  train-service  accidents  are  accidents  arising 
in  connection  with  the  operation  of  trains,  which  result  in 
823  reportable  casualties  to  persons,  regardless  of  property  dam¬ 
age,  and  so  all  of  them  are  included  in  the  exhibit  of  casualties 
which  immediately  follows — casualties  of  all  employees.  That  em¬ 
braces  all  train  and  train-service  casualties.  But  it  does  r^ot  include 
automobile  passengers  who  may  be  killed,  or  casualties  of  that  sort. 
I  don’t  have  here  a  compilation  of  train-service  [1531]  accidents,, 
which  showTs  the  number  of  those  accidents  and  the  results  of  them. 

Redirect  examination  by  Mr.  Aronson  : 

These  classifications  that  are  used  are  not  my  classifications;  they 
are  the  classifications  of  the  Commission. 


[1532]  Dr.  Harvey  Bartle  was  recalled  as  a  witness  for  and  on 
behalf  of  the  plaintiff,  in  rebuttal,  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows : 

Further  cross  examination  bv  Mr.  Hay: 

•/ 

I  have  figures  for  a  few  years  here  of  the  number  of  persons  or 
the  percentage  of  persons  found  in  the  course  of  the  year  to  be 
physically  disabled  and  discarded  or  eliminated  from  the  service  on 
that  account.  For  instance,  in  1928  there  were  54.  In  1929  there 
were  240.  In  1934  there  wrere  83.  In  1935  there  were  97.  That  is  a 
total  in  four  years  of  474. 

I  have  not  the  ages  of  those  removed  from  service  on  account  of 
physical  disability.  From  my  memory  I  would  say  [153^]  that  the 
larger  percentage  of  those  removed  for  physical  disability  falls — 
these,  of  course,  you  understand,  are  as  a  result  of  disease — between 
60  and  70. 


824  Ralph  Budd  was  called  as  a  witness  on  behalf  of  the  plain¬ 
tiffs  in  rebuttal  and,  having  been  first  duly  sworn,! was  exam¬ 
ined  and  testified  as  follows : 

Direct  examination  by  Mr.  McInnis: 

I  reside  at  Chicago  and  I  am  president  of  the  Chicago,  [Burlington 
&  Quincy  Railroad.  I  first  entered  railroad  employment  the  begin- 
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ning  of  1900.  My  first  job  on  a  railroad  was  draftsman.  I  had  had 
engineering  training  at  the  time  I  entered  railroad  service.  I  had 
the  degree  of  bachelor  of  science  in  civil  engineering,  from  Highland 
Park  College,  Des  Moines,  Iowa. 

I  stayed  in  the  drafting  office  a  short  time,  and  then  advanced 
through  the  positions  of  rodman,  instrumentman,  and  assistant  engi¬ 
neer,  on  the  Chicago  Great  Western,  remaining  there  three  years. 

I  was  then  three  years  on  construction  work  in  Missouri  for  the 
Chicago,  Rock  Island  &  Pacific  in  various  positions,  including  assist¬ 
ant  engineer,  general  roadmaster  of  construction,  and,  finally,  division 
engineer. 

[1538]  After  about  a  year  on  construction  work  on  the  Chicago 
Great  Western,  I  went  to  the  Canal  Zone  in  1906,  and  remained  there 
until  1909.  In  the  Canal  Zone  I  had  charge  of  enlarging  the  capacity 
of  the  old  Panama  Railroad,  as  chief  engineer,  and  later  of  locating 
and  practically  completing  the  present  Panama  Railroad. 

On  my  return  from  Panama  in  1909  I  spent  three  years  in  Oregon, 
Washington,  and  California  on  reconnaissance  work,  location,  con¬ 
struction,  and  maintenance  as  chief  engineer  of  the  so-called  Hill 
lines,  which  are  jointly  owned  by  the  Great  Northern  and  Northern 
Pacific,  being  the  Spokane,  Portland,  and  Seattle  and  affiliated  roads. 

At  the  end  of  1912  I  went  to  St.  Paul  and  became  assistant  to  the 
president  of  the  Great  Northern.  For  the  next  six  years  I  was 
assistant  to  the  president,  chief  engineer,  and  executive  vice  president. 

In  1919  I  became  president  of  the  Great  Northern  and  con- 
825  tinued  in  that  place  until  the  first  of  January  1932,  since  when 
I  have  been  the  president  of  the  Burlington  at  Chicago. 

I  spent  the  summer  of  1930  in  Russia,  examining  and  reporting  on 
the  railway  system  of  that  country,  with  a  view  of  Americanizing  it, 
and  in  their  language  rationalizing  the  railway  system  there.  I  made 
that  study  in  the  [1539]  Soviet  Republic  at  the  invitation  of  the 
Soviet  Government. 

We  have  a  voluntary  pension  plan  on  the  Chicago,  Burlington  & 
Quincy  Railroad.  That  was  established  in  1922.  It  may  have  been 
established  the  very  latter  part  of  1921.  I  think  it  became  effective 
January  1,  1922.  The  Great  Northern  had  a  voluntary-pension  plan 
at  the  time  I  was  in  service  on  that  railroad.  That  was  established 
while  I  was  in  that  service. 

In  my  general  experience  in  railroading  I  have  had  occasion  to 
observe  and  know  something  in  general  of  the  operation  of  the  volun¬ 
tary  pension  plans  on  the  railroads  generally.  The  advantages  which 
the  Burlington  management  and  I  seek,  and  to  a  large  extent  get,  by 
the  voluntary  pension  plan  on  the  Burlington  Railroad,  are  by  way 
of  having  a  more  loyal  group  of  employees,  by  insuring  the  continuity 
of  the  service,  and  thus  a  better-satisfied  lot  of  men,  whose  efficiency 
is  thereby  substantially  increased. 

The  purposes  of  the  maintenance  of  the  voluntary  pension  system 
on  the  Great  Northern  while  I  was  its  chief  executive  were  [1540] 
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the  same  as  I  have  stated  they  are  on  the  Burlington.  I  am,  in  a 
general  way,  still  familiar  with  Great  Northern  affairs. 

I  think  I  feel  qualified  to  state  what  is  the  prevailing  qr  general 
view  of  railroad  management  in  the  United  States  as  to  what  justifies 
the  voluntary  pension  plans. 

The  reasons  I  have  given  are  perhaps,  very  briefly,  the  main  points. 
I  should  say  that  there  is  nothing  any  more  valuable  or  ;any  more 
important  in  managing  a  property  than  to  have  a  good  esprit  de 
corps,  and  a  sense  of  loyalty  and  a  good  cordial  relationshi|p  between 
the  management  and  the  men.  That  is  fostered  by  having  a  con¬ 
tinuity  of  service,  and  by  having  men  who  have  a  pride  in  their 
accomplishments  and  faith  in  the  management.  One  ot  the  sat¬ 
isfactions  of  living,  I  think,  comes  from  having  a  keady  job 
826  and  having  faith  in  what  one  is  doing,  and  in  the  people  that 
are  directing  it.  All  those  are  fostered  by  the  assurance  that 
the  pension  system  gives,  that  these  men,  at  the  end  of  their  con¬ 
tinuous  service,  will  have  a  pension.  j 


I  know  whether  the  Burlington  Railroad  called  to  the  attention 
of  the  employees,  at  the  time  of  the  formation  of  its  system,  its  pur¬ 
pose  in  forming  it,  to  inspire  loyalty  and  to  bring  about  continuity 
of  service.  The  instrument  I  hold  in  my  hand  is  a  circular  concern¬ 
ing  the  pension  system  on  the  Burlington  system.  It  is  dated  Chicago, 
January  1,  1922,  and  is  signed  by  Hale  Holden,  president.  [1541] 

(Chicago,  Burlington  and  Quincy  Railroad  circular  in  re  Pension 
System,  January  1, 1922,  was  marked  “Plaintiff’s  Exhibit  No.  91”  and 
received  in  evidence.) 

Mr.  McInnis.  So  that  the  evidence  may  be  understood,  I  merely 
read  the  last  paragraph : 

“The  Company  hopes  that  this  voluntary  establishment  of  a  Pen¬ 
sion  System,  which,  under  certain  conditions  will  assure  t0  employees 
an  income  when  unable  to  work  either  by  reason  of  age  or  permanent 
incapacity,  will  confirm  to  them  this  Company’s  appreciation  of 
faithful  services  and  its  interest  in  their  welfare,  thereby  increasing 
their  desire  to  render  long  service,  and  in  the  devotion  of  their  best 
efforts  to  the  Company  that  they  will  continue  that  spirit  of  loyalty 
and  co-operation  which  has  been  so  well  established.” 

Mr.  Budd  (continuing) :  | 

[1542]  Loyalty  on  the  part  of  the  employees  has  very  dreat  money 
value  to  an  enterprise  such  as  ours.  As  I  have  just  stated,  there  is 
very  great  value  attached  to  a  fine  esprit  de  corps,  and  i  enthusiasm 
and  loyalty  in  any  organization  composed  of  a  group  of  (workers. 

I  think  I  am  familiar — in  a  general  way,  and  not  as  a  lajwyer  would 
familiarize  himself  with  it — with  the  pension  plan  proposed  to  be 
created  by  the  retirement  act  and  the  tax  act  which  are  in  ques- 
827  tion  here.  I  know  the  general  effect  of  those  statiitee/  In  my 
opinion,  the  retirement  plan  so  constituted  would  have  a  tend¬ 
ency  to  destroy  either  or  both  continuity  of  service  and  loyalty  in 
the  railroad  service,  created  by  the  voluntary  pension  plans,  because 
the  employees  no  longer  would  base  their  claims  and  rights  for  pen- 
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sions  upon  tlie  continuity  of  service  with  a  given  company,  as  they 
do  now.  That  is  because  of  the  pooling  of  service  in  the  Government 
plan,  because,  at  present,  continuity  is  necessary  in  order  to  establish 
the  tenure  of  work  to  calculate  the  pension,  and  that  would  no  longer 
be  the  case. 

In  the  matter  of  loyalty,  loyalty  at  present  runs  to  the  company 
and  to  the  management  which  gives,  administers,  [1543]  and 

828  distributes  the  pension.  It  would  not,  under  the  proposed 
arrangement,  do  that,  but  the  men  would  have  to  look  to  some 

Governmental  agencv.  and  their  lovaltv,  naturallv,  would  tend  to  be 
weaned  away  from  the  management  to  that  extent. 

Of  course,  I  do  not  anticipate  that  our  entire  personnel  would 
become  disloyal,  but  the  tendency,  nevertheless,  would  be  to  shift 
about  from  one  road  to  another,  or  from  a  railroad  to  some  other 
employment,  and  it  would  be  certain  to  break  down  the  morale,  and 
make  more  difficult  the  establishment  of  the  esprit  de  corps  which 
I  consider  a  verv  vital  thine:  in  the  management  of  railwavs. 

I  have  given  a  good  deal  of  study  to  the  general  subject  of  con¬ 
solidation  and  some  study  to  the  particular  consolidations  which 
might  affect  the  roads  that  I  was  working  for,  and,  of  course,  more 
recentlv.  all  railwav  presidents  have  had  the  matter  of  coordination 
brought  before  them.  In  my  opinion,  the  pension  act  would  have 
no  effect  on  bringing  [1544]  about  consolidations  or  coordinations,  or 
otherwise. 

We  know  that  efficiency  increases  very  much  with  experience.  That 
is  shown  both  in  the  amount  of  work  that  is  done,  and  also  it  shows 
up  in  the  injuries  and  accidents  to  the  employees. 

I  have  for  many  years  had  opportunity  to  make  those  general 
observations.  I  had  last  summer,  just  a  year  ago,  now,  an  unusual 
opportunity  to  see  the  effect  of  taking  on  suddenly  a  large  number 
of  inexperienced  men.  On  the  last  day  of  May  and  the  first  day  of 
June,  1935,  there  were  terrific  floods  in  southwestern  Nebraska,  north¬ 
western  Kansas,  and  eastern  Colorado.  The  Burlington  Railroad  fol¬ 
lows  the  Republican  River  for  200  miles  in  that  territory,  and  suf¬ 
fered  very  serious  losses.  The  washouts  extended  in  places  for  200 
miles,  and  some  stretches  two  or  three  miles  long  and  some  shorter. 
In  the  aggregate  we  spent  some  $3,000,000  to  restore  the  railway  and 
rebuild  it  above  the  flobd  height.  In  doing  that  work  it  was  neces¬ 
sary  to  employ  large  numbers  of  green  or  inexperienced  men. 

[1545]  These  men  were  employed  in  track  work  and  bridge  work. 
Thev  were  reclaiming  such  of  the  track  as  could  be  reclaimed, 

829  having  been  washed  off  the  bank,  and  in  other  places  building 
new  embankments  and  placing  new  track  on  it,  and  building 

bridges. 

Altogether,  during  that  washout  period,  we  used  about  two  million 
man-hours.  We  were  giving  particular  attention  to  safety  because  in 
1935  the  Burlington  had  been  awarded  the  E.  H.  Harriman  gold 
medal  for  safety,  and  we  were  keeping  comparative  records.  We 
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were  rather  surprised  to  find  the  extent  to  which  these  i|nen  were 
subject  to  injury. 

I  have  here  just  a  little  figure  on  that.  There  were  28  met  injured, 
including  track  and  bridge  work,  and,  of  those  28,  all  put  three 
were  the  newly  haired  men.  The  injuries  to  our  track  and  bfidge  men 
in  the  washed-out  territory  were  nearly  three  times  as  much  as  they 
were  on  the  system  as  a  whole  in  the  same  classes  of  employment. 

It  seems  to  me  a  very  definite  indication  of  the  value  of  Experience 
in  doing  track  and  bridge  work. 

o  O  w  I 

On  the  Chicago,  Burlington  and  Quincy  Railroad  we  have  a  sys¬ 
tem  of  medical  examinations  of  employees.  All  the  applicants  for 
employment  are  subjected  to  physical  examination  except  the  track 
laborers.  Periodically  [1546]  certain  classes,  in  general  (hose  men 
having  to  do  with  operation  of  trains  in  any  capacity  whatsoever, 
whether  they  run  the  trains  or  whether  they  are  in  the  signjal  depart¬ 
ment  or  the  telegraph  department,  or  whether  they  are  foremen  of 
track  gangs  or  bridge  gangs,  are  regularly  examined  once  jevery  two 
years. 

When  employees  reach  the  age  of  50,  they  are  examined  pnce  every 
year,  and,  in  every  case  where  any  abnormality  is  noticed,  they  are 
subjected  to  more  frequent  examinations,  once  every  six  months,  or 
sometimes  oftener.  ! 

We  have  a  chief  surgeon  and  a  full  corps  of  medical  njen.  I  am 
not  competent  to  tell  how  they  make  the  examinations. 

It  is  a  matter  of  importance  to  my  railroad  that  our  men  be  in 

good  physical  condition.  That  is  the  purpose  of  establishing  the 

medical  examination.  We  do  not  relv  entirelv  on  medical  examina- 

%/ 

tions  to  police  that  in  our  personnel.  The  men  are,1  of  course, 
830  constantly  under  supervision,  and  any  abnormality  that  is 
noticed  by  those  in  charge  of  the  employees  is  reported.  They 
[1547]  are  under  the  supervision  of  the  operating  officersl  from  the 
chief  operating  officer  down  to  and  including  road  foremeli,  foremen 
of  maintenance  gangs,  and  trainmasters,  and  all  the  intermediate 
officers.  So  that  our  supervisory  force,  then,  has  a  responsibility  of 
its  own  as  to  the  physical  condition  of  personnel,  and  is  njot  relieved 
of  that  responsibility  merely  because  periodical  medical  6r  physical 
examinations  are  made. 

The  Railway  Express  Agency  is  a  corporation  which  ljandles  the 
express  traffic  for  practically  all  the  railways  of  the  United  States. 
The  railwavs  own  it.  It  is  directed  bv  a  board  of  directors.  I  think 
there  are  about  15.  I  was  a  director  for  two  years.  The  directorate 
is  made  up  of  presidents  or  chairmen  or  other  chief  executives  of  the 
railways. 

They  are  not  chosen  entirely  in  some  form  of  rotation  f(*om  among 
the  railroads.  Our  particular  group  rotates  because  of  an  internal 
arrangement  between  the  [1548]  Northern  lines  and  the  Burlington, 
but  I  would  not  say  that  it  rotates  very  much. 

If  a  man  is  discovered  by  medical  examination  to  be  [physically 
unfit  for  service,  he  is  taken  out  of  service.  Suppose  tpat  he  has 
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not  had  enough  continuity  of  service  to  entitled  him  to  a  pension,  he 
is  taken  out  of  service  that  he  is  unqualified  to  perform.  If  possible,, 
other  work  may  be  found  for  him,  but,  if  he  is  not  qualified  to  do  any 
work,  he  is  taken  entirely  out  of  service. 

Cross  examination  bv  Mr.  Hay: 

I  think  that  railroad  Workers,  taking  them  by  and  large,  or  as  a 
group,  are  what  I  would  call  loyal  men.  I  think  the  men  are  loyal  to 
the  companies  they  work  for.  They  are  very  proud  of  the  companies 
and  the  achievements  of  the  companies,  and  the  loyalty  I  have  ob¬ 
served  most  often  is  a  very  partisan  loyalty  to  that  particular  road 
for  which  thev  work. 

[1549]  I  think  there  is  a  general  loyalty  in  the  direction  of  their 
distinction  as  railroad  men. 

831  I  did  not  know  that  Mr.  Pelley  had  said  that  after  a  man 
has  worked  some  10  or  20  years  in  the  railroad  industry  he 

is  rather  unfitted  for  anything  else.  That  would  be  true  of  certain 
types  of  railroad  work,  undoubtedly.  With  reference  to  loyalty, 
whether  it  is  to  the  industry  or  to  the,'  companies,  I  think  that  is 
true  with  respect  to  practically  all  the  railroads  of  the  country.  On 
those  roads  that  have  no  pension  system  at  all,  so  far  as  I  know, 
those  roads  have  verv  good  lovaltv. 

I  am  not  at  all  familiar  with  southern  territory,  but,  so  far  as  I 
know,  the  Southern  Railroad  has  a  loval  bunch  of  men.  And  the 

• j 

Milwaukee,  I  think  thev  are  loval.  I  reallv  do  not  know  about  their 

*  %f  %/ 

continuitv  of  service. 

V 

[1550]  In  my  judgment  the  elements  that  contribute  to  continuity 
in  service  at  this  time,  and  for  the  last  several  years,  are,  I  should 
say,  the  desirable  character  of  the  work,  the  fact  that  there  is  a 
pension  provided  at  the  end  of  a  long  continuous  period,  and  the- 
relatively  good  wages  that  are  paid.  I  think  undoubtedly  the  con¬ 
tinuity  of  service,  which  is  necessary  in  order  to  get  a  larger  pension, 
and  also  the  seniority  that  is  necessary  in  order  to  bid  in  better  jobs, 
both  have  something  to  do  with  it. 

The  seniority  system  applies  to  roads  that  have  no  pension  system, 
as  well  as  to  the  otherk  The  seniority  system,  however,  has  always, 
been  in  vogue,  and  the  continuity  of  service,  generally  speaking,  is 
a  good  deal  better  of  recent  years.  I  should  say  generally  since  the 
war.  And  it  has  been  particularly  true  since,  say,  the  last  five  or 
six  years.  The  last  five  or  six  years,  of  course,  we  have  had  to  de- 
crease  our  forces.  And  the  man  who  has  a  job  at  all  wants  to 
hang  on. 

[1551]  I  think  undoubtedly  in  times  of  depression  men  are  careful 
not  to  give  up  their  jobs.  And,  of  course,  under  present  conditions, 
the  man  who  gets  cast  out  of  the  railroad  industry,  or  any  other  line 
of  industry,  finds  it  hard  to  get  a  job.  He  has  found  it  difficult 

832  in  the  last  few  years.  The  hiring  age  limit  affects  that  situa¬ 
tion,  too.  I  presume  that  has  come  to  be  pretty  general 

through  the  railroad  industry  and  other  industries.  The  age  runs  . 
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all  the  way  from  35  to  45  years.  From  35  to  45  is  common.  I  am  not 
familiar  with  other  industries,  but  that  is  true  of  the  railroad 
industry. 

Q.  With  respect  to  the  operation  of  your  pension  system  as  a  pro¬ 
moter  of  loyalty,  let  me  ask  you  if  it  is  not  true  that  ma^y  of  the 
roads — practically  all  the  roads — have  held  that  the  continuity  of 
the  service  of  a  man  was  broken  if  the  employee  went  on  stHke? 

A.  They  have  held  that  it  was  broken  if  it  is  broken,  ahd  if  the 
employee  went  on  a  strike  and  did  not  return  to  [1552]  wotk  within 
the  prescribed  time,  then  the  continuity  would  be  broken.  I  never 
have  known  of  roads  threatening  the  men  to  deny  a  pension  if  they 
wTent  on  strike,  but  no  threat  would  be  necessary.  It  is  a  matter  of 
record  that  when  men  go  on  strikes  and  do  not  return  to  ^vork  at  a 
given  time,  the  continuity  is  broken.  And,  being  broken,  the  em¬ 
ployee,  if  he  returns  at  all,  returns  as  a  new  employee. 

I  think  the  men  ought  to  understand  it,  but  it  seems  thait  they  do 
not.  I  had  a  good  deal  of  personal  experience  with  that,  and  I  talked 
to  them  and  told  them  and  explained  it  to  them,  but  they  did  not 
seem  to  understand  it.  They  refused,  after  the  shops  wejre  practi¬ 
cally  filled,  to  come  back  to  work,  when  they  must  have  known,  if 
they  had  used  their  heads,  that  there  would  not  be  any  chance  for 
them,  very  soon,  but  they  stayed  out,  and  they  broke  their  continuity  r 
notwithstanding  the  pension  system.  We  recently  had  the!  threat  of 
a  strike  on  our  road  unless  we  put  two  men  on  the  Zephyr  trains, 
[1553]  The  pension  system  did  not  deter  the  threat  of  that  ^trike. 

As  to  the  attitude  of  the  roads  in  the  administration  of  the  pension 
system,  and  the  knowledge  of  the  men  that  that  is  the  attitude,  and 
of  the  consequences  that  flow  from  their  going  on  strike,  an(L  its  effect 
in  breeding  a  spirit  of  loyalty  to  roads,  I  suppose  that  theife  must  be 
a  conflict  of  loyalties.  Unquestionably  we  have  a  very  fink  spirit  of 
loyalty  to  the  road.  I  am  sure  that  our  men  take  a  pride  in  what  they 
are  doing,  but  when  it  comes  to  a  case  of  a  strike,  as  the  shop- 
833  men’s  strike  in  1922,  doubtless  there  is  a  conflict  of  loyalty  to 
the  union  and  loyalty  to  the  company,  coupled  with  a  good 
deal  of  fear  of  what  will  happen  to  them  if  they  should  not  go  on 
strike,  and  the  net  result  of  it  is  that  it  is  difficult  to  tell  to  whafc 
extent  the  pension  systems  as  now  administered  do  influence  men  to 
refrain  from  striking.  J 

[1554]  There  is  a  good  deal  of  fear  of  what  might  be  dope  to  them 
or  their  families  in  case  they  refuse  to  go  out  when  the  stride  is  called. 
I  "would  rather  call  it  a  balancing  of  loyalties  than  fear^.  I  think 
there  is  some  fear  on  the  part  of  these  men  of  what  will  pe  done  to 
them  in  case  a  strike  is  called  and  they  do  not  strike,  because  they 
have  been  roughly  handled  sometimes.  ' 

I  should  think  a  man  would  give  very  serious  consideration  to 
throwing  away  his  pension  rights  for  the  number  of  ye^rs  he  had 
accumulated ;  but,  as  I  said  before,  it  is  a  singular  thing  that  expe¬ 
rience  shows  that  those  men,  even  where  they  must  have  Jmown  the 
consequences,  did  go  on  strike  in  1922. 
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I  have  not  observed  at  all  that  this  very  practice  and  principle 
we  are  discussing  has  broken  the  regard  of  the  men  for  the  pension 
systems  as  such,  and  has  tended  to  breed  a  spirit  of  dissension  and  a 
tendency  toward  a  lesser  loyalty,  if  not  disloyalty,  because  of  that 
very  fact. 

I  would  not  think  that  if  employees,  through  considerations  of  the 
possible  loss  of  a  pension,  were  to  refrain  from  taking  some  action 
which  they  felt  they  were  entitled  to  take  in  justice  to  themselves, 
that  that  was  the  [1555]  result,  if  they  did  fail  to  take  action,  rather 
of  subserviencv  than  of  lovalty. 

It  would  seem  to  me  that  it  would  be  an  element  to  be  weighed. 
The  rules  by  which  pensions  are  calculated  are  well  known,  and 
certainly  I  should  say  that  a  man  ought  to  consider  the  sacrifice  he 
might  be  making.  If,  after  considering  the  sacrifices,  he  decides  not 
to  pursue  the  course  which  he  has  considered  pursuing,  and  yields 
to  the  demands  of  the  railroads,  I  should  say  that  the  pension  would 
be  only  one  of  a  good  many  factors.  He,  of  course,  would 
S34  know  that  if  he  went  on  strike  he  might  or  might  not  have 
any  job  at  all.  The  pension  is  simply  one  of  the  various  things 
that  would  enter  into  it. 

I  did  not  know  that  following  the  strike  of  either  1920  or  1922, 

the  treatment  of  the  men  on  the  Western  Maryland  Railroad,  and 

the  use  by  that  railroad  of  its  pension  system  to  coerce  the  men,  was 

made  the  subject  of  a  special  investigation  by  Congress.  But  I  had  a 

good  deal  of  direct  contact  with  the  shop  strike  of  1922,  both  on  the 

Great  Northern  and  on  the  Burlington,  where  I  was  a  director  at 

that  time  and,  as  I  have  said  before,  it  is  a  fact  that  breaking  the 

continuitv  did  not  seem  to  have  much  effect  on  whether  the  men  went 
«/ 

out  or  not,  and  I  am  told  that  that  was  the  experience  on  many  other 
large  roads.  I  am  really  not  familiar  with  the  Western  Maryland 
at  all. 

I  do  not  know  of  other  roads  on  which,  in  order  to  break  the  strike 
they  called  back  men  who  had  been  awarded  pensions,  and  demanded 
that  as  a  condition  of  the  continuation  of  the  pension,  they  come  in 
and  help  break  the  strike.  [1556] 

From  the  standpoint  of  the  railroads  in  the  establishing  of  a  pen¬ 
sion  svstem,  in  addition  to  the  considerations  of  lovalty  and  con- 
tinuitv  of  service,  I  think  there  is  an  element  of  humanitarianism 
in  wanting  to  take  care  of  the  loyal  workers  who  have  given  the  best 
years  of  their  life  to  the  railroad  service.  I  think  those  are  the  chief 
considerations. 

When  men  reach  a  state  of  infirmity,  regardless  of  their  age,  we 
see  that  they  do  not  perform  duties  that  their  infirmity  makes  them 
unfit  to  perform;  but,  so  long  as  they  are  in  good  health,  I  cannot 
say  that  there  is  any  lack  of  efficiency  within  the  limits  of  our  present 
operation.  I  presume  that  particularly  in  the  case  of  laborers,  a  man 
may  be  perfectly  sound,  so  far  as  freedom  [1557]  from  disease  is 
concerned,  and  vet  be  at  such  an  age  that  he  has  so  far  slowed  down 
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as  not  to  be  capable  of  rendering  the  sort  of  service  denjanded  of 
him. 

But  there  should  always  be  considered  to  offset  that  the  knowledge 
that  a  man  has,  the  expertness  that  he  acquires,  by  which  he  jis  enabled 
to  do  his  work  even  though  he  is  becoming  advanced!  in  years ; 

835  and.  as  to  the  great  number  of  groups,  the  advanced  age,  I 
think,  is  no  deterrent  at  all.  I  think  it  would  be  readily  con¬ 
ceded  that  the  same  man  probably  would  be  a  more  efficient  track 
laborer  at  45  than  he  would  be  at  65.  Brakeman  and  switchman  to  a 
much  less  extent. 

Where  very  fatiguing,  vigorous  labor  is  required,  I  think  it  would 
be  conceded  that  as  age  advances  one  would  be  able  to  work  less  vig¬ 
orously;  nevertheless,  I  believe  still  that  our  experienced  groups  of 
men  turn  off  as  good  and  as  safe  a  piece  of  work,  generally  speaking, 
as  the  younger  men  who  are  less  experienced. 

[1558]  I  am  using  that  expression  experience  to  meaq  the  skill 
that  comes  from  doing  a  job  for  a  long  time.  For  example,  take 
track  work,  which  would  illustrate  the  point  as  well  as  any  other, 
because  that  is  where  the  common  laborers  are  most  used. '  The  man 
who  advances  in  age  in  the  service  has  knowledge  of  track  conditions 
which  is  gained  only  by  experience.  There  are  such  jobs! as  inspec¬ 
tion  of  the  track  to  see  that  the  roadbed  and  the  rails  and  fastenings 
are  all  in  perfect  condition.  He  is  perfectly  capable  of  doing  jobs 
of  that  kind,  and  the  more  of  that  kind  of  man  you  have  lin  the  sec¬ 
tion  crews,  the  better  the  section  crews  are,  mentally  at  least,  and 
also  from  the  standpoint  of  experience  and  expertness. 

It  is  pretty  difficult  to  say  how  long  it  takes  a  man  to  become  an 
experienced  railroad  man.  I  have  learned  something  aboiit  it  almost 
every  day,  and  I  have  been  in  railroading  pretty  nearly  36  years.  I 
am  about  57  years  old. 

I  should  say  that  the  curve  of  advancement  and  progress  in  rail¬ 
roading  is  rising  rapidly,  and  I  should  rather  say,  instead  of  forget¬ 
ting  how  to  do  something,  [1559]  that  we  learn  some  new  ways  of 
doing  things  better. 

I  would  not  admit  that  I  have  got  so  old  that  I  find  it  a  little 
more  difficult  to  catch  on  to  some  of  these  new  things  \  that  come 
along. 

We  have  in  our  Burlington  pension  system  a  provision  whereby 
men  after  25  years  of  service,  if  they  become  disabled  through  ill 
health  or  otherwise,  may  be  pensioned.  After  the  age  of  60 

836  they  may  be  so  pensioned  if  they  have  had  20  years  experience. 

I  should  say  that  is  more  in  recognition  of  the  fact  that  as 
men  advance  in  age  and  have  longer  experience,  there  may  be  more  of 
them  who  will  become  disabled,  and  they  have  to  be  tatai  care  of; 
but  I  would  not  say  that  those  who  are  not  disabled  and  still  are  in 
good  health  have  lost  their  efficiency. 

They  might  not  be  able  to  run  so  fast,  but  there  is  not  so  much 
running  about  railroading.  They  might  not  be  able  to  dq  exhaustive 
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work  so  continuously,  but  laborers  do  not  work  at  those  paces  which 
tax  the  energy  as  vigorous  sports  do. 

[1560]  There  is  a  very  great  speeding-up  of  the  trains.  We  are 
trying  very  hard  to  speed  up  the  yard  service.  I  think  it  is  better. 
More  speed  is  the  demand  of  the  hour.  The  speed,  of  course,  is 
made  between  terminals.  With  all  the  improvements  in  the  speed 
of  trains  and  the  increase  of  tonnage,  which  is  really  the  fundamental 
of  good  railroading,  for  reducing  the  costs  of  moving  freight,  it  has 
been  very  difficult  to  improve  the  terminal  operations  by  the  very 
nature  of  them.  You  cannot  get  the  tonnage.  You  have  to  move  a 
small  number  of  cars,  if  that  is  the  shippers  requirement,  and  I 
should  say  that  the  speed-up  generally  has  been  in  the  road  move¬ 
ment. 

Efforts  are  made  to  speed  up  in  the  yards,  however.  The  introduc¬ 
tion  of  hump  yards,  with  automatic  retarders  and  switching  devices, 
all  done  mechanically,  are  more  or  less  common  nowadays,  and  they 
have  advanced  the  movements  through  yards  very  much.  The  expe¬ 
dition  of  freight  through  terminals  was  one  of  the  things  that  entered 
into  the  consideration  of  these  projects  of  consolidation  and  coor¬ 
dination. 

[1561]  I  have  Mr.  Lowrie’s  book  on  freight  transportation,  and 
have  read  parts  of  it.  I  don’t  specifically  recollect  what  he  had  to 
say  about  the  necessity,  back  in  192*2,  of  speeding  up  operations  in 
yards  and  on  switches. 

I  recall  that  that  is  what  has  been  known  as  the  gravevard  of 
freight  transportation.  The  terminals,  of  course,  cause  much 
837  of  the  delay,  and  the  introduction  of  these  automatic  retarders 
and  mechanical-operation  switches  from  towers  has  done  a 
great  deal  to  speed  up  the  classification  of  freight  cars. 

Therefore,  anything  that,  from  the  standpoint  of  mechanics  or 
men,  contributes  to  a  speedier  handling  of  freight  in  yards  and  on 
switches,  as  well  as  out  on  the  line  between  the  termini,  is  a  contri¬ 
bution  to  the  efficiency  of  the  operation  of  railroads,  and  the  way 
it  is  done  usually  is  to  put  into  the  hands  of  the  men  better  devices 
for  doing  the  work,  so  that  they  can  do  it  more  quickly.  Of  course, 
if  you  can,  in  addition  to  that,  put  the  devices  into  the  hands  of 
better  men,  you  add  to  the  efficiency  of  it.  The  men  are  improved 
in  every  possible  way. 

When  the  time  arrives  that  a  man  who  has  been  for  many  years 
in  the  railroad  service  has  so  far  declined  in  efficiencv  as  that  in  the 

•j 

interests  of  efficient  operation  he  [1562]  should  be  removed,  if  the 
man  is  unfitted  for  the  work  he  is  doing,  he  is  taken  out  of  that 
work.  If  there  is  another  place  that  can  be  found  for  him,  that  he 
can  fill  acceptably,  he  is  taken  care  of  there.  If  there  is  no  place, 
he  is  taken  out  of  service;  and  then,  when  he  is  taken  out  of  service, 
it  depends  upon  his  record  whether  he  gets  a  pension  or  not. 

If  there  is  no  pension,  he  is  taken  out  of  service;  and  if  no  place 
■can  be  found  for  him,  that  he  can  fill,  he  is  out  of  work. 

The  normal  disposition  of  men  who  are  faced  with  the  necessity 
of  keeping  a  man  on  in  his  position,  although  he  may  be  failing  in 
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efficiency,  or  of  turning  him  out  without  any  pension,  is  to  find  the 
position  for  him  that  he  can  fill.  As  long  as  he  can  do  the  work,  an 
effort  is  made  to  find  a  place  for  him.  That  is  encountered,  for  in¬ 
stance,  at  crossings,  where  it  is  not  uncommon  to  see  some  disabled 
men  who  can  flag  crossings  satisfactorily. 

I  think  most  of  the  roads  recognize  the  advisability  of  pensions, 
because  most  of  the  roads  have  them.  Of  course,  there  ,are  some 
important  railroads  that  do  not,  but  the  number  of  railroads  that 
have  them  indicate  that  the  majority  have  felt  pensions  w^re  advis¬ 
able.  [1563]  I 

■838  I  think  the  reasons  I  have  given  explain  pretty  ful|lv  what  I 
think  the  purposes  of  pensions  are. 

Q.  Did  they  not  feel  that  they  were  advisable  and  realty  essential 
in  order  actually  to  accomplish  the  retirements  that  were  essential  to 
the  proper  efficiency  of  the  roads  ? 

A.  I  think  the  direct  answer  to  that  question,  if  it  must  be  yes  or 
no,  is,  No ;  that  is  not  the  principal  reason.  A  feeling  on  the  part  of 
the  roads  that  it  is  advisable  and  really  essential  in  order  actually  to 
accomplish  the  retirements  essential  to  the  proper  efficiency  of  the 
roads  to  establish  an  annuity  or  pension  system  is  not  the'  principal 
reason  or  the  controlling  reason  for  pension  plans. 

There  are  some  experienced  railroad  men  out  of 
present  time.  It  is  a  rather  surprising  thing  win 
men  back,  as  we  have  been  doing,  [1564]  how  soon  the  'list  is  ex¬ 
hausted  ;  but  there  are  some  out  of  work. 

There  are  about  a  million  men  less  in  railroad  employment  than 
there  were.  I  have  no  idea  of  the  number  of  experienced  railroad  men 
who  are  now  out  of  employment.  I  should  think  there  will  be  more 
than  a  hundred  thousand.  I  really  haven’t  any  idea  how  jnany  rail¬ 
road  men  are  out  of  employment  who  are  eligible  for  reenjiployment. 
Of  course,  that  is  the  point:  They  have  to  be  eligible  for i reemploy¬ 
ment. 

Perhaps  I  could  throw  a  little  light  on  that  by  citing  our)  own  expe¬ 
rience.  We  have  a  large  shop  near  Havelock,  which  is  neaii  Lincoln — 
that  is,  four  or  five  miles  from  Lincoln — and  j  1565]  Havelock  is  made 
up  almost  wholly  i)f  Burlington  Railway  employees.  Foif  some  two 
or  three  years  those  shops  were  working  at  a  very  low  capacity,  but 
more  recently  we  have  enlarged  the  amount  of  work  done!  there,  and 
we  have  very  completely  exhausted  the  list  of  available  railway  em¬ 
ployees,  due  to  various  causes.  Some  of  them  got  other  employment. 
Some  of  them  have  died.  The  turnover  of  those  employee!  has  taken 
care  of  some.  But  the  unemployment  of  skilled  workers  who  are 
eligible  for  employment  is  probably  not  so  very  great  in  rail- 
839  roading  as  in  many  industries.  I  know  of  some  othet  industries 
that  are  having  difficulty  in  getting  skilled  workers.! 

In  my  opinion,  this  retirement  system  would  not  contribute  to  the 
problems  of  coordination  or  working  them  out.  I  think!  if  concur¬ 
rently  the  retiring  age  should  be  reduced,  and  at  thait  very  time 
■840  coordination  were  made,  which  [1566]  would  dismiss  large 
numbers  of  employees,  there  might  be  some  of  those  do  dismissed 


employment  at  the 
n  you  cq!me  to  call 
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who  could  take  the  places  that  would  otherwise  have  to  be  filled  by 
hiring  new  employees.  I  think  that  that  would  be  a  very  inconse¬ 
quential  thing  in  the  practical  working  out  of  coordinations,  consoli¬ 
dations.  and  pensions. 

My  opinion  is  that  the  principle  of  pensions  is  one  matter;  the 
principle  of  working  out  coordinations  and  consolidations  is  another 
matter,  and  they  have  practically  no  relationship  to  each  other  at  all. 

One  of  the  problems  to  work  out  in  the  matter  of  coordination  is 
taking  care  of  men  who  are  eliminated.  It  has  been  taken  care  of 
for  the  time  being  bv  what  is  called  the  May  1936  agreement,  that 
has  recentlv  been  made.  I  am  not  familiar  with  the  details  of  that, 
but  I  have  no  doubt  it  is  true  that  that  agreement  requires  that  the 
dismissal  compensation  shall  not  be  paid  to  one  after  he  becomes 
eligible  for  a  pension. 

There  have  been  three  or  four  coordination  studies  made  at  Kansas 
City,  and  I  think  most  of  them  are  impractical ;  but  something  may 
be  worked  out  at  Kansas  City  by  the  groups  of  roads  that  [  1567] 
come  into  Kansas  Citv  to  make  voluntary  arrangements  with  one 
another  to  handle  their  business  through  joint  terminals.  I  don’t 

remember  the  number  of  men  that  would  have  to  be  taken  care  of  bv 

«/ 

those  groups  of  roads,  but  it  probably  runs  into  two  or  three  hundred. 

As  to  the  study  that  was  made  in  which  certain  coordinations 
would  eliminate  1,800  without  the  pension  system  being  taken  into 
consideration,  and  1,400  with  the  pension  system  taken  into  consider¬ 
ation,  I  don’t  remember  those  figures,  but  I  do  not  attach  much  im¬ 
portance  to  some  of  those  coordination  studies.  I  think  that  that 
particular  one  at  Kansas  City  was  discarded;  and.  as  I  say,  there 
have  been  about  four  studies  there. 

That  study  was  made  under  the  auspices  of  the  Federal  Coordi¬ 
nator:  more  than  one  was.  There  has  been  a  very  considerable  con- 
sideration  given  to  the  matter  of  consolidation  and  coordination  by 
the  railroads  in  recent  months  and  years;  there  has  been  a  lot  of  talk 
about  it,  and  there  has  been  some  coordination. 

841  Of  course,  coordination  of  terminals  and  other  joint  facili¬ 
ties  is  an  old  matter.  It  is  as  old  as  railroading.  Kailroads 
from  the  very  beginning  have  made  joint  use  of  one  another’s  prop¬ 
erty  in  order  not  to  create  or  duplicate  properties.  That  has  been, 
somewhat  intensified  by  the  Coordinator’s  methods — that  is,  the 
studies  have. 

The  drift  throughout  railroad  history  has  been  toward  [1568] 
larger  and  larger  units  of  operation.  I  think  that  drift  is  still  on. 
There  is  more  emphasis  being  put  upon  it  now  than  in  former  years,. 
I  think. 

The  Transportation  Act  of  1920,  of  course,  declares  that  consoli¬ 
dation  of  railways  is  a  desirable  thing,  and  there  has  been  no  change 
in  the  law  of  the  land  since  then  which  encourages  it;  but  I  think 
it  is  fair  to  say  that  in  recent  years  there  has  been  more  talk  about 
bringing  about  some  of  these  consolidation  and  coordinations* 
although  not  very  much  more  has  been  accomplished. 
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As  a  practical  railroad  man,  it  is  my  opinion  that  in  that  direction 
lies  greater  efficiency  and  economy  in  railroad  operation,  j  I  think 
the  corporate  consolidation  of  companies  which  are  competing  with 
each  other  and  furnishing  an  unnecessarily  large  number  of  Competi¬ 
tors  between  common  points  is  the  desirable  form  for  bringing  rail¬ 
road  properties  into  the  larger  operating  units,  rather  thaiji  coordi¬ 
nating  the  terminals  here  and  there  and  leaving  the  largej  number 
of  operations  still  being  carried  on  between  the  terminals  that  may 
or  may  not  be  coordinated. 

There  is  today  a  demand  for  more  and  more  speed  in  transporta¬ 
tion.  Railroads  recognize  that,  and  have  been  endeavoring!  to  speed 
up  their  service,  both  passenger  and  freight. 

[1569]  I  think  it  is  unquestionably  true  that  railroads  furnish  the 
country’s  best  plan  for  both  fast  and  safe  transportation  for  longer 
distances — beyond  a  hundred  miles  or  so — and  I  would  lijve  to  see 
it  true  for  just  as  short  distances  as  possible;  but  I  think,' as  prac¬ 
tical  matter,  the  very  short  hauls  are  lost  to  the  railwayjs.  I  am 
afraid  that  on  the  short  travel  the  automobile  furnishes  such  con¬ 
veniences — I  know  the  automobile  is  not  as  safe  as  railroad  travel, 
measured  in  the  number  of  casualties.  | 

S42  Getting  back  to  this  matter  of  statistics  which  I  gave  on 
inexperienced  men,  the  new  men  are  green  men  or  I  inexperi¬ 
enced  men.  I  would  not  class  a  man  who  had  been  in  service  [1570] 
5,  10,  or  15  years  as  such  a  man. 

Our  system  provides  for  optional  retirement  any  time  j  after  61. 
The  compulsory  retirement  is  at  70. 

Redirect  examination  by  Mr.  Mclxxis :  j 

The  retirement  before  70  is  if  the  employee  shows  any  disability. 
That  is  the  disability  I  spoke  about  in  my  direct  examination. 

The  Zephyr  is  our  crack  passenger  train,  our  new  stream-fine  train. 
There  are  four  Zephyrs.  Two  of  them  operate  between  Chicago  and 
the  Twin  Cities,  St.  Paul  and  Minneapolis;  and  two  between  Chicago 
and  Denver.  They  operate  at  high  speeds.  [1571]  Those  trains 
operate  at  average  over-all  speeds  of  65  miles  an  hour  bettveen  Chi¬ 
cago  and  Denver,  and  66.3  miles  an  hour  between  Chicago  and 
St.  Paul.  1 

They  are  trains  which  make  very  few  stops,  and  while  they  do  at 
times,  on  practically  every  run,  get  up  to  speeds  of  90  mile^  an  hour, 
they  are  so  scheduled  that  it  is  possible  to  make  these  high,  over-all 
averages  without  exceeding  80  miles  an  hour. 

Those  speeds  are  very  much  in  excess  of  the  average  overi-all  speed. 
For  example,  the  two  Denver  Zephyrs  were  put  into  service  a  week 
ago  last  Sunday,  and  they  make  that  run  in  16  hours,  1J039  miles. 
The  former  trains  took  about  27  hours  and  45  minutes  in  jone  direc¬ 
tion,  and  25  hours  and  a  half  in  the  other  direction,  to  give  you  an 
idea. 

The  trainmen  who  manned  the  steam  trains  formerly,  operate  these 
trains.  That  is  a  run  that  is  open  to  the  engineer  and  fireman  and 
conductor  who  have  senior  rights,  if  they  choose  to  exercise  them. 
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The  ages  of  those  men  are  about  the  oldest  men  in  the  service,  be¬ 
cause  the  men  do.  in  fact,  exercise  their  rights  to  run  these  trains; 
and  bv  the  verv  exercise  of  senioritv  rights  the  runs  fall  into  the 
hands  of  the  older  men.  [1572] 

843  We  think  the  old  men  are  perfectly  suitable  for  running 
those  trains,  and  perhaps  the  most  convincing  evidence  is  that 

those  trains  have  now  operated  about  a  million  and  a  quarter  miles 
without  ever  having  injured  anyone  on  the  trains,  and  their  perform¬ 
ance  has  been  rather  phenomenal.  They  have  been  on  time  97 
percent  of  the  time.  They  have  had  some  crossing  accidents,  but  no 
more  crossing  accidents — in  fact,  a  little  bit  less  in  the  way  of  cross¬ 
ing  accidents — per  million  miles  than  the  average  passenger  train, 
and  in  all  cases  the  accidents  at  crossings  have  been  without  any 
unusual  incidents. 

The  installation  of  the  Zephyr  service  was  done  by  the  Burlington 
Railroad  because  the  Burlington  Railroad,  by  its  nature,  serves  in¬ 
tensively  a  thickly  settled  country  for  a  western  country,  and  about 
75  percent  of  its  traffic  had  been  so-called  local  traffic.  [1573]  That 
is  where  we  had  suffered  the  greatest  losses,  and  it  seemed  as  if  these 
trains  offered  an  opportunity  to  make  a  bid  for  recovering  a  lot  of 
that  traffic  which  we  had  lost  to  the  highways,  because  these  trains 
combined  features  that  no  other  trains  could  combine. 

The  cheapness  of  operation  was  one.  They  were  built  for  speed, 
so  that  they  could  normally  operate  at  high  speed.  They  had  built 
into  them  all  the  comforts  that  were  known  to  the  automotive  indus¬ 
try,  including  air  conditioning  throughout,  and  we  were  able  to  offer 
low  fares  and  still  operate  the  trains  at  a  profit  if  we  could  get  the 
business.  That  was  whv  we  did  it. 

It  is  worth  noting,  in  passing,  that  these  were  additional  trains, 
trains  that  were  added.  We  gave  that  much  more  train  service; 
there  was  practically  no  displacement. 

There  was  wide  publicity  given  to  the  installation  of  those  trains. 
Our  management,  knowing  that  it  was  installing  what  was  a  novel 
type  of  service,  widely  advertised  and  generally  known,  and  there¬ 
fore  conspicuous  to  the  public  eye,  did  not  have  any  hesitation  in 
letting  old  men  take  those  trains  out,  for  fear  of  disaster  of  some 
sort. 

The  jobs  on  those  trains  are  probably  the  easiest  jobs  on  the 

844  railroads.  I  think  there  is  some  misconception  about  the  strain 
connected  with  these  so-called  fast  trains.  They  are  non-stop 

trains.  The  work  incident  to  operating  trains  is  not  so  much  in 
operating  the  non-stop  trains  as  it  is  in  operating  trains  that  make 
very  many  stops,  [1574]  so  the  question  of  speeding  up  the  work  at 
the  stations,  getting  away  from  the  stations,  and  deceleration  of  a 
train  and  acceleration  of  a  train  have  to  be  considered. 

The  easy  trains  to  operate  are  those  that  stop  perhaps  five  times 
in  500  miles  or  eight  times  in  a  thousand  miles.  Those  are  easy,  and 
that  is  why  they  get  in.  These  are  experienced  men,  and  they  are 
very  desirable  men  to  run  these  trains. 
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Recross  examination  by  Mr.  Hay: 

I  am  personally  acquainted  with  several  of  these  men  who  run 
these  trains  as  engineers. 

They  have  the  examinations  of  the  type  I  cited  a  while  &go,  that 
all  of  our  train  and  engine  men  have.  There  is  no  morfe  special 
examination  for  the  men  on  those  runs  than  for  the  other  fast  pas¬ 
senger  trains.  I  don’t  know  of  any  such  special  examination.  Let 
us  put  it  that  way. 

[1575]  Further  recross  examination  by  Mr.  Pollak: 

Well,  I  am  not  familiar  with  the  operation  of  any  pension  plans- 
except  on  our  own  roads,  but  I  know  that  other  roads  have  $omewhat 
similar  pension  systems. 

I  presume  I  am  generally  familiar  with  the  literature  of  the 
subject. 

My  recollection  is  that  the  Baltimore  &  Ohio  was  the  first]  railroad 
to  establish  a  pension  plan.  I  am  not  familiar  with  the  report  on 
the  working  of  the  pension  plan  on  the  Baltimore  &  OhioL 

I  am  not  familiar  with  the  report  of  the  Chamber  of  Commerce 
of  the  United  States  [1576]  on  Employees’  Retirement  Annuities,, 
of  January  1932.  ! 

I  don’t  know  Mr.  R.  V.  Massey,  of  the  Pennsylvania. 

845  [1578]  I  do  not  know  of  Mr.  Frank  B.  Whiting.  I  recog¬ 

nize  his  name  as  chairman  of  the  Board  of  Pensions  of  the 
New  York  Central  Lines;  I  don’t  know  him. 

[1579]  I  remember  that  a  New  York  Central  man  was  put  on  the 
Railroad  Retirement  Board. 

I  have  seen  the  pamphlets  of  the  National  Industrial  Conference 
Board  on  Elements  of  Industrial  Pension  Plans.  They  are  s^nt  down.' 
but  I  would  not  say  that  I  have  in  mind  the  contents  of  this. 

By  Mr.  McInnis: 

The  date  of  that  is  1931,  entitled  “Elements  of  Industrial  Pension 
Plans.”  '  j 

[1580]  By  Mr.  Pollak:  j 

Within  certain  limits,  and  subject  to  conflicts  of  loyaltied,  pension 
plans  make  for  loyalty.  I  think  that  loyalty  is  very  cdmplex  in 
quality,  subtle.  It  may  not  be  so  difficult  to  define.  I  thihk  I  could 
define  it,  and  I  think  I  could  recognize  it.  Probably  difficult  to  dis¬ 
sect.  I  think  that  loyalty  is  apt  to  take  the  form  of  a  Reeling  of 
affection  for  a  railway  system.  Not  for  a  specific  management  only, 
but  for  the  entity,  to  quite  a  large  extent.  [1581]  I  think  it  is  true 
that  a  fair  proportion  of  even  intelligent  employees  on  4,  railroad 
line  would  hardly  know  who  most  of  the  directors  of  the !  road  are. 
They  know  their  immediate  supervisory  officers.  On  mo$t  roads  I 
think  they  know  practically  all  of  the  officers — know  who  they  are. 

On  our  road  they  have  a  feeling  for  the  Chicago,  Burlington  & 
Quincy  roads  as  an  entity.  I  think  it  is  fair  to  say  tl^at  within 
limits,  what  the  management  does  or  does  not  do  may  ^ffect  that 
sentiment  for  the  entity. 
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I  think  the  sentiment  for  the  entity  must  depend  upon  probably 
a  credible  performance  of  the  entity  and  a  credible  performance  of 
the  particular  department  in  which  the  employee  works  and  has  a 
pride  in;  and  insofar  as  the  management  destroying  the  standing 
or  the  quality  of  service  is  concerned,  to  that  extent  I  think  the 
840  lovaltv  to  the  entity  might  be  alienated.  So  might  the  lovaltv 
to  the  entity  be  affected,  favorably  or  otherwise,  bv  other 

V  7  %/  /  •/ 

facts,  like  one's  relations  with  one’s  fellow  employees. 

[15S2]  I  suppose  that  on  such  railroads  as  have  effected  a  drastic 
cut  in  pensions,  including  a  drastic  cut  in  pensions  theretofore 
awarded,  even  lovaltv  to  the  system  might  be  affected  bv  the  action 
of  the  management.  I  think  it  would  depend  a  good  deal  upon  the 
circumstances. 

My  observation  along  that  line  has  been  that  the  pensioners  have 
a  very  distinct  understanding  of  the  difficult  circumstances  which 
have  prevailed  in  the  last  few  years.  On  the  Burlington  we  made  a 
10-percent  reduction  in  our  pensions,  except  that  we  have  never 
paid  any  pensions  less  than  $25.  I  do  not  believe  that  our  pensioners 
have  anything  but  the  kindliest  feelings  toward  the  company  and 
probably  are  as  loyal  as  ever. 

As  to  all  psychological  points  of  analysis,  different  persons  react 

differently.  I  take  it  also  that  where  there  was  a  reduction  of  10 
%» 

percent,  feelings  might  have  been  quite  different  from  where  there 
was  a  reduction  of  40  percent,  unless  the  employees  also  understood 
the  circumstances  in  the  latter  case. 

I  don’t  profess  to  have  any  superior  psychological  knowledge. 

[1583]  In  briefly  alluding  to  the  pension  plan  on  the  Burlington 
road  I  made  mention  of  the  fact  that  all  employees  are  normally 
retired  at  the  age  of  TO.1  Also  that  employees  with  20  years  of  service 
mav  be  retired  after  the  age  of  60  for  disability. 

The  fact  further  is,  I  think,  that  employees  in  the  train  service 
and  in  certain  other  services  are  normally  eligible  for  retirement  at 
the  age  of  65  with  the  agreement  of  the  board  of  directors. 

The  pension  rules  read: 

“Trainmen,  enginemen,  yardmen;  and  foremen  in  track  and  bridge 
service,  who  have  reached  the  age  of  65  years  may  be  retired;  each 
case  to  be  determined  upon  the  result  of  such  examination  as  may 
be  decided  proper  by  the  Board.” 

847  [1584]  (Paper  entitled  “Pension  System,  Chicago,  Burling¬ 

ton  &  Quincy  Railroad  Company,  Pension  Department,  Rules 
and  Regulations  Adopted  by  the  Board  of  Directors,  Effective  Janu¬ 
ary  1, 1922”  was  marked  “Defendants’  Exhibit  YYY”  and  was  there¬ 
upon  received  in  evidence.) 

I  think  I  should  saV  that  there  were  some  revisions  in  the  rules  in 
1932,  so  all  of  the  rules  may  not  be  as  they  are  here.  I  think  that 
that  particular  one  was  not  changed.  That  was  what  I  meant  when 
I  said,  “I  think  that  is  correct.” 

I  think  that  rule  has  not  been  changed.  We  have  not  reduced  our 
rates  of  payment.  There  was  another  change  to  their  conditions  of 
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[  1585]  retirement,  but  that  10  percent  deduction  also  was  made  effec¬ 
tive  at  the  same  time. 

I  do  not  know  whether  that  particular  provision  that  retirement 
may  be  at  65  at  least  in  certain  train  and  other  operation  services 
is  a  fairly  common  one  in  pension  systems.  I  think  I  remember  that 
in  substance  the  same  provision  appears  in  the  Railroad  Retire¬ 
ment  Act. 

Persons  may  be  retained  in  the  service  on  the  Burlington  even  after 
the  age  of  70  if  the  circumstances  are  such  that  the  president  and 
the  board  of  directors  desire.  I  should  like  to  say  that  therje  is  only 
one  such  case  that  I  know  of  at  present,  and  that  is  a  higher  officer. 

The  Burlington  makes  provision  for  that  bare  possibility. 

Thereupon  the  plaintiffs  and  the  interveners  rested.  [1586] 

EVIDENCE  IN  SURREBUTTAL  ON  BEHALF  OF  DEFENDANTS ' 

l 

| 

Joseph  B.  Glenn  was  called  as  a  witness  for  and  on  behalf  of  the 
defendants,  in  surrebuttal,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Pollak: 

My  name  is  Joseph  B.  Glenn.  I  am  assistant  and  acting  chief 
actuary,  Railroad  Retirement  Board,  an  actuary  by  occupation. 

The  tabulation  marked  “Comparison  of  Present  Values  of 
848  Estimated  Annuities  under  Atlantic  Coast  Line  ijffan  and 
Railroad  Retirement  Act  to  Intervening  Employees”  ![1588]  is 
a  computation  correctly  made,  and  it  was  made  under  my  supervision. 

(Counsel  for  interveners  objected  to  this  evidence  as  not  proper 
surrebuttal.  The  objection  was  overruled  and  the  evidence  ad¬ 
mitted  as  a  computation.) 

(Table  entitled  “Comparison  of  present  values  of  estimated  an¬ 
nuities  under  Atlantic  Coast  Line  plan  and  under  Railroad  Retire¬ 
ment  [1589]  Act  to  intervening  employees”  was  marked  “Defend¬ 
ants’  Exhibit  ZZZ”  and  was  thereupon  received  in  evidencp.) 

Mr.  Hay.  As  I  stated  a  moment  ago,  after  rechecking  these  vari¬ 
ous  minutes  and  statements  that  were  furnished  us  pertaining  to 
the  pension  systems,  we  found  a  number  of  documents,  fr^m  which 
we  offer  matter  in  evidence.  We  do  not  care  to  offer  the  entire  docu¬ 
ments  unless  the  gentlemen  prefer  that  it  be  done  in  that  i'av. 

The  first  is  from  a  resolution  of  the  board  of  directors  of  the 
Atlantic  Coast  Line,  from  which  I  wish  to  offer  the  following: 

“Resolved,  that,  in  the  opinion  of  the  Board  of  Directors,  the 
time  has  come  when  the  Atlantic  Coast  Line  Railroad  Company  can 
reasonably  establish  a  Pension  Bureau  or  Department  for  the  pur¬ 
pose  of  enabling  employees  of  the  company,  who  have  rendered  it 
long  and  faithful  service,  to  retire  when  they  have  attained  an  age 
necessitating  a  relief  from  duty.” 

This  is  from  the  resolution  dated  on  the  17th  day  of  November, 
1903. 
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The  second  one  is  with  respect  to  the  Richmond,  Fredericksburg 
&  Potomac  Railroad  Company  and  is  an  excerpt  from  the  annual 
report  to  the  stockholders  of  that  road  for  the  fiscal  year  ending 
December  31,  1923,  and  it  is  as  follows: 

“Effective  January  1,  1924,  there  was  inaugurated  [1590]  a  Pen¬ 
sion  System  Tor  the  purpose  of  providing  an  allowance  for  those 
officers  and  employees  who,  by  reason  of  age  or  infirmity,  are  physi¬ 
cally  incapacitated,  or  who  are  relieved  or  retired  from  the  service  of 
the  company  with  a  pension  as  a  reward  for  long  and  faithful 
service  .’  ” 

849  The  third  is  from  the  Southern  Pacific  Company  and  is 
taken  from  the  pamphlet  containing  the  rules  and  regulations 

of  the  pension  system  effective  June  1,  1922,  from  which  I  read  as 
follows : 

“Pursuant  to  the  action  taken  bv  the  Board  of  Directors  of  the 
Southern  Pacific  Company  in  New  York  in  respect  to  a  system  of 
pensions,  for  the  purpose  of  enabling  employees  of  the  company  who 
have  rendered  it  long  and  faithful  service  to  retire  when  they  have 
attained  an  age  necessitating  relief  from  duty,  the  following  rules 
and  regulations  governing  the  organization  of  a  Pension  Depart¬ 
ment  are  hereby  established.” 

I  read,  with  respect  to  the  Baltimore  &  Ohio  Railroad  Company, 
from  the  preamble  of  resolutions  and  consideration  by  the  commit¬ 
tee  on  management  of  the  relief  association  regarding  the  pension 
feature : 

“Whereas,  by-  an  Act  of  the  Legislature  of  Maryland,  approved 
May  3,  1882,  incorporating  the  Baltimore  &  Ohio  Employees’  Relief 
Association,  authority  is  vested  in  the  Committee  of  Management  of 
its  Relief  features  to  adopt  such  constitution,  by-laws,  rules,  and 
regulations  as  may  be  deemed  proper  and  necessary  to  accomplish 
the  objects  of  the  Association;  one  of  which,  as  announced  [1591] 
in  the  prospectus  circular  under  which  it  was  inaugurated,  May  1, 
1880,  and  in  its  charter — is  a  provision  for  the  superannuation  of 
employees  ‘whenever,  through  approaching  old  age  or  the  contrac¬ 
tion  of  infirmities,  they  become  unable  to  perform  the  service  as¬ 
signed  them,  or  of  earning  a  livelihood  in  other  pursuits.’  ” 

(The  resolution  is  dated  July  22,  1889.) 

The  next  is  from  the  Central  of  Georgia,  and  I  quote  from  a  docu¬ 
ment  adopted  by  the  board  of  directors  on  July  1,  1917,  under  the 
heading  “General  Notice”: 

“The  Board  of  Directors  has  established  the  following  regulations 
governing  the  organization  and  administration  of  a  Pension  Depart¬ 
ment  for  the  benefit  of  employees  who  have  rendered  to  the  company 
long  and  faithful  service  and  who  may  be  retired  "when  they  shall 
have  attained  an  age  necessitating  relief  from  duty.” 

The  next  is  from  the  Florida  East  Coast  Railway  Corn- 

850  pany,  taken  from  a  document  headed,  “Florida  East  Coast 
Railway  Company,  Flagler  System,  Pension  System,  Rules 
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and  Regulations  Adopted  by  the  Board  of  Directors  June  20,  1916, 
effective  July  1,  1916”,  under  the  heading  “General  Notice.'5 

“For  the  purpose  of  enabling  officers  and  employees  [1592]  of 
this  company  who  have  rendered  it  long  and  faithful  Service  to 
retire  upon  pensions  when  they  have  attained  an  age  necessitating 
relief  from  duty,  the  following  rules  and  regulations  governing  the 
organization  of  a  Pension  Department  are  herebj7  established.55 

(Documents  pertaining  to  Pension  System  of  the  Baltimore  & 
Ohio  Railroad  Company  were  marked  “Defendants’  Exhibit  A  AAA” 
and  were  thereupon  received  in  evidence.) 

Mr.  Hay.  The  next  is  from  the  Union  Pacific  and  is  from  a  pam¬ 


phlet  setting  forth  the  rules  and  regulations  of  the  pension  system 
taking  effect  January  1,  1903,  with  amendments,  under  the  heading 
“General  Notice”: 


“Pursuant  to  the  action  taken  by  the  Board  of  Directors  of  Union 
Pacific  Railroad  Company  at  and  subsequent  to  their  meeting  held 
in  New  York  October  30, 1902,  in  respect  to  a  system  of  pensions,  for 
the  purpose  of  enabling  employees  of  the  company  who  have  rendered 
it  long  [1593]  and  faithful  service  to  retire  when  they  have  attained 
an  age  necessitating  relief  from  duty,  the  following  rules  ai^d  regula¬ 
tions  governing  the  organization  of  a  Pension  Department  ^re  hereby 
established.”  I 

Then  from  the  documents  containing  the  rules  and  regulations  of 
the  pension  system  of  the  St.  Joseph  &  Grand  Island  Railway  Com¬ 
pany,  the  Oregon -Washington  Railroad  &  Navigation  Company,  and 
the  Oregon  Short  Line  Railroad  Company,  which  I  undeijstand  are 
subsidiaries  of  the  Union  Pacific,  we  wish  to  read  into  the  record  the 
identical  language  just  read  from  the  Union  Pacific,  under  the  title 
“General  Notice”: 

“Pursuant  to  action  taken  by  the  Board  of  Directors  df  The  St. 
Joseph  and  Grand  Island  Railway  Company  in  respect  to  a  system 
of  pensions,  for  the  purpose  of  enabling  employes  of  the  [Company 
who  have  rendered  it  long  and  faithful  service  to  retire  when  they 
have  attained  an  age  necessitating  relief  from  duty,  the  follow- 
851  ing  rules  and  regulations  governing  the  organization  of  a 
Pension  Department  are  hereby  established.” 

“Pursuant  to  the  action  taken  by  the  Board  of  Directors  of  the 
Oregon-Washington  Railroad  &  Navigation  Company  in  respect  to  a 
system  of  pensions,  for  the  purpose  of  enabling  employes  of  the 
Company  who  have  rendered  it  long  and  faithful  servic^  to  retire 
when  they  have  attained  an  age  necessitating  relief  from  duty,  the 
following  rules  and  regulations  governing  the  organization  of  a 
Pension  Department  are  hereby  established.” 

[1594]  “Pursuant  to  the  action  taken  by  the  Board  of  Directors 
of  the  Oregon  Short  Line  Railroad  Company  in  respect  to  a  system 
of  pensions,  for  the  purpose  of  enabling  employes  of  the  Company 
wh  have  rendered  it  long  and  faithful  service  to  retire  when i  they  have 
attained  an  age  necessitating  relief  from  duty,  the  following  rules 


i 


i 
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and  regulations  governing  the  organization  of  a  Pension  Department 
are  hereby  established/’ 

From  the  Northwestern  Pacific  Railroad  Company,  from  a  docu¬ 
ment  containing  the  rules  and  regulations  of  the  pension  system,  this 
language : 

“In  order  to  enable  employees  of  the  Company,  who  have  rendered 
long  and  efficient  service,  to  retire  when  advanced  age  makes  relief 
from  work  desirable,  the  following  rules  and  regulations  governing 
the  organization  and  operation  of  a  Pension  Department  are  hereby 
established." 

From  [1595]  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
the  foreword  of  the  plans  and  regulations  of  the  pension  system,  as 
follows : 

“In  order  to  enable  the  employees  of  the  company,  who  have  ren¬ 
dered  long  and  efficient  service,  to  retire  when  advanced  age  makes 
relief  from  work  desirable,  the  following  pension  system  shall  be 
established  on  January  1,  1907,  and  shall  continue  in  effect  until  the 
further  order  of  the  board." 

We  offer  the  following  excerpts  from  the  minutes  of  the  meeting 
[1596]  of  the  board  of  directors  of  the  Norfolk  &  Western  Railway 
Company,  held  February  28,  1917.  Under  the  heading 

“Retirement  with  Pension  between  the  Ages  of  65  and  69 

“It  is  recommended  that  officers  and  employees  between  the  ages  of 
65  and  69,  inclusive,  who  have  been  in  the  service  for  25  years 
852  or  more,  be  permitted  to  retire  with  pension  upon  approval, 
in  the  case  of  officers,  by  the  board  of  directors,  and  in  the 
case  of  other  employees,  by  the  president.  It  is  felt  that  long  service 
deserves  this  consideration,  and  that  some  would  avail  of  it  who 
were  not  actually  incapacitated  but  who  by  reason  of  age  were  doing 
less  effective  work  than  a  younger  man  would  do.  To  an  extent,  also, 
the  younger  man  would  bv  this  means  be  encouraged  to  look  for 
earlier  advancement.  It  has  also  been  suggested  that  a  man  retiring 
at  65  would  find  employment,  if  desirable,  more  easily  obtainable 
than  on  retiring  at  the  age  of  70.” 

[1597]  Mr.  Pollak.  I  offer  in  evidence  the  report  of  the  relief 
department  of  the  Baltimore  &  Ohio  Railroad  Company,  by  Mr.  S.  R. 
Barr,  superintendent,  dated  Baltimore,  Maryland,  March  12,  1909. 
I  will  offer  the  whole  document,  but  I  shall  read  only  extracts  at  this 
time. 

(Report  of  relief  department  of  B.  &  O.  R.  R.,  March  12,  1909,  was 
marked  “Defendants’  Exhibit  BBBB”  and  received  in  evidence.) 

Mr.  Pollak.  I  should  like  to  explain  that  the  document  is  largely 
concerned  with  matters  of  medical  examination  and  other  points 
not  directly  involved  in  the  pension  feature,  but  it  includes  the 
pension  feature. 

I  read  a  paragraph  from  page  13,  headed  “The  Pension  Feature” : 

“The  B.  &  O.  relief  department  also  operates  a  ‘pension  feature.’ 
This,  as  its  name  implies,  takes  care  of  employees  who  have  become 
incapable,  by  reason  of  disease  or  old  age,  to  earn  a  livelihood.  An 
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age  limit  is  fixed,  but,  as  in  all  the  relief  department’s  dealings  with 
its  members,  the  rule  is  not  inflexible.  The  replacement  o|f  the  pen¬ 
sioned  by  younger  men  eliminates  the  nonproductive  laboij.” 

Then  I  want  to  read  this,  from  page  24,  under  the  general  [1598] 
heading  “Synopsis — Advantages  to  the  Company” : 

“The  pension  feature  takes  out  of  the  service  men  who  are  past 
giving  full  value  for  the  wages  paid  them.  The  replacement  of  these 
by  younger  men  insures  the  company  a  better  return  for  jthe  wages 
paid.  The  operating  departments  are  relieved  of  the  ^urden  oi 
carrying  these  men  on  their  rolls.” 

853  Mr.  McInnis.  This  is  a  portion  of  the  pamphlet  v^ith  regard 
to  the  pension  system  of  the  Atchison,  Topeka  J  &  Santa 

Fe  Railway  Company,  from  which  counsel  read  one  paragraph 
[reading] : 

“To  all  Employees: 

“It  is  with  great  satisfaction  that  I  issue  this  day  announcement 
concerning  the  pensions  to  be  granted  to  loyal  and  worthy  employees. 
I  believe  it  to  be  more  liberal  in  its  terms  than  any  pension  system 
now  in  force,  and  I  sincerely  hope  that  all  will  show  appreciation 
of  it  by  increased  zeal  and  loyalty.  Nearly  every  employe^  has  it  in 
his  power  to  benefit  the  company  by  his  work  and  influence,  or  to 
injure  it  by  carelessness  or  indifference.  The  system  [1599]  about  to 
be  introduced  will  be  carried  out  wholly  at  the  expense  ot  the  com¬ 
pany,  and  it  is  only  fair  that  those  whose  future  is  thus  ifrade  safer 
should  in  return  render  the  best  service  of  which  they  ai[e  capable. 
I  hope  that  it  will  some  day  be  found  possible  to  make  t|ie  amount 
of  pension  larger — that  will  depend  on  the  prosperity  o^  the  com¬ 
pany,  which  every  employee  should  strive  to  promote. 

“E.  P.  Ripley,  President. 

“Chicago,  December  26*  1906 P 

Mr.  Hay.  I  wish  to  call  the  Court’s  attention  to  the  fact  j  that  what 
I  was  reading  from  was  the  preamble  of  the  plan  itself,  and  not  the 
statement  of  the  president. 

Louis  F.  Bessey  was  called  as  a  witness  on  behalf  of  the  defendants 
and,  having  been  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Silverman  : 

I  am  principal  engineer,  Bureau  of  Valuation,  Interstate  Com¬ 
merce  Commission.  [1600]  I  have,  together  with  Mr.  Engel,  of  the 
Bureau  of  Valuation,  prepared  a  statement  showing  the  Federal  aid 
given  to  railroads  in  respect  to  the  construction  of  those  rail- 

854  roads.  I  have  that  statement  (producing  a  paper).  | 

Mr.  Silverman.  I  offer  that  statement  in  evidence. 

Mr.  McInnis.  May  it  please  the  Court,  we  desire  to  mak^  a  special 
objection  to  this  testimony  because  it  is  irrelevant,  incompetent,  and 
immaterial.  If  such  an  issue  were  recognized  in  this  easel,  it  would 
broaden  this  case  beyond  anything  that  could  be  drawn!  from  the 
pleadings. 
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The  Court.  Let  me  hear  what  the  purpose  of  this  testimony  is,  first. 

Mr.  Pollak.  The  purpose,  if  your  Honor  please,  is  to  show  that 
the  United  States  Government  has  in  the  past  very  freely,  in  fact, 
exercised  its  appropriation  power  in  behalf  of  the  railroads,  as  it  is 
now  exercising  it  directly  in  behalf  of  railroad  employees,  and  indi¬ 
rectly,  as  our  evidence  tends  to  show,  for  the  benefit  of  the  railroads. 
I  think  it  is  highly  germane.  I  think  the  Court  might  take  judicial 
notice  of  these  appropriations. 

The  Court.  That  is  what  I  had  in  mind,  that  the  Court  could  take 
judicial  notice,  especially  of  the  land  grants  made  to  the  railroads. 
I  hardly  think  it  is  necbssary  to  go  into  particular  questions  of  fact 
in  that  connection.  I  shall  exclude  this  testimony. 

Mr.  Pollak.  I  assume  [1601]  an  appellate  court  would  also  treat 
it  as  judicial  knowledge,  and  I  think  there  is  no  need  of  further 
testimony. 

(Thereupon  the  witness  left  the  witness  stand.) 

Thereupon  plaintiffs,  interveners,  and  defendants  rested. 

[1602]  Mr.  Pollak.  Along  the  general  line  of  mechanical  arrange¬ 
ments,  we  have  come  to  an  agreement  which  I  might  state  to  you.  It 
involves  this  point.  As  your  Honor  recalls,  on  numerous  occasions 
evidence  has  been  received  from  one  side  or  the  other  which  was 
objected  to  upon  grounds  that  went  essentially  to  the  general  merits 
of  the  case.  The  ruling  has  always  been  that  that  evidence  would  be 
received,  and  it  has  been  received.  [1603] 

It  has  been  sometimes  more  or  less  assumed  or  stated  by  counsel-  — 
perhaps  once  or  twice  by  the  Court — that  as  to  such  evidence  a  motion 
to  strike  would  be  in  order.  Subject  to  your  Honor’s  approval, 
S55  the  two  sides  have  agreed  that  as  to  evidence  to  which  the 
objection  is  one  of  relevancy  or  materiality  no  formal  motion 
to  strike  need  be  made ;  that  the  failure  to  make  such  a  motion  with 
respect  to  such  evidence  shall  not,  as  to  either  side,  be  regarded  as  a 
waiver  of  the  contention. 

Your  Honor  will,  of  course,  understand  the  practical  reason  for 
that  arrangement. 

The  Court.  Yes. 

Mr.  Pollak.  It  is  to  save  everybody’s  time,  including  the  Court’s 
time,  in  culling  through  a  mass  of  evidence. 

As  to  the  cases,  which  we  believe  are  very  few,  where  evidence  was 
received  subject  to  an  objection  that  is  in  reality  an  objection  of  evi¬ 
dence  and  not  of  substantive  law,  the  parties  have  agreed,  subject  to 
your  Honor’s  approval,  that  if  they  have  any  motions  to  make  to 
strike  out  evidence  for  incompetency,  either  party  will  give  notice 
to  the  other  of  such  a  motion  in  writing  not  later  than  Friday  of  this 
week ;  and,  subject  to  your  Honor’s  approval,  those  motions,  if  made, 
will  be  argued  at  the  same  time  as  the  general  argument  of  the  case 
[1604]  next  week. 

Does  that  fairly  state  it? 

Mr.  Aronson.  I  think  so. 

The  Court.  That  is  entirely  satisfactory  to  me  also. 
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The  findings  of  fact  and  conclusions  of  law  proposed  by  plaintiffs 
were  submitted  to  defendants’  counsel  and  defendants’  counsel  sub¬ 
mitted  written  and  oral  objections  and  amendments  thereto  jmd  were 
heard  in  connection  therewith  before  the  signing  of  findings  [and  con¬ 
clusions  by  the  Court.  The  Court  announced  that  in  his  opinion  he 
was  not  acting  in  the  capacity  of  a  master  in  chancery  and  therefore 
that  the  only  drafts  of  findings  of  fact  that  should  be  submitted  to 
him  were  those  in  accordance  with  the  decision  of  the  Court, j  and  that 
he  would  not  consider  the  tendering  by  the  losing  party  of  proposed 
findings  of  fact  inconsistent  with  his  decision  or  in  his  opinipn  irrele¬ 
vant  to  his  decision  or  exceptions  to  his  refusal  to  make  suclij  findings. 
To  this  action  of  the  Court  defendants  excepted. 

Jennings  Bailey,  Justice. 
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Plaintiffs’  Exhibit  1 


Excise  tax  on  carrier  pay  rolls — computed  at  3]f>%  of  pay  roll  for  the  12  months 
ended  September  30,  1935,  exclusive  of  compensation  in  excess  of  $30fa  per  month 
per  man — all  plaintiff  carriers 


Carrier 


Compensation 

Amount  in 

Amount  n 

_ 

r 

bt 

Total 

excess  of  $300 

in  excess  < 

>f 

per  month 

$300  per 
month 

— 

Akron.  Canton  &  Youngstown . 

Alabama  Great  Southern . 

Alton . 

Ann  Arbor . . . 

Atchison,  Top.  &  Santa  Fe  Sys.° . 

Atlanta  &  West  Point . 

Atlanta,  Birmingham  &  Coast . 

Atlantic  Coast  Line... . 

Baltimore  <fc  Ohio . 

Bangor  &  Aroostook . 

Beaumont,  Sour  Lake  &  Western _ 

Bessemer  &  Lake  Erie . 

Boston  <fc  Maine . 

Burlington-Rock  Island . 

Canadian  Pacific  (Lines  in  Me.) . 

Canadian  Pacific  (Lines  in  Vt.) . 

Central  of  Georgia . 

Central  R.  R.  of  New  Jersey . 

Central  Vermont . . 

Charleston  &  Western  Carolina . 

Chesapeake  &  Ohio . 

Chicago  &  Eastern  Illinois . . 

Chicago  &  Erie . 

Chicago  &  Illinois  Midland . 

Chicago  &  North  Western . 

Chicago,  Burlington  &  Quincy . 

Chicago  Great  Western . 

Chicago,  Indpls.  &  Louisville . 

Chicago,  Milwaukee,  St.  Paul  &  Pac. 

Chicago,  Rock  Island  &  Gulf . 

Chicago,  Rock  Island  &  Pacific _ 

Chicago,  St.  Paul,  Mimpls.  &  Omaha 
Cin.,  New  Orleans,  &  Texas  Pacific. - 

Clinchfield . 

Colorado  &  Southern . 

See  footnotes  at  end  of  table. 


$913,  822 
1, 124,  742 
7, 900.  602 
1,  539, 993 
66, 235. 961 
164,  694 
1,806,231 
19.  759.  617 
60. 644,  287 
2, 312, 862 
158.  699 
3. 812, 142 
19, 849,  429 
391, 202 
569,  941 
560, 477 
7. 498. 875 
14,  640, 661 
2,541,823 
958, 582 
38.  243, 196 
6, 671, 407 
2, 213, 392 
1, 286, 107 
41.625.2S4 
39, 430, 465 
6,  758,  391 
3.  593, 167 
47, 165, 85S 
1,911,965 
34. 929,  290 
8, 088, 491 
4, 795,  5S2 
1,  573, 815 
2, 631, 552 


$29,237 
5,090 
64. 615 
32.205 
1, 622,  537 
1,558 
20.  085 
218, 494 
1, 297, 140 
110,431 
100 
52,458 
223, 105 
3, 263 
1,691 


147,286 
203,  S61 
16,822 
11,  675 
1, 124, 220 
108.229 
12,224 
32,327 
391, 437 
531. 920 
7,068 
47, 121 
475,000 
19,799 
490, 892 
36,780 
23,065 
24,381 
34, 149 


S8S4, 5^5 
1,119,652 
7. 835, 987 
1, 507,  788 
64,  613,  424 
163, 136 
1, 786,  146 
19, 541, 123 
59. 347, 147 

2,  202,  431 
158.599 

3,  759.  6l84 
19,  626,  324 

387,939 
56S,  550 
560.477 
7. 351, 589 
14, 436,  800 

2,  525, 0O1 
946.907 

37.118. 9"6 
6.  563, 178 
2.201,168 
1, 253, 780 
41,233, 847 
38, 898,  545 
6. 751, 523 

3,  546, 046 
46.  690,  §58 

1,  S92, 166 
34,438,398 
8, 051, 711 
4, 772, 517 
1.  549. 434 
2. 597,  [403 


Computed 
excise  tax 
(3h%  Of 
preceding 
column) 


$30,960 
39,188 
274,260 
52,773 
2, 261, 470 
5,710 
62,515 
683,939 
2, 077, 150 
77.085 
5, 551 
131, 589 
686,921 
13, 578 
19,889 
19, 617 
257,306 
505,288 
SS,  375 
33,142 
1, 299, 164 
229, 711 
77,041 
43,882 
1, 443, 185 
1, 361, 449 
236,296 
124. 112 
1, 634, 180 
66,224 
1,205,344 
281,810 
167,038 
54,230 
90,909 
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Excise  tax  on  carrier  pay  rolls — computed  at  8){%  of  pay  roll  for  the  12  months 
ended  September  30,  1935,  exclusive  of  compensation  in  excess  of  $300  per  month 
per  man — all  plaintiff  caixicrs — Continued 


Compensation 

Computed 
excise  tax 
(3fc%  of 
preceding 
column) 

Carrier 

Total 

Amount  in 
excess  of  $300 
per  month 

Amount  not 
in  excess  of 
$300  per 
month 

Columbus  &  Greenville . . 

$644, 321 

$28,222 

$616, 099 

$21,563 
478, 929 

Delaware  &  Hudson . . . 

13. 980, 082 

296, 393 

13, 683, 689 

Delaware.  Lackawanna  &  Western . 

23.091,755 

400,000 

22,  691, 755 

794,  211 

Denver  &  Rio  Grande  Western . . . 

10.  519, 105 

171.456 

10. 347, 649 

362, 16S 
11, 974 
71,304 
124, 691 
3$,  699 
19,658 
227, 957 
1, 168,910 
129,  912 
13, 163 
78,332 
10,963 
19,507 
33,680 
378, 955 
994, 875 
17,054 

Detroit  &  Mackinac . . . . . . 

342.119 

3-12,119 

Detroit,  Toledo  &  Ironton . . . . 

2, 074, 935 

37,  691 

2, 037,  244 

Duluth,  Missabe  &  Northern _ , _ _ _ 

3, 616,  395 

53,783 

3,  562,  612 

Duluth,  South  Shore  &  Atlantic . 

1,110,592 

4,900 

1, 105, 692 

Duluth,  Winnipeg  &  Pacific . . 

564. 695 

3.042 

561,653 

Elgin.  Joliet  &  Eastern... . . . . 

6, 598.  368 

85,323 

6. 513,  045 

Erie  R.  R . . . . . 

33.942,596 

545, 174 

33, 397,  422 

Florida  East  Coast . . . . 

3,  793,  525 

81,  748 

3.  711,  777 

Fort  Smith  &  Western . . . . 

379. 697 

3,600 

376, 097 

Fort  Worth  &  Denver  City . . . 

2,  280,  184 

42, 130 

2, 23$.  054 

Fort  Worth  Rio  Grande . . . 

313.  217 

313. 217 

Georgia  &  Florida . ..j . 

562, 150 

4,800 

3,672 

557, 350 

Georgia.  Southern  <fc  Florida . . . 

965,967 

962,295 

Grand  Trunk  Western . , . 

10, 933, 160 

105, 867 
575,000 

10,827. 293 
28, 425,  000 

Great  Northern . . . ! . . . 

29,  000,000 

Gulf  &  Ship  Island. . . . 

496.  756 

9. 492 
58.903 

487,264 

Gulf,  Mobile  &  Northern . J . 

2, 507,  738 

2, 448, 835 

85,  709 
1, 424. 192 
76.  -98 

Illinois  Central . . J . 

41,476.461 

785,255 

40. 691, 206 

Illinois  Terminal  Co . . . 

2,  216,  200 

30,547 

25,892 

2. 185, 653 
5. 677,  429 

International-Great  Northern . . . 

5.  703. 321 

198,  - 10 

Kansas  City  Southern . j . 

4,  702, 212 

209, 992 
41 

4,  492,  220 

1571228 
12,007 
20.  512 

Kansas,  Oklahoma  <fc  Gulf . . . 

343. 0S9 

343, 048 

Lake  Superior  &  Ishpeming . . . 

607, 327 

21, 261 

586.066 

Lehigh  <fc  Hudson  River..! . 

525,426 

33. 675 

491,  751 

17,  211 
54,  S25 
684,  154 
327, 444 
64,647 

Lehigh  &  New  England . . . . . 

1.  609, 136 

42.699 

1,  566, 437 

Lehigh  Valley . . . 

19,  939,  014 

391.  758 

19. 547, 256 

Long  Island . . 

9,  406. 896 

51.365 

9. 355,  531 

Louisiana  &  Arkansas . . 

1, 886, 185 

39, 121 

1, 847, 064 
409, 820 

Louisiana,  Arkansas  <fc  Texas . 

412,800 

2,980 

14. 344 

Louisville  <fc  Nashville . 

35. 721,902 

362. 768 

35, 359, 134 

1,  237, 570 
141,428 
24,833 
158,335 
403. 913 

Maine  Central . 

4, 164, 322 
7S3. 846 

123,  523 
74, 330 
52.604 

4, 0-10.  799 
709,  516 
4, 523, 853 

Midland  Valley . . . 

Minneapolis  &  St.  Louis . 

4.  576, 457 

Minneapolis.  St.  Paul  &  S.  S.  Marie . 

11,  70S,  399 

168, 029 
10,803 

11,540,370 

Mississippi  Central . . 

349,  064 

338,261 

11.S39 
15, 451 
15.955 
444, 087 
1,241,8'T 
160,353 
33,245 
20,663 
270, 691 
7, 950 
11,779 
39, 312 
69, 323 
5,  (MG,  991 
492, 843 
1, 110. 147 

Missouri  &  Arkansas . 

444, 933 

3. 4SS 

441,445 

Missouri-Illinois . . 

459, 228 

3.363 

455, 865 
12,  6S8, 211 

Missouri-Kansas-Texas  Lines  b . . 

13, 016, 367 

328, 156 

Missouri  Pacific . . . . . 

36, 045, 980 
4,631, 153 
953. 134 

564,  248 

35, 481, 732 
4, 581,  520 
949,  846 
590, 374 
7, 734,  020 
227, 141 
336,554 

Mobile  &  Ohio . . . 

49,633 
3.28S 
18.  772 

Monongabela . . . 

Montour . . . 

609, 146 

Nashville.  Chattanooga  &  St.  Louis . 

7, 820, 322 

86. 302 

Nevada  Northern . . . . 

236, 178 
336, 603 

9, 037 
49 

New  Jersey  &  New  York . 

New  Orleans  <fc  Northeastern . . . 

1, 126,411 

3,208 
55,106 
3, 857, 665 
221,  S09 
406.  540 

1, 123,  203 
1, 980, 654 
144, 199,  755 
14, 081,221 
31, 718, 496 
4, 112,465 

New  Orleans,  Texas  &  Mexico . . . 

2,  035,  760 

New  York  Central . . 

14S,  057, 420 
14, 303.  030 

New  York,  Chicago  &  St.  Louis _ 

New  York,  New  Haven  &  Hartford  e . 

32, 125,  036 
4, 150,  776 
1, 063,  453 

New  York,  Ontario  &  Western . . . . 

38,311 

32 

143, 936 
37,220 

New  York.  Susquehanna  &  Western . . . 

1.  063,  421 
28.  209, 336 
2. 453,  330 
220, 627 
28,187,958 
1,900,  110 
98,996 
173,114, 801 
2, 917, 930 
10, 623, 623 
8, 867,  044 
337,588 

Norfolk  &  Western _ _ _ 

28. 921, 136 

711,800 
4S,  533 
6S3 

987, 327 
85.867 
7, 722 
9S6, 579 
66.  ,r04 

Norfolk  Southern . . 

2,  501,  S63 

Northern  Alabama . 

221.310 

Northern  Pacific . . 

28,  735. 827 

547,869 

12,513 

34 

Northwestern  Pacific . 

1, 912. 623 

Oklahoma  City-A  da- Atoka _ _ _ _ 

99,030 
176,  043. 150 
2.944.S56 

3,465 
6, 059, 018 
102, 128 
371.827 
310. 347 
11,816 
21.394 

Pennsylvania/. . . . 

2, 928, 349 
26, 926 
206,379 
93, 165 
11,736 

Penna.-Reading  Seashore  Lines . . . . 

Pere  Marquette...  _  _ _ 

10. 830,  002 
8, 960.  209 
349,324 
628, 431 
26. 592, 552 
64, 524, 322 
24.  060, 888 
4. 082,  543 
2, 109, 043 

Pittsburgh  &  Lake  Erie _ _ _ _ _ _ _ 

Pittsburg  &  Shawmut . . . . . 

Pittsburg,  Shawmut  &  Northern . . 

17, 181 
355,  461 
595,863 
468. 369 

611',  250 
26.  237,  091 
63. 928, 459 
23. 592,  519 
4, 015,  275 
2, 080, 116 

Pullman  Company _ 

918,298 
2,237,496 
825,738 
140, 535 
72,804 

Railway  Express  Agency _ _ _ _ 

Reading  Company _ _ _ 

Richmond,  Fred.  &  Potomac _ 

67,268 

28,927 

Rutland. . . 

See  footnotes  at  end  of  table. 
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2.886 

1,885 

1. 645 

2.54S 

1,047 

3. 488 

2,  548 

1,455 

1,413 

1,506 

1. 372 

1,481 

993 

656 

370 

2,  S09 

3,338 

1,821 

1. 758 

2. 691 

1,065 

3.369 

2,551 

1,429 

1,461 

1,535 

1.484 

1, 453 

1,0*6 

<45 

348 

1,870 

3,490 

2,087 

1.684 

2,716 

1,034 

3.  527 

2, 749 

1,543 

1, 657 

1.684 

1,407 

1,  462 

952 

729 

438 

1,785 

2,715 

2. 432 

1, 836 

2. 832 

1,029 

3,  760 

2, 823 

1,546 

1, 665 

1.676 

1,551 

1,421 

1.  014 

645 

410 

1,921 

2,8-14 

2. 686 

2,067 

3. 702 

1, 1S7 

4.065 

3, 247 

1,700 

1, 853 

2. 050 

1. 732 

1,943 

1.048 

<  1 1 

451 

1, 177 

2,672 

2.  609 

1,553 

3. 524 

1,133 

3.  761 

3,  019 

1,664 

1,794 

1,947 

1,691 

1,631 

1, 108 

58S 

354 

1,032 

2, 257 

2. 907 

1,760 

2,432 

1,148 

4. 587 

3. 815 

2,099 

2,437 

2.531 

2,  209 

2, 474 

it  3^3 

911 

555 

3S6 

1,696 

2,300 

1,507 

2.046 

S88 

4.122 

3,875 

1.8S7 

2. 156 

2. 329 

1.S92 

2,108 

1, 134 

775 

171 

780 

1,860 

1.2S7 

2,223 

890 

3,002 

3,843 

2,514 

2,577 

2. 764 

2.1S1 

2,294 

1,364 

856 

549 

41 

252 

764 

829 

1,618 

739 

2,534 

2.S96 

2,355 

2.884 

2.  746 

2.4SS 

2. 379 

1,  535 

936 

53  < 

1- 

70 

276 

314 

1,101 

577 

2.529 

2,953 

1,845 

3. 0-0 

3. 694 

2,738 

2.683 

1, 7l6 

1, 1 13 

59S 

9 

21 

62 

108 

423 

355 

1,604 

3,166 

1.984 

2. 2M> 

3.830 

3, 292 

2,874 

1,  S37 

1, 085 

60S 

3 

12 

21 

31 

148 

140 

933 

2,008 

2.05S 

2, 662 

2, 779 

3,184 

3. 425 

2. 139 

1,222 

633 

1 

o 

* 

6 

32 

48 

299 

1,342 

1,340 

2,613 

3,325 

2,588 

3,234 

2. 713 

1,390 

707 

5 

o 

3 

11 

15 

87 

370 

895 

1,652 

3,383 

2,814 

2,383 

2.883 

1,658 

764 

o 

1 

3 

4 

26 

102 

213 

'933 

1.977 

2, 692 

2,618 

2. 217 

1,550 

S34 

1 

5 

o 

8 

17 

53 

235 

1,044 

1,488 

2, 4S3 

2,594 

1,242 

S72 

1 

5 

13 

10 

50 

215 

746 

1,312 

2, 486 

1,226 

624 

I . 

o 

4 

6 

61 

143 

623 

1,323 

1,005 

531 

8 

53 

117 

544 

455 

422 

1 

4 

25 

82 

179 

192 

! . 

1 

3 

4 

20 

40 

81 

I 

39, 502 

57,503 

57, 270 

39,179 

:59, 221 

126,201 

1 

93.258 

1 

;77, 222 

45,  S0C 

52,409 

59,737 

53,730 

55,127 

42,440 

26,320 

14,770 

Total 
no.  for 
each  year 
of  birth 


Year  of 
birth 


Attain*  i 
edape 
1932 


297 

!  T1S50  & 

82  & 

l  prior 

over 

ns 

1S51 

81 

194 

j  1852 

so  1 

252 

1853 

79  1 

332 

1854 

78  I 

464 

1855 

77 

647 

18.56 

76 

841 

1S57 

75 

1,063 

1858 

74  1 

1.420 

1859 

73 

2,054 

1860 

72 

2, 424 

1861 

71 

3,855 

1862 

70 

5, 324 

1863 

69 

6.239 

1S61 

6S 

7.430 

1865 

67  I 

8,586 

1866 

66  : 

10. 170 

1S67 

65 

11.183 

1868 

64 

12,600 

1869 

G3 

13.830 

1870 

62 

13. 342 

1871 

61  1 

16.  .872 

1872 

60 

16.500 

1S73 

59  | 

18. 059 

1874 

58 

19,299 

1875 

57 

21, 669 

1S76 

56 

20,  S96 

1S77 

55 

24  222 

1S7S 

54 

25’.  772 

1S79 

53 

28. 536 

1S80 

52 

27.2S5 

1881 

51  j 

32. 106 

1SS2 

50 

31,905 

1883 

49 

36. 466 

1884 

48 

35. 729 

1885 

47  j 

36. 246 

1S86 

46  j 

34. 508 

18S7 

45 

40.225 

1SSS 

44 

3S.  123 

1SS9 

43 

36. 797 

1890 

42 

34,413 

1891 

41 

39,093 

1892 

40 

34,  621 

1893 

39 

35,971 

1S94 

38 

34, 432 

1S95 

37  | 

33. 149 

1896 

36  I 

32, 071 

1897 

35  1 

35,062 

1898 

34  ! 

31. 170 

1S99 

33  | 

34.969 

1900 

32 

29, 662 

1901 

31 

29. 213 

1902 

30 

25.5S7 

1903 

29 

25, 252 

1904 

28 

23,546 

1905 

27 

21,400 

1906 

26  1 

19. 647 

1907 

25 

16,926 

1908 

24 

13. 172 

1909 

23 

10,044 

1910 

22 

6,688 

1911 

21 

3,698 

1912 

20  S 

1,599 

1913 

19  i 

483 

1914 

18  1 

C1915  & 

17  & 

\  later 

under 

215,897 

Total 

1 

1 

1 

is«-  Carriers  having  made  such  a  survey  within  recent  years  were 


not  required  to  revise  their  study  to  the  employment  situation  in  1931. 
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Excise  tax  on  carrier  pay  rolls — computed  at  S%%  of  pay  roll  for  the  12  months 
ended  September  30,  1935 ,  exclusive  of  compensation  in  excess  of  $300  per  month 
per  man — all  plaintiff  carriers — Continued. 


Carrier 

- 1 - 

Compensation 

Computed 
excise  tax 
m%  of 
preceding 
column) 

Total 

Amount  in 
excess  of  $300 
per  month 

1 

Amounjt  not 
in  excess  of 
$300  per 
month 

St.  Louis,  Brownsville  &  Mexico . . . . 

$1, 925, 558 

$6,264 

$1, 91$,  294 

$67, 175 

St.  Louis-San  Francisco . 

21, 482,  770 

341,  539 

21, 141,231 

739, 943 

St.  Louis,  San  Francisco  &  Texas . 

815,  262 

8. 169 

807,  093 

2S.248 

St.  Louis  Southwestern  Lines  d . 

7, 100,  013 

131,  581 

6, 96$.  432 

243, 895 

San  Diego  &  Arizona  Eastern . 

369,  565 

7,972 

361, 593 

12, 656 

San  Antonio,  Uvalde  &  Gulf . 

434.  99S 

2,913 

432,  085 

15,12 

Seaboard  Air  Line . . . . 

18.  479,  267 

391.204 

18, 08$,  063 

633.082 

Southeastern  Express  Co . 

2.  586. 396 

23, 379 

2,  563, 017 

89,706 

Southern  Ry . 

40.  475,  254 

576,  241 

39,  899, 013 

1. 396, 465 

Southern  Pacific  Sys.* . 

79, 432,487 

1, 352, 59S 

78,  079, 889 

2, 732,  796 

Spokane,  Portland  &  Seattle . . 

2, 474,  418 

30, 375 

2.  444, 043 

85,542 

Staten  Island  Rapid  Transit . 

1,  508.  753 

6. 819 

1, 501,934 

52,568 

Tennessee  Central . . . 

1, 053, 327 

19.  002 

1, 03*.  325 

36, 201 

Texas  &  Pacific . . . . 

9, 884,  4 OS 

20S.  024 

9, 676. 3S4 

338, 673 

Toledo,  Peoria  &  Western . 

825, 810 

12,790 

813,  020 

28, 456 

Union  Pacific  Sys.A. . 

52.  576,  232 

1,  061.  90S 

51, 51*.  324 

1, 803,  001 

Virginian . . . 

4, 054,  677 

151,  730 

3, 902, 947 

136, 603 

Wabash . . . 

17, 357, 804 

269,  642 

17,  088. 162 

598,086 

Western  Maryland . . . 

5, 923;  577 

152. 372 

5,  77i,  205 

201,992 

Western  Pacific . 

6,  086, 109 

112,400 

5.  973,  709 

209,080 

Western  Ry.  of  Alabama . . . 

1,414,477 

28, 138 

1,  386.  339 

48.522 

Wheeling  &  Lake  Erie . . 

5, 449.  767 

109.  062 

5, 340.  705 

186, 925 

Wichita  Falls  &  Southern . . 

259,  903 

3,  016 

256, 8S7 

8,991 

Yazoo  &  Mississippi  Valley . . . . 

5,  239, 605 

3/, S/8 

5,  20*,  727 

182,060 

Total . . . 

1, 6S6,  294, 494 

29, 173, 183 

1, 657, 12*.  311 

57, 999, 246 

°  Includes  Atchison,  Topeka  <fc  Santa  Fe;  Gull,  Colorado  &  Santa  Fe  and  Panhandle  &  Santa  Fe. 

6  Includes  Missouri-Kansas-Texas  and  Missouri- Kansas-Tcxas  of  Texas. 
e  Includes  New  York  Connecting. 

d  Includes  St.  Louis  Southwestern  and  St.  Louis  Southwestern  of  Texas. 

•  Includes  Southern  Pacific  and  Texas  &  New  Orleans. 

t  Includes  Union  Pacific;  Los  Angeles  &  Salt  Lake;  Oregon-Washington  R.  R.  &  Nav.  |Co.;  Oregon  Short 
Line  and  St.  Joseph  &  Grand  Island. 


Ratio  of  total  plaintiff  pay  rolls  to  total  pay  rolls  of  all  carriers — Year  1934 


Item 


1.  All  railways— United  States. 

2.  Pullman  Company . 

3.  Express  Companies . 


4. 


Total  carriers  (1+2+3). 


5.  Plaintiff  carriers . 

6.  Ratio  plaintiff  to  total  (5-5-4). 


4- 


Total  compen¬ 
sation  to  em¬ 
ployees  1934 


$1,600,311,882 
23, 797, 086 
58, 181, 142 


1, 682, 290. 110 


1, 594,  072. 846 
94. 76% 


Source:  Data  as  to  pay  rolls  for  the  twelve  months  ended  September  30. 1935  from  returns  of  carriers  to  a 
special  questionnaire  issued  by  the  Bureau  of  Railway  Economics  dated  November  13, 1935. 

Pay  rolls  year  1934,  Item  1  from  I.  C.  C.  Statistics  of  Railways  in  the  United  States,  yfear  1934  page  S-33 
Statement  No.  16-A;  Item  2,  from  Annual  Report  of  the  Pullman  Company  to  the  Interstate  Commerce 
Commission;  Item  3.  from  I.  C.  C.  Statistics  of  Railways  in  the  United  States,  year  1934,  page  S-157.  Table  E; 
Item  5,  from  I.  C.  C.  Statistics  of  Railways  in  the  United  States,  year  1934,  Section  A-l,!“Total  compensa¬ 
tion”  of  Plaintiff  railways  plus  Items  2  and  3  this  statement. 


859  Supplement  to  Exhibit  1 


Compensation  of  original  plaintiff  carrier  employees,  calendar 

year  1935 _ _ _ _ $1,  728,  055,  356 

Less  1.84%  for  compensation  in  excess  of  $300  per  month  per 
man _  31,  796,  219 


{  696,  259,  137 

Amount  of  excise  tax,  at  3j4% _  59,369,070 


550  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

Estimate  for  twelve  months  beginning  March  1,  1936,  based  on 
return  to  standard  wage  scales,  and  increased  employment  of  5% 
(increase  was  4.6%  in  March  and  7.4%  in  April  1936b  is  approximately 
$63,000,000. 
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Railroads  abandoned  upon  authority  of  Interstate  Commerce  Commission ,  1921— S3 


i 

Name  o i  road 

l 

Source  of  information 

I.  C.  C.  reports 

Mileage 

Finance 

docket 

Volume 

Page 

Ahukini  Terminal  Rv.  Co..  Ltd-. . 

10. 366 

199 

579 

19.4 

Alabama  <S:  Mississippi  R.  R.  Co . . 

59 

70 

531 

77. 75 

Alabama  &  Northwestern  R.  R.  Co. . 

10.  399 

202 

4 

21.0 

Alexandria  &  Western  Rv.  Co . . 

4.  297 

94 

742 

20. 65 

Andalusia,  Florida  &  Gulf  Ry.  Co . 

4.755 

99 

518 

25.5 

Appalachian  Ry.  Co . . 

10. 945 

207 

719 

10.0 

Arizona  Southern  R.  R.  Co . 

10. 110 

193 

577 

21.0 

Barnegat  R.  R.  Co . . . . 

2,560 

79 

506 

8.80 

Batesville,  Southwestern  R.  R.  Co. . . 

8,227 

170 

269 

16.  93 

Blytheville,  Burdette  &  Mississippi  River  Ry.  Co . 

3.275 

86 

150 

7.0 

Bonlee  &  Western  Ry.  Co . . 

9,  OiO 

ISO 

724 

10.  37 

Brimstone  R.  R.  &  Canal  Co . . 

7, 307 

170 

246 

6.  64 

Bristol  Railroad  Company . . . 

7, 980 

158 

704 

6. 14 

Brooksville  &  Ohio  River  R.  R.  Co . 

8. 774 

175 

10S 

10.0 

Brownwood  North  &  South  Rv.  Co. . 

4.296 

105 

729 

17.  65 

Buffalo,  Bradford  &  Kane  R.  R.  Co, . 

S,  818 

175 

565 

.89 

Bullfrog.  Goldfield  R.  R.  Co . . 

6, 369 

131 

513 

78. 95 

Burro  Mountain  R.  R.  Co . . 

9. 876 

193 

75S 

13. 07 

Cache  Valley  Railroad  Company...T . 

5,927 

117 

676 

9.6 

Caney  Valley  Railroad  Company. .; . 

9. 946 

193 

262 

12. 81 

Carolina  Railroad  Company . . . . 

8.  606 

175 

248 

13.26 

Carolina  &  Northeastern  Ry.  Co.... . 

10.  344 

199 

353 

S.  14 

Carthage  <fc  Pinehurst  R.  R.  Co . 

1.520 

70 

774 

12.226 

Cement,  Tolenas  &  Tidewater  R.  R.  Co . 

8.02S 

166 

1.9 

Central  New  York  Southern  R.  R.  Corp . 

2.  722 

86 

37.0 

Central  Ry.  Co.  of  Arkansas . ; _ _ _ _ _ _ 

8. 546 

175 

555 

6.  92 

Central  West  Virginia  <fc  Southern  R.  R.  Co . 

7.611 

154 

559 

29.5 

Chester  &  Beeket  Railroad  Company... . 

S.  665 

170 

643 

5.0 

Chicago,  Peoria  &  St.  Louis  R.  R.  Co . 

2.  703 

76 

SOI 

234.32 

Christie  <t  Eastern  Ry.  Co . . . . 

10.641 

202 

11.5 

Cimarron  &  Northwestern  Ry.  Co . . 

8,317 

166 

7.5 

Cincinnati-Nashville  Southern  Ry.  Co . 

10.094 

193 

19.00 

Colfax  Northern  Railway  Company . 

5.343 

105 

SOS 

5. 93 

Dallas,  Cleburne  &  Southwestern  Ry . 

4.  761 

99 

279 

9.S2 

Dalles  &  Southern  R.  R.  Co . .! _ 

10.SS0 

207 

715 

41.79 

Dayton,  Toledo  &  Chicago  Ry.  Co. . 

2. 589 

76 

395 

90.0 

Death  Valley  Railroad  Co..  Ltd . 

8.  602 

170 

325 

20. 35 

Delta  Southern  Railway . . 

1,500 

70 

546 

52. 11 

Denison,  Bonham  &  New  Orleans  R.  R.  Co.. . . . 

7, 327 

154 

135 

24.15 

Detroit,  Bay  City  &  Western  R.  R.  Co . 

3,171 

94 

666 

98.0 

Dover  &  South  Bound  Railroad  Co . 

8. 379 

170 

69 

24.  768 

Duluth  &  Northern  Minnesota  Ry.  Co . 

1.25S 

70 

184 

99.25 

East  Kentucky  Southern  Railway  Co . 

9.  520 

189 

230 

13.0 

East  Texas  <S:  Gulf  Railway  Co . . . 

10, 173 

199 

125 

3.6 

Elberton  &  Eastern  Railroad  Co . 

10, 141 

199 

76 

34.  62 

Elkin  &  Alleghany  Railroad  Co . 

8.88S 

175 

653 

15.2 

Elwood,  Anderson  Lapelle  R.  R.  Co.. . 

7.297 

150 

468 

1.412 

Eriton  Railroad  Company . 

10,068 

193 

633 

.869 

Fairchild  &  North-Eastern  Railway . 

7. 483 

158 

144 

23.  52 

Findlay  Belt  Ry.  Co . . . 

9,085 

184 

194 

.78 

Florida  Central  &  Gulf  Railway..},.- _ - _ — _ 

8,091 

170 

75 

29.54 

Franklin  &  Pittsylvania  Ry.  Co... . . . 

9,  590 

189 

203 

21.0 

Freeo  Valley  Railroad  Company... . 

4.455 

94 

485 

25.0 

Fulton  Chain  Ry.  Co . . 

9,054 

180 

424 

2.210 

Gainesville  &  Northwestern  R.  R.  Co . 

8,865 

175 

647 

35.56 

Garyville  Northern  Railroad  Co.. . . . 

8, 965 

184 

367 

35.0 

Glady  &  Alpena  Railroad  Company . 

2, 421 

76 

73 

18.0 

Glenmora  &  Western  Railway  Company . . . 

3, 552 

90 

105 

17.0 

Groveton,  Lufkin  &  Northern  Ry.  Co . 

8, 629 

175 

547 

36.0 

Gulf&  Sabine  River  R.  R.  Co . . . 

7.049 

145 

540 

6. 18 

Gulf  Ports  Terminal  Railway  Co . . . 

5. 179 

111 

597 

42.  72 

Halite  &  Northern  Railroad  Co . 

10,227 

199 

271 

3.197 

Hanover  Railway  Company . . . 

10,609 

202 

451 

2.375 

Hartford  Eastern  Railway  Co . 

9, 574 

189 

789 

42.0 

Hawkinsville  &  Florida  Southern  Ry . 

1,451 

70 

566 

92.99 

Helm  &  Northwestern  Railroad  Co . 

8,088 

170 

33 

12.5 
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Railroads  abandoned  upon  authority  of  Interstate  Commerce  Commission,  1921-35 — 

Continued 


Name  of  road 

Source  of  informatlion 

I.  C.  C.  report^ 

_ 1 _ 

Mileage 

Finance 

docket 

Volume 

Page 

Hill  City  Railway  Co . . . . 

6,833 

10.690 

158 

93 

17.  5 

Intermountain  Ry.  Co _ _ _ _ 

202 

|  695 

26. 14 

Kalamazoo,  Lake  Shore  A  Chicago  Rv _ 

3,367 

8,818 

90 

186 

16.0 

Kane  Railroad  Companv. _ _ _ 

175 

565 

.34 

Kankakee  A  Seneca  Railroad  Co _ _ _ _ _ 

9. 674 

189 

583 

42. 19 

Kansas  and  Oklahoma  R.  R.  Co . . . 

10, 846 
9,  790 

207 

1  503 

19.0 

Kansas  City,  Excelsior  Springs  A  Northern  Ry.  Co . 

193 

407 

8.  72 

Kauai  Railway  Companv. . . . . 

10. 184 

193 

772 

4.98 

Keating  A  Smethpor't  Railroad  Co _ _ _ _ 

8,  S18 
5. 323 

175 

1  565 

.  12 

Kenilworth  A  Heiper  Railroad  Co . . . . 

105 

719 

3.75 

Kentwood  A  Eastern  Railway  Co _ _ _ _ _ 

2.641 

76 

319 

16.53 

Kentwood,  Greensburg  A  Southwestern  R.  R _ _ _ _ 

1,398 
6. 387 

70 

201 

13.21 

Kinder  A  Northwestern  Railroad  Co. _ _ _ _ 

131 

87 

2.0 

Kinston  Carolina  Railroad  Co . . 

7. 175 

154 

35 

31.086 

Knox  Railroad  Company _ _ 

9.  555 
9, 016 

187 

387 

8.0 

Koolau  Railway  Company,  Limited _ _ _ _ _ 

180 

262 

11.2 

Kosciusko  A  Southeastern  R.  R.  Co _ 

9, 091 
9, 845 
9, 021 
4.423 

189 

45 

16.3 

La  Crosse  A  Southeastern  Ry.  Co _ _ 

189 

785 

65. 43 

L’Anguille  River  Railway  Company _ _ 

ISO 

636 

1.25 

Laurel  Fork  Railway  Company _ _ _ 

94 

473 

14.0 

Leavenworth  A  Topeka  Railroad  Co _ 

8. 324 

170 

410 

47.0 

Leesville,  Slagle  A  astern  Ry.  Co _ 

9, 079 
2,497 

180 

453 

10.35 

Leetonia  Railway  Company _ 

72 

507 

8.7 

Lenox  Railroad  Company . . . . . 

5,854 

124 

95 

7. 7 

Liberty-White  Railroad  Company _ 

1,514 
4, 166 

70 

411 

24.2 

Lorain,  Ashland  A  Southern  it.  R.  Co _ 

99 

69 

66.5 

Macon  A  Birmingham  Railway  Company _ 

5, 408 

117 

1  385 

96.6 

Macopin  Railroad  Company _ _ 

5. 430 

111 

262 

1.535 

Madison  County  Railway  Company _ _ _ 

4, 877 

99 

645 

7.0 

Madison  Sqnthern  Railway  Company _ _ 

2,622 

76 

491 

6.7 

Manila  A*.  Southwestern  Railway  _ 

7.6S3 

162 

i  625 

6.0 

Marietta  A  Vineent  Railroad  Co..  _  _ 

2,638 
9, 066 

76 

1  695 

10.0 

Marion  &  Rve  Valiev  Ry.  Co _ _ _ _ 

180 

504 

7.85 

Mead  Run  Railroad  Companv  -  _ 

8, 818 

175 

j  565 

2.84 

Minarets  A  Western  Ry.  Co.,  Ltd _ 

10,  295 

199 

358 

53.706 

Mineral  Point  &  Northern  Ry.  Co _ 

7,820 

158 

591 

26.4 

Minneapolis  A  Rainy  River  Ry.  Co _  _ 

8. 770 

1S4 

747 

63.0 

Minter  Citv  Southern  A  Western  R.  R _ 

9, 632 

189 

179 

3.75 

Mississippi  Southern  R.  R  _ _ 

7,782 

158 

476 

49.87 

Monroe  &  Texas  Railroad  Co _ 

5,084 

105 

129 

2.51 

Montana  Railroad _ _ _ _ 

10,658 

202 

771 

2.76 

Morenei  Southern  Railway  Co _ 

2,278 

71 

5S9 

18.0 

Museatine,  Burlington  A  Southern  R.  R _ 

3,180 
4. 285 

90 

31 

53.8 

Nashua  A  Aet.nn  Railroad _  _  _ 

94 

737 

20.0 

Nate  her,  Columbia  A  Mobile  R.  R.  Co _ 

9, 769 

189 

657 

33.2 

Neame  Carson  A  Southern  R.  R.  Co _  .  _ 

5,718 

117 

326 

25.32 

New  Boston  R.  R _ _ 

10,  £87 

202 

725 

5.00 

New-  Castle  A  Ohio  River  Ry.  Co _ 

6. 002 

117 

773 

3.5 

New  Holland,  Higginsport  A  Mt.  Vernon  R.  R _ 

5, 796 

117 

348 

35.0 

New  Mexico  Midland  "Ry.  Co _ 

10.  202 

193 

745 

10.00 

New  Park  A  Fawn  Grove  R.  R _ 

10, 466 

202 

1 

9.00 

North  A  South  Railway  Co. _  _ 

10,  721 

207 

65 

41.0 

Northwestern  R.  R.  of  So.  Carolina _ 

10,  S43 

207 

701 

76.5 

Norton  A  Northern  Ry.  Co  _ 

10,510 

202 

111 

5.5 

Oakdale  A  Gulf  Railway  Companv _ 

6,517 

131 

484 

17.6 

Ooaja  A  Southwestern  R.  R.  Co _ 

2,477 

72 

509 

6.0 

Oeean  Shore  Railroad  Company  _ 

98 

67 

760 

53. 628 

Ohio  A  Kentnnbv  Railway  Co  _  _ 

9. 946 

193 

262 

25.78 

Oil  Fields  Short  Line  Railroad  Co  _ 

3, 495 

86 

701 

5.0 

Oklahoma  A  Arkansas  Railway _ _ _ 

5, 846 

117 

351 

20.2 

Oklahonja-South'westem  Ry.  Co  _  . 

7,819 

158 

488 

28.31 

Ontonagon  Railroad  Co _ 

8,  719 

731 

6.44 

Orangeburg  Railway..  _ _ 

1,066 

Be.  ’S 

789 

17.7 

Pajaro  Valiev  Consolidated  R.  R.  Co _ _ 

6,963 

1,219 

511 

40.033 

Patterson  A  Western  Raiiroad  Co  _ _ _  _  . 

Ik  •  it'.  i'i 

746 

23.6 

Pelham  A  Havana  Railroad  Companv _ 

3,373 

90 

51 

25.3 

Pigeon  River  Railway  Company _ _ _ 

8, 962 

H  VIM 

696 

11.87 

Pine  Bluff  Ark.  River  Rv _ _ _ 

10, 572 

202 

445 

26.4 

Potato  Creek  Railroad  Co _  _ 

6, 544 

131 

481 

2.75 

Raquette  Lake  Railway  Company.  _ 

9, 403 

199 

278 

IS.  13 

Reading,  Marietta  A  Hanover  R.  R.  Co _ 

8,024 

10,322 

162 

301 

6.165 

Reynold'svilla  A  Falls  Creek  R.  R.  Co  _  . 

199 

642 

12.0 

Rio  Grande  Eastern  Railway  Corp _ 

8,916 

175  | 

560 

12.6 

Roanoke  Railway  Company _  _ 

5, 143 
8,615 
3,523 

105  i 

267 

6.5 

Rock  Castle  River  Railway  Company _ _ _ 

175  1 

361 

13.0 

Rome  A  Northern  Railway  Company . 

90 

54 

17.6 
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Railroads  abandoned  upon  authority  of  Interstate  Commerce  Commission ,  1921-35 — 

Continued 


1 

Name  oi  road 

Source  of  information 

I.  C.  C.  reports 

Mileage 

Finance 

docket 

Volume 

Page 

St.  Clair  A  Western  Railroad  Co _ _ _ 

9. 521 

187 

460 

14.888 

St.  John  A  Ophir  Railroad  Co..  _ _ _ _ 

7. 108 

145 

611 

8.56 

St.  Louis.  El  Reno  A  Western  Ry.  Co _ _ _ _ _ 

2, 724 

79 

7 1 

42.2 

Salem.  Winona  &  Southern  R.  R.  Co . . . 

6.  763 

138 

717 

21.5 

San  Joaquin  A  Eastern  R.  R.  Co. . 

9.9118 

193 

217 

56.0 

Sardis  A  Delta  Railroad  Company.. _ 

7,265 

150 

358 

13.6 

Savannah  A  Statesboro  Ry.  Co . . . . 

9. 771 

189 

386 

35.0 

Seaview  Avenue  Industrial  Ry... . . 

8.  S57 

175 

281 

1.04 

Sharpesville  Railroad  Company... . . . . . 

7,734 

166 

600 

17. 932 

Sievern  A  Knoxville  Railroad  Co . . . 

8. 982 

187 

626 

25. 12 

Silvcrton  Railwav  Company _ _ 

1,549 

72 

13 

17.0 

Sligo  A  Eastern  Railroad  Co . 

7,532 

154 

725 

33.3 

Smethport  Railroad  Companv . . . . . 

8. 818 

MW* 

565 

8.46 

Smoky  Mountain  Railway  Company . . . 

5.  634 

in 

747 

9.6 

Spokane  A  British  Columbia  Rv.  Co. . . 

1,116 

67 

384 

36.3 

Stanley.  Merrill  A  Phillips  Ry.’Co. _ _ _ 

9. 972 

193 

457 

22.0 

Statenville  Railwav  Company . x . . 

4,021 

90 

546 

14.0 

Sugar  Pine  Railway  Company . . . . . . . . 

1,508 

70 

47S 

14. 15 

Sunday  Creek  R.  R.  Co.  *  .1  _ _ 

8, 189 

162 

745 

4.26 

Sunflower  A  Eastern  Rv.  Co _ _ _ _ _ 

8,057 

166 

575 

11.68 

Superior  &  Southeastern  Rv.  Co . . . . 

10,308 

199 

315 

24.0 

Tabor  A  Northern  Railway  Co . . . 

10, 470 

199 

i  4& 

S.  613 

Tennessee  A  Carolina  Southern  Rv.  Co . . . 

10,716 

202 

719 

30.5 

Tennessee.  Kentuckv  A  Northern  R.  R . . . 

10.094 

193 

779 

17.0 

Townsville  Railroad'Co . . . 

10. 172 

193 

739 

10.0 

Trinity  Valiev  A  Northern  Ry.  Co . . . . . . 

9,766 

189 

411 

5. 17 

Tuscarora  Valley  R.  R.  Co...' . . 

10,492 

202 

97 

27.0 

Virginia  Southern  Railroad  Co . . . . . 

9,066 

ISO 

504 

18.00 

Washington  A  Choctaw  Railway  Co _ _ 

6.234 

124 

■3*1 

10.5 

Washington  A  Lincolnton  R.  R*  Co . . . . . 

9.073 

184 

639 

20. 1 

Washington  Run  Railroad  Co . . . . . 

8. 492 

170 

261 

4. 1 

Washington  Western  Ry.  Co . . . . . . 

7,668 

154 

663 

11.2 

Waycross  A  Southern  Railroad  Co. _ _ 

7,365 

150 

779 

20.0 

Waycross  A  Western  Railroad  Co.. . 

4, 892 

105 

146 

21.0 

Western  Arizona  Railwav  Company _ 

9. 961 

193 

145 

23.41 

West  Virginia  Midland  Ry.  Co....* . . . 

8,981 

KtrTli 

751 

16.9 

White  River  Railroad,  Inc . . . . 

10,607 

202 

393 

19.34 

White  Top  Rv.  Co . . . 

8,284 

166 

383 

1.  74 

Wisconsin-Northwestern  Railway _ _ _ 

1,269 

70 

51 

18.3 

Woodstock  Railway  Company . . . . . . . . . 

9,610 
5.  636 

189 

19 

13.69 

Woodworth  A  Louisiana  Central  Ry.  Co . . . 

111 

718 

6.0 

Wyoming  &  Missouri  River  Rv.  Co . . . . . 

5,203 

131 

145 

17.64 

York  Harbor  A  Beach  Railroad  Co . . . . 

5. 700 

117 

695 

11.0 

Zwolle  A  Eastern  Railway  Company.. . . . . 

1,985 

71 

193 

10.0 

Total,  IS6  roads . 

WWW 

4.0S7.792 

862  Plaintiffs'  Exhibit  4 

Number  of  employees  classified  according  to  age ,  seven  class  I  railways ,  as  of 

January  1 ,  1934 


Road 

i  j 

Total 

number 

Age  group 

of  em¬ 
ployees 

15  to  19 

20  to  29 

30  to  39 

40  to  49 

50  to  59 

60  to  69 

70  and 
over 

Atchison,  Topeka  A  Santa  Fe _ 

42. 049 

3 

3.424 

12,003 

13,139 

S,  774 

3.860 

S46 

Ratio  to  total . . 

100.00 

C) 

8.14 

28. 55 

31.25 

20.87 

9.18 

2.01 

Atlantic  Coast  Line . 

15. 555 

5 

1,736 

4.9S9 

5.118 

2.858 

782 

67 

Ratio  to  total . . 

100.00 

0.03 

11.16 

32.07 

32.90 

18.38 

5.03 

0.43 

Boston  A  Maine . . 

7.364 

10 

6S0 

1,352 

1.756 

1,941 

1.260 

365 

Ratio  to  total . . . . 

100.00 

0.14 

9.23 

IS.  36 

23.84 

26. 36 

17.11 

4.96 

Central  R.  R.  of  New  Jersey _ 

9, 302 

2 

1.208 

2. 304 

2.809 

1.962 

S62 

155 

Ratio  to  total. . 

100.00 

0.02 

12.  98 

24.  77 

30.20 

21.09 

9.  27 

1.67 

Chicago,  Burlington  A  Quincy. ... 

23. 526 

5 

2.240 

5.643 

7, 331 

5.499 

2.612 

196 

Ratio  to  total . . 

100.00 

0.02 

9.52 

23.99 

31.16 

23.38 

11.10 

0.  S3 

Southern  Pacific  (Oakland  Div.) . . 
Ratio  to  total.. . . 

4.269 

4 

371 

1. 101 

1.432 

1.015 

324 

22 

100.00 

0.09 

8. 69 

25.  79 

33.54 

23.78 

7.59 

0.52 

Texas  A  New  Orleans . r 

16. 127 

24 

1.870 

5,158 

4.964 

3.044 

971 

96 

Ratio  to  total . . 

100.00 

0.15 

11.60 

31. 9S 

30.78 

18.88 

6.02 

0.59 

*  Less  than  one-hundredth  of  one  percent. 

Source:  Underlying  data  supplied  by  Mr.  Murray  W.  Latimer,  Chairman,  Railroad  Retirement  Board. 
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863  Plaintiffs’  Exhibit  5 


Number  of  employees  classified  according  to  years  of  service ,  seven  class  JT  railwaysy 

as  of  January  1 ,  198 4 


Total 
number 
of  em¬ 
ployees 

Years  of  service 

1 

Road 

1  to  5 

6  to  10 

11  to  15 

16  to  20 

21  to  25 

8 

O 

+-> 

o 

Cl 

30  and 
over 

Atchison,  Topeka  &  Santa  Fe . 

42.  049 

1.344 

8,372 

13.937 

7.579 

4.792 

2,764 

3.261 

Ratio  to  total . 

100.00 

3.20 

19.91 

33. 14 

11.40 

16. 57 

7.76 

Atlantic  Coast  Line . 

15.555 

857 

3. 289 

4.391 

1.97S 

1.816 

1.574 

1.650 

Ratio  to  total . 

100.00 

5.51 

21. 14 

28. 23 

12.72 

11.67 

10.12 

10.61 

Boston  &  Maine . . . 

7.364 

762 

1.139 

1.104 

784 

718 

1  674 

2. 183 

Ratio  to  total . 

100.00 

10. 35 

15.47 

14.99 

10.65 

9.75 

9. 15 

29.64 

Central  R.  R.  of  New  Jersey . 

9. 302 

934 

1.979 

1.936 

1.464 

945 

1  730 

1.314 

Ratio  to  total . . . . 

100.00 

10.04 

21.27 

20.81 

15.74 

10. 16 

[7.85 

14. 13 

Chicago,  Burlington  &  Quincy.... 

23. 526 

1,045 

3.064 

5.162 

4. 192 

3. 105 

2.457 

4,501 

Ratio  to  total . 

100.00 

4.44 

13.02 

21.94 

17.82 

13.20 

10.45 

19. 13 

Southern  Pacific  (Oakland  Divi¬ 
sion)  . 

4. 269 

450 

1.073 

1.048 

694 

33S 

277 

389 

Ratio  to  total . 

100.00 

10.54 

25. 13 

24.55 

16.26 

7. 92 

|  6. 49 

9.11 

Texas  &  New  Orleans . 

16. 127 

1.52S 

3.504 

4.382 

2. 644 

1.815 

842 

1.412 

Ratio  to  total . 

100.00 

9. 47 

21.73 

27. 17 

16. 39 

11.26 

i  5.22 

8.76 

Source:  Underlying  data  supplied  by  Mr.  Murray  W.  Latimer,  Chairman,  Railroad  Retirement  Board. 

864  Plaintiffs’  Exhibit  6 

Percentage  variation  in  average  hourly  compensation,  seven  class  I  railways , 
January  1986  compared  with  January  1924 


Occupational  group 

Atchi¬ 
son, 
Topeka 
&  San¬ 
ta  Fe 

Atlan¬ 

tic 

Coast 

Line 

Boston 

& 

Maine 

Cen¬ 
tral 
R.  R. 
of  New 
Jersey 

Chica¬ 
go.  Bur¬ 
lington 
6c 

Quincy 

— i - 

^outh- 

Jem 

pacific 

i 

Texas 
<fc  New 
Orleans 

Professional,  clerical,  and  general: 

1 

Clerks  and  clerical  specialists  (A) . . . 

7. 17 

11.80 

24.  S5 

6.71 

13. 32 

17. 40 

11.04 

Clerks  (B  and  C) . 

18. 46 

16.87 

18.09 

12.25 

10. 13 

17. 16 

7777 

Mechanical  device  operators  (office) . 

12.21 

19.  64 

6.  55 

2. 97 

7. 11 

16.31 

1.62 

Stenographers  and  secretaries  (A) . 

13. 08 

8.17 

8.  59 

29.35 

5.20 

12. 40 

14. 42 

Stenographers  and  typists  (B) . . 

12.  27 

11.34 

9.94 

10. 10 

8. 82 

114. 11 

4.22 

Storekeepers,  sales  agents,  and  buyers.... 

21.82 

<1  2.87 

29. 43 

50.56 

6. 08 

10. 20 

11.21 

Ticket  agents  and  assistant  ticket  agents. 

14. 45 

13. 43 

9. 05 

13. 13 

3.20 

7. 65 

7.94 

Telephone  switchboard  operators  and 

office  assistants . 

d  1.39 

22.48 

16. 35 

9.  57 

d  1.66 

25.  21 

d5. 15 

Elevator  operators  and  other  office  atten- 

1 

dants.  _ _ _ _ _ _ _ 

2.  14 

1. 16 

122.00 

4. 46 

J16.01 

20. 93 

Patrolmen  and  watchmen . . . 

<16.21 

10.59 

14.43 

d0.  19 

d  5. 87 

14. 88 

d  13.54 

Miscellaneous  trades  workers  (other  than 

plumbers) . 

9. 97 

<10.  39 

29.16 

10.  99 

d  1.  91 

!  7.45 

2.75 

Motor  vehicle  and  motor  car  operators _ 

35.  IS 

5. 34 

7.26 

d  4. 46 

|  6.97 

d  15.09 

Teamsters  and  stablemen _ 

Janitors  and  cleaners . 

2. 38 

<122.38 

8. 89 

6. 45 

do.  57 

|10. 97 

d  3. 93 

Maintenance  of  way  and  structures: 

1 

Maintenance  of  way  and  scale  inspectors. 

4.25 

33. 38 

25. 81 

d  6.  70 

d  3. 42 

|18.  67 

22.74 

Bridge  and  building  gang  foremen  (skilled 

1 

labor) . 

16. 86 

10.  03 

13. 3S 

24.22 

4. 30 

0. 12 

9.12 

Bridge  and  building  carpenters . . . 

14.  17 

9. 95 

15.69 

13.27 

6. 04 

4.18 

4. 99 

Bridge  and  building  ironworkers . 

24.  79 

5.  86 

11.90 

15.  12 

J  2. 14 

13. 99 

Bridge  and  building  painters . . 

12.25 

8. 06 

12.99 

17.93 

8. 77 

5.15 

5.  74 

Masons,  bricklayers,  plasterers,  and 

plumbers . . . . . 

10.81 

13.28 

15.28 

2.43 

!  6.95 

d  5.  20 

Maintenance  of  way  and  structures  help- 

1 

ers  and  apprentices . . 

6.60 

7.66 

20.00 

11.00 

4.57 

|  1.5S 

d  1.15 

Portable  steam  equipment  operators . 

3.  62 

d  11.90 

11. 59 

11. 18 

6.20 

2.81 

d  6. 92 

Portable  steam  equipment  operator 

1 

helpers _ 

1.02 

7.  S5 

19.22 

d  3.  70 

1  1.74 

d  6.  46 

Pumping  equipment  operators _  _ 

15.23 

8.00 

40. 43 

d  1.65 

1.21 

d  3. 03 

Gang’  foremen  (extra  gang  and  work-train 

laborers) . . 

23.19 

16. 42 

8.83 

30. 32 

d  1.93 

16.55 

13.63 

Gang  foremen  (bridge  and  building,  signal 

and  telegraph  laborers) _ _ _ 

14.33 

4.52 

5.62 

d  7.79 

8. 49 

Gang  or  section  foremen’. . 

17. 57 

14.  66 

11.74 

24.55 

11.45 

11.0 

14.99 

Extra  gang  men . . . 

0.88 

<10.  47 

0.  49 

4.  95 

d  41.86 

1. 11 

d  10.58 

Section  men . 

<13. 47 

dO.  49 

1.22 

11.11 

dO.  27 

0.83 

dO.  76 

Maintenance  of  w’ay  laborers  (other  than 

track  and  roadway)  and  gardeners  and 

farmers . . 

<1  1.55 

4. 4S 

2.23 

7. 51 

d  4. 3S 

|  9.68 

d  12.93 

Gang  foremen  (signal  and  telegraph  skilled 

trades  labor) . 

13.56 

8.79 

10.  51 

5.5S 

6.56 

!  2.79 

10. 09 

Signalmen  and  signal  maintainers _ 

7.79 

2.96 

14.25 

19.81 

9.01 

10.56 

3.70 

d  Denotes  decrease. 
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Percentage  variation  in  average  hovrly  compensation ,  seven  class  I  railways, 
January  1936  compared  with  January  1924 — Continued 


Occupational  group 

1 

Atchi¬ 
son. 
Topeka 
&  San¬ 
ta  Fe 

Atlan¬ 

tic 

Coast 

Line 

Boston 

& 

Maine 

Cen¬ 

tral 

R.  R. 
of  New 
Jersey 

Chica¬ 
go.  Bur¬ 
lington 
& 

Quincy 

South¬ 

ern 

Pacific 

Texas 
&  New 
Orleans 

Maintenance  of  way  and  structures— Con. 

Linemen  and  groundmen. . 

16. 06 

4.01 

10.15 

15.  71 

4. 16 

d4. 12 

d0.  14 

Assistant  signalmen  and  assistant  signal 

maintainers . .  . ,  _ . 

17.29 

41.78 

27.17 

12.58 

32.31 

Signalman  and  signal  maintainer  helpers. 

12.77 

20.  S2 

17.30 

22.90 

9. 05 

10.83 

4.03 

Maintenance  of  equipment  and  stores: 

Gang  foremen  and  gang  leaders  (skilled 

labor) . 

7. 12 

6.55 

10. 2S 

0.50 

d  10.53 

1.70 

7.  57 

Blacksmiths . 

13.  77 

15. 11 

23.91 

15.54 

9.54 

3.00 

7.68 

Boilermakers.. . . . 

11.52 

28.  59 

22.39 

13.  77 

14. 15 

9.  65 

8. 92 

Carmen  (A  and  B) . . 

12.  45 

16.29 

13.33 

12.71 

10.71 

9. 39 

8. 32 

Carmen  (C  and  D) . 

13. 76 

21.47 

13. 06 

12. 16 

14.  65 

11.26 

8.  62 

Electrical  workers  (A) . . . 

11.76 

16. 16 

13. 43 

12.71 

7.71 

6. 82 

7. 32 

Electrical  workers  (B) . 

1.83 

19. 06 

d  5. 02 

10.21 

3.06 

4.50 

8.31 

Electrical  workers  (C) . . 

3. 05 

d  5.  65 

41.45 

Machinists . I. . . 

10.  75 

24. 89 

17.53 

11.96 

12.65 

8.58 

8. 02 

Molders . . 

30. 43 

23. 46 

S.  40 

6.  64 

Sheet-metal  workers _ _ _ _ 

12.59 

19. 45 

17.29 

11.98 

9.6S 

9. 19 

8.54 

Skilled  trades  helpers  (M.  of  E.  and 

Stores) . . . . 

18. 57 

14. 32 

25.  10 

15. 16 

13.59 

11.29 

4.69 

Helper  apprentices  (M.  of  E.  and  stores). 

17. 12 

15.27 

18.  75 

18.60 

2.  56 

Regular  apprentices  (M.  of  E.  and  Stores) . 

22.56 

14.87 

9.41 

56.89 

31. 11 

14.80 

16. 11 

Coach  cleaners . . . 

6.94 

d  14.80 

13.40 

4.21 

d  3.  21 

13.  76 

4. 07 

Gang  foremen  (shops,  enginehouses,  and 

power  plants)  and  gang  foremen  (stores 

and  ice,  reclamation,  and  timber-treat- 

ing  plants) . 

16.70 

1.85 

d  1.S9 

d  8.  S3 

1.76 

14.64 

d  6.54 

Classified  laborers  (shops,  eng.nehouses, 

and  power  plants) . 

d  0.  73 

d  1.16 

d  2.  27 

4. 7S 

d  0. 52 

2.93 

d  3.64 

General  laborers  (shops,  enginehouses, 

and  power  plants)  and  general  laborers 

(stores  and  ice,  reclamation,  and  timber- 

treating  plants) _ 

3.50 

d  0.  S5 

13.85 

d0.  24 

3.S9 

3.67 

Stationary'engineers  (steam).. . . 

10.  57 

9.87 

8.86 

6.86 

13.82 

10  92 

7.80 

Stationary  firemen,  oilers,  coal  passers, 

and  water  tenders.. .  . 

5.56 

19. 16 

8. 18 

0.83 

do.  36 

4.85 

3. 12 

865  Transportation  (other  than  train,  en- 

gine,  and  yard): 

Chief  train  dispatchers,  train  dispatchers, 

and  train  directors . . 

0.75 

0.66 

0.  IS 

15. 39 

6. 07 

17.24 

2.39 

Station  agents  (smaller  stations— non- 

telegraphers)... . . . 

d0. 13 

d  20.96 

11.50 

8. 12 

1.99 

8. 70 

d  20. 10 

Station  agents  (telegraphers  and  tele- 

phoners) . — . 

12.94 

13.  01 

6. 42 

10.50 

5.  S2 

11.98 

17.24 

Chief  telegraphers  and  telephoners  or  wire 

chiefs . . 

8.84 

14.73 

2. 09 

12.  65 

4.37 

8. 49 

18.44 

Clerk-telegraphers  and  clerk-telephoners. . 

IS.  97 

12.21 

8.82 

15. 45 

6.81 

6.68 

18. 92 

Telegraphers,  telephoners.  and  towermen. 

12. 38 

13.73 

11.44 

14. 07 

8.53 

8.33 

11.39 

Baggage  agents  and  assistants . 

16.74 

37.40 

18. 13 

1. 19 

d  2. 13 

17.17 

5. 87 

Baggage,  parcel  room,  and  station  atten- 

dants . . . . . 

14.31 

0. 99 

9.19 

d  7. 31 

d0. 49 

3.80 

d  3. 50 

General  foremen  (freight  stations,  ware- 

houses,  grain  elevators,  and  docks) _ 

21.83 

1.31 

17.  70 

d  6. 31 

11.55 

d  1.S6 

Assistant  general  foremen  (freight  stations. 

warehouses,  grain  elevators,  and  docks) 

6.  69 

1. 13 

2.58 

d  5.  76 

Gang  foremen  (freight  station,  warehouse, 

grain  elevator,  and  dock  labor) . 

11.81 

3. 40 

6. 10 

13. 37 

7.15 

2.34 

23.  24 

Callers,  loaders,  scalers,  sealers,  and 

perishable-freight  inspectors . 

1.59 

d  0. 27 

13.29 

d  2.34 

2.85 

d  15.75 

d  1.33 

Truckers  (stations,  warehouses,  and  plat- 

forms) . 

d  1.07 

1.2S 

15. 35 

d0.  21 

1.75 

8.SS 

d  12.41 

Laborers  (coal  and  ore  docks  and  grain 

elevators) . 

14.20 

Common  laborers  (stations,  warehouses, 

platforms,  and  grain  elevators) . 

d  10.22 

d  12.45 

d  11.13 

4. 72 

d  6. 91 

14.  75 

d  2.  SO 

Stewards,  restaurant  and  lodging-house 

managers,  and  dining-car  supervisors... 

d  13.43 

10.73 

9.2S 

23. 82 

11.71 

20. 93 

14.50 

Chefs  and  cooks  (restaurants  or  dining 

cars).. . . . 

44. 48 

d  2.03 

12.64 

17.20 

8.84 

1.21 

Waiters,  camp  cooks,  kitchen  helpers,  etc . 

3.66 

24. 47 

d  4. 16 

d  6.  14 

11.67 

d  3. 48 

d  4. 26 

Officers,  workers,  and  attendants  on 

barges,  launches,  ferry  boats,  towing 

vessels,  and  steamers,  and  shore  workers. 

10.  S7 

44.87 

5.88 

72.30 

26. 87 

Parlor  and  sleeping  car  conductors _ 

Train  attendants _ 

d  0. 18 

18.82 

d  ie.4i 

d  3.  29 

d  3.9S 

10.87 

Bridge  operators  and  helpers . 

5. 75 

d  4.33 

d  4.  12 

16. 45 

12.  50 

d  1.00 

Foremen"  (laundry)  and  laundry  workers. 

2.25 

7.06 

0. 46 

^Denotes  decrease. 
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Percentage  variation  in  average  hourly  compensation ,  seven  class  i I  railways, 
January  1936  compared  with  January  19 24 — Continued 


Occupational  group 

Atchi- 
son- 
Topeka 
&  San¬ 
ta  Fe 

Atlan¬ 

tic 

Coast 

Line 

Boston 

& 

Maine 

Cen¬ 

tral 

R.  R. 
of  New 
Jersey 

. 

Chica¬ 
go,  Burr 
lington] 
& 

Quincyi 

South¬ 

ern 

Pacific 

Texas 
&  New 
Orleans 

Transportation  (yard  masters,  switchtend- 

T 

I 

■ 

ers,  and  hostlers): 

1 

Switch  tenders . . . 

9.91 

29.29 

26. 69 

2S.74 

15.40 

12.38 

Outside  hostlers . . 

12. 07 

11.46 

17.07 

12.  78 

15. 48 

Inside  hostlers.. . 

13.  62 

13. 16 

14. 93 

10.75 

13. 46 

18.86 

Outside  hostler  helpers . 

14.41 

15. 40 

18.  57 

16.96 

IS.  10 

Transportation  (train  and  engine) : 

Road  passenger  conductors . . 

14.  S3 

12. 37 

9.82 

12. 30 

13.  761 

11.62 

d  4. 16 

Assistant  road  passenger  conductors  and 

ticket  collectors. . . . . . 

12.73 

17.23 

Road  freight  conductors  (through  freight) . 

d  5.40 

d  10. 96 

9.90 

10.53 

6.26 

0. 45 

7.64 

Road  freight  conductors  (local  and  way 

freight) . 

1.60 

d  0.64 

9.73 

10. 33 

8. 32 

2.94 

3.80 

Road  passenger  baggagemen.. . 

3.  57 

11.50 

14.50 

17.  65 

15.84 

9. 10 

Road  passenger  brakemen  and  flagmen _ 

18. 17 

15.90 

12.  93 

15. 37 

16.03 

0.89 

Road  freight  brakemen  and  flagmen 

mm 

(through  freight) . 

d  4.40 

d  4.26 

12.23 

12. 11 

1 

2. 01 

9.88 

Road  freight  brakemen  and  flagmen 

(local  and  way  freight) . . 

2. 14 

2.80 

11.24 

18.09 

10.17 

1.23 

5.25 

Yard  conductors  and  yard  foremen . 

13.94 

11.90 

16.04 

12. 02 

13.74 

15.  51 

12. 41 

Yard  brakemen  and  yard  helpers . 

14.31 

12.94 

14.  65 

12.77 

14.56! 

15.60 

11.96 

Road  passenger  engineers  and  motormen. 

12.  41 

15.22 

21.00 

13.72 

13. 47 

45.60 

2.24 

Road  freight  engineers  and  motormen 

(through  freight) . 

d  4.17 

d  7.32 

12.31 

9. 47 

7.59 

d0. 18 

9.S4 

Road  freight  engineers  and  motormen 

(local  and  way  freight) . 

3.  77 

1.04 

11.77 

12.39 

8.94 

3. 91 

6. 96 

Yard  engineers  and  motormen. . . 

13.41 

14.58 

13. 12 

12.53 

13.  69 

13. 32 

12.73 

Road  passenger  firemen  and  helpers . 

17.74 

19.  51 

25.57 

16.26 

16.  95 

39.78 

5.76 

Road  freight  firemen  and  helpers 

(through  freight) . 

d  2.45 

d  3.48 

17.11 

12.38 

10. 19 

3.24 

16. 92 

Road  freight  firemen  and  helpers  (local 

and  way  freight) . 

6.19 

4.  75 

14.00 

14.88 

12. 04 

7.12 

8. 34 

Yard  firemen  and  helpers . 

14.84 

15.28 

14.55 

13.94 

15. 37 

- U 

14.44 

14.26 

d  Denotes  decrease. 


Note.— Blank  spaces  indicate  that  no  employees  or  compensation  were  reported  for  tjhe  particular  class 
in  either  or  both  months. 

Source.— Underlying  data  from  Monthly  Report  of  Employees,  Service,  and  Compensation  filed  by  the 
carriers  with  the  Interstate  Commerce  Commission. 
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Plaintiffs’  Exhibit  7 


Railways  in  the  hands  of  receivers  or  trustees  on  December  31\,  1935 


Road 

- 1 

Date  of  Re¬ 
ceivership  or 
trusteeship 

Miles  of  road 
operated  as  of 
Dec.  31, 1934 

Class  I  railways  in  receivership: 

Ann  Arbor  R.  R .  .  . . . . . . 

Dec.  4. 1931 

294 

Central  of  Georgia  Ry _ _ 

Dec.  20,1932 

1, 927 

Florida  East  Coast  Ry _ _ _ 

Sept.  1, 1931 
June  1,  l(931 

812 

Fort  Smith  &  Western  Ry.  _ _ 

250 

Georgia  &  Florida  R.  R _ _ 

Oct.  20,1929 

409 

Minneapolis  &  St.  Louis  R.  R . . . . 

July  26,1923 
June  3, 1932 

1,648 

Mobile  &  Ohio  R.  R  ..  ....  _ 

1,202 

Norfolk  Southern  R.  R _ _ _ _ 

Julv  2S.1932 

932 

Pittsburg,  Shawmut  &  Northern  R.  R..  _ 

Aug.  1,1905 
Dec.  23,1930 

191 

Seaboard  Air  Line  Ry. _ 

4,308 

Wabash  Ry.. _ *_ _  _ 

Dec.  1, 1931 

2,447 

Total,  11  roads.. _ _ _ _ 

14,420 

Class  I  railways  in  trusteeship: 

Akron,  Canton  &  Youngstown  Ry _ 

Apr.  4, 1933 
Sept.  16, 1933 
July  r935 

Feb.  28,1935 
Jan.  1, 1934 

171 

Chicago  &  Eastern  Illinois  Ry _ _ _ 

939 

Chicago  &  North  Western  Ry _ _ _ _ _ _ _ 

8,428 

L511 

Chicago  Great  Western  R.  R _ _  _ 

Chicago,  Indianapolis  &  Louisville  Rv _ 

647 

Chicago,  Milwaukee.  St.  Paul  &  Pacific  R.  R-... _ 

July  1935 

Nov.  1,1933 

11, 161 
722 

Chioago,  Rock  Island  Gulf  Rv  _  _  .  .  . 

Chicago,  Rock  Island  &  Pacific  Ry.. . — . . 

June  8, 1933 

7,576 
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Road 


Class  I  railways  in  trusteeship — Continued 

Denver  £  Rio  Grande  Western  R.  R_ . . . . . 

Gulf  Coast  Lines: 

Beaumont,  Sour  Lake  £  Western  Ry _ _ _ 

New  Orleans,  Texas  £  Mexico  Ry . . 

San  Antonio,  Uvalde  £  Gulf  R.  R_. _ _ _ _ _ 

St.  Louis,  Brownsville  £  Mexico  Ry . 

International-Great  Northern  R.  R - - - - - 

Missouri-Illinois  R.  R . . i . 

Missouri  Pacific  R.  R . . . . 

New  York,  New  Haven  £  Hartford  R.  R _ 

St.  Louis-San  Francisco  Ry - - - 

St.  Louis  Southwestern  Ry . . . 

St.  Louis  Southwestern  of  Texas... . 

Western  Pacific  R.  R . . . 

Spokane  International  Ry. . . . 

Total,  22  roads . . . . . 

Class  II  railways  in  receivership: 

Apache  Ry.  Co . . . . . 

Apalachicola  Northern  R.  R . . . 

Chesapeake  Beach  Ry . 1 . 

Chicago,  Attica  £  Southern  R.  R . 

Chicago.  Springfield  &  St.  Louis  Ry . . . . . . . 

Gainsville  Midland  Ry - - - - - - 

Georgia,  Southwestern  £  Gulf — ; _ _ _ _ 

Jacksonville  &  Havana  R.  R„ . 

Louisiana  Southern  Ry . . . . . . . 

Nevada  Copper  Belt  R.  R . . . 

Northwestern  R.  R.  Co.  of  S.  Carolina . . . 

Raleigh  £  Charleston  R.  R . 

Rio  Grande  Southern  R.  R . n . 

Savannah  &  Atlanta  Ry . . . . . 

Sierra  Ry.  Co.  of  California . 

Tallulah  Falls  Ry . 7 . 

Tonopah  £  Goldfield  R.  R . . . . . 

Waco,  Beaumont,  Trinity  &  Sabine  Ry . 

Wichita  Northwestern  Ry . . . . . 

Total,  19roads__ . . . . . . . . 

Class  II  railways  in  trusteeship: 

Alabama.  Tennessee  £  Northern  R.  R _ _ _ _ _ 

Copper  Range  R.  R . 

Fonda,  Johnstown  &  Gloversville  R.  R._ . . . 

Louisiana  £  North  West  R.  R_. . . . . . . . 

Meridian  £  Bigbee  River  Ry . . 

Reader  R.  R . . . 

Total,  6  roads . . . . 

Class  III  railways  in  receivership: 

Alabama,  Florida  &  Gulf  R.  R.  (The  Dothan  Nat.  Bank,  M.  E.  Murrey, 

Receiver  £  Owner) . . 

California  £  Oregon  Coast  R.  Rn . 

Cape  Girardeau  Northern  Ry... . . . 

Chesterfield  £  Lancaster  R.  R . . 

Colorado- Kansas  Ry . 

Pittsburgh  £  Susquehanna  R.  R . 

Rutland,  Toluca  £  Northern  R.  R . 

Shelby  Northwestern  Ry . . . 

Wilmington,  Brunswick  £  Southern  R.  R . . 

Total,  9  roads.  . . . . . 

Class  III  railways  in  trusteeship: 

Middleburg  £  Schoharie  R.  R._ . . . . . 

Yreka  Western  R.  R . . . 

Total,  2  roads . . 

Lessor  roads  in  receivership: 

Alabany  £  Northern  Ry . _! . . . . . 

East  £  West  Coast  Ry. . . . . . . 

Florida,  Western  £  Northern  R.  R . . . . 

Georgia,  Florida  £  Alabama  R.  R . . . . 

Seaboard-All  Florida  Ry . . . . . 

Wisconsin  Central  Ry.  Co _ _ 

Total,  6  roads _ 


Date  of  re¬ 

ceivership  or 

trusteeship 

Dec. 

IS,  1935 

May 

1. 1933 

Apr. 

1,1933 

May 

1,  1933 

May 

1, 1933 

Apr. 

1, 1933 

July 

1,  1933 

Apr. 

1,1933 

Nov. 

6.  1935 

May 

17. 1933 

Dec. 

12,1935 

Dec. 

12, 1935 

Sept. 

23, 1935 

Aug. 

28,  1933 

Oct. 

1. 1931 

May 

29. 1932 

Dec. 

31. 1934 

Aug. 

5, 1931 

Jan. 

24. 1930 

Feb. 

15. 1921 

Jan. 

2,1933 

Apr. 

2. 1925 

Aug. 

2, 1933 

Apr. 

2. 1925 

Oct. 

1. 1934 

May 

1. 1931 

Dec. 

16. 1929 

Mar. 

4. 1921 

May 

5. 1932 

June 

25. 1923 

July 

20. 1932 

Feb. 

8. 1930 

Nov. 

10, 1922 

Dec. 

14. 1934 

May 

27,1935 

Apr. 

21. 1933 

Apr. 

1. 1935 

June 

15, 1933 

May 

27,1935 

Jan. 

29. 1930 

Feb. 

19. 1925 

Apr. 

14, 1914 

Apr. 

15, 1931 

July 

1, 1931 

Apr. 

23, 1931 

Mar. 

16, 1931 

Sept.  15, 1932 

Mar. 

17, 1933 

Feb. 

1, 1935 

1935 

Jan. 

2,1933 

Feb. 

2,1931 

Feb. 

2.1931 

Nov. 

7,1931 

Feb. 

2,1931 

Dec. 

3, 1932 

Miles  of  road 
operated  as  of 
Dec.  31,  1934 


2.653 

146 
191 
317 
59S 
1, 155 
20S 
7.236 
2.06$ 
5,085 
1.0S3 
703 
1, 217 
164 


53,979 


1,556 
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Railways  in  the  hands  of  receivers  or  trustees  on  December  81,  1935 — Continued 


Road 


Lessor  roads  in  trusteeship: 

Central  Arkansas  &  Eastern  R.  R.  Co . 

Choctaw.  Oklahoma  &  Gulf  Ry . 

Coeur  d’Alene  &  Pend  d' Oreille  Ry . 

Denver  &  Salt  Lake  Western . 

Houston  North  Shore  Ry . 

Missouri  Pacific  R.  R.  Corp.  in  Neb . 

Northern  Ohio  Ry . 

Rock  Island  &  Dardanelle  Ry . 

Rock  Island,  Arkansas  &  Louisiana  R.  R._ 

Rock  Island,  Memphis  Terminal  Ry . 

Rock  Island  Omaha  Terminal  Ry . 

Rock  Island,  Stuttgart  &  Southern  Ry _ 

St.  Paul  &  Kansas  City  Short  Line  R.  R... 
Stephenville  North  &  South  Texas  Ry.  Co. 


Total,  14  roads. 


Other  roads  in  receivership: 

Kirby  Lumber  Co’s.  Tram  Roads. 

Richmond  Cedar  Wks.  R.  R . 

Santa  Fe,  San  Juan  &  Northern... 


Total,  3  roads . 

Switching  &  Terminal  Cos.  in  trusteeship:Peoria  Termil  Co. 

Total,  1  road . 

Grand  total,  93  roads . 


Date  of  re¬ 
ceivership  or  j 
trusteeship  j 


Dec. 

Nov. 

Aug. 

Dec. 

May 

May 

Apr. 

Nov. 

Sept. 

Nov. 

Nov. 

Nov. 

Sept. 

Dec. 


12. 1935 
1, 1933 

31, 1933 

18. 1935 

1. 1933 

1. 1933 

4. 1933 

1. 1933 
1,  1933 
1. 19331 
1. 1933! 

1. 1933 
1. 1933) 

12, 19351 


Jan.  25,19341 
Dec.  23.19311 
Oct.  14,19311 


Dec.  1, 19: 


33 


Miles  of  road 
operated  as  of 
Dec.  31,  1934 


70 

34 


104 


15 


15 


70. 813 


Source.— Interstate  Commerce  Commission’s  “Statistics  of  Railways  in  the  United  States”,  1934,  pp. 
S-10  and  S-ll,  Statement  No.  6,  supplemented  by  more  recent  data  from  the  files  of  the  Interstate  Com¬ 
merce  Commission. 
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Plaintiffs'  Exhibit  8 


List  of  55  class  I  railways ,  being  those  which  reported  a  deficit  in 

operating  income ,  calendar  year  1932 


net  railway 


Road 


Eastern  district: 

Atlantic  City _ _ 

Bessemer  &  Lake  Erie _ _ 

Canadian  National  Lines  in  New  England. 

Canadian  Pacific  (lines  in  Maine) . 

Canadian  Pacific  (lines  in  Vermont) . 

Chicago  &  Eastern  Illinois . . 

Chicago,  Indianapolis  &  Louisville . 

Elgin,  Joliet  &  Eastern . . . . 

Grand  Trunk  Western . 

New  Jersey  &  New  York . . 

Pittsburg,  Shawmut  &  Northern _ 

Staten  Island  Rapid  Transit . . 

Ulster  &  Delaware  °.. _ _ 


Total  13  roads. 


Southern  district: 

Alabama  Great  Southern . 

Atlanta  &  West  Point . 

Atlanta,  Birmingham  &  Coast. 

Central  of  Georgia . . 

Columbus  &  Greenville . 

Florida  East  Coast . . . 

Georgia  &  Florida _ 

Gulf  &  Ship  Island . . 

Gulf,  Mobile  <k  Northern . 

Mississippi  Central . . 

Mobile  &  Ohio . . 

New  Orleans  &  Northeastern.. 

Norfolk  Southern . . 

Northern  Alabama . 

Western  Railway  of  Alabama.. 


Total  15  roads. 


Average 

miles 

operated 


I 


4,  330. 5|9 


8, 269. ' 


Net  railway 
operating 
deficit 


$569,205 
1, 11S.  701 
906. 194 
350.791 
44S.412 
1, 283, 337 
111,  763 
1,016,847 
2,031,098 
263.251 
45, 515 
9.762 
27,598 


8. 182, 474 


125.  SOS 
323, 420 
852,921 
271,616 
81,955 
2S1.776 
200,009 
2S0.2SO 
132,335 
67, 472 
509.802 
415,740 
270, 501 
60,209 
151, 163 


4,025.007 


•  Represents  combined  returns  for  the  corporation  and  receiver  for  the  month  of  January  1932 
acquired  by  New  York  Central  R.  R.  Co. 


Property 


104781—36 - 37 
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List  of  55  class  I  railways,  being  those  which  reported,  a  deficit  in  net  railway 

operating  income,  calendar  year  1932 — Continued 


Road 

Average 

miles 

operated 

Net  railway 
operating 
deficit 

Western  district: 

Beaumont,  Sour  Lake  &  Western _ 

146. 16 

$156, 149 

Burlington-Rock  Island _ _ _ 

302.66 

109.283 

Chicago,  Milwaukee.  St.  Paul  Pacific  _  _ 

11, 262. 50 

518, 116 

Chicago,  St..  Paul,  Minneapolis,  Omaha  .... _ 

1,736.94 

10. 892 

Colorado  &  Southern _ __ _ _ 

1,031.81 

65.581 

Duluth.  Missabe  &  Northern _ _ 

563. 87 

2.524.S23 

567.046 

Duluth,  South  Shore  <fc  Atlantic... _ _ _ _ 

560.00 

Duluth.  Winnipeg  &  Pacific _ _ 

178. 87 

53.063 

Fort  Smith  &  Western .  [ _ 

249.  75 

62,238 
406.  S84 

Fort  Worth  &  Rio  Grande _ 

233. 46 

Lake  Superior  <fc  Ishpeming _ _ 

160.39 

342,443 

Louisiana.  Arkansas  &  Texas _ _ 

255.84 

26, 704 

Minneapolis  &  St.  Louis _ _ _ 

1,627.80 

396. 105 

Minneapolis.  St.  Paul  &  S.  S.  Marie _ _ 

4, 348. 01 

1,547.931 

Missouri  &  Northern  Arkansas _ 

354. 82 

132.735 

Missoiiri-Kansas-Texas  of  Texas ....  ... 

1, 390.  21 

941,977 

Nevada  Northern _ _ 

165. 87 

34,224 

Northwestern  Pacific _ _ _ _ 

441. 19 

346, 714 

Oklahoma  City- Ada- Atoka _ _ 

132.  43 

43, 837 

Oregon-Washington  R.  R.  &  Navigation  Co _ _ 

2, 336. 10 

1, 370, 302 

Sr.  Louis.  San  Francisco  Texas.  . 

262.02 

449,275 

St.  Louis  Southwestern  of  Texas _  _  ___  _  .... 

806.31 

1, 029. 16S 

San  Antonio.  Uvalde  &  Gulf _ _ _ _ _ 

316. 92 

113.504 

San  Diego  &  Arizona _ 

155.30 

472, 342 

Spokane  International.  ...  ...  _  ...... 

163.58 

135,274 

Texas  &  New  Orleans _ _ 

4.  613. 16 

1, 343, 061 

Texas  Mexican _ _ 

162.04 

67. 214 

Total  27  roads _ _ _ _ _ _ 

33. 958. 01 

13. 266,  SS5 

Grand  total  55  roads _ _ _ _ 

46, 558. 35 

25,474.366 

Source.— Annual  reports  of  carriers  to  the  Interstate  Commerce  Commission,  calendar  year  1932. 
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List  of  $4  class  I  railways ,  being  those  which  reported  a  deficit  in  net  railway  operat 

ing  income,  calendar  year  1933 


Road 

1 

Average 
miles 
of  road 
operated 

Net  railway 
operating 
deficit 

Eastern  District:  , 

Canadian  National  Lines  in  New  England . 

172. 21 
233.73 
85.40 
646. 84 
1, 005. 56 
45. 72 
329. 90 

$815, 522 
10S.473 
397,753 
21,083 
954, 401 
334.357 
1, 504,070 

Canadian  Pacific  (lines  in  Me.).. _ _ _ 

Canadian  Pacific  (lines  in  Vt.)  _ _ 

Chicago.  Indpls.  &  Louisville!... . . . 

Grand  Trunk  Western . . . . 

New  Jersey  &  New  York _ _ _ _ _ _ _ _ 

Pennsylvania-Reading  Seashore  Lines® . . . . . . . 

Total,  7  roads _ _ _ _ _ _ _ 

2, 519. 36 

4, 135, 659 

Southern  District: 

Atlanta  &  West  Point. . . 

93.24 

639. 41 
S39. 14 
465.  02 
307.74 
150. 06 
204.  05 

133. 42 

231,983 
250,846 
134, 910 
21,191 
160,503 
20. 494 
182,  615 
84,879 

Atlanta,  Birmingham  &  Coast.... _ _ _ _ 

Florida  East  Coast . . . . . . 

Georgia  &  Florida _ _ _ _ _ _ _ _ _ _ 

Gulf  &  Ship  Island . . . . . . . . 

Mississippi  Central. . . . . . . . 

New  Orleans  &  Northeastern. _ _ _ _ _ _ _ _ 

Western  Ry,  of  Alabama _ _ 

Total,  8  roads _ _ _ _ _ 

2,832.08 

1, 087, 421 

•  Includes  Atlantic  City  and  a  portion  of  West  Jersey  <fc  Seashore,  operated  by  Pennsylvania  R.  R.  prior 
to  June  25, 1933. 
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List  of  34  class  I  railways ,  being  those  which  reported  a  deficit  in  } net  railway 
operating  income ,  calendar  year  1933 — Continued 


Average 
miles 
of  road 
operated 


Western  District: 

Beaumont,  Sour  Lake  &  'Western . 

Burlington-Rock  Island . 

Chicago,  Rock  Island  <fc  Gulf . 

Fort  Smith  &  Western . 

Fort  Worth  &  Rio  Grande . 

Gulf,  Colorado  &  Santa  Fe . 

Louisiana.  Arkansas  &  Texas . 

Missouri-Kansas-Texas  of  Tex . 

Nevada  Northern . . . ... 

Northwestern  Pacific . 

Oklahoma  City- A  da- Atoka . 

Oregon- Washington  R.  R.  &  Nav.  Co. 

St.  Louis,  San  Francisco  &  Texas . 

St.  Louis  Southwestern  of  Tex _ 

San  Antonio,  Uvalde  &  Gulf . 

San  Diego  &  Arizona  Eastern . 

Spokane  International . 

Texas  &  New  Orleans . 

Texas  Mexican . 


249. 
233. 
1, 948. 

255. 
1,390. 
165. 
400. 
132. 
2,303. 
261. 
787. 
316. 
155. 
163. 
4,  505. 
162.1 


Total,  19  roads . 

Grand  total,  34  roads. 


19, 932. 


Net  railway 
operating 
deficit 


$220. 610 
3<,3<6 
291, 716 
4.895 
393, 536 
85,154 
1.842 
1,235,  681 
36.496 
180,606 
21,665 
392, 843 
354,114 
582,453 
124,865 
61.946 
97,804 
192, 443 
116, 152 


4. 432. 197 


9,  655, 277 


Source.— Annual  reports  of  carriers  to  the  Interstate  Commerce  Commission,  calendar  year  1933. 
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List  of  2S  class  I  railways ,  being  those  which  reported  a  deficit  in  net  railway  operate 

ing  income ,  calendar  year  1934 


Eastern  District: 

Canadian  National  Lines  in  New  England. 

Canadian  Pacific  (Lines  in  Me.) . 

Canadian  Pacific  (Lines  in  Vermont) . 

New  Jersey  &  New  York . . . 

Pennsylvania- Reading  Seashore  Lines . 

Pittsburg,  Shawmut  &  Northern . . 

Rutland . 

Staten  Island  Rapid  Transit . . 

Total,  8  roads . . . . 

Southern  District: 

Atlanta  &  West  Point . 

Atlanta,  Birmingham  &  Coast... . 

Columbus  &  Greenville . 

Georgia  &  Florida . . . 

Gulf  &  Ship  Island . 

Mississippi  Central . 

Mobile  &  Ohio . 

■Western  Ry.  of  Alabama _ 

Total,  8  roads . . . . . . 

Western  District: 

Beaumont,  Sour  Lake  &  Western . . 

Burlington-Rock  Island . . . 

Chicago,  Rock  Island  &  GulL . . 

Duluth,  Winnipeg  &  Pacific . 

Fort  Smith  &  Western . . . . 

Fort  Worth  &  Rio  Grande... . . 

Northwestern  Pacific . . 

Oklahoma  City- Ada- Atoka . . 

St.  Louis,  San  Francisco  &  Texas . 

San  Diego  &  Arizona  Eastern . 

Spokane  International . 

Utah . 


Average 
miles 
of  road 
operated 

l 

Net  railway 
operating 
deficit 

172.! 

b 

$789, 972 

233.! 

73 

3$,  382 

85.  j 

40 

462, 482 

45.1 

72 

436,  S31 

413.1 

37 

1,867,931 

195.30 

57,694 

407.29 

13.810 

23.(54 

242,  795 

■BgjOTjl 

3,909,897 

93.124 

639.137 

167.170 

453,62 

260.47 

150.106 

,201,193 

133J42 


,  099J81 


Total,  12  roads _ 

Grand  total,  28  roads. 


146J  06 
2S0i  24 
72lJ  9S 
178'  87 
249. 75 
2331 46 
3S4.  67 
132.43 
2611  29 


163.58 

111.10 


3.018.81 


153,636 

336.273 

3,410 

61,605 

150,098 

18,437 

30,048 

55,651 


S09.158 


138,205 
2S3.443 
48,845 
43,050 
29, 464 
269,224 
8,010 
10,377 
531.632 
74,229 
57,252 
35.184 


1.528.915 


6,247,970 


Source.— Annual  reports  of  carriers  to  the  Interstate  Commerce  Commission,  calendar  year  1934. 
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List  of  28  Class  I  Railways,  being  those  which  reported  a  deficit  in  net  railway  operat¬ 
ing  income ,  calendar  year  1935 


Road 

Average 

miles 

operated 

Net  railway 
operating 
deficit 

Eastern  District: 

Canadian  Nat.  Lines  in  New  England _ 

172.21 

$824. 179 
179. 768 
488. 489 
421.  856 

Canadian  Pacific  (lines  in  Me.) _ 

233.73 

Canadian  Pacific  (lines  in  Vt.) _ 

85.40 

New  Jersey  A  New  York. _ _ _ _ _ _ 

45.  72 

Penna.-Reading  Seashore  Lines . . . . . . . . 

413.23 

1,697,  564 
12. 920 

Pitt^hnrg,  Shawmiit  X- Nort.hA.rn .  J  _  .  ..  .  . 

190.  57 

Staten  Island  Rapid  Transit _ _ 

23.54 

507.611 
138. 4S1 

Rutland  .  ....  __  — _  —  —  _  _ _ 

407.29 

Total,  S  roads . . . . . 

1, 571. 69 

4, 270. 86 

Southern  District: 

Atlanta  A  West  Point _ _ _ 

93. 24 

50. 433 
83. 294 
222.593 
95.  752 
48, 598 

Aflanfa,  Rirmingham  A  Coast  .  '  _  _ 

639. 37 

Florida  East  Coast _ [ _ ... _ .... _ ..... _ ... 

779. 02 

Gulf  A  Ship  Island  . . . . . . 

259.27 

Wpsf.prn  Ry.  of  Alabama  1  _ _ _ _  _ _ 

133.  42 

Tofal ,  5  roads  .  _.  L  -  -  _ .  .  _  . 

1.904. 32 

500, 670 

Western  District: 

Alton  R.  R _ _ _ 

950. 37 

416,226 
33.410 
326, 628 
1. 023. 558 
141.978 
35.377 
36,714 
319, 135 
138, 102 
18. 887 

Beaumont,  Sour  Lake  A  Western. _ _ _ _ 

146.  06 

Burlington-Rock  Island _ ; _ 

271. 85 

Chicago,  Rock  Island  A  Pacific _ :.. . . . . . . . 

7, 575. 03 

Duluth,  Winnipeg  A  Pacific . . . . . . . . 

’  178. 87 

Fort  Smith  A  Western . . . . 

249. 75 

XorthwestAm  Pacific  '  _  , _  ..  _  . 

372. 15 

San  Antonio,  Uvalde  A  Gulf . . . . . . . . 

316. 92 

San  Diego  A  Arizona  Eastern _ i _ 

145. 46 

Spokane  International _ _ _ _ _ _ 

163. 5S 

Total,  10  roads . . . . . . . . . 

10.370.04 

2.490.015 

Grand  total,  23  roads . . . . . 

13.S46. 05 

7, 261,553 

Source.— Annual  reports  of  carrier;  to  the  Interstate  Commerce  Commission,  calendar  year  1935. 

871  Plaintiffs’  Exhibit  12 

Ranking  of  plaintiff  carriers  according  10  ratio  of  excise  tax  on  pay  rolls  to  investment 

in  road  and  equipment 


Excise  tax  on  pay  rolls 


Carrier 


Southeastern  Express  Co . 

Railway  Express  Agency . 

Toledo.  Peoria  A  Western _ 

Canadian  Pacific  (Lines  in  Vt.).. 

Louisiana.  Arkansas  A  Texas _ 

Atlanta,  Birmingham  A-  Coast— . 

Columbus  A  Greenville . 

Western  Ry.  of  Alabama _ 

Tennessee  Central . 

St.  Louis,  San  Francisco  &  Texas 
San  Diego  &  Arizona  Eastern.... 

Richmond,  Fred.  A  Potomac _ 

Missouri  &  Arkansas . 

Pullman  Company . . 

Elgin,  Joliet  &  Eastern . 

Delaware  A  Hudson . 

Alton . 

Chicago  A  Illinois  Midland . 

New  Orleans,  Texas  A  Mexico... 


Investment 

in  road  and 
equipment 
as  of 

Jan.  1,  1935 

Amount 

$1, 249. 515 

$89. 706 

48. 338, 335 

2, 237. 496 

2. 250,  .538 

2S.  456 

1,805. 913 

19,617 

1,418,656 

14.344 

8,281,819 

62.515 

3, 543. 4.53 

21,563 

9. 997. 516 

48,522 

8. 037, 661 

36,201 

6, 670.  734 

28,248 

3, 007, 374 

12,656 

34. 195,805 

140.535 

3, 999. 644 

15. 451 

239,  748, 437 

91S.298 

59.  774, 962 

227.957 

129, 744, 443 

478,929 

74. 724,  780 

274,260 

12,061.825 

43.882 

19, 107,859 

69,323 

Percentage 
ratio  to 
investment 
in  road  and 
equipment 


7.179 

4.629 

1.264 

1.086 

1.011 

.755 

.609 

.485 

.450 

.423 

.421 

.411 

.386 

.383 

.381 

.369 

.367 

.364 

.363 
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I 

Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  tb  investment 

in  road  and  equipment — Continued 


Carrier 


International-Great  Northern . 

Grand  Trunk  Western . 

Nashville,  Chattanooga  &  St.  Louis... 
Chicago,  St.  Paul,  Minpls.  &  Omaha 

New  Jersey  &  New  York . 

Staten  Island  Rapid  Transit . 

Chicago  &  Eastern  Illinois . 

Charleston  &  Western  Carolina . 

Central  Vermont . . 

Mobile  &  Ohio . . . . 

Louisville  &  Nashville . 

Pittsburgh  &  Lake  Erie . . 

Rutland . . 

Central  R.  R.  of  New  Jersey . . 

Lehigh  &  Hudson  River . 

Chicago  &  North  Western . . 

Lehigh  Valley . . 

Lehigh  &  New  England . . . 

Chicago,  Rock  Island  <k  Pacific . . 

Norfolk  Southern . . . . 

Delaware,  Lackawanna  &  Western... 

Nevada  Northern . 

Boston  <fc  Maine . . . . . 

Lake  Superior  &  Ishpoming . 

Central  of  Georgia . . . 

Ann  Arbor . . . . 

Minneapolis  &  St.  Louis . . 

New  York  Central . . 

Atlantic  Coast  Line . . 

Chicago,  Rock  Island  &  Gulf . 

Akron,  Canton  &  Youngstown . 

Chesapeake  &  Ohio . . 

Pennsylvania . 

New  York,  New-  Haven  &  Hartford 

Southern  Ry . 

Long  Island . 

Illinois  Central . . 

Penna.-Reading  Seashore  Lines . 

Chicago,  Milwaukee,  St.  Paul  &  Pac. 

Chicago,  Burlington  &  Quincy . 

Missouri  Pacific . 

Chicago,  Indianapolis  &  Louisville _ 

St.  Louis,  Brownsville  &  Mexico . 

San  Antonio,  Uvalde  &  Gulf . 

Missouri-Illinois . . . 

Pere  Marquette . 

Cin.,  New  Orleans  &  Tex.  Pac . 

Bangor  &  Aroostook . 

Erie . . . 

Louisiana  &  Arkansas . 

Seaboard  Air  Line . 

Georgia,  Southern  &  Florida . 

Baltimore  &  Ohio . 

Montour . 

Maine  Central . . . 

New  York,  Chicago  &  St.  Louis . 

Norfolk  &  Western . 

New  Orleans  &  Northeastern . 

Canadian  Pacific  (Lines  in  Me.) . 

Wheeling  &  Lake  Erie . . . 

Bessemer  &  Lake  Erie . 

Wabash . 

Union  Pacific  Sys.* . 

Atchison,  Top.  &  Santa  Fe  Sys.« . 

St.  Louis  Southwestern  Lines  d . 

Fort  Smith  &  Western . . . 

Minneapolis,  St.  Paul  &  S.  S.  Marie.. 

Chicago  &  Erie . 

Gulf,  Mobile  &  Northern . 

Yazoo  &  Mississippi  Valley . 

Reading  Company... . 

Southern  Pacific  System  • . 

Texas  &  Pacific . 

See  footnotes  at  end  ot  table. 


Investment 
in  road  and 
equipment 
as  of 

Jan.  1,  1935 


Excise  tajc  on  pay  rolls 


$55,630,069 

106. 366. 433 
79,740,821 
89.419.369 

3,855, 137 
17. 633, 625 
77. 622, 289 
11,517,435 
30. 874, 138 
56,809. 676 
458, 647. 143 
116.000, 543 
27, 303, 790 
194,  624,  233 
6, 643, 309 
563, 923, 020 

269.426.357 
21, 682, 125 

479,181,052 
34.241.4S2 
317, 56S,  790 
3. 229, 616 

278. 761. 666 
8,351,668 

105, 538, 148 
21. 742, 306 

65. 546. 433 
2, 0S5, 946, 198 

283.  S23. 32S 
27, 613,  797 
12,911,095 
545, 423. 612 
2, 559. 345, 966 
467, 546, 263 
595, 910. 5S0 
139,961,233 
614,516,646 
44,161,753 
711.858.0S2 
591,  204, 434 
542,589,805 
54, 235. 743 
29,283.987 
6. 641, 491 
6.9S7.179 
166.095,349 
74,524,827 
34, 737,116 
531.573.S62 

29.528.357 
294, 519,  631 

15, 740, 0S3 
981.3S8.267 
9. 795, 915 
67. 232, 093 
235,  295,  S39 
472,516.579 
18. 796, 592 
9,745,995 
92.S57.103 
65,594.694 
298,386,754 
899.525. 439 
1, 13S,  404. 239 
125, 995, 721 
6,  S66.990 
211,811,766 
40, 252, 541 
45,081.012 
97, 0S0. 368 

447. 298. 666 
1,481,625,039 

184.S09.659 


$198, 7icj 

378. 955 
270, 69 1 
281.81Q 

11,779 
52. 

229, 71 
33,14 
88,37 
160.353 
1, 237, 570 
310, 347 
72,804 
505. 2S8 
17.211 
1, 443, 1 
684.1 
54,82) 
1, 205, 3 
85.867 
794, 211 
7.95)0 
686,921 
20.512 
257.306 
52, 773 
158.3.35 
5, 046, 991 
6S3. 939 
66. 234 
30.960 
1, 299, 164 
6.059.01S 
1,110.147 
1, 396, 465 
327, 444 
1,424.1$2 
102,128 
1,634,180 
1,361,449 
1,241.861 
124,112 
67, 175 
15. 123 

15.955 
371, 827 
167,0  IS 

77, 055 
1, 16S.9J10 
64.647 
633.082 
33,680 
2.077,150 
20,663 
141, 42S 
492,  §43 
987.327 
39. 

19, 

186, 

131, 

598, 

1,803, _ 

2, 261, 470 
243,895 
13, 163 
403,913 
77, 041 
85,709 
182,060 
825, 738 
2,732,796 
33S.673 


Percentage 
ratio  to 
investment 
in  road  and 
equipment 


0-357 
.356 
.339 
.315 
.306 
.  29S 
.296 
.288 
.286 
.282 
.270 
.268 
.267 
.260 
.259 
.256 
.254 
.253 
.252 
.251 
.250 
.246 
.246 
.246 
.244 
.243 
.242 
.242 
.241 
.240 
.240 
.238 
.237 
.237 
.234 
.234 
.232 
.231 
.230 
.230 
.229 
.229 
.229 
.228 
.228 
.224 
.224 
.222 
.220 
.219 
.215 
.214 
.212 
.211 
.210 
.209 
.209 
.209 
.204 
.201 
.201 
.200 
.200 
.199 
.194 
.192 
.191 
.191 
.190 
.188 
.185 
.184 
.183 
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Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  investment 

in  road  and  equipment — Continued 


1 

Investment 
in  road  and 
equipment 
as  of 

Jan.  1,  1935 

Excise  tax  on  pay  rolls 

Carrier 

Amount 

Percentage 
ratio  to 
;  investment 
in  road  and 
equipment 

Missouri-Kansas-Texas  Lines  / . 1 . . . . . . 

$243,  SS7, 193 
41S.592.793 

$444. 087 

0. 182 

St.  Louis-San  Francisco . 

739. 943 

.177 

Fort  Worth  &  Denver  City . . . . . 

45. 975, 328 

78.332 

.170 

Great  Northern. . I . . . _ . . 

5S6.262.091 

994.875 

.  170 

Denver  &  Rio  Grande  Western . 

216. 249. 559 

362. 168 

.167 

Northern  Alabama . . . 

4. 638, 215 

7,722 

.  166 

Detroit  &  Mackinac . . 

7,241.951 
605. 032. 672 

11.974 

.165 

Northern  Pacific . . . - . 

986, 579 

.  163 

Duluth,  Missabe  &  Northern . . . . 

78. 345.  710 

124. 691 

.159 

Detroit,  Toledo  &  Ironton . . . 

44. 845. 822 

71,304 

.159 

Western  Pacific.- . . . 

137. 367. 127 

209.080 

.152 

New  York.  Ontario  &  Western . 

97. 966. 904 

143. 936 

.  147 

Mississippi  Central . . . . 

8, 645. 50S 

11,839 

.  137 

Chicago  Great  Western . . . . . . . 

175.378.925 

236,296 

.135 

Duluth,  Winnipeg  &  Pacific . . . 

14.890. 144 

19.658 

.132 

Illinois  Terminal  Co . . . 

58. 105, 296 

76. 498 

.132 

Kansas  City  Southern . . . . 

120. 423. 390 

157,228 

.131 

Spokane,  Portland  &  Seattle. . T . . . 

66. 053.  S94 

85.542 

.130 

Fort  Worth  &  Rio  Grande .  . . . 

S.  477. 130 

10.963 

.  129 

Wichita  Falls  &  Southern . . . 

6. 955. 162 

8.991 

.129 

Western  Marvland.. . 

158.815.a30 
19,870, 902 
11.468.964 

201.992 

.  127 

Midland  Valley . . 

24.833 

.125 

Burlington-Rock  Island . . 

13. 578 

.118 

Alabama  Great  Southern . . 

33. 892. 951 
113.751.939 

39. 1SS 

.116 

Florida  East  Coast . . . . . . 

129.912 

.114 

M  onongahela . . . 

29. 463. 661 
87.241.733 
66. 693, 980 

33.  245 

.113 

Colorado  &  Southern . . 

90.909 

.  104 

Northwestern  Pacific . . . 

66,504 

.100 

Gulf  &  Ship  Island . . . . . 

16. 984. 864 

17.054 

.  100 

Oklahoma  City-Ada-Atoka . 

3. 473.  S00 

3. 465 

.  100 

Georgia  &  Florida . . . . . 

20. 397,  711 
155.629. 106 

19. 507 

.096 

Virginian . 

136. 6tt3 

.088 

Pittsburg  &  Shawmut . . . . . 

13. 532. 721 
25. 073. 883 

11.816 

.087 

Pittsburg,  Shawmut  &  Northern . . . . . 

21,394 

.085 

Duluth,  South  Shore  &  Atlantic . . . . . 

45.913. 409 

3$,  699 

.  0S4 

Beaumont,  Sour  Lake  &  Western . . 

6. 710. 861 

5.551 

.083 

New  York.  Susquehanna  &  Western . 

45. 502. 921 

37. 220 

.  0S2 

Atlanta  &  West  Point.. . . . . . 

6.941.452 

5. 710 

.082 

Clinchfield . . . . . . . 

71.483. 944 

54.230 

.076 

Kansas.  Oklahoma  &  Gulf . . . . . 

16. 241.019 

12.007 

.074 

Total . . . . . 

25,461,301,295 

57. 999. 246 

.228 

°  Includes  New  York  Connecting. 

b  Includes  Union  Pacific;  Los  Angeles  &  Salt  Lake;  Oregon-Wash ington  R.  R.  &  Nav.  Co.;  Oregon  Short 
Line;  and  St.  Joseph  &  Grand  Island. 

*  Includes  Atchison,  Topeka  &  Santa  Fe;  Gulf,  Colorado  <fc  Santa  Fe,  and  Panhandle  &  Santa  Fe. 

d  Includes  St.  Louis  Southwestern  and  St.  Louis  Southwestern  of  Texas. 

*  Includes  Southern  Pacific  Co.  and  Texas  &  New  Orleans. 

f  Includes  Missouri-Kansas-Tejcis  and  Missouri- Kansas-Texas  of  Texas. 

Source.— Investment  in  road  and  equipment  represents  investment  in  railway  property  used  in  trans¬ 
portation  service,  reported  by  carriers  to  Bureau  of  Railway  Economics.  Excise  tax  computed  on  basis 
of  pay  rolls  for  the  twelve  months  ended  September  30,  1935,  exclusive  of  compensation  of  $300  per  month 
per  man,  from  returns  of  carriers  to  the  Bureau  of  Railway  Economics. 
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Ranking  of  'plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  T\olls  to  total 
operating  revenues  ( twelve  months  ended  September  SO,  1935) 


Carrier 


Total  oper¬ 
ating  reve¬ 
nues 


Excise  tax  on  pay  rolls 

Percentage 
ratio  to  total 
operating 


Amount 


revenues 


New  Orleans,  Texas  &  Mexico . 

Western  Ry.  of  Alabama . . 

Staten  Island  Rapid  Transit . 

San  Diego  &  Arizona  Eastern... . 

Southeastern  Express  Co . 

Railway  Express  Agency . 

St.  Louis,  San  Francisco  &  Texas _ 

Fort  Worth  <fe  Rio  Grande . 

Columbus  &  Greenville . 

Rutland .  . 

Pittsburg,  Shawmut  &  Northern _ 

Missouri  &  Arkansas . 

Nashville,  Chattanooga  &  St.  Louis. 

Richmond,  Fred.  &  Potomac . 

Minneapolis  &  St.  Louis . 

Atlanta,  Birmingham  <fc  Coast . 

Canadian  Pacific  (lines  in  Vt.) . 

Delaware  &  Hudson . 

Northwestern  Pacific . 

Alton . 

Fort  Smith  &  Western . 

Grand  Trunk  Western . 

Pittsburgh  &  Lake  Erie . 

Chicago,  Rock  Island  &  Pacific . 

Chicago  &  North  Western . 

Duluth,  Winnipeg  &  Pacific . 

Northern  Pacific . 

Chicago,  St.  Paul,  Minpls.  <fc  Omaha 

Detroit  &  Mackinac . 

Midland  Valley . .. 

Mobile  &  Ohio.. . . . . 

Seaboard  Air  Line . . . 

St.  Louis-San  Francisco . 

Pullman  Company . 

Nevada  Northern . 

Norfolk  Southern . . 

Chicago,  Milwaukee,  St.  Paul  &  Pac 

Central  of  Georgia . . . 

Georgia.  Southern  &  Florida . 

Pittsburgh  &  Shawmut . 

Elgin,  Joliet  &  Eastern . 

Erie.. . 

Denver  &  Rio  Grande  Western . 

Delaware,  Lackawanna  &  Western. . 

Penna.-Reading  Seashore  Lines . 

Chicago  &  Eastern  Illinois . 

Minneapolis,  St.  Paul  &  S.  S.  Marie. 

Atlantic  Coast  Line.. . 

Chicago,  Rock  Island  &  Gulf . 

Atchison.  Top.  &  Santa  Fc  Sys.  « _ 

Southern  Pacific  System  h . 

Charleston  <fc  Western  Carolina . 

Southern  Ry . 

Mississippi  Central . 

Central  R.  R.  of  New  Jersey . 

Illinois  Central . . 

New  Orleans  &  Northeastern . 

Missouri-Kansas-Texas  Lines  f _ 

Missouri  Pacific . . 

San  Antonio.  Uvalde  &  Gulf . 

International-Great  Northern . 

Louisville  &  Nashville . 

Lehigh  Valley.  . . . . 

Pennsylvania . 

Western  Pacific . . 

New  York,  Ontario  &  Western _ 

Duluth,  South  Shore  &  Atlantic . 

Central  Vermont.. . . 

Chicago,  Burlington  <fc  Quincy. . 

Wichita  Falls  &  Southern . 

Florida  East  Coast . . 

Burlington-Rock  Island  . . 


$1,639,829 
1, 323. 595 
1, 479, 653 
436, 733 
3. 344, 888 
87, 044. 987 
1, 112,841 
454, 903 
922,604 


61,  593, 635 
75.041.564 
1. 021, 490 
51,  537. 476 
14. 822.  772 
630.311 

1.  307. 505 
8.  491. 442 

33. 437, 524 
39.  184.  779 
48,  779. 435 
426. 0S0 
4. 613. 169 
88,  760. 009 
14.066. 180 
1,841.  109 
644, 957 
12. 552. 657 
64, 376.  75S 
20. 044. 027 
44.001.604 
5. 684. 883 
12,914,614 
22,746,815 
39,  092, 303 
3, 791, 475 
129, 332. 474 
155.805,315 
1.901,772 
80, 105, 240 
679, 327 
29, 270. 135 
82. 145.  727 

2,  268. 475 
25.  736, 241 
72, 056, 150 

SSI,  281 
11,613,053 
72. 568. 965 

39. 924. 936 
353. 513, 528 

12. 191, 634 
8.433.2S0 
2. 262, 171 
5. 184, 288 

79. 973. 936 
528,540 

7, 658. 086 
805.015 


$69. 323 
48, 5221 
52, 5681 
12, 656' 
89, 7061 
2, 237, 496 
28.  248| 
10, 9631 
21. 563 


3,  ITS,  555 

72,804 

949, 127 

21, 394 

693,  795 

15. 451 

12. 186, 894 

270. 691 

6, 364. 039 

140, 535 

7.401.641 

158,  335 

2, 934. 124 

62. 515 

925,658 

19. 617 

22,  795,  94S 

478.92$ 

3, 196, 925 

66, 504 

13, 323, 687 

274.  26Q 

642,272 

13. 163 

18,748.711 

378. 955 

15,  S2S,  505 

310.  347 

1, 205. 344 
1, 443. 185 
19. 658 
9S6, 57$ 
281,  S10 
11.974 
24.833 
160.35? 
633, 0S2 
739.943 
918. 298 
7,956 
85. 867 
1. 634. 180 


33.680 
11.816 
227. 95^ 
1.16S.91P 
362. 16$ 
794. 2111 
102. 128 
229, 7 ill 
403, 913 
683, 939 
66.224 
2, 261. 47j0 
2, 732, 796 
33. 142 
1,396.465 
11,839 
505.288 
1,424.1(2 
39,312 
444,087 
1,241.861 
15, 123 
198,710 
1, 237, 570 
684. 154 
6, 059. 018 
209,080 
143, 9^6 
38. 699 
$S,  3f5 
1.361,449 
8.991 
129,912 
13, 57S 


4.23 
3.  67 
3.55 

2.90 
2.68 
2. 57 
2.54 
2.41 
2. 34 
2.29 
2.25 

2.23 
2.22 
2.21 
2. 14 
2. 13 
2.12 
2.10 
2.  OS 
2.06 
2.05 
2. 02 
1.96 
1.96 
1.  92 
1. 92 

1.91 
1.90 
1.90 
1.90 
1.89 
1.89 
1.89 

1.85 
1. 87 

1.86 
1. 84 
1.83 
1.83 
1.83 
1.82 
1.S2 
1. 81 
1.80 
1.80 
1.78 
1.78 
1.75 
1.75 
1.75 
1.75 
1.74 
1.74 
1.74 
1.73 
1.73 
1.73 
1.73 
1.72 
1.72 
1.71 
1.71 
1.  71 
1. 71 
1.71 
1.71 
1.71 
1.70 
1.70 
L  70 
1.70 
1.69 


See  footnotes  at  end  of  table. 
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Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  total 
■  operating  revenues  (twelve  months  ended  September  SO ,  1935 ) — Continued 


Excise  tax  on  pay  rolls 

Carrier 

i 

Total  oper¬ 
ating  reve¬ 
nues 

Amount 

Percentage 
ratio  to  total 
operating 
revenues 

New  York  Central _ _ _ _ _ . _ 

$298. 525.017 

$5. 046.991 

1.69 

Tennessee  Central _ _ _ _ _ 

2, 172, 506 

36. 201 

1.67 

Akron,  Canton  &  Youngstown . . . . . . 

1, 853. 708 

30,960 

1.67 

Georgia  <fc  Florida _ _ _ 

1, 164,  7SS 

19. 507 

1. 67 

Toledo,  Peoria  &  Western . . . . . . 

1,722,925 

28. 456 

'  1.65 

Kansas  Citv  Southern . _ . . . 

9,  538. 476 

157, 228 

1.65 

St.  Louis  Southwestern  Lines  d.. _ _ 

14.870, 535 

243,895 

1.64 

Reading  Company _ _ _ _ 

50.  746.  649 

825.738 

1.63 

Lehigh  <fc  New  England . . . . . . 

3. 400. 4S8 

54.  S25 

1.61 

Boston  &  Maine . . . . . 

42,805. 476 

6S6, 921 

Chicago,  Indpls.  &  Louisville . . . . . . 

7, 755, 592 

124.112 

Missnuri-Tllinois  _ _  .  _J  _  -  __  _  _ 

1,021,645 

15, 955 

1.55 

Chicago  Great  Western . . . . . . . . . . 

15. 236, 696 

236,  21*6 

1.56 

Colorado  &  Southern . .  . . _ . 

5,875.316 

90,909 

1.55 

New  York,  New  Haven  &  Hartford  * _ 

72. 180. 475 

1. 110, 147 

1.54 

Baltimore  &  Ohio.. . . : _ _ _ 

136, 089. 369 

2,077, 150 

1.53 

Fort  Worth  &  Denver  Citv _ _ _ _ 

5. 105. 120 
943,353 
777, 183 

78. 332 

1.53 

Louisiana,  Arkansas  &  Texas . . . . . 

14,344 

1. 52 

New  Jersev  <fc  New  York . . 

11,779 

1. 52 

Wheeling  &  Lake  Erie . . . . . . . 

12,336. 431 
39.711,699 

186, 925 

1.52 

Wabash . . . . . 

598, 0S6 

1.51 

Illinois  Terminal. . . . . 

5. 115,  63S 

76, 498 

1.50 

New  York,  Chicago  &  St.  Louis _ 

32,831.809 

492, 843 

1.50 

Gulf,  Mobile  &  Northern  . . . 

5,  761, 975 

85,  709 

1.49 

Yazoo  &  Mississippi  Valley . . . 

12, 180, 460 

182,  060 

1.49 

St.  Louis.  Brownsville  &  Mexico.. . . . 

4,  550, 040 

67, 175 

1.48 

Texas  <fc  Pacific . . . . . 

22,816.413 

338,673 

1.48 

Spokane,  Portland  A-  Seattle. .  __  1  ___  _  _ 

5. 776,  244 
8, 997, 697 

85,542 

131,589 

1.48 

Bessemer  &  Lake  Erie . . 

1.46 

Pere  Marquette . . . . . . 

25, 879. 225 

371,827 

1.44 

Union  Pacific  System  C. . . . 

126, 466.  436 

1,803.001 

1.43 

Ann  Arbor. . . . . 

3,  710, 840 

52,773 

1.42 

Louisiana  Arkansas _ _  J.  _  _  __  .. 

4, 622. 061 

64,647 

Western  Maryland  . . . . . . 

14,417,912 

201.992 

■4  M 

Northern  Alabama.  _ 

557, 783 

7, 722 
327, 444 

1.38 

Long  Island . . . . 

23, 870, 939 

1.37 

Gulf  A*  Ship  Island.... . . 

1,  249, 363 

17,054 

1.37 

Chicago  &  Illinois  Midland . . . . . 

3, 241. 000 

43,882 

1.35 

Norfolk  <fc  Western . . ! _ _ _ ... _ ... 

74, 009,  718 

987, 327 

1.33 

Cin.r  New  Orleans  &  Tex.  Pan  .  J 

12,  743, 260 
77. 071. 439 

167, 038 

1.31 

Great  Northern . . . . . 

994,875 

141.428 

1.29 

Maine  Central  _  .  ...  ! 

11,262, 759 

1.26 

Bangor  <fc  Aroostook . . . . . . . 

6, 377,  501 
109, 232. 158 

77,085 

1. 21 

Chesapeake  &  Ohio .  ! _ _ _ .... 

1,299, 164 

1.  19 

Lehigh  &  Hudson  River . . 

1. 467, 6-44 

17,211 
124. 691 

1. 17 

Duluth.  Missabe  &  Northern . . . . 

10, 955, 503 

1. 14 

Lake  Superior  &  Ishpeming . . . 

1,  S49, 366 

20,512 

1. 11 

New  York,  Susquehanna  &.  Western . . . 

3, 371,694 

37,220 

1.  10 

Montour  . .  „.rr_  , . . ,  . 

1.898, 252 
1,853.314 

20,663 

1.09 

Canadian  Pacific  (lines  in  Me.) . . . . . . 

19.8S9 

1.07 

Clinchfield . . . . . 

5, 077, 695 
7.413, 467 

54,230 
71. 304 

1.07 

Detroit.  Toledo  <fc  Ironton . . . . . 

0.96 

Chicago  &  Erie . . . . . . 

8. 467, 265 

77,041 
136, 603 

0.91 

Virginian . . 4 _ _ _ ..... _ _ 

15,  237,412 

0.90 

M  onongahela _ _ _ _ _ 

3, 774, 950 
416,  111 

33,245 

0.S8 

Oklahoma  City-Ada-Atoka . . 

3, 465 

0.  S3 

Alabama  Great  Southern . . 

5, 078. 553 

39. 188 

0.77 

Kansas,  Oklahoma  &  Gulf . . . 

1,879.641 

12,007 

0.64 

Atlanta  <fc  West  Point . . . . . . 

1,511,466 

5,710 

0.38 

Beaumont,  Sour  Lake  &  Western _ 

1, 634, 271 

5f  o51 

0.34 

Total  i 

1.69 

a  Includes  Atchison,  Topeka  <fc  Santa  Fe:  Gulf,  Colorado  &  Santa  Fe;  and  Panhandle  &  Santa  Fe. 

6  Includes  Southern  Pacific  Co.  and  Texas  &  New  Orleans. 

*  Includes  Missouri- Kansas-Texas  and  Missouri-Kansas-Texas  of  Texas. 

*  Includes  St.  Louis  Southwestern  and  St.  Louis  Southwestern  of  Texas. 

*  Includes  New  York  Connecting. 

f  Includes  Union  Pacific;  Los  Angeles  &  Salt  Lake;  Oregon-Washington  R.  R.  &  Nav.  Co.;  Oregon  Short 
Line;  and  St.  Joseph  &  Grand  Island. 

Source.— Returns  of  carriers  to  the  Bureau  of  Railway  Economics. 
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Plaintiffs’  Exhibit  14 


Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  total 
operating  expenses — ( Twelve  months  ended  September  SO ,  193o) 


Carrier 


New  Orleans.  Texas  &  Mexico . 

Midland  Valley . 

Staten  Island  Rapid  Transit . 

Western  Ry.  of  Alabama . 

Missouri  &  Arkansas . 

Southeastern  Express  Co . 

Railway  Express  Agency . 

Richmond.  Fred.  &  Potomac . 

Spokane,  Portland  &  Seattle . 

Pittsburg,  Shawmut  &  Northern _ 

Akron,  Canton  <fc  Youngstown . 

Nashville,  Chattanooga  &  St.  Louis. 

Central  R.  R.  of  New  Jersey . 

Elgin,  Joliet  &  Eastern . . . 

Delaware  &  Hudson . . . 

Alton . 

Columbus  &  Greenville . . . 

Pennsylvania . . . . 

Grand  Trunk  Western . 

Pittsburgh  &  Lake  Erie . 

Charleston  &  Western  Carolina . 

Chicago.  Rock  Island  &  Gulf . 

Montour . 

Rutland . 

Minneapolis  &  St.  Louis . . 

San  Diego  &  Arizona  Eastern . 

St.  Louis  Southwestern  Lines  ° . 

Norfolk  Southern . . 

Reading  Company . 

Tennessee  Central . . 

Chicago  &  North  Western . 

Denver  &  Rio  Grande  Western . 

Southern  Pacific  Sys.6 . 

Northern  Pacific . . 

Wichita  Falls  &  Southern . 

Atlanta,  Birmingham  &  Coast . 

Detroit  &  Mackinac . 

New  York,  Ontario  &  Western . 

Louisville  &  Nashville . . 

Chicago  &  Eastern  Illinois . . 

Norfolk  &  Western . - 

Seaboard  Air  Line . . 

Chicago,  Burlington  &  Quincy _ 

Kansas  City  Southern . 

Northwestern  Pacific . . 

Chicago.  Rock  Island  &  Pacific . 

Illinois  Central . 

Boston  &  Maine . 

New  York  Central . . . . 

Lehigh  Valley . 

Monongahela . . 

Chicago,  Milwaukee,  St.  Paul  &  Pac 
Delaware,  Lackawanna  &  Western.. 

Duluth,  South  Shore  &  Atlantic . 

Erie _ _ _ _ _ 

Illinois  Terminal . 

Chicago,  St.  Paul,  Minpls.  &  Omaha 

Gulf,  Mobile  &  Northern . 

New  York,  Chicago  &  St.  Louis . 

Central  of  Georgia . . 

Toledo,  Peoria  &  Western . . 

Texas  &  Pacific . . . 

Atlantic  Coast  Line . . 

Nevada  Northern . 

Louisiana  &  Arkansas . 

Minneapolis,  St.  Paul  &  S.  S.  Marie. 

Atchison,  Top.  &  Santa  Fe  Sys.« _ 

New  York,  New  Haven  &  Hartford 

Tort  Smith  &  Western . . 

Chesapeake  &  Ohio _ _ 

St.  Louis-San  Francisco _ 

See  footnotes  at  end  of  table. 


Excise  tax  on  pay  rolls 


Total 

operating 

expenses 


Percentage 
ratio  to  total 
operating 
expenses 


$1,349,978 
721, 720 
1,553.037 
1,368,606 
542, 145 
3,195,313 
S3, 871, 756 
5,352,395 
3, 347.  436 
852. 320 
1.262.S44 
11,123, 472 
20,  S72, 192 
9,415, 805 
19,873,233 
11,409,356 
S99.823 
252,655.999 
15,855. 835 

12.989. 143 

1. 402. 936 
2, 815. 690 

880, 212 
3,111,275 
6, 772, 656 
542,379 
10. 452, 212 
3.723.005 
35. 945. 961 
1,580.211 
63. 283, 200 
15,915.130 
119, 823. 167 

43.916.143 
399. 399 

2,790,255 

535.189 

6. 465. 936 
55, 547. 470 
10, 369. 167 
44, 442, 0S9 
2S.S28.454 
61,987, 618 

7, 134. 148 
3.034,353 
55.041, 16S 

64. 898. 691 
31,336, 126 

230.227.725 
31,319. 207 
1,527,349 
75, 340, 330 
36,631,597 
1.7S3.S96 
53.880.416 
3,518,637 
13. 060. 467 
3,968,533 
22.S2S.485 
11.949.758 
1,321.694 

15. 745. 692 
3l.922.S5S 

373.992 
3, 039, 604 
19.084.253 
106. 820, 271 
52, 368, 584 
625, 471 
61.S66.510 
35.367,036 


$69, 324 
24,833 
52, 568 
4S.  522 
15.451 
89. 706 
2, 237. 496 
140. 53^ 
85.542 
21.394 
30. 960 
270,69 
505,288 
227.957 
478,929 
274. 260 
21,563 
6, 059.  Oik 
378.954 
310. 347 
33,142 
66,224 
20.663 
72.S04 
158. 335 
12, 656 
243,895 
85. 867 
825,738 
36.201 
1,443. 185 
362. 168 
2,  732. 7% 
986. 579 
8,991 
62.  515 
11,974 
143. 936 
1,237. 570 
229, 711 
987, 327 
633,082 
1,361.449 
157, 22S 
66. 5Q4 
1,205,344 
1,424,192 
686,921 
5,046, 991 
6S4. 154 
33, 245 
1,634,180 
794.211 
38, 699 
1,168.910 
76, 49S 
2S1, 8|10 
85,709 
492. 843 
257.306 
28,456 
33S,  673 
683,939 
7,950 


64,  ( 

H7 

403.  < 

13 

2,261.'! 

170 

1,110,1 

(47 

13,1 

163 

1,299,1 

64 

739,1 

M3 

5.14 

3.44 

3.35 

3.55 
2.85 
2.81 
2.67 
2.63 

2.56 
2.51 

2. 45 
2.43 
2.42 
2. 42 
2.41 
2.40 
2.40 
2.40 
2. 39 
2. 39 

2.36 
2.35 
2.35 
2.34 
2.34 
2.33 
2.33 
2.31 
2.30 
2.29 
2.28 
2.28 

2.25 

2.25 
2.25 
2. 24 
2. 24 
2.23 
2.23 
2.22 
2.22 
2.20 
2.20 
2.20 
2. 19 
2.19 
2. 19 
2.19 
2.19 
2. 18 
2.18 
2.17 
2.17 
2.17 
2. 17 
2.17 
2  16 
2.16 
2.16 

2.15 
2.15 
2.15 
2.14 
2.13 
2.13 
2.12 
2.12 
2. 12 
2.10 
2. 10 
2.09 
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Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  total 
operating  expenses — ( Twelve  months  ended  September  SO ,  1985 ) — Continued 


Excise  tax  on  pay  rolls 

Carrier 

l 

Total 

operating 

expenses 

Amount 

Percentage 
ratio  to  total 
operating 
expenses 

Lehigh  &  Xew  England. _ _ 

$2, 62S,  019 

$54,  S25 

2.09 

International-Great  Xorthern . . . 

9, 567, 665 
21,504.433 

198.710 

2.08 

Missouri-Kansas-Texas  Lines  •_ . .  __J  _  _ 

444,087 

2. 07 

Missouri  Pacific _ _ _ _ 

60.  C7S,  175 

1,241,861 

2.07 

Southern  Ry . . . 

67, 335,  S75 

1,396,465 

2. 077, 150 

2. 07 

Baltimore  &  Ohio . . . . . . . . . . 

101,044.355 

11.640.9S1 

2.06 

Chicago  Great  Western _ _ _ 

236,296 

2.03 

Bessemer  &  Lake  Erie . . . 

6. 491, 701 

131,  589 

2. 03 

Great  Xorthern.. . . . . . 

49. 004,041 

9C-».  875 

2.03 

Western  Pacific . . . . . . . . . 

10. 375. 062 
9. 257. 868 
1,018, 14S 

209, 080 

2.02 

Wheeling  &  Lake  Erie . . . . . . 

186, 925 

2.02 

Lake  Superior  &  Ishpeming _ _ _ _ 

20.512 

2.01 

Detroit,  Toledo  &  Ironton . . . . . . 

3. 543. 351 

71.304 

2.01 

Fort  Worth  &  Denver  City _ _ _ _ _ 

3,909,241 
10. 093.  232 

78. 332 

2.00 

Western  Maryland . . . . . . . . . . 

201,992 

2.00 

Yazoo  &  Mississippi  Valley _ _ 

9. 171,362 
30, 064. 949 
9S5.  722 

182, 060 

1.99 

Wabash. . . . . . . . . 

598. 086 

1.99 

Georgia  &  Florida . . . . 

19. 507 

1.98 

Mississippi  Central _ _ _ _ _ _ _ _ 

599. 665 

11.S39 

1.97 

Florida  East  Coast . . . . . . . . . . 

6. 633, 755 
602, 728 

129,912 

1.96 

Pittsburg  &  Shawmut . . . . . . 

11,816 

1.96 

Virginian . . . . . . . . 

6. 983, 334 

136,603 

1.96 

Union  Pacific  Sys./ . . . . ... _ 

92. 609, 480 

1,803, 001 
14,344 

1.95 

Louisiana.  Arkansas  <t  Texas . . . 

738,160 

1.94 

Missouri -Illinois _ _ _ _ _ _ _ _ 

823.  634 

15,955 

1.94 

Duluth,  Winnipeg  <fc  Pacific  __  .  .  •  _ _  _ _ 

1.021,005 

19. 658 

1.93 

Chicago,  Indpls.  &  Louisville . . . . . . 

6, 462, 732 

124. 112 

1.92 

Bangor  &  Aroostook . . . . . . . 

4. 016. 535 

77. 085 

1.92 

Duluth,  Missabe  &  Xorthern.. . . 

6. 486, 178 

124, 691 

1.92 

Central  Vermont . . . . . . . 

4. 615,  C91 

88,375 

1.91 

Chicago  &  Illinois  Midland . . . . 

2. 292, 539 

43,882 

1.91 

St.  Louis,  Brownsville  &  Mexico . . . 

3. 545. 394 

67, 175 

1.S9 

Georgia.  Southern  &  Florida . . . . . . 

1.788,178 

33. 680 

1.88 

Mobile  <fc  Ohio _ _ _ _ 

8. 578. 295 
2, 114.  240 

160,353 
39. 312 

1.87 

New  Orleans  &  Northeastern. . . . . . 

1.86 

Long  Island . . . . . . . . 

17, 643.  440 
5.  515.  749 

327, 444 
102, 128 
52,773 
371, 827 
918.  298 

1.S6 

Penna.-Reading  Seashore  Lines . . . 

1.S5 

Ann  Arbor _  _  •  ..  .  __j _ 

2, 853, 301 
20, 374, 037 
51,  001,  .586 

1.85 

Pere  Marquette . . . . . . . . 

1.83 

Pullman  Company . . . 

1.S0 

San  Antonio,  Uvalde  <fc  Gulf _  J.  ...  ..... 

850,201 

15,123 
54. 230 

1.78 

Clinchfield.....  .  ...  _  .  |  T_r  __  __  .  .. 

3,081,748 

1.76 

Cin.,  Xew  Orleans  &  Tex.  Pac . . . . 

9, 543. 819 
8. 172,332 

167. 03S 

1.75 

Maine  Central . . . . 

141, 42S 

1.73 

Lehigh  A  Hudson  River  . 

1,000.661 

1,153.074 

17. 211 
19. 617 

1.72 

Canadian  Pacific  (Lines  in  Vt.) _ _ _ 

1.70 

St.  Louis.  San  Francisco  &  Texas. . . 

1,670,112 

28. 248 

1.69 

Gulf  &  Ship  Island _ _ 1 _ _ _ 

1. 073, 631 

17. 054 

1.59 

Colorado  &  Southern. . . . . . 

5. 805, 569 

90,909 

1.57 

Fort  Worth  &  Rio  Gtande . . . 

726.702 

10,963 

7,722 

1.51 

Xorthern  Alabama . . . . . 

527,216 

969,636 

1.46 

Burlington-Rock  Island . . . . . . 

13, 578 

1.40 

Oklahoma  City-Ada- Atoka _ _ 

269, 092 

3. 465 

1.29 

Xew  York.  Susquehanna  &  Western _ _ _ 

3, 019, 968 

37,220 

19,889 

1.23 

Canadian  Pacific  (Lines  in  Me.)... _ 

1,725,347 

1.15 

Kansas,  Oklahoma  &  Gulf _ _ _ _ 

1,095,368 

12. 007 

1.10 

Chicago  &  Erie _ _ _ _ 

7, 648,321 
1,215, 589 

77,041 
11,  779 
39, 1S8 
5,551 
5. 710 

1.01 

Xew  Jersey  <fc  Xew  York _ _ _ 

0.97 

Alabama  Great  Southern  _ 

4.670,083 

1.2S6.210 

0.84 

Beaumont.  Sour  Lake  <fc  Western _ _ _ _ _ 

0243 

Atlanta  &  West  Point _ _ _ 

1,356, 190 

0.42 

Total . . . 

2.17 

•  Includes  St.  Louis  Southwestern  and  St.  Louis  Southwestern  of  Texas. 

*>  Includes  Southern  Pacific  Co.  and  Texas  &  New  Orleans. 

*  Includes  Atchison,  Topeka  &  Santa  Fe;  Gulf,  Colorado  &  Santa  Fe  and  Panhandle  <fc  Santa  Fe. 
a  Includes  Xew  York  Connecting. 

«  Includes  M  issouri-Kansas-Te  'cas  and  Missouri-Kansas-Texas  of  Texas. 

/Includes  Union  Pacific;  Los  Angeles  &  Salt  Lake;  Oregon- Washington  R.  R.  Xav.  Co.;  Oregon  Short 
Line  and  St.  Joseph  &  Grand  Island. 

Source:  Returns  of  carriers  to  the  Bureau  of  Railway  Economics. 


374 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CQ.  567 
Plaintiffs’  Exhibit  15 

Ranking  of  'plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to\  net  railway 
operating  income — ( Twelve  months  ended  September  SO,  1935) 


Net  railway 

Carrier  operating 

income 


Chicago,  Rock  Island  &  Gulf .  $5, 620 

Pittsburg,  Shawmut  &  Northern . 2,797 

Georgia  &  Florida .  8, 578 

Missouri-Kansas-Texas  Lines  ° . .  258, 198 

Railway  Express  Agency . . . . . . . - .  1, 613, 588 

Colorado  &  Southern .  69, 747 

St.  Louis-San  Francisco _ _ _ _ _  941,  S21 

Chicago,  Milwaukee,  St.  Paul  &  Pac .  2, 123, 6S5 

Mississippi  Central . . .  15, 627 

Nashville,  Chattanooga  &  St.  Louis.. . . .  391, 386 

Georgia,  Southern  &  Florida .  52, 931 

Southeastern  Express  Co . . . . . .  149,574 

Chicago  &  Eastern  Illinois . . .  439,911 

Chicago  &  North  Western .  3, 129, 326 

Seaboard  Air  Line .  1, 428. 981 

Grand  Trunk  Western .  900,057 

Louisiana,  Arkansas  &  Texas .  35, 266 

Richmond,  Fred.  &  Potomac . . . . .  353, 129 

Central  Vermont .  237, 327 

Minneapolis.  St.  Paul  &  S.  S.  Marie .  1, 0S9, 975 

International-Great  Northern . 548,973 

Western  Pacific .  596,304 

Missouri  Pacific .  3, 610, 138 

Chicago,  Indpls.  &  Louisville . 361,047 

M  issouri-Illinois .  47, 961 

Chicago  Great  Western . .  729,934 

Detroit  &  Mackinac . . .  37, 620 

Norfolk  Southern . 270,895 

Central  of  Georgia . . . 841,739 

Yazoo  &  Mississippi  Valley .  654, 259 

Pittsburg  &  Shawmut.. . . .  42, 229 

Delaware,  Lackawanna  &  Western .  2, 973, 918 

New  Orleans  &  Northeastern .  154, 235 

Northern  Alabama. . .  30, 567 

Atlantic  Coast  Line .  2, 760, 554 

Delaware  &  Hudson .  2, 041, 236 

Long  Island . . . . .  1, 403, 511 

Denver  &  Rio  Grande  Western .  1, 620, 427 

Central  R.  R.  of  New  Jersey .  2, 605, 311 

Atchison,  Top.  &  Santa  Fe  Sys.* .  12, 402, 464 

New  York  Central .  29, 766, 596 

New  Orleans,  Texas  &  Mexico . .  409, 906 

Northern  Pacific .  5, 879, 548 

Toledo,  Peoria  &  Western .  174, 830 

Chicago,  Burlington  &  Quincy. . .  8, 391, 015 

Southern  Pacific  System  « . . .  17, 010, 986 

Fort  Worth  &  Denver  City . .  506,813 

Nevada  Northern . . .  52, 088 

Kansas  City  Southern .  1, 126, 651 

Lehigh  Valley . . . . . . .  5, 063, 981 

Illinois  Central . . .  10, 690, 844 

New  York,  Ontario  &  Western . . .  1, 098,  S51 

New  York,  New  Haven  &  Hartford  d . .  8, 529, 760 

Wabash .  4,628,203 

St.  Louis,  Brownsville  &  Mexico . . . .  520, 563 

Pere  Marquette. . . . . . .  3, 027, 412 

Duluth,  South  Shore  &  Atlantic . . .  317, 585 

St.  Louis  Southwestern  Lines  * _ _ _ _  2, 076, 356 

U nion  Pacific  System  .  15, 737, 063 

Wichita  Falls  &  Southern . . .  78, 997 

Erie .  10,496,342 

Elgin,  Joliet  &  Eastern . . . . .  2, 073, 744 

Southern  Ry . . . . . . . . .  12, 769, 365 

Ann  Arbor . . . . .  482, 920 

New  York,  Susquehanna  &  Western . . . . . .  352, 726 

Missouri  &  Arkansas . 151,650 

Charleston  <fc  Western  Carolina _ _ _ _  325, 205 

Boston  &  Maine . . . . . .  7, 024, 321 

Gulf,  Mobile  &  Northern . . . .  877, 125 

Alabama  Great  Southern... . 408,470 


See  footnotes  at  end  of  table. 


Excise  ta.'):  on  pay  rolls 


Amount 


Percentage 
ratio  to  net 
railway 
oper.  income 


$66,224 
21, 394, 
19, 5071 
444, 087 
2, 237, 496| 
90,909 
739,  943 
1, 634,  ISO 
11,839 
270,691 
33, 680 
89,  706 
229,711 
1,443, 185 
633,  082 
378, 955 
14, 344 
140, 535 
88,375 
403,  913 
198, 710 
209,080 
1, 241, 861 
124,  llj2 
15,955 
230,296 
11, 974 
85,  Set- 
257, 306 

182,06b 
11,816 
794,  211 
39. 312 

6S3,’939 
478, 92® 
327,  AU 
362,168 
505,288 
2, 261, 470 
5,  046, 991 
69,323 
986,  579 
28, 456 
1, 361,  449 
2, 732, 796 

157,228 
684, 154 
1, 424, 192 
143,936 
1, 110,  ljl7 
598,086 
67,  lp 
371,827 
38,699 
243, 8(95 
1,S03,  001 
8, 9i91 
1, 16S,  910 
227,957 
1,396, 465 
52,773 
37,320 
15, 451 
33,  }42 
686, 921 
85,709 
39, 188 


1, 178. 36 
764.89 
227.41 
171.99 

138.67 
130.34 

75.57 

76. 95 
75. 76 
69. 16 
63.63 

59.97 

52.22 
46. 12 
44.30 

42.10 

40. 67 
39.80 
37.24 
37.06 
36.20 
35.06 
34. 40 

34.38 

33.27 

32.37 

31.83 

31.70 

30.57 

27.83 

27.98 

26.71 
25.49 

25.28 

24.78 

23.46 
23.33 
22.35 

19.39 

18.23 

16.96 

16.91 

16.78 

16.28 

16.23 
16.06 

15.46 
15.26 

13.96 
13. 51 
13.32 

13. 10 
13.01 

12.92 
12.90 
12.28 

12.19 
11.75 

11.46 

11.38 
11. 14 

10.99 
10.94 

10.93 
10.55 

10.19 
10.19 

9.78 

9.77 

9.59 
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Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  net  railway 
operating  income — {Twelve  months  ended  September  SO,  1935 ) — Continued 


Carrier 


Oklahoma  C i ty-Ada- Atoka . j. . 

Tennessee  Central . ^ . 

Chicago  &  Erie . 

Akron,  Canton  &  Youngstown . . . . 

Louisville  &  Nashville.. . . . . . . 

Lehigh  &  Hudson  River . . ..j . 

Baltimore  &  Ohio . . 4 . 

Pennsylvania . 4 . 

New  York,  Chicago  &  St.  Louis . : . 

Pittsburgh  &  Lake  Erie.. . . . 

Wheeling  &  Lake  Erie . . . 

Maine  Central . +, . 

Texas  &  Pacific . 

Reading  Company . . „ . 

Illinois  Terminal . . . . 

Lehigh  &  New  England . f . 

Midland  Valley _ _ _ . . 

Louisiana  <k  Arkansas . . u . 

Bessemer  &  Lake  Erie . j. . 

Spokane,  Portland  &  Seattle . 

Cin.,  New  Orleans  &  Tex.  Pac . . 

Western  Maryland . . . i . . . . 

Chicago  &  Illinois  Midland . . 

Great  Northern . ] . 

Bangor  A  Aroostook . . 

Norfolk  <fc  Western . . . . . 

Lake  Superior  &  Ishpeming . . 

Chesapeake  &  Ohio . . . 

Duluth,  Missabe  &  Northern . . . 

Monongahela . . . 

Clinchfield . . + _ 

Kansas,  Oklahoma  &  Gulf. . . 

Detroit,  Toledo  &  Ironton . *, . 

Montour.. . . . . . 

Virginian . . . 

CARRIERS  HAVING  A  NET  OPERATING  DEFICIT 

Alton... . j. . . . 

Atlanta  &  West  Point . . . 

Atlanta,  Birmingham  &  Coast . . . 

Beaumont,  Sour  Lake  &  Western _ i . 

Burlington-Rock  Island . . . 

Canadian  Pacific  (lines  in  Me.) _ j . 

Canadian  Pacific  (lines  in  Vt.) . . . . . 

Chicago,  Rock  Island  &  Pacific . 4 . . 

Chicago,  St.  Paul,  Minpls.  &  Omaha . 

Columbus  &  Greenville . . . 

Duluth,  Winnipeg  &  Pacific . . . 

Florida  East  Coast _ _ _ _ _ 

Fort  Smith  &  Western . . . . . . . 

Fort  Worth  &  Rio  Grande . 

Gulf  &  Ship  Island . 

Minneapolis  &  St.  Louis . 

Mobile  &  Ohio . . . . 

New  Jersey  &  New  York . . . . 

Northwestern  Pacific . . 

Penna.- Reading  Seashore  Lines . 

Rutland.. . . . . . . . 

St.  Louis,  San  Francisco  &  Texas . 

San  Diego  &  Arizona  Eastern . . 

San  Antonio,  Uvalde  &  Gulf. . J . . 

Staten  Island  Rapid  Transit.. . 1 . . 

Western  Ry.  of  Alabama. . . . . 

Pullman  Company . . . j . . 

Total  all  carriers . . . 


Net  railway 
operating 
income 


557,271 
123,645 
254,419 
544,545 
92,856 
2,222, 150 


Excise  tax  on  pay  rolls 


Amount 


S36,  239 

$3,465 

9.50- 

381, 124 

36. 201 

9.  50' 

818, 944 

77,041 

9.41 

329,  361 

30. 960 

9. 40 

13, 271, 976 

1, 237,  570 

9. 32 

1S5, 827 

17,211 

9.26 

22,  715,  017 

2. 077, 150 

9. 14 

66, 818, 108 

6,  059.  018 

9.07 

5, 617,  297 

4 92,  S43 

S.  i  i 

3, 5S2, 830 

310, 347 

8.66 

2, 244, 633 

186,925 

8.33 

1,911,154 

141, 428 

7. 40 

4,  776, 345 

338, 673 

7.09 

11,784, 107 

825,738 

7.  01 

1, 107, 047 

76, 49S 

6.91 

817,  355 

54. 825 

6.  71 

400, 997 

24.S33 

6. 19 

1, 055,  067 

64,  647 

6. 13 

2, 165,  213 

131, 589 

6.  08- 

1, 627, 216 

85, 542 

5.26 

3, 199, 441 

167, 03S 

5.22 

3, 975,  259 

201, 992 

5.08 

866,253 

43, 882 

5.07 

19, 9S0, 525 

994. 875 

4.98 

1, 781, 929 

77,085 

4.33 

24,  062,114 

987, 327 

4.10 

554, 302 

20,  512 

3.70 

36,  569, 451 

1, 299, 164 

3.55 

3,  508, 647 

124, 691 

3. 55 

1, 046, 291 

33,245 

3. 18 

1, 814, 778 

54,230 

2.99 

452, 275 

12,007 

2.65 

2,785,379 

71,301 

2.56- 

856,749 

20,663 

2.41 

7,004,416 

136,603 

1. 95 

794,104 

274, 260 

97,800 

5,710 

172,904 

62, 515 

136,710 

5,551 

3-19,421 

13, 578 

168,834 

19.889 

481,311 

19, 617 

578,459 

1, 205, 344 

186,448 

2S1.S10 

4,393 

21,563 

137, 177 

19,658 

197,535 

129,912 

68,795 

13. 163 

271,800 

10,963 

88,895 

17,054 

26. 162 

15S.335 

86,853 

160,353 

438,406 

11. 779 

135,755 

66,504 

1,824,044 

102,128 

137, 89S 

72,804 

-I- 


2S.248 
12,656 
15, 123 
52,568 
48,522 
918,298 


436,955,83 S 


57,999,246 


Percentage 
ratio  to  net 
railway 
oper.  income 


13.27 


0  Includes  Missouri- Kansas-Te.ras  and  Missouri- Kansas-Texas  of  Texas. 

b  Includes  Atchison,  Topeka  &  Santa  Fe;  Gulf.  Colorado  &  Santa  Fe;  and  Panhandle  &  Santa  Fe. 

« Includes  Southern  Pacific  Co.  and  Texas  &  New  Orleans. 
d  Includes  New  York  Connecting. 

•  Includes  St.  Louis  Southwestern  and  St.  Louis  Southwestern  of  Texas. 

/  Includes  Union  Pacific;  Los  Angeles  &  Salt  Lake;  Oregon-Washington  R.  R.  &  Nav.  Co.;  Oregon  Short 
Line;  and  St.  Joseph  <fc  Grand  Island. 

Source:  Returns  of  carriers  to  the  Bureau  of  Railway  Economics. 
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Plaintiffs'  Exhibit  16 


Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  n&t  income — 

twelve  months  ended  September  SO,  1985 


Net  income 

Excise  tax  pn  pay  rolls 

Amount 

Percentage 
ratio  to  net 
income 

$7, 67$ 

$2.  237, 496 

i - - 

29.141.65 

61. 92$ 

1, 361, 449 

2, 198. 44 

52. 970 

$9.  706 

169.35 

577,  554 

686. 921 

118.94 

47.  917 

52.  773 

110. 13 

45.  736 

33.  142 

72. 46 

207,  705 

140,  535 

67.66 

225.  $02 

141. 42$ 

62.63 

1S6. 377 

$5.  709 

45.99 

5, 020,  577 

2,  261, 470 

45.04 

57. 472 

24.S33 

43. 21 

S6.015 

36,  201 

42.09 

3, 3S6,  379 

1,  237. 570 

36.55 

1,  144.  660 

33$.  673 

29.59 

20,  SSI,  216 

6, 059, 018 

29.02 

3,  666.  236 

994, 875 

27. 14 

112, 191 

28,  456 

25.36 

61,  $93 

15. 451 

24.96 

$$2.  714 

201, 992 

22.88 

16,371 

3,465 

21. 17 

1, 09S,  579 

227. 957 

20.75 

220.379 

43.S82 

19.91 

361, 606 

64,  647 

17. 8S 

4, 64S.  969 

825, 738 

17.76 

J79, 643 

30,960 

17.23 

2S2, 087 

39. 188 

13.89 

427, 46$ 

54.825 

12.83 

14, 93$,  514 

1, 803, 001 

12.07 

2S3.095 

33. 245 

11.74 

1,  694,  742 

186, 925 

11.03 

72, 157 

7,950 

11.02 

828,50$ 

90,909 

10. 97 

1, 20$.  872 

131. 589 

10.89 

1,  591.  710 

167, 03S 

10. 49 

3, 13S,  965 

310, 347 

9.89 

217.  271 

17.211 

7.92 

250, 969 

19,  65S  | 

7.83 

1, 049,  558 

77.0S5 

7.34 

27,  778, 09$ 

1,  299, 164  j 

4.6S 

22, 166, 756 

987. 327 1 

4.45 

3, 037, 1$6 

124, 691 1 

4.11 

292, 324 

12. 007! 

4. 11 

3.841,685 

136, 603 

3.56 

2, 010.  270 

71, 304 1 

3.55 

592,416 

20, 512 ! 

3. 46 

S36, 512 

20.663 

2.47 

2,560,432 

274,  260  j 

72,691 

5,  710| 

162, 670 

62, 5151 

2,310,737 

683. 9391 

4,588,744 

2, 077. 150 

310, 13S 

5,551 

1,079,775 

13.  57S 

62,237 

19.SS9 

19.  617 

2,426,386 

257,306- 

1, 9S5, 902 

505.  2$s! 

SS0, 910 

SS.  37  5 

1, 657, 53S 

229,  71l! 

77, 04 1| 

11,284,974 

1, 443, 185 

1,099,934 

236. 296 

1,167,612 

124, 112 

20,743,599 

1, 634,  ISO 

1,315,963 

66.  224 

14,508,424 

1,205,344 

2,677.146 

281, 810 

209,354 

54,230 

6,372 

21,562 

2,207,473 

47S.929 

Carrier 


Railway  Express  Agency . 

Chicago,  Burlington  &  Quincy.  - 

Southeastern  Express  Co.. . 

Boston  &  Maine . . 

Ann  Arbor . 

Charleston  &  Western  Carolina.. 

Richmond,  Fred.  &  Potomac - 

Maine  Central . 

Gulf,  Mobile  &  Northern . 

Atchison,  Top.  &  Santa  Fe  Sys.°. 

Midland  Valley. . . 

Tennessee  Central . 

Louisville  &  Nashville . 

Texas  &  Pacific . 

Pennsylvania . . 

Great  Northern . 

Toledo,  Peoria  &  Western . 

Missouri  &  Arkansas . 

Western  Maryland . . 

Oklahoma  City-Ada-Atoka . 

Elgin,  Joliet  &  Eastern . . 

Chicago  <fc  Illinois  Midland _ 

Louisiana  &  Arkansas . 

Reading  Company . 

Akron,  Canton  &  Youngstown.. 

Alabama  Great  Southern . 

Lehigh  &  New  England.. . 

Union  Pacific  System  b _ 

Monongahela . 

Wheeling  &  Lake  Erie . 

Nevada  Northern . 

Colorado  &  Southern . 

Bessemer  &  Lake  Erie . 

Cin.,  New  Orleans  &  Tex.  Pac.. 

Pittsburgh  &  Lake  Erie . 

Lehigh  &  Hudson  River . 

Duluth,  Winnipeg  &  Pacific _ 

Bangor  &  Aroostook _ _ _ 

Chesapeake  &  Ohio . 

Norfolk  &  Western _ _ 

Duluth,  Missabe  &  Northern.... 

Kansas,  Oklahoma  &  Gulf . 

Virginian . 

Detroit,  Toledo  &  Iron  ton . 

Lake  Superior  &  Ishpeming - 

Montour.. . 


CARRIERS  HAVING  A  NET  DEFICIT 

Alton . 

Atlanta  &  West  Point . — . 

Atlanta,  Birmingham  &  Coast . . 

Atlantic  Coast  Line . 

Baltimore  &  Ohio . . . . . 

Beaumont,  South  Lake  &  Western . . . 

Burlington- Rock  Island . 

Canadian  Pacific  (lines  in  Me.)— . . . 

Canadian  Pacific  (lines  in  Vt.) . . . 

Central  of  Georgia . . . . 

Central  R.  R.  of  New  Jersey - 

Central  of  Vermont . . . . . 

Chicago  &  Eastern  Illinois . 

Chicago  &  Erie . . . . . . . 

Chicago  &  North  Western . . . 

Chicago  Great  Western . 

Chicago,  Indpls.  &  Louisville . 

Chicago,  Milwaukee,  St.  Paul  &  Pac.. . 

Chicago,  Rock  Island  <fe  Gulf . . 

Chicago,  Rock  Island  &  Pacific . 

Chicago,  St.  Paul,  Minpls.  &  Omaha . . 

Clinchfield.. . 

Columbus  &  Greenville . . . 

Delaware  &  Hudson... . . . . . 


See  footnotes  at  end  of  table. 
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Ranking  of  plaintiff  carriers  according  to  ratio  of  excise  tax  on  pay  rolls  to  net  income — 
twelve  months  ended  September  30,  1935 — Continued 


Carrier 


Delaware,  Lackawanna  &.  Western. 

Denver  &  Rio  Grande  Western . 

Detroit  &  Mackinac . 

Duluth,  South  Shore  &  Atlantic _ 

Erie. 


Florida  East  Coast.. . J 

Fort  Smith  &  Western . j 

Fort  Worth  &  Denver  City . . 

Fort  Worth  <fc  Rio  Grande . . 

Georgia  &  Florida . i 

Georgia.  Southern  &  Florida . L 

Grand  Trunk  Western . . 

Gulf  <fc  Ship  Island.. . l 

Illinois  Central . L 

Illinois  Terminal  Co . L 

International-Great  Northern . J. 

Kansas  City  Southern . 

Lehigh  Valley . — 

Long  Island . 1. 

Louisiana.  Arkansas  &  Texas . 

Minneapolis  &  St.  Louis . 

Minneapolis,  St.  Paul  &  S.  S.  Marie.. 

Mississippi  Central . 

Missouri-Illinois . 

Missouri-Kansas-Texas  Lines  c.. . 

Missouri  Pacific . . . 

Mobile  &  Ohio . ... 

Nashville,  Chattanooga  &  St.  Louis.. 

New  Jersey  &  New  York . . 

New  Orleans  &  Northeastern . 

New  Orleans.  Texas  <k  Mexico . 

New  York  Central . . 

New  York,  Chicago  <fc  St.  Louis...... 

New  York,  New  Haven  &  Hartford  d. 

New  York,  Ontario  &  Western _ ... 

New  York.  Susquehanna  &  Western . 

Norfolk  Southern . t— 

Northern  Alabama . . 

Northern  Pacific . ... 

Northwestern  Pacific . . 

Penna. -Reading  Seashore  Lines . 

Pere  Marquette . 

Pittsburg  <&  Shawmut. . 

Pittsburg,  Shawmut  &  Northern . 

Rutland . a... 

St.  Louis,  Brownsville  &  Mexico _ 

St.  Louis-San  Francisco . . 

St.  Louis,  San  Francisco  &  Texas.!.. .. 

St.  Louis  Southwestern  Lines  « _ ( _ 

San  Diego  &  Arizona  Eastern . i _ 

San  Antonio,  Uvalde  &  Gulf . . 

Seaboard  Air  Line . ___i _ 

Southern  Ry . j _ 

Southern  Pacific  System  f . . . . 

Spokane,  Portland  &  Seattle . . 

Staten  Island  Rapid  Transit . . . 

Wabash . : _ 

Western  Pacific . 

Western  Ry.  of  Alabama . 

Wichita  Falls  &  Southern . ; _ 

Yazoo  &  Mississippi  Valley . . 

Pullman  Company . 


Grand  total. 


Net  income 


$3, 510, 061 
4,029,230 
77, 137 
638,368 
2.27S,  667 
3,190,704 
361,811 
638,189 

266.506 
620,999 
25-1,002 

1,325,379 

156,263 

3,751,583 

306,072 

3,021,555 

1,133,929 

1,920,908 

490.506 
8,916 

2,998,514 

7,183,384 

111,774 

87,238 

4,151.159 

16,819,013 

1,721,991 

911,072 

486,209 

215,606 

3,033,844 

9,378,726 

44,501 

4,618,339 

255.805 
262,508 
473,856 

78,576 

3,097,262 

1.566.372 
2,756,966 

190,299 
320,823 
113,427 
496, 158 
275, 154 
11,547,701 
693,690 
1,016,466 
142, 168 
467,619 
7,863,918 

2.789.373 

566.806 
1,764,S50 


2,854,964 
2,256,361 
122,242 

57,912 
1,439,257 
1, 1S6.479 


67,940,451 


Excise  tax  on  pay  rolls 


Amount 


1 


$794. 211 
362. 168 
11. 974 
38.699 
168. 910 

129. 912 
13. 163 
78. 332 
10,963 
19. 507 
33.6S0 

378. 955 
17. 05-1 
1. 424. 192 
76. 498 
19S.  710 
157.  22S 
684. 154 
327. 444 
14. 344 
15S,  335 

403. 913 
11.S39 
15. 955 

444. 087 
1, 241,  $61 
160.353 
270. 691 
11.  779 
39.  312 
69. 323 
5.046.991 
492,  S43 
1. 110. 147 
143. 936 
37.220 
85.867 


986, 579 
66.504 
102. 128 
371. 827 
11,816 
21.394 
72.804 
67. 175 
739. 943 
2S.  248 
243. 895 
12. 656 
15. 123 
633, 0S2 
1. 396, 465 
2,  732. 796 
S5, 542 
52,568 
598. 0S6 
209.080 
4S.  522 
8,991 
182,060 
918.298 


57, 999. 246 


Percentage 
ratio  to  net 
income 


•  Includes  Atchison,  Topeka  &  Santa  Fe:  Gulf.  Colorado  &  Santa  Fe;  and  Panhandle  &  Santa  Fe. 

6  Includes  Union  Pacific;  Los  Angeles  &  Salt  Lake;  Oregon-Washington  R.  R.  &  Nav.  Co.;  Oregon  Short 
Line;  and  St.  Joseph  &  Grand  Island. 

•  Includes  Missouri-Kansas-Texas  and  Missouri-Kansas-Texas  of  Texas. 
d  Includes  New  York  Connecting. 

•  Includes  St.  Louis  Southwestern  and  St.  i/ouis  Southwestern  of  Texas. 

/Includes  Southern  Pacific  Co.  and  Texas  &  New  Orleans. 

Source'  Returns  of  carriers  to  the  Bureau  of  Railway  Economicss. 
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Plaintiffs’  Exhibit  17 


Loans  and  bills  payable — Railways  of  Class  I  in  the  U nited  States 

[Excludes  loans  from  the  Reconstruction  Finance  Corporation  and  the  Railroad  Credit  Corporation] 


Road 


Outstand¬ 
ing  De¬ 
cember  31, 
1935 


AkTon,  Canton  &  Youngstown .  $327,869 

Atlanta,  Birmingham  <fc  Coast .  6,729 

Baltimore  &  Ohio .  2, 000, 000 

Boston  <t  Maine .  5, 500, 000 

Central  of  Georgia .  500, 000 

Chicago  &  North  Western . . .  5,518,961 

Chicago,  Indianapolis  &  Louisville .  1, 920, 360 

Chicago,  Milwaukee,  St.  Paul  &  Pacific.  20, 347 

Chicago,  Rock  Island  &  Pacific .  4, 125,000 

Denver  &  Rio  Grande  Western .  4, 645, 850 

Detroit  &  Mackinac . .  250, 000 

Detroit,  Toledo  &  Ironton.. .  108, 500 

Erie  (Incl.  Chgo.  &  Erie) . .  2, 575, 000 

Florida  East  Coast .  1, 900, 000 

Georgia  &  Florida .  807, 919 

Green  Bay  &  Western .  25. 000 

Lehigh  Valley .  4, 000, 000 

Louisiana  &  Arkansas .  4, 880 


Road 


Outstand 
ing  De¬ 
cember  31, 
1935 


Louisiana,  Arkansas  &  Texas.. . L_  $927 

Maine  Central . [.  437,500 

Minneapolis,  St.  Paul  <£:  S.  S.  Marie .  5, 000, 000 

Mississippi  Central . l.  225,000 

Missouri  Pacific .  5,850,000 

N ew  Y ork  Central .  62, 900, 000 

New  York,  New  Haven  &  Hartford _  16,275,000 

New  York,  Ontario  &  Western .  1,855,000 

Norfolk  Southern .  51,902 

Pittsburg  &  Shawmut .  1, 000, 000 

Pittsbuigh  &  West  Virginia . I..  328, 86S 

Pittsburg,  Shawmut  &  Northern _ I..  322,000 

St.  Louis-San  Francisco . J..  5, 136.S64 

Southern  Pacific  Co . J..  16, 500, 000 

Tennessee  Central . L.  120,625 

Wichita  Falls  &  Southern . L.  4,500 

Total . 1..  150,244.601 


Note.— “Loans  and  bills  payable”  include  balances  representing  obligations  payable  on  deiiand  or  within 
a  time  not  exceeding  two  years  from  date  of  issue. 

Source:  Annual  reports  of  carriers  to  Interstate  Commerce  Commission. 
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Plaintiffs’  Exhibit  18 

Reconstruction  Finance  Corporation — Loans  to  railways 


Road 


Amount 
outstand¬ 
ing  Dec. 
31.  1935 


Aberdeen  &  Rockfish  R.  R.  Co .  $109,000 

Alabama,  Tennessee  &  Northern  R.  R. 

Corp .  275, 000 

Alton  Railroad  Company .  1,894,633 

Ann  Arbor  Railroad  Company  (Re¬ 
ceivers)  .  600, 000 

Ashley,  Drew  &  Northern  Railway 

Company .  350, 0ou 

Baltimore  &  Ohio  Railroad  Company 

(Note) .  64,965,500 

Birmingham  &  Southeastern  Railroad 

Company .  36, 000 

Boston  &  Maine  Railroad .  7, 569, 437 

Carlton  &  Coast  Railroad  Company —  526, 723 

Central  of  Georgia  Railway  Company. .  2, 894, 291 

Chicago  &  Eastern  Illinois  Railroad 

Company .  5, 760, 868 

Chicago  &  North  Western  Railroad 

Company . . .  42, 650, 133 

Chicago  Great  Western  Railroad  Com¬ 
pany .  1, 288, 162 

Chicago,  Milwaukee,  St.  Paul  &  Pacific 

Railroad  Co .  11,499,462 

Chicago,  North  Shore  <fc  Milwaukee 

Railroad  Co . . .  1, 150, 000 

Chicago,  Rock  Island  and  Pacific  Rail¬ 
way  Co .  13, 718, 700 

Colorado  &  Southern  Railway  Com¬ 
pany _ _ ...  27,925,300 

Denver  &  Rio  Grande  Western  Rail¬ 
road  Co _  7, 581, 000 

Denver  &  Salt  Lake  Western  Railroad 

Co .  3,110,850 

Erie  Railroad  Company .  16, 577, 310 

Florida  East  Coast  Railway  Co.  (Re¬ 
ceivers) . 627,075 

Fort  Smith  &  Western  Railway  Co. 

( Receivers) . ---  227, 434 

Galveston,  Houston  &  Henverson  Rail¬ 
road  Co _  1, 061, 000 

Georgia  &  Florida  Railroad  Co.  (Re¬ 
ceivers)  .  354, 721 

Greene  County  Railroad  Co _  10,000 

Hlinois  Central  Railroad  Company .  17, 755, 333 

Lehigh  Valley  Railroad  Company .  8, 500, 000 

Maine  Central  Railroad  Company .  2, 427, 797 


Maryland  and  Pennsylvania  Railroad 

Company. . .J..., 

Meridian  &  Bigbee  River  Railway  Cjo. 

(Trustee) . J... 

Minneapolis,  St.  Paul  &  S.  S.  Marie 

Railway  Company . J... 

Mississippi  Export  Railroad  Compahy. 
Missouri -Kansas- Texas  Railroad  Cohi- 

pany . I — ! 

Missouri  Pacific  Railroad  Company]... 
Missouri  Southern  Railroad  Company. 
Mobile  &  Ohio  Rail  Road  Compahy 

(Receivers) . i... 

Murfreesboro-Nashville  Railway  Com¬ 
pany . I — 

New  York  Central  Railroad  Company. 
New  York,  Chicago  &  St.  Louis  Rail¬ 
road  Company . I— - 

New  York,  New  Haven  &  Hartford 

Railroad  Co . L... 

Pere  Marquette  Railway  Company).... 

Pioneer  and  Fayette  Railroad . l... 

Pittsburgh  &  West  Virginia  Railroad 

Company . | - 

Puget  Sound  and  Cascade  Railway 

Company . J - 

St.  Louis-San  Francisco  Railway  Com¬ 
pany . 4— 

Salt  Lake  &  Utah  Railroad  Co.  (Re¬ 
ceiver) . J - 

Sand  Springs  Railway  Co . -| - 

Southern  Pacific  Company . J - 

Southern  Railway  Company . J - 

Sumpter  Valley  Railway  Company.... 
Tennessee  Central  Railway  Company.. 

Tuckerton  Railroad  Company _ j — 

St.  Louis-Southwestern  Railway  Com¬ 
pany . i - 

Wabash  Railway  Company  (Receiv¬ 
ers) . j - 

Western  Pacific  Railroad  Company.... 
Wichita  Falls  &  Southern  Railroad 
Company . j. - 


Amount 
outstand¬ 
ing  Dec. 
31.  1935 


$100,000 

794.252 

6. 271,691 
75,000 

2, 294, 149 
23, 134,  S00 
99,000 

877. 599 

25,000 
11,  S99, 000 

15, 511, 5S7 

7, 686, 055 
2,000.000 
S.000 

4, 475, 207 

300,000 

5, 190, 000 

200,000 

162.600 
22,000.000 
14, 493, 540 

6S.200 
147, 700 
38,919 

17,882,250 

15. 731, 583 
2,963,000 


Total . 396.249,861 


Source:  Reconstruction  Finance  Corporation  Press  Release,  P-2201,  January  9, 1936 
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Securities  maturing  from  Jan.  1,  1936,  to  Dec.  31,  1940 — Railways  of  class  I  in 

the  United  States 


[Based  on  funded  debt  outstanding  on  January  1,  1935,  exclusive  of  amounts  owed  to  Reconstruction  Fi¬ 
nance  Corporation,  Public  Works  Administration,  and  the  Railroad  Credit  Corporation) 


Road 

1936 

1937 

1938 

1939 

1940 

i 

Alabama  Great  Southern . . 

Thousands 

$190 

Thousands 

$190 

Thousands 

$190 

Thousands 

Thousands 

Akron,  Canton  &  Youngstown _ 

13 

13 

14 

$13 

$13 

Alton _ _ _ _ 

400 

200 

Atchison.  Topeka  <£  Santa  Fe _ _ _ 

560 

5, 547 
6 

Atlanta,  Birmingham  &  Coast _ 

5 

5 

5 

6 

Atlantic  Coast  Line _ _ _ 

2, 139 

339 

1,745 

639 

Baltimore  &  Ohio  _ 

8,239 

14,609 

4,879 

3, 683 
1,888 

3, 326 

Bangor  &  Aroostook _ _ _ _ _ 

844 

Beaumont.  Sour  Lake  &  Western _ . _ 

2,058 

Bessemer  &  Lake  Erie _ _ 

90 

90 

90 

Boston  &  Maine _ 

2,953 

114 

S.S33 

383 

242 

3, 762 

Cambria  &  Indiana _ _ _ _ 

114 

114 

Canadian  Paciiic  (lines  in  Me.).. _ 

2.S90 

Central  of  Georgia _ _ _ 

603 

5.3S4 

544 

350 

350 

Central  R.  R.  of  New  Jersey . . . 

400 

400 

400 

400 

400 

Central  Vermont  _ _ _ 

124 

124 

124 

124 

124 

Cacsapeake  &  Ohio _ 

5. 357 

4,601 

4, 092 

33,299 

98 

4, 177 
’240 

Chicago  &  Eastern  Illinois _ _ _ 

98 

98 

98 

Chicago  &  Illinois  Midland . . 

3S1 

104 

9 

Chicago  &  Northwestern _ _ _ _ 

22,077 

2,849 

2.S49 

1,775 

608 

1,671 

Ch  cago  Great  Western.. . . 

939 

790 

683 

'316 

73 

2,210 

Chicago,  Indpls.  &  Louisville . . . 

176 

173 

118 

115 

Chicago.  Milwaukee.  St.  Paul  &  Pacific _ _ 

3. 649 

3,649 

331 

3,110 

9,399 

Chicago,  Rock  Island  &  Gulf _ 

Chicago,  Rock  Island  &  Pacific _ 

3,904 

337 

6, 465 

2,866 

2.5S1 

42 

2, 581 
42 

Chicago,  St.  Paul,  Minpls.  &  Omaha _ 

296 

213 

Cincinnati,  New  Orleans  &  Tex.  Pac _ 

180 

ISO 

ISO 

Colorado  &  Southern _ _ _ _ _ 

95 

95 

Columbus  &  Greenville . . . . 

45 

45 

45 

45 

Delaware  &  Hudson . . . . . 

7,500 

Delaware,  Lackawanna  &  Western. . . 

15 

Denver  &  Rio  Grande  Western _ 

41,027 

520 

520 

15,410 

73 

220 

73 

Duluth,  South  Shore  &  Atlantic _ _ 

73 

3,889 

73 

Duluth,  Winnipeg  &  Pacific . 

7,005 

125 

Elgin,  Joliet  &  Eastern _ _ _ ... 

245 

245 

245 

125 

2,022 

350 

Erie . . . 

3. 183 

3. 198 

7,032 

475 

4,172 

475 

Florida  East  Coast . . . . . 

1.06S 

50 

S67 

Fort  Worth  &  Denver  City . . . . 

50 

Georgia _ _ _ _ 

44 

44 

44 

44 

44 

Georgia  &  Florida _ _ 

S42 

50 

50 

50 

50 

Georgia,  Southern  &  Florida . 

86 

85 

85 

86 

Grand  Trunk  Western  .  _ 

283 

2S3 

283 

283 

813 

283 

28,384 

2,343 

245 

Great  Northern . . 

107,018 

21. 344 

4.7S4 

4,  479 

Illinois  Central . . 

13.  463 

17,639 

3.206 

245 

International-Great  Northern . . 

245 

245 

245 

Kansas  City  Southern . . . . 

10S 

108 

108 

Lehigh  &  New  England _ _ _ 

103 

103 

103 

103 

103 

Lehigh  Valley . 

469 

259 

Long  Island . . . . . . . . 

732 

6, 582 

4,332 

64 

618 

493 

64 

69, 716 
10S 
9S 

Louisiana  &  Arkansas . . 

64 

64 

64 

Louisville  &  Nashville . 

10, 847 

4,565 

400 

Maine  Central . . . . . . . . 

274 

274 

234 

151 

Minneapolis  &  St.  Louis . . . . 

214 

161 

161 

144 

Minneapolis.  St.  Paul  &  S.  S.  Marie . 

177 

126 

71, 210 

Missouri  &  Arkansas . . 

3,500 

Missouri-Kansas-Texas  Lines _ _ _ 

114 

2,774 

2S4 

Missouri  Pacific . . . 

2,690 

613 

2,537 

613 

16,971 

13,503 

3,411 

394 

Mobile  <fc  Ohio _ _ _ _ _ 

Montour . . . . 

50 

Nashville,  Chattanooga  <fc  St.  Louis.. . 

120 

120 

New  Jersey  &  New  York . . . . . . 

62S 

New  Orleans  &  Northeastern . 

1,371 
3,931 
160 
18, 0S1 

New  York  Central . . . . . 

6,965 

955 

6,965 
24. 591 

5,  S24 
636 

5,362 

351 

New  York,  Chicago  &  St.  Louis _ _ 

New  York,  New  Haven  &  Hartford _ 

2,018 

119 

4, 367 
119 

1, 352 
216 

1.352 

66 

New  York,  Ontario  &  Western. . . . 

New  York.  Susquehanna  &  Western . . . 

14 

4,205 

14 

14 

6,040 

Norfolk  &  Western . . . . 

102 

Norfolk  Southern . . 

37 

30 

236 

164 
235 
2,  S29 
510 

Northern  Pacific _ _ 

235 

235 

235 

235 

Pennsylvania  R.  R _ 

66,300 

510 

8,820 

510 

7,028 

3,650 

510 

Pere  Marquette _ _ _ _ _ 

'510 

Pittsburgh  &  Lake  Erie... . 

223 

223 

Pittsburgh  <fc  West  Virginia... . . 

134 

135 

134 

134 

134 

I 
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Securities  maturing  from  Jan.  1 ,  1936 ,  to  Dec.  31,  1940 — Railways  of  class  I  in 

the  United  States — Continued 


Road 

1936 

1937 

1938 

- 1— 

1939 

1940 

Reading  Company . . . . . . 

Thousands 

$652 

Thousands 

$6,370 

Thousands 

$652 

Thousands 

$472 

Thousands 

$472 

500 

Richmond,  Fred.'<fc  Potomac . . . 

Rutland . 

55 
228 
37,729 
456 
553 
4.  201 
6,556 
8, 201 
45 

55 

228 

1,859 

456 

55 

22S 

1,459 

366 

13,  ifl 
1,459 

2j6 

St.  Louis,  Brownsville  &  Mexico . . 

112 
1,459 
3, 613 

St.  Louis-San  Francisco . . . 

St.  Louis  Southwestern  Lines . . 

San  Diego  &  Arizona  Eastern . . 

Seaboard  Air  Line . . . 

2, 577 
6,299 
3,032 
45 
1,533 
1,000 
1,410 
620 
3,621 
292 
718 

8. 729 
6,299 
14,343 
45 
2,329 
946 
790 
620 
1,905 
226 
693 

1,970 
4. 199 
2,052 

1,725 

3,023 

1,362 

45 

10,000 

727 

Southern  Pacific . . . . . 

Southern  Ry . 

Tennessee  Central . 

t5 

Texas  &  New  Orleans . . . 

Texas  &  Pacific . . . . . . 

1,000 

1,408 

620 

2.641 

1,103 

718 

454 

946 

2,0 

50,534 

136 

_ (... 

Union  Pacific . . . 

Virginian.. . . . 

240 

679 

84 

136 

Wabash . _ . . 

Western  Maryland . 

Western  Pacific . 

Wheeling  &  Lake  Erie . . . . 

Yazoo  &  Mississippi  Valley. . 

17, 0j37 

Total . 

3S0, 741 

208,282 
85, 1 1 8 

209,557 

87, 519 
11,866 

204.516 

113, 645 

19. 611 
1,349 
1,300 

68.611 

202,4^4 

I 

145,9^7 
742 
200 
4, 6(95 
50,800 

193,060 

135,831 

17,075 

Total  classified  by  type  of  security: 

Mortgage  bonds . . . . 

Collateral  trust  bonds . . 

Income  bonds . 

Miscellaneous . . 

1,521 
85, 160 

26, 662 
83,510 

1,013 
39, 141 

Equipment  trusts . . . . 

Source  of  information:  Compiled  from  annual  reports  of  the  carriers  as  filed  with  the  Interstate  Com¬ 
merce  Commission. 
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Maturity  period  of  loans  by  the  Reconstruction  Finance  Corporation  an\d  the  Public 

Works  Administration  ( Railways  of  class  I) 


Maturing: 


1 


June  1  to  December  31, 1936 
January  1  to  June  30.  1937... 
July  1  to  December  31, 1937. 

1938  . . 

1939  . . 

1940  . . 

1941  and  subsequent  years... 

Total . . 


Loans  outstanding  May  31, 1936 

Held  by 

R.  F.  C. 

Held  by 

P.  W.  A. 

r 

Disposed  of 
to  private 
interests  J 

"" 

Total 

2 

3 

1 

4 

5 

«  $1S6, 977, 823 
58, 346, 234 
22, 03S,  990 
30, 696, 097 
46. 714, 400 
2,743.000 
20, 608, 737 

$2, 527, 000 
4. 530. 000 
2,504.000 
7, 150, 000 
7,175,000 

7. 349. 000 
35,094,000 

$1, 051, 000 
2, 151, 000 
1.051.00Q 
2,151,000 
2,151.000 
2,151.000 
52,270,000 

_ i_ 

$190,555,823 
65,027,234 
25. 593, 990 
39.997,097 
56,040,400 
12.243,000 
107,972,737 

368, 125, 2S1 

66,329.000 

mm 

497,430,281 

°  Includes  $144,699,251  maturing  or  matured  prior  to  June  1, 1936. 


Source:  Returns  of  carriers  to  the  Bureau  of  Railway  Economics. 
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J.  A.  Kowalski,  Chairman,  502  Union  Street,  Emporia,  Kansas. 
F.  L.  McCartney,  Vice-Chairman,  5049  W.  32nd  Street,  Denver, 
Colorado. 

F.  B.  Wilson,  Gen.  Secy.-Treas.,  309  South  Lincoln  Streep,  Chanute, 
Kansas. 

1047S1 — 36 - 37 


I 
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General  Committee  of  Adjustment  B.  of  L.  E.  of  the  Santa  Fe  Proper 

File  No.  — 


“Emporia,  Kansas,  April  2 J,  1936. 

“Mr.  F.  A.  Lehman,  Gen.  Mgr.,  A.  T.  cfc  S.  F.  Ry.,  Topeka,  Kansas. 
“Mr.  H.  B.  Lautz,  Gen.  Mgr.,  A.  T.  &  S.  F.  Ry.,  Amarillo,  Texas. 

“Gentlemen:  I  am  receiving  many  inquiries  from  engineers  who 
will  be  65  years  of  age  June  1st,  1936;  also  from  men  who  reach  the  age 
of  70,  May  31st,  1936,  as  to  what  their  status  will  be  in  the  event  they 
retire  and  later  on  the  Railroad  Retirement  Act  is  declared  uncon¬ 
stitutional  by  the  Supreme  Court,  and  as  information,  the  following 
question  was  submitted  to  the  Railroad  Retirement  Board: 


“April  3,  1936. 

“Railroad  Retirement  Board,  Washington,  D.  C. 


“Gentlemen:  I  am  receiving  inquiries  regarding  the  status  of  men 
between  the  ages  of  65  and  70  years,  who  are  desirous  of  protecting 
themselves  under  the  Railroad  Retirement  Act  as  well  as  protecting 
their  interests  with  their  management,  in  event  the  law  is  declared 
invalid  by  the  Supreme  Court. 

SSI  “One  of  the  questions  asked  is  what  the  status  of  employes 
would  be  who  reach  the  age  of  70  and  retire  June  1,  1936,  on 
railroads  where  no  pension  is  in  effect  and  the  law  is  declared  invalid. 
Is  it  mandatory  that  the  employes  retire  on  that  date  in  event  the 


question  of  the  validity  of  the  law  is  still  before  the  Supreme  Court?” 
The  following  reply  was  received  from  Mr.  R.  B.  Bronson,  Secre- 

taiy  of  the  Board:  ,  “April  9,  1936. 


“Dear  Sir:  This  is  in  reply  to  your  inquiry  of  April  3rd. 

“The  Railroad  Retirement  Act  became  effective  on  March  1,  1936, 
and  the  Board  is  making  all  necessary  preparations  for  administra¬ 
tion  of  the  Law.  Congress  has  appropriated  funds  for  payment  of 
annuities  and  unless  the  United  States  Supreme  Court  should  even¬ 
tually  declare  the  Act  unconstitutional  the  Law  as  at  present  on  the 
statute  books  will  be  fully  enforced. 

“The  act  does  not  require  any  particular  individual  to  retire  at  any 
particular  time.  However,  any  annuity  to  which  an  employe  may 
be  entitled  may  be  affected  by  the  provision  reducing  such  annuities 
by  one-fifteenth  for  every  year  an  employe  continues  in  service  beyond 
the  age  of  70  and  after  May  31,  1936,  or  beyond  the  age  of  65  unless 
a  Continued  Service  Agreement  is  filed  with  the  Board  if  such  service 
continues  after  May  31,  1936. 

“The  Act  provides  that  the  annuity  of  any  employe  of  a  carrier 
entitled  to  an  annuity,  shall  be  reduced  by  one-fifteenth  for  every 
year  the  employe  continues  in  the  service  of  a  carrier  after  he  has 
reached  the  age  of  65  years  if  such  service  is  performed  after  May  31, 
1936.  Such  reduction  shall  not  apply,  however,  during  a  period 
beginning  at  the  age  of  65  years  and  not  extending  beyond  the  age 
of  70,  while  the  employe  is  continued  in  employment  under  an  agree¬ 
ment  in  writing  between  himself  and  the  carrier  by  which  he  is  em¬ 
ployed,  provided  the  agreement  is  filed  with  the  Railroad  Retirement 
Board.  These  Continued  Service  Agreements  may  provide 
882  for  extension  of  employment  for  one  year  and  may  be  renewed 
for  periods  of  one  year  until  the  employe  reaches  the  age  of 
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70  years.  Forms  of  Continued  Service  Agreements  are  being  prepared 
by  the  Board  and  will  be  distributed  to  those  employes  oven  65  years 
of  age  and  under  70  who  apply  for  them. 

“We  shall  be  pleased  to  furnish  you  with  any  further  information 
you  desire. 

“Yours  very  truly, 

“(Signed)  R.  B.  Bronson,  Secretary” 

“Therefore,  will  you  gentlemen  kindly  advise  what  the  stafus  would 
be  of  an  employe  who  reached  the  age  of  65  years  June  1st,  1936,  and 
retires  and  makes  application  for  a  pension  under  the  Retirement  Act? 

“Also  an  employe  who  reaches  the  age  of  70  years  May  3|lst,  1936, 
and  who  would  be  compelled  to  retire  before  the  Court  declare  the 
legality  of  the  Act?  j 

“Therefore,  in  behalf  of  the  men  who  will  be  placed  in  the  position 
outlined  above,  I  am  kindly  asking  that  you  gentlemen  give  con¬ 
sideration  to  protecting  these  employes  to  the  fullest  extent  hntil  such 
time  as  a  decision  may  be  rendered  as  to  the  validity  by  tjhe  Courts 
on  this  Act,  and  the  employes  who  may  reach  the  age  of  65  years  on 
June  1st,  1936,  be  permitted  to  continue  in  service,  if  they  desire, 
or  allowed  to  participate  in  the  present  pension  plan  now’  ip  effect  on 
our  property. 

“Am  also  requesting  that  consideration  be  given  to  employes  who 
w’ould  reach  the  age  of  70  years,  May  31st,  1936,  and  wdiq  vrould  be 
compelled  to  retire,  that  they  also  be  permitted  to  participate  in  the 
present  pension  plan  in  the  event  the  Act  is  declared  unconstitutional. 
Will  you  please  advise. 

“Yours  truly,  “(Signed)  J.  A.  Kawalski." 

I 
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J.  A.  Kowalski,  Chairman,  502  Union  Street,  Emporia,  Kansas. 

F.  L.  McCartney,  Vice-Chairman,  5049  W.  32nd  Street,  Denver, 
Colorado. 

F.  B.  Wilson,  Gen.  Secy.-Treas.,  309  South  Lincoln  St.j,  Chanute, 
Kansas. 

i 

General  Committee  of  Adjustment,  B.  of  L.  E.  of  the  Santa  Fe  Proper 

File  No.  — 

Emporia,  Kansas,  May  \6,  1936. 

Mr.  F.  A.  Lehman,  Gen.  Mgr.,  A.  T.  &  S.  F.  Ry.,  Topeka i  Kansas. 
Mr.  H.  B.  Lautz,  Gen.  Mgr.,  A.  T.  &  S.  F.  Ry.,  Amarillo,  Texas. 

Gentlemen:  Please  refer  to  my  letter  of  April  24th,  1936,  wherein 
I  requested  certain  information  as  to  the  status  of  engineers  who  will 
be  65  years  of  age  June  1st,  1936;  also  engineers  who  have  attained 
the  age  of  70  years  May  31st,  1936:  Up  to  the  present  time  I  have 
not  received  a  reply  as  to  the  position  of  the  management  regarding 
the  status  of  these  engineers.  .  Will  you,  therefore,  kindly  advise  me 
at  your  earliest  convenience  in  order  that  this  information  may  be 
imparted  to  the  men  reaching  the  ages  specified  in  my  letter,  as  this 
matter  is  very  important. 

Yours  truly,  (Signed)  J.  A.  Kowalski. 
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Murphysboro,  III.,  April  25th,  1936. 

Mr.  V.  J.  Thompson, 

Chief  Operating  Officer,  Mobile  and  Ohio  Railroad,  St.  Louis ,  Mo. 

Dear  Sir:  As  you  understand  the  question  of  the  Retirement 
Board,  requiring  all  persons  under  certain  ages  to  make  an  application 
for  the  purpose  of  accepting  the  pay  under  the  provisions  of  the 
Retirement  Act,  I  am  writing  you  this  letter  for  this  purpose  purely: 

That  if  we  accept  the  conditions  under  which  the  Retirement  Act  is 
complied  applying  to  all  emplovees  over  65  years  of  age  to  accept 
same,  and  if  they  decide  to  work  longer,  as  I  understand  it,  they  would 
have  to  have  a  written  contract  between  the  Railroad  Company  and 
the  employees  desiring  to  accept  this  Pension  plan. 

The  main  question  is  this:  What  would  happen  to  the  employee 
provided  he  accepted  the  provisions  of  the  Retirement  Act,  and  inas¬ 
much  as  the  Supreme  Court  or  District  Court  had  not  passed  upon  the 
legality  of  the  plan  which  provides  certain  amount  allowances  passed 
in"  1935,  and  this  act  was  to  become  unconstitutional,  would  that 
destroy  the  seniority  rights  of  the  employee  who  had  accepted  the 
plan  and  taken  it  up,  for  an  example,  say  for  sixty  days?  Would  you 
be  in  a  position  to  take  care  of  the  seniority  rights  of  these  men? 

W~e  would  like  for  you  to  do  this,  and  we  would  like  for  you  to  refer 
the  matter  to  Mr.  Ervin  and  Mr.  Stevens  the  Receiver,  if  you  are  not 
in  a  position  to  pass  on  this  question.  I  had  this  in  mind,  if  it  would 
be  agreeable  to  the  Railroad  officials  of  the  Mobile  and  Ohio  R.  R. 
Co.  to  ask  for  a  year's  leave  of  absence.  I  would  thank  you  to  pass  on 
that  particular  question  and  if  it  is  agreeable,  I  would  like  to  have  a 
leave  of  absence  from  June  1st,  1936,  to  June  1st,  1937,  with 
S85  all  my  rights  intact. 

I  would  thank  you  to  give  me  a  letter  along  this  line  and 
whatever  provision  is  given  to  me,  I  would  like  for  you  to  extend  it 
to  all  of  the  entire  system  to  all  the  engineers  I  represent. 

Yours  very  truly, 

(Signed)  T.  A.  Outhouse, 

General  Chairman  B.  L.  E. 
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Memorandum  Agreement  Between  Mobile  and  Ohio  Railroad  Com¬ 
pany  and  the  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen,  Order  of  Railway  Con¬ 
ductors,  Brotherhood  of  Railroad  Trainmen 

In  order  to  protect  employees  represented  by  the  Brotherhood  of 
Locomotive  Engineers,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  Order  of  Railway  Conductors,  and  Brotherhood  of  Rail¬ 
road  Trainmen,  respectively,  who  may  be  retired  under  the  provisions 
of  the  Railroad  Retirement  Act,  in  the  event  such  Act  should  be  held 
unconstitutional  by  the  United  States  Supreme  Court,  it  is  hereby 
understood  and  agreed  that,  in  the  event  the  said  Railroad  Retirement 
Act  is  held  to  be  unconstitutional,  all  employees  represented  by  the 
above  named  organization  who  shall  have  been  retired  in  the  mean¬ 
time,  under  the  Act,  shall  be  permitted  to  return  to  the  service  with 
their  respective  seniority  rights  unimpaired. 
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Executed  at  Saint  Louis,  Missouri,  this  — - of - ,  1936. 

i 

For  the  employees: 

(Sgd.)  T.  A.  Outhouse,  (Sgd.)  J.  V.  Tillman, 

General  Chairman ,  B.  of  L.  E.  General  Chairman ,  0.  R.  C. 

(Sgd.)  W.  F.  Newsom,  (Sgd.)  C.  G.  Stokes, 

General  Chairman ,  B.  of  L .  F.  &  E.  General  Chairman ,  B.  of  R .  T. 

For  the  Mobile  and  Ohio  Railroad: 

C.  E.  Ervin  and  T.  M.  Stevens,  Receivers. 
- ,  Chief  Operating  Officer. 

| 
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Cleveland,  Ohio,  May  4,  1936.  • 
Mr.  W.  F.  Schaff,  j 

Vice  President  &  Gen.  Mgr.,  New  York  Central  Railroad,, 

Cleveland,  Ohio. 

Mr.  J.  L.  McKee, 

Asst.  Vice  President,  New  York  Central  Railroad, 

La  Salle  Station,  Chicago,  Illinois. 

Gentlemen:  As  the  Brotherhood  of  Locomotive  Engineers  and 
Order  of  Railway  Conductors  on  the  New  York  Central  Railroad  are 
desirous  of  protecting  the  men  represented  by  them  on  this  property 
against  any  complications  arising  due  to  the  present  status  of  the 
Railroad  Retirement  Act — We  respectfully  request  that  all  engineers 
and  conductors  who  are  sixty-five  (65)  years  of  age  or  over  on  June  1st, 
1936,  be  allowed  to  continue  in  service  pending  the  final  decision  by 
courts  as  to  the  constitutionality  of  the  Act. 

This  request  also  includes  N.  Y.  C.  men  we  represent  Ion  former 
N.  Y.  C.  rails  now  being  operated  by  the  Michigan  Central  Railroad. 
Yours  very  truly, 

(Signed)  M.  L.  Mason,  ! 

General  Chairman,  B.  of  Ij.  E. 
(Signed)  F.  S.  Cornell,  | 

General  Chairman,  0.  R.  Gf. 

New  York  Central  Railroad  West. 
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May  15,  19^6.  Dr. 

Mr.  M.  L.  Mason, 

General  Chairman,  B.  of  L.  E., 

18700  Monteray  Ave.,  Cleveland,  0. 

Mr.  F.  S.  Cornell, 

General  Chairman,  0.  R.  C., 

74  Richfield  Ave.,  Buffalo,  N.  Y. 

Gentlemen:  Receipt  is  acknowledged  of  your  joint  letter  of  May 
4th  requesting  that  engineers  and  conductors  65  years  of  age,  or  over, 
on  June  1,  1936,  be  allowed  to  continue  in  service  pending  final  deter¬ 
mination  by  the  Courts  of  the  constitutionality  of  the  Railroad  Retire¬ 
ment  Act.  In  view  of  the  fact  that  the  said  Act  does  not  purport  to 
prohibit  service  beyond  age  65  years,  nor  does  it  provide  for  compul¬ 
sory  retirement  at  that  age,  it  is  assumed  that  you  have  in  mind  the 
question  of  agreements  for  such  continued  service  designed  to  over- 


r 
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come  diminution  of  annuities  as  provided  in  said  Retirement  Act  by 
reason  of  continued  active  carrier  service. 

As  you  and  our  employees  well  understand,  it  is  the  position  of  the 
carriers  that  the  Railroad  Retirement  Act  is  unconstitutional.  Hold¬ 
ing  that  view  and  having  proceeded  as  expeditiously  as  possible  to 
test  the  Act,  we  feel  constrained  to  decline  to  execute  such  agreements 
in  furtherance  of  the  challenged  Act.  Under  the  circumstances,  to 
execute  these  agreements  would  add  to  the  complications  already 
created  by  the  Retirement  Act  and  its  accompanying  Tax  Act,  would 
tend  to  mislead  employees  as  the  the  position  of  the  carriers  regarding 
the  said  Acts,' and  in  other  ways  would  aggravate  the  existing  confusion. 

The  trial  of  the  pending  suit  testing  the  constitutionality  of  these 
Acts  is  now  set  for  May  20th,  and  it  is  hoped  that  an  early  determina¬ 
tion  may  be  had. 

Yours  very  truly, 

W.  F.  SCHAFF, 

Vice  President  <£  General  Manager. 
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C.  J.  McClain,  Chairman,  540  Brown  Hotel,  Louisville,  Ky. 

L.  Burrell,  Vice  Chairman,  1703  Ewing  Avenue,  Evansville,  Ind. 

E.  D.  Miller,  Secretary,  2207  Busse  Street,  Covington,  Ky. 

General  Grievance  Committee,  Brotherhood  of  Railroad  Trainmen, 

L.  &  N.  R.  R.  System 

April  24,  1936. 

P-177 

Mr.  John  Bose, 

Director  of  Personnel ,  L.  N.  Railroad ,  Louisville ,  Kentucky. 

Dear  Sir:  With  reference  to  the  Railroad  Retirement  Act  the 
provisions  of  which  will  soon  apply  unless  declared  unconstitutional 
by  the  Supreme  Court. 

It  is  our  desire  that  you  permit  the  names  of  all  men  whom  we 
represent,  who  are  eligible  to,  and  take  advantage  of,  its  provisions,  to 
remain  upon  the  seniority  roster  until  such  time  as  the  Supreme  Court 
passes  upon  the  question.  This  for  the  purpose  of  protecting  such  men 
in  their  seniority  rights  in  case  the  law  should  be  found  to  be  uncon¬ 
stitutional. 

Yours  truly, 

(S)  L.  Burrell, 

Acting  General  Chairman. 

LB:VN. 

c/c  Mr.  Robt.  Clar,  G.  C.,  B.  of  L.  E.;  Mr.  W.  G.  Metcalfe,  G.  C., 
B.  of  L.  F.  &  E. ;  Mr.  J.  H.  Rodgers,  G.  C.,  O.  R.  C. 
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Robert  Clar,  General  Chairman,  604  Republic  Building,  Louisville, 

Ky. 

Walter  Tussev,  \ice  Chairman,  809  W.  High  Street,  Lexington, 
Kv. 
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P.  J.  Fcx,  Secretary  and  Treasurer,  778  North  Parkway,  Memphis, 
Tenn. 

In  your  reply  refer  to  file  No.  2395-2-Genl.  I 

General  Committee  of  Adjustment,  Brotherhood  of  locomotive 
Engineers,  L.  <fc  N.,  Representing,  Divisions  No.  21,  78,  140,  154, 
156,  215,  275,  365,  407,  463,  473,^489,  495,  547,  742,  7$t,  829,  and 
911 

Mr.  J.  Bose, 

Dir.  of  Pers.,  9th  c £  Bdwy.,  Louisville. 

Dear  Sir:  I  am  writing  you  concerning  the  status  of  employees 
who  will  have  reached  the  age  of  65  years  on  May  31,  1936,  and  elect 
to  retire  and  go  on  pension  under  the  United  States  Railroad  Employee 
Pension  Law,  should  the  law  be  declared  unconstitutional.! 

In  order  to  protect  such  men,  I  am  requesting  that  yod  give  your 
consideration  to  allowing  all  such  men  to  continue  to  detain  their 
seniority  until  the  United  States  Supreme  Court  has  parsed  on  the 
question,  with  the  understanding  that  should  the  law  lpe  declared 
unconstitutional,  all  such  men  will  be  permitted  to  retun}  to  service. 
Yours  truly, 

Robt.  Qlar. 

(Signed)  Robt.  Clar, 

General  Chairman. 

RC:E. 

c/c  W.  G.  Metcalf,  G.  C.,  B.  of  L.  F.  &  E.;  J.  H.  Rodgers,  G.  C., 
O.  R.  C. ;  C.  J.  McClain,  G.  C.,  B.  R.  T. 
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J.  H.  Rodgers,  Chairman,  Room  —  Republic  Building,  Louisville, 
Ky. 

J.  M.  Gibson,  Vice  Chairman,  1818  A.  Beech  Avenue!,  Nashville, 
Tenn. 

C.  A.  Hancock,  Secretary,  794  N.  Eleventh  Avenue  j  Pensacola, 
Fla. 


General  Committee  L.  &  N.  R.  R.  Order  of  Railway  Conductors  of 

America 

File — Sys — 1597. 

Re:  Retirement  Act 

April  25,  1936. 

Mr.  John  Bose, 

Director  of  Personnel ,  9th  &  Bdwy.  L.  &  N.  R.  R.  Cov,  Louisville , 

Ky.  _  _  I 

Dear  Sir:  In  connection  with  the  above,  which  concerns  the  status 
of  employees  wbo  wull  have  reached  the  age  of  65  years  ion  May  31, 
1936,  and  elect  to  retire  and  go  on  pension  under  the  Ujoited  States 
Railroad  Employees  Pension  Law. 

In  order  to  protect  such  employees,  should  the  law  be  declared 
unconstitutional,  it  is  our  desire  that  you  permit  all  such  Employees  to 
retain  their  seniority,  and  their  names  to  remain  upon  the  seniority 
roster,  until  the  United  States  Supreme  Court  has  passed  on  the 
question,  with  the  understanding  that  should  the  law  be  declared 
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unconstitutional,  ail  such  employees  will  be  permitted  to  return  to 
service. 

Yours  truly, 

(Signed)  J.  H.  Rodgers, 

J.  H.  Rodgers, 

General  Chairman. 


R:d. 

cc — C.  J.  McClain,  Robt.  Clar,  W.  G.  Metcalfe. 
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J.  P.  Jesse,  General  Chairman,  4023  River  Park  Drive,  Louisville, 

Ky- 

Brotherhood  of  Railway  Clerks,  System  Board  of  Adjustment, 

Louisville  &  Nashville  R.  R. 

212-0  National  Retirement  Act 

May  7,  1936. 

Mr.  John  Bose, 

Director  of  Personnel ,  L.  <k  N.  Railroad  Company , 

Louisville,  Ky. 

Dear  Sir:  June  1,  next,  as  you  know,  provisions  of  the  National 
Retirement  Act,  become  effective,  in  that  then  employes  may  seek 
retirement  thereunder  and  receive  pension  thus  provided. 

Vie  understand  the  Act  is  before  the  Federal  Courts  on  a  suit  charg¬ 
ing  it  is  unconstitutional,  and  we  assume  it  will  be  progressed  on  to 
the  United  States  Supreme  Court. 

It  may  be  that  the  latter  named  tribunal  will  render  a  decision 
declaring  the  act  illegal;  in  fact  it  is  freely  predicted  that  will  occur. 

We  address  you  to  inquire  what  the  position  of  the  L.  &  N.  R.  R. 
'will  be  if  any  of  the  employes  of  our  classes  have  asked  for  the  pension 
under  the  act,  have  received  it,  hence  are  on  the  retired  list,  and  the 
Courts  declare  the  Act  illegal. 

We  understand  the  employe  must  ad  rise  the  railroad  officer  in  charge 
that  on  some  date  he  desires  to  retire  under  the  act,  sever  complete 
connection  with  the  carrier  to  receive  the  pension  provided,  etc.  Then 
what  would  be  the  status  of  that  employe — his  pension  would  stop,  he 
might  desire  to  return  to  work,  or  to  resume  his  former  status,  by 
virtue  of  the  Act  being  declared  unconstitutional. 

Your  advices  will  be  appreciated.  We  are  frank  in  stating  we 
believe  this  question  should  be  disposed  of  before  anyone  is  retired 
under  the  Act. 

Yours  truly,  (Signed)  J.  P.  Jesse, 

General  Chairman. 
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Roanoke,  Virginia,  May  15,  1936. 

Mr.  J.  E.  Crawford, 

General  Manager,  Norfolk  and  Western  Railway  Company, 
Roanoke,  Virginia. 

Dear  Sir:  The  Railroad  Retirement  Act,  which  according  to  the 
information  we  have  before  us,  will  go  into  effect  June  1st  of  this  year. 

We  note  that  according  to  said  Act,  employees  who  have  attained 
the  age  of  sixty-five  (65)  years,  may  if  they  so  elect  be  placed  in 
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retirement,  and  will  receive  an  annuity  from  the  Railroad  Retirement 
Board. 

However,  on  account  of  the  constitutionality  of  the  Retirement  Act 
being  questioned  by  the  carriers,  many  of  the  employes  we  represent 
are  inquiring  of  us  as  to  their  status  if  they  should  retire  May  31st, 
and  accept  annuities  from  the  Retirement  Board,  for  a  period  of  time, 
would  they  be  privileged  to  return  to  service  with  their  seniority  rights 
unimpaired  in  event  the  United  States  Supreme  Court  declared  the 
Railroad  Retirement  Act  unconstitutional,  such  employes  are  urging 
we  Chairmen  to  negotiate  an  agreement  whereby  Conductors,  Engi¬ 
neers,  Firemen  and  Trainmen  who  may  retire  May  31$t,  under  the 
provisions  of  the  Railroad  Retirement  Act,  be  privilege^  to  return  to 
service  with  their  original  seniority  standing,  in  event  the  courts 
declare  said  Act  invalid. 

Yours  truly, 

(S)  C.  C.  Horn, 

General  Chairman ,  0.  R.  C. 

(S)  D.  I.  MlNicHAN, 

General  Chairman,  B .  L.  E. 

(S)  H.  H.  Burkett, 

General  Chairman,  B.  £.  F.  &  E. 

(S)  John  W.  Brown, 
General  Chairmah,  B.  R.  T. 

I  7 

I 
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Roanoke,  Virginia,  Majf  15,  1936 . 

Mr.  J.  E.  Crawford, 

General  Manager,  Norfolk  and  Western  Railway  Company , 
Roanoke,  Virginia. 

Dear  Sir:  According  to  the  information  we  have  before  us,  the 
Railroad  Retirement  Act  will  go  into  effect  June  1st  ^>f  this  year. 
We  note  that  according  to  Section  2,  of  said  Act,  that  an  employee 
who  has  attained  the  age  of  sixty-five  (65)  years  and  continued  in  the 
service  of  your  railroad  beyond  the  effective  date  of  this  Act,  that  the 
annuity  of  such  employees  shall  be  reduced  one-fifteenth  (m8)  for  every 
year  of  such  continued  service  beyond  the  age  of  sixty-five  (65)  years. 

However,  it  is  noted  that  such  reductions  shall  not  apply  during 
any  period  beginning  at  the  age  of  sixty-five  (65)  and  n<t>t  extending 
beyond  the  age  of  seventy  (70),  while  the  employee  is  Continued  in 
service  under  an  agreement,  in  writing,  between  the  carrier  and 
employee,  filed  with  the  Retirement  Board.  j 

On  account  of  the  constitutionality  of  the  Retirement  Act  being 
questioned  by  the  carrier,  the  matter  is  in  a  very  unsettled  condition, 
and  is  causing  considerable  confusion  in  the  minds  of  the  employees 
we  represent,  who  have  reached  the  age  of  sixty-five  (65)  years. 

Because  of  the  unsettled  condition  of  the  Retirement  Act,  many  of 
such  employees  are  desirous  of  continuing  their  employment,  and  if 
possible  without  having  their  annuities  reduced  one-fifteenth  (Ks)  for 
each  year  they  remain  in  the  service  of  your  railroad. 

Therefore,  we  feel  justified  in  requesting  that  you  authorize  your 
officers  to  sign  the  necessary  agreement  papers  whereby  th^se  sixty-five 
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(65)  year  old  employees  may  continue  in  your  employ  for  one  year 
periods  without  having  their  annuities  reduced. 

Yours  very  truly, 

(S)  C.  C.  Horn, 

General  Chairman ,  0.  R.  C. 

(S)  D.  I.  Minichan, 

General  Chairman ,  B.  L.  E. 

(S)  H.  H.  Burnett, 

General  Chairman ,  B.  L.  F.  <&  E. 

(S)  John  W.  Brown, 
General  Chairman ,  B.  R.  T. 

895  Plaintiffs’  Exhibit  33 

The  Association  of  Western  Railways, 

Room  482,  Union  Station  Building, 

Chicago ,  March  30,  1936. 

J.  W.  Higgins,  Executive  Secretary . 

S.  H.  Schneider,  Secretary  &  Treasurer. 

Personal 

Dear  Sir:  In  response  to  Mr.  Higgins’  telegram  of  November  27, 
1935,  and  his  letter  of  January  6,  1936,  you  furnished  us  with  the  total 
number  of  employes  on  your  road  who,  on  August  29,  1935,  had  the 
status  of  furloughed  employes. 

Consolidated  statemeht  showing  the  information  for  Western 
railroads  was  compiled  by  this  office  from  the  revised  information 
furnished  by  the  individual  railroads  in  response  to  our  letter  of 
January  6,  1936,  and  sent  to  the  Committee  of  Railway  Counsel. 
Copy  of  this  statement  is  attached. 

It  is  now  desired  by  the  Committee  of  Railway  Counsel  that  the 
number  of  employes  so  reported,  or,  if  any  revisions  were  made,  the 
revised  number  reported,  be  submitted  in  affidavit  form  so  that  such 
data  may  be  offered  as  evidence  in  court  in  the  trial  of  the  pension 
case.  The  Committee  of  Counsel  desires  also  that  agreement  rules 
or  established  practices  covering  the  right  of  furloughed  employes  to 
return  to  service  be  prepared  for  submission  as  evidence  in  such  trial 
and  that  they  be  supported  also  by  affidavit. 

The  form  of  affidarit  to  be  followed  in  this  connection  and  as 
prescribed  by  the  Committee  of  Railway  Counsel  is  attached  hereto. 
This  affidavit  should  be  drawn  in  the  name  of,  and  executed  by,  the 
appropriate  officer  as  described  therein.  It  will  be  seen  that  the  rules 
or  practices  involved  are  to  be  shown  in  the  form  of  exhibits  which 
are  to  be  a  part  of  and  attached  to  the  affidavit.  Separate  affidavit 
and  separate  exhibits  are  desired  for  each  road  listed  as  party  plaintiff 
in  the  bill  of  complaint  filed  in  this  cause.  Therefore  each  railroad 
and  subsidiary  line  shown  on  attached  statement  will  require  a  separate 
affidavit  and  accompanying  exhibits. 

The  number  of  emplpyes  to  be  reported  should  be  distributed  in  this 
affidavit  in  accordance  with  the  various  occupational  groups  into 
which  they  may  fall,  as  follows:  Engineers,  Firemen  (including 
hostlers),  Conductors,  Trainmen  (including  yard  foremen,  yard 
helpers  and  switch  tenders),  Clerical  and  station  employes,  Mainte¬ 
nance  of  way  employes  (including  railway  shop  laborers),  Signal 
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employes,  Shop  crafts,  Stationary  firemen  and  oilers,  Long- 
896  shoremen  and  marine  employes,  Agents  and  telegraphers, 
Train  dispatchers,  Yardmasters,  Dining  car  employes. 

It  may  be  that  on  August  29,  1935,  there  were  classes  or  groups  of 
employes  who  had  the  status  of  furloughed  employes  other  man  those 
coming  within  the  classes  specifically  mentioned  above.  If  so,  such 
other  classes  should  also  be  listed  in  the  affidavit,  and  a  proper  exhibit 
prepared  and  submitted  covering  them.  In  other  words,  the  classes 
specifically  mentioned  above  are  not  to  be  considered  exclusive. 

A  separate  form  of  exhibit,  which  calls  for  the  rule  or  practice  under 
which  the  rights  to  return  to  service  are  provided  or  recognized,  should 
be  prepared  and  furnished  for  each  separate  group  as  lifted  in  the 
affidavit,  and  each  separate  exhibit  should  be  separately  numbered. 

It  is  requested  that  each  exhibit  be  furnished  us  in  duplicate. 
(It  will  not  be  necessary  to  furnish  the  affidavit  in  duplicate.) 

It  would  be  appreciated  if  prompt  attention  is  given  to  tjhis  matter 
and  executed  affidavit  and  exhibits  are  returned  at  the  earliest  possible 
date. 


Your  truly, 


S.  H.  Schneider,  Secretary. 


897  The  Association  of  Western  Railways,  Room  4|82,  Union 

Station  Bldg.,  Chicago,  Illinois 

Statement  showing  total  number  of  employes  on  furlough  as  of  August  29,  19S5 — 

Western  railroads 


Railroads 


Alton  R.  R-. . 

Atch.,  Topeka  &  Santa  Fe  Sys . . 

Atch.,  Topeka  &  Santa  Fe  Ry. 
Panhandle  &  Santa  Fe  Ry. 

Gulf,  Colo.  &.  Santa  Fe  Ry. 

Burlington-Rock  Island  R.  R„ . 

Chgo.  &  Eastern  Illinois  Ry__ . 

Chgo.  &  Illinois  Midland  Ry__ . 

Chicago  &  North  Western  Ry . . 

Chgo.,  Burling’n  &  Quincy  R.  R _ 

Chgo.  Great  Western  R.  R . . 

Chgo.,  Mil.,  St.  Paul  &  Pac.  R.  R _ 

Chgo.,  Rock  Isl’d  &  Pac.  Lines . . 

Chgo.,  Rock  Isl'd  &  Pac.  Ry. 

Chgo.,  Rock  Isl’d  &  Gulf  Ry. 

Chgo.,  St.  Paul,  Mpls.  &  Oma.  Ry _ 

Colorado  &  Southern  Ry . . 

Den.  &  Rio  Grande  West’n  R.  R _ 

Duluth,  Missabe  &  Nor.  Ry . 

Duluth,  Winnipeg  &  Pac.  Ry _ 

Elgin,  Joliet  &  Eastern  Ry . 

Ft.  Smith  &.  Western  Ry._ _ _ 

Ft.  Worth  &  Denver  City  Ry _ 

Great  Northern  Ry _ _ 

Green  Bay  &  Western  Ry _ 

Gulf  Coast  Lines _ _ _ .............. 

Beau’t,  Sour  Lake  &  West’n  Ry. 
New  Orleans,  Tex.  &  Mexico  Ry. 

St.  Louis,  Bmsvle.  &  Mexico  Ry. 
Int’l-Great  Northern  R.  R. 

San  Antonio,  Uvalde  &  Gulf  Ry. 

Illinois  Central  System _ 

Illinois  Central  R.  R. 

Yazoo  &  Miss.  Valley  Ry. 

Gulf  &  Ship  Isl’d  R.  R. 

Illinois  Terminal  System . . 

Kansas  City  Southern  Ry _ — — 

Texarkana  &  Ft.  Smith  Ry. 


Revised  February  15, 1936. 


Number 
of  em¬ 
ployes 


1,570 

2,359 


36 

1,030 

80 

5,818 

1,666 

717 

4.4S3 

5,017 


75 
138 
562 
419 
101 
1,437 
56 
141 
1,804 
25 
2, 5S5 


9,081 


80 

279 


Railroads 


f 


-1. 


T 


Louisiana  &  Arkansas  Ry _ 

La.,  Ark.  &  Texas  Ry. 

Lake  Superior  &  Ishpeming  Ry. 

Midland  Valley  R.  R . . 

Kan.,  Okla.  &  Gulf  Ry. 

Okla.  City-Ada-Atoka  Ry. 

Minneapolis  &  St.  Louis  R.  R - 4- 

Mpls.,  St.  Paul  &  S.  S.  Marie  Ry-4- 
Dul.,  So.  Shore  &  Atlantic  Ry4. 

M issouri- Kansas- Texas  Lines . L 

Missouri  Pacific  R.  R - - J. 

Missouri-Illinois  R.  R. 

Northern  Pacific  Ry . . . 4- 

North western  Pacific  R.  R . . L 

Nevada  Northern  Ry . 4. 

St.  Louis-San  Francisco  Ry . 4. 

St.  Louis,  San  Fran.  &  Tex.  Ry. 
Ft.  Worth  &  Rio  Grande  Ry. 

St.  Louis  Southwestern  Ry _ 

St.  Louis  Southwest’n  Ry.  of  Tex 
Southern  Pacific  (T.  «fe  N.  O.  R.  R 

Southern  Pacific  (Pacific) . 

San  Diego  &  Arizona  East’n  Ry._ 
Spokane,  Portland  <fc  Seattle  Ry.. 

Texas  &  Pacific  Ry — . . 

Toledo,  Peoria  &  Western  Ry - 

Union  Pacific  System . . 

Union  Pacific  R.  R. 

St.  Joseph  &  Grand  Isl’d  Ry. 
Oregon  Short  Line  R.  R. 
Ore.-Wash.  R.  R.  &  Nav.  Co. 

Los  Angeles  &  Salt  Lake  R.  R. 
Wabash  Ry 


).... 


Western  Pacific  R.  R. 


Total  number  employes. 


Number 
of  em¬ 
ployes 


60 

10 

173 


519 

1,200 

100 

932 

2,734 

1,643 

118 


2,525 


1,315 

1,085 

2,583 

5 

222 

1,608 


4.2S3 


3,297 

32S 


64,299 


I 
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S9S  In  the  Supreme  Court  of  the  District  of  Columbia 

No.  60,397  in  Equity 

The  Alton  Railroad  Company  and  Others,  plaintiffs,  William 
S.  Bailey,  Octave  Harris  Barnes,  and  Others,  interveners, 

v. 

Railroad  Retirement  Board,  and  Murray  W.  Latimer,  James 
A.  Dailey,  and  Lee  M.  Eddy,  Individually  and  as  Members 
of  Railroad  Retirement  Board,  and  Guy  T.  Helvering, 
Individually  and  as  Commissioner  of  Internal  Revenue, 

DEFENDANTS 

Affidavit 

On  behalf  of  -  Company.  - ,  being  first  duly  sworn, 

deposes  and  says:  That  be  is - of - and  that  his 

(Title)  (Name  of  Company) 

office  is  located  in - , - . 

(City)  (State) 

That  he  makes  this  affidavit  with  knowledge  that  it  is  to  be  used  as 
evidence  in  the  trial  of  the  above  entitled  case  or  at  any  hearing  that 
may  be  held  therein ; 

That  as  such  officer  of  said  Company  he  has  knowledge  of  the 
existence,  provisions  and  operation  of  agreements  which  provide 
standards  of  rates  of  wages  and  rules  covering  working  conditions, 
and  has  knowledge  of  established  practices  between  the  said  Company 
and  the  various  groups  of  its  employees ; 

That  as  such  officer  he  has  caused  to  be  made  under  his  direction  and 
supervision,  an  examination  of  the  records  regularly  kept  in  the  due 
course  of  business  of  said  Company,  to  ascertain  the  number  of 
persons  who  had  been  in  the  employment  of  said  Company  and 
899  who  had  been  furloughed  prior  to  August  29,  1935,  and  who 
on  said  date  were  still  on  furlough  from  the  service  of  said 
Company,  but  who  under  the  rules  in  or  a  part  of  the  agreements 
referred  to  above  or  under  the  practice  in  existence  on  this  railroad, 
had  the  right  to  return  to  such  service  if  and  when  reached  in  the 
order  of  their  seniority; 

That,  based  on  said  knowledge  and  said  examination,  affiant  states 
that  on  August  29,  1935,  the  number  of  furloughed  employees,  their 
classes,  and  the  schedule  rules  or  established  practices  giving  them 
such  seniority  right  to  return  to  service,  were  as  hereinafter  set  out: 
Class  of  employees  Number  furloughed 

That  the  matter  of  such  retention  of  said  seniority  right,  that  is  to 
say,  the  right  to  return  to  sendee  if  and  when  reached  in  the  order  of 
seniority  standing,  is  covered  by  specific  provisions  in  or  a  part  of  the 
agreements  mentioned  in  the  next  preceding  paragraph  or  by  under¬ 
stood  practice  and  which  are  fully  set  out  for  the  respective  classes  of 
employees  in  exhibits  attached  hereto,  marked  1  to  inclusive. 


(Title) 

(County) 


(State) 
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Subscribed  and  sworn  to  before  me  this 
..  [seal.]  ' 

My  Commission  expires - . 


day  of 


-,  1936. 


Notary  Public. 
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Exhibit _ of  Series  1  to  inclusive. 


Company.  Class  of  employees. 
Effective  date  if  agreement  exists _ I _ 


_  Rule  or  practice:  (Copy  rule  with  citation  of  page  or  article, 

or  set  out  practice  if  no  rule  exists). 
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Plaintiffs’  Exhibit  34 
Western  Union 


Chicago,  November  27,  1935. 

Committee  of  Counsel  representing  your  railroad  in  contesting  the 
Railroad  Retirement  Act  nineteen  thirty  five  requests  yoii  advise  total 
number  of  employes  on  furlough  as  of  August  twenty  nihth  nineteen 
thirty  five  stop  Wire  information  to  undersigned  Roofn  four  eight 


two  Union  Station  Chicago. 


J.  W-  Higgins. 


902 


Plaintiffs’  Exhibit  35 


The  Association  of  Western  Railway 


L 


Room  4S2,  Union  Station  Building, 


J.  W.  Higgins,  Executive  Secretary. 

S.  H.  Schneider,  Secretary  &  Treasurer. 


Chicago,  Janua 


\ry  6,  1936. 


Important 

I 

Dear  Sir:  Referring  to  my  telegram  of  November  27,  ^935,  request¬ 
ing  that  you  advise  the  total  number  of  employes  on  furlough  as  of 
August  29,  1935: 

Information  which  you  reported  was  tabulated  and  fuijnished  to  the 
Committee  of  Railway  Counsel  handling  matters  pertaining  to  the 
Railroad  Retirement  Act.  A  few’  roads,  in  addition  to  employes  on 
furlough,  reported  employes  off  on  sickness  or  a  definite  leave  of 
absence.  These  additional  figures  w’ere  not  included  in  our  tabulation 
as  the  Committee  desired  only  the  number  of  employes  on  furlough 
as  of  that  particular  date. 

The  Committee  of  Railway  Counsel  has  now  requested  us  to  notify 
each  Carrier  which  reported  this  information  that  it  should  take  steps 
immediately  to  preserve  the  seniority  lists,  or  furlough  lists,  and  data 
from  w’hich  they  made  up  the  number  of  furloughed  men  which  they 
included  in  their  report,  in  order  that  if  it  is  found  necessary  later  to 
prove  the  number,  the  basic  information  and  data  for  each  railroad 
will  be  available. 

The  Committee  of  Railway  Counsel  also  has  asked  to  be  advised  if 
your  report  included  in  the  number  of  employes  furloughed  any 
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employe  who  did  not  on  August  29,  1935,  have  the  right  under  his 
wage  agreement  or  other  agreement  to  return  to  service  in  the  order 
of  his  seniority  if  and  when  reached  and  called  on  the  seniority  roster; 
and,  if  so,  the  number  of  such  employes  included  in  the  total  number 
reported  by  you. 

Will  you  please  acknowledge  this  letter  upoD  receipt  of  same? 
Also,  if  you  included  in  the  number  of  furloughed  employes  reported 
by  you  any  employes  as  referred  to  in  the  paragraph  next  above, 
please  furnish  the  number  of  such  employes  at  the  earliest  possible 
date? 

Yours  truly, 


(S)  J.  W.  Higgins, 

Executive  Secretary. 


903  Plaintiff’s  Exhibit  36 

The  Association  of  Western  Railways,  Room  482  Union  Station  Building,  Chicago,  Illinois 

Maximum  length  of  time  seniority  rights  may  he  retained  by  the  classes  of  employees  shown  while  on  furlough  due  to  reduction  of  force  on  the 

railroads  in  the  western  territory  as  listed 
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908  Plaintiffs’  Exhibit  37 

The  Association  of  Western  Railways,  Room  482  Union  Station 

Building,  Chicago,  Illinois 

Maximum  length  of  time  seniority  rights  may  be  retained  by  the  classes  of  employes 
shown  while  on  furlough  due  to  reduction  of  force,  and  conditions  under  which 
employes  are  furloughed  on  the  railroads  in  the  western  territory  as  listed 

ENGINEERS 


Railroads 

Rule  No. 

Practice 

Conditions 

Alton  R.  R . . . 

X 

Indefinite. 

A.  T.  A  S.  F.  Ry.  Sys.: 

E.  A  W.  Lines _ 

19  (ml  . . 

Indefinite,  if  return  in  30  days. 

Ditto. 

C.  Lines _ 

3  (v) . 

P.  H.  A  S.  F . 

19  (m) . 

44 

G.  C.  A  S.  F . 

RV$7jS . 

44 

Bur.-Rock  Isld.  R.  R _ 

48(b) . 

44 

C.  A  E.  I.  Ry . 

51  (b) . 

C.  A  I.  M.  Ry . 

48  (b) . 

44 

C.  B.  A  Q.  R.  R . 

57  (a2) . 

44 

C.  M.  St.  P.  &  P.: 

Lines  East  . .  _  _  . 

31  (b) . 

49 

Lines  West _ _ 

28  (i) . 

C.  R.  I.  &  P.  Lines: 

C.  R.  1.  A  P.  Ry _ 

26  tel  _  ... 

44 

C.  R.  I.  A  G.  Rv _ 

26  (e) . 

44 

C.  St.  P.  M.  &  0.  Ry . . . 

X 

Indefinite. 

Colo.  A  Sou.  Ry _ 1 _ 

41  (b) . 

Indefinite,  if  return  in  30  days. 

Ditto. 

D.  A  R.  G.  W.'R.  R . 

37  (b) . 

Dnl.  M.  A  Nnr.  Ry  ..  _  . 

31  Sec.  61 . 

Indefinite,  unless  removed  from  seniority 
list  by  agreement. 

Indefinite. 

Dul.  Winn.  &  Pac.  Ry _ 

13 . 

Ft.  S.  A  W.  Ry . 

55  (b) . 

Indefinite,  if  return  in  30  days. 

Ditto. 

Gr.  Nor.  Ry _ _ 

53  (d) . 

G.  C.  Lines: 

N.  0.  T.  A  M.  Ry . 

B.  S.  L.  AW.  Ry . 

p2  tel 

Indefinite. 

0.  A  N.  W.  Ry... . 

N.  I.  A  Nor.  R.  R . . . 

H.  N.  Shore  Rv _ 

X 

Indefinite. 

I.-Gr.  Nor.  R.  R _ 

29  (d) . 

Indefinite,  if  return  in  30  days. 

Ditto. 

HI.  Cent.  Sys.: 

TTIr  C<»nt.  R.  R 

41  (b) . 

Y.  A  M.  V.  R.  R . 

3S  (b) . 

44 

A.  A  V.  Div _ 

34 . 

Indefinite,  if  return  in  15  days. 

Ditto. 

V.  S  A  P.  Div 

33 . 

G.  A  S.  I.  R.  R _ _ _ 

27  (b) . 

Indefinite,  if  return  in  30  days. 

Indefinite,  if  return  in  10  days. 

Indefinite,  if  return  in  30  days. 

Indefinite. 

HI.  Ter.  System _ 

15-... . 

La.  A  Ark.  Rv.. _ _ 

52  (1) . 

La.  Ark.  A  Tpt.  Rv 

20  (2). . 

Midland  Val.  R.  R . 

X 

44 

K.  0.  A  G.  Ry . . . 

|_.  .  .. 

X 

44 

O.  C.  A.  A.  Rv . 

17 . 

Indefinite,  if  return  in  30  days. 

Indefinite. 

M.  A  St.  L.  R.  R . 

X 

M.  St.  P.  A  S.  S.  M.  Ry . 

X 

44 

Mo. -Kan. -T.  Lines  . 

44  (b) _ 

Indefinite,  if  return  in  30  days. 

Indefinite. 

Mo.  Pac.  R.  R _ _ 

29-'..'- . 

Nor.  W.  Pac.  R.  R _ 

48  (b) . 

Indefinite,  if  return  in  30  days. 

Ditto. 

St.  L.  S.  F.  Rv . . . 

37  (b) . 

San.  D.  A  A.  E.  Ry . . 

41 . 

12  months,  provided  in  service  for  5  years. 
Indefinite,  if  return  in  30  days. 

Ditto. 

Tex.  A  Pac.  Ry.. _ _ 

39  (b) . 

"Wabash  Ry . . . . 

26  (b) . 

909 


FIREMEN  (INCLUDING  HOSTLERS) 


Alton  R.  R . . . 

43  (b) . 

Indefinite,  if  return  in  30  days 

Ditto. 

A.  T.  A  S.  F.  Ry.  Sys.: 

E.  A  W.  Lines  _ _ 

1  l(q) . 

C.  Lines . . . 

3  (x) . 

44 

P.  H.  A  S.  F . 

11  (q) . 

44 

G.  C.  A  S.  F . 

8U  (jl _ 

44 

Bur.  Rock  Isld.  R.  R_ . . . 

32.. 71 . 

44 

C.  A  E.  I.  Ry _ 

54  (b) . 

C.  A  I.  M.  Ry . 

49  (1) . 

C.  A  N.  W.  Ry . 

55  (a) . 

44 

C.  B.  A  Q.  R.  R . 

57  (b) . 

44 

C.  G.  W.'R.  R  . . . 

Art.  8a . . 

44 

C.  M.  St.  P.  A  P.  Ry.  East . 

25  (g3)._ . 

44 

“  West . 

30  (b). . 

44 
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FIREMEN  (INCLUDING  HOSTLERS)— Continued 


Railroads 

Rule  No. 

Practice 

Conditions 

C.  R.  I.  &  P.  Lines: 

C.  R.  I.  &  P.  Ry . 

26  (m) . 

Ditto. 

44 

| 

C.  R.  I.  &  G.  Ry _ _ 

26  (mj _ 

C.  St.  P.  M.  &  0.  Ry _ 

x 

Indefinite. 

Indefinite,  if  return  in  30  d: 
Ditto. 

1 

Colo.  &  Sou.  Rv . . 

41  (b) . 

ijys. 

D.  &  R.  G.  W.  R.  R . 

37  (b) . 

Dul.  Mis.  &  Nor.  Ry _ 

31  Sec.  61 . 

Indefinite,  unless  removed 
agreement. 

Indefinite. 

Indefinite,  if  return  in  30  dj 
Ditto. 

44 

,|  from  list  by 

Dul.  Winn.  &  Pac.  Ry _ 

29 . 

E.  J.  <fc  E.  Ry _ . 

33  (f) . 

iys. 

Ft.  S.  &  West’n  Ry _ 

55  (b) . 

Ft.  W.  &  Den.  City  Ry . . 

11  (b) . 

Gr.  Nor.  Ry . . 

49  (b) . 

44 

G.  B.  &  West’n  R.  R . 

30  (b) . 

44 

G.  C.  Lines: 

N.  0.  T.  &  M.  Ry . 

B.  S.  I.  &  W.  Ry: . 

Indefinite. 

1 

0.  &  N.  W.  Ry.'. . 

X 

N.  I.  &  Nor.  R.  R . 

1 

St.  L.  B.  &  Mcx.  Ry . . 

1 

Rio  G.  City  Ry _ _ 

J-3S  (C) . 

Indefinite. 

San  B.  &  R.  G.  Val . 

Houst’n  N.  S.  Ry _ 

X 

Indefinite. 

I.-Gr.  Nor . . 

36  (b) . 

1  Indefinite,  if  return  in  30  dflvs. 

S.  A.  U.  <t  Gulf  R.  R . 

38  (b) . 

Ditto. 

1 

HI.  Cent.  Sys.: 

Ill.  Cent.  R.  R _ _ 

36  (3) . 

44 

Y.  &  M.  Val.  R.  R . 

35  (b) . 

44 

VksbR.  Rt.  Div _ 

x 

« 

G.  <fc  S.  Isld.  R.  R . 

27  (b) . 

44 

HI.  Ter.  System . . 

15 . 

Indefinite,  if  return  in  10  dijiys. 

Indefinite,  if  return  in  15  days. 

Indefinite,  if  return  in  30  davs. 

Kan.  City  Sou.  Ry _ 

85  (i) . 

La.  &  Ark.  Rv . . 

52  (j) . 

BBSSB 

La.  Ark.  &  Tex.  Ry . . 

19  (21 . 

mm- : 

Indefinite. 

Lake  S.  &  I.  R.  R _ . 

x 

Indefinite. 

Mid.  Val.  R.  R._ . . . 

x 

“ 

K.  0.  &  G.  Rv... _ _ _ 

x 

**  I 

0.  C.-Ada-A.  Ry _ 

17 . 

Indefinite,  if  return  in  30  dkvs. 

M.  &  St.  L.  R.  R.._' . 

X 

Indefinite. 

M.  St.  P.  &  S.  S.  M.  Ry . 

x 

44 

Dul.  S.  S.  &  Atl.  Ry.. . 

x 

Indefinite,  if  return  in  30  dE 
Indefinite. 

Mo. -Kan. -Tex.  Lines..  _ 

49  (h) . 

iys. 

Mo.  Pac.  R.  R . . . 

43.: . 

Nor.  Pac.  Ry _ _ _ _ 

11  (b) . 

1  Indefinite,  if  return  in  30  diays. 

Nor.  W.  Pac.  R.  R . 

50  (b) . 

Ditto. 

St.  L.-S.  F.  Rv . 

3  (b). . 

44 

St.  L.  S.  F.  &  Tex.  Ry . 

3  (b) . 

“ 

St.  L.  S.  W.  Rv . I . 

|63  (2) . 

<< 

St.  L.  S.  W.  Rv.  of  Tex _ 

1 

So.  Pac.  (T.  &  N.  0): 

Sunset  Lines _ _ 

32 . 

i 

«« 

H.  &  T.  Cent.  Lines . . 

X 

Indefinite. 

H.  E.  &  W.  T.-H.  &  S.  Lines. 

17  Sec.  21 . 

Indefinite,  if  return  in  30  days. 

910  So.  Pac.-Pac.-- . . . 

43  (8) . 

Indefinite,  if  return  in  30  diays. 

E.  P.  &  S.  W.  Ry. . 

25  sec.  34 . 

Ditto. 

S.  P.  S.  Rv . . . 

1C  (m) . 

Indefinite. 

Tex.  Pac.  Rv. _ _ 

39  (b) . 

Indefinite,  if  return  in  30  days. 

Un.  Pac.  Railroad: 

East’n  Dist . . . 

156  Art.  7  sec.  c 

Indefinite,  if  return  in  30  days. 

Cent.  Dist _ _ _ _ 

142  Art.  46 _ 

Ditto. 

Nor.  W.  Dist . . . 

Art.  41  sec.  c.. 

Ditto. 

So.  W.  Dist _ _ _ 

Art.  35  sec.  lc. 

Ditto. 

Wabash  Rv . 

36  (b) . 

Ditto. 

Western  Pac.  R.  R . . 

118  _ 

Ditto. 

CONDUCTORS 


A.  T.  &  S.  F.  Ry.  Sys.: 

G.  C.  &  S.  F.  Ry.. 
Bur.-Rock  Isld.  R.  R.. 

C.  &  E.  I.  Ry . . 

C.  &  I.  M.  Ry . 

C.  B.  &  Q.  R.  R . . 

C.  M.  St.  P.  &  P.: 

East _ _ _ 

West . . . 


5(h). 

2S'(a) 

so:::: 


32  (b)  Art.  10. 


Indefinite. 

Indefinite. 

Indefinite,  if  return  in  15  days. 
No  rule  or  practice. 

9  months. 

Indefinite. 

6  months. 
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CONDU  CTORS— -Continued 


Railroads 

Rule  No. 

Practice 

Conditions 

C.  R.  I.  Sc  P.  Rv _ 

26  (d) . 

Indefinite,  if  return  in  30  days. 

Ditto. 

C.  R.  I.  Sc  G .  Ry__ _ 

26  (d) . 

_ 

Dul.  M.  Sc  Nor.  Ry _ 

SS  &  48 . 

Indefinite,  unless  removed  from  list  by 
agreement. 

Indefinite,  if  return  in  15  days. 

Indefinite. 

Dul.  Winn.  Sc  Pac.  Ry _ ! 

46 . 

G.  C.  Lines: 

N.  O.  T.  Sc  M.  Ry . 

B.  S.  L.  Sc  W.  Ry . i 

Orange  Sc  N.  W.  Ry . ! 

N.  I.  Sc  Nor.  R.  R . 

1 

x 

j . . 

St.  L.  B.  Sc  Mex.  Ry _ 

Rio  G.  City  Ry _ _ ._ 

1 . 

X 

Indefinite. 

San  B.  &  R.  G.  Val _ 

I 

I.-Gr.  Nor.  R.  R _ 

27  (e) . 

Indefinite,  if  return  in  30  days. 

Indefinite. 

Ill.  Cent.  R.  R _ 

X 

Ill.  Ter.  System _ 

IS.. . 

Indefinite. 

Kan.  0.  &  Gulf  Ry . . 

13  (b) . 

Indefinite,  if  return  in  20  days. 

Indefinite. 

M.  Sc  St.  L.  R.  R.'. . 

X 

Mo. -Kan. -Tex.  Lines _ 

44 . 

Indefinite,  if  return  in  15  days.  Conductors 
employed  subsequent  to  Oct.  1929,  sen¬ 
iority  terminates  at  6  months. 

Indefinite. 

Mo.  Pac.  R.  R . . . 

12 . 

St.  L.-S.  F.  Ry.  _  ..  _ 

2  (v) . 

Indefinite,  if  return  in  30  days.  Applies  to 
employes  laid  off  in  force  reduction  subse¬ 
quent  to  Oct.  1, 1920. 

Indefinite,  if  return  in  15  days. 

Ter.  Sc  Pac.  Rv 

43  (el  _ 

■911 


TRAINMEN  (INCLUDING  YARDMEN) 


Alton  R.  R _ 

T  21  Y  10 . 

A.  T.  Sc  S.  F.  Sys.: 

F  Sr  W  Linas 

/T.  Spl.  Agt _ 

Coast  Linas  _ 

V Y.  Sd!.  Agt _ 

T.  6c  Y.  Spl. 
Agt. 

T.  Sc  Y.  Spl. 
Agt. 

Pan.  H.  Sc  S.  F.  Ry _ 

G.  C.  &  S.  F.  Ry. _ 

X 

X 

Bur.-Rock  Isld.  R.  R . 

C.  Sc  E.  I.  Rv.  _ _ _  _  . _  _ 

T  28  (a) . 

C.  Sc  I.  M.  Ry . 

T  45  (C) . 

C.  Sc  N.  W.  Ry . . 

T  94.'. . 

Yx 

T  80  Y  25 . 

C.  G.  W.  R.  R . 

X 

C.  M.  St.  P.  Sc  P.  Lines: 

East  _ .  _ _ 

T  52  (b)  Y  18 
(b)*. 

T  32  (b)  Art. 
10  Y  1  (a) 
Art  6. 

T  26  (d)  Y  16 
(d). 

T  26  (d)  Y  16 
(d). 

West . . . . 

C.  R.  I.  Sc  P.  Ry . 

C.  M.  St.  P.  M.  &  O.  Ry . 

X 

Colo.  Sc  Sou.  Ry _ _ _ 

T  35  Y  23  (b).. 

D.  Sc  R.  G.  W.  R.  R . . 

T  41  Y  47 . 

Dul.  Mis.  Sc  Nor.  Ry . 

T  SS  Sc  48 . 

Dul.  Winn.  Sc  Pac.  Ry . . 

T  46 . 

T  41  (a)  Sc  Y 
24  (a). 

Y  Spl.  Agt _ 

Ft.  W.  Sc  Den.  City  Ry _ 

Gr.  Nor.  Ry 

T  25  (a)  Y  8 _ 

<5.  C.  Lines: 

N.  0.  T.  Sc  Mex.  Ry _ 

1 

X 

B.  S.  L.  Sc  W.  Ry . 

Orange  Sc  N.  W.  Ry . _. 

New  Iberia  Sc  N.  R.  R__ . . 

St.  L.  B.  Sc  M.  Ry . . 

Rio  G.  City  Ry _  ___  .  _ 

► 

X 

San  B.  Sc  R.  G.  V.  Ry _ 

Indefinite,  if  return  in  10  days. 

Indefinite,  if  return  in  15  days. 

Indefinite,  if  return  in  15  days. 

Ditto. 

Ditto. 

Indefinite 

Ditto. 

Indefinite,  if  return  in  15  days. 

Indefinite,  if  return  in  30  days. 

Indefinite,  if  return  in  15  days.  Yardmen, 
indefinite  by  practice. 

12  months. 

Indefinite. 

6  months. 

6  months. 


Indefinite,  if  return  in  30  days. 

Ditto. 

Indefinite. 

Indefinite,  if  return  in  30  days. 

Indefinite;  except  men  employed  subse¬ 
quent  to  Aug.  31, 1929.  Trainmen  cut  off 
extra  board  out  of  service  unless  reas¬ 
signed  within  90  days.  Yardmen,  in¬ 
definite  by  practice. 

Indefinite,  unless  removed  from  list  by 
agreement 

Indefinite,  if  return  in  15  days. 

Indefinite,  if  return  in  30  days. 

9  months,  if  return  in  30  days. 

Indefinite.  Y ardmen  with  91  days  seniority 
protected  for  9  months. 


Indefinite. 


Indefinite. 


T*»  Trainmen.  Y= Yardmen. 

*  Chicago  Terminal  yardmen,  seniority  terminates  when  laid  off. 
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TRAINMEN  (INCLUDING  YARDMEN)— Continued 


Railroads 


G.  C.  Lines— Continued. 

H.  No.  Shore  Ry . 

I. -Gr.  Nor.  R.  R__ . 

S.  A.  U.  &  G.  R.  R _ 

Ill.  Cent.  R.  R . 

Y.  &  M.  V.  R.  R . 

G.  &  S.  I.  R.  R . 

Ill.  Ter.  System . 

Kan.  City  Sou.  Ry . 

La.  Ark.  &  Tex.  Ry . 

Lake  S.  &  Ish.  R.  R . 

Midland  Val.  R.  R . 


K.  O.  &  G.  Ry . . 

O.  C.-Ada-A.  Ry _ 

M.  &  St.  L.  R.  R . . 

M.  St.  P.  &  S.  S.  M.  Ry. 

D.  S.  S.  &  A.  Ry _ 

Mo.-Kan.-T.  Lines . . 


912  Mo.  Pac.  R.  R. 


Nor.  Pacific  Ry. 


St.  L.-S.  F.  Ry... .......... 

St.  L.-S.  F.  &  Tex.  Ry. 

St.  L.  S.  TV.  Ry _ _ _ 

Sou.  Pac.  (T.  &  N.  O.): 

Sunset  Lines . . 

H.  &  T.  C.  Lines . 


Sou.  Pac.  (Pac.) . 

E.  P.  &  S.  W.  Ry 

Tex.  &  Pac.  Ry _ 

Un.  Pac.  Railroad: 

East’n  Dist _ 

Cent.  Dist . 

Nor.  W.  Dist _ 

So.  W.  Dist _ 

Wabash  Ry . 

Western  Pac.  R.  R.__ 


Rule  No. 


T  Art.  15  (c). 
23 . 


39. 

T  Art."  15* &  50 
T  23  (d">  Y  IS** 

T  19  (2) . 

T  &  Y  19 . 

T  35  (d) . 


T  13  (b). 
T  16.... 


T  44  &  Y  21  (b) 


Art.  39. 


T  90  (b)  Y  112 
(b). 

T4Y  52 . 


T  60  &  Y  22-3. 


T  33  (b). 


T58  Y  19  (d). 

T  4*1  (e)  Y  17 

(d) . 

T  111-31  Y  15. 
T  Art.  21  Y*._ 

T  44  (3) . 

T  31  (b)  Y  13 

(e) . 

T  43 . 

T  93  (b) . 


Practice 


x 


X 

X 

X 


Yx 


Conditions 


Indefinite. 

Indefinite,  if  return  in  30  djays. 

6  months. 

Indefinite. 

Ditto. 

Indefinite,  if  return  in  15  dlays. 

Indefinite,  if  return  in  10  days. 

Indefinite,  if  return  in  10  days. 

Indefinite. 

Indefinite. 

Indefinite,  if  return  in  30  days.  Employes 
returned  to  service  by  agreement  between 
Gen.  Supt.  and  Gen.  Chairmen. 

Indefinite,  if  return  in  20  days. 

Indefinite,  if  return  in  30  days. 

Indefinite. 

Ditto. 

Ditto. 

Indefinite.  Trainmen,  seniority  terminates 
after  6  months,  except  employes  on  Oct. 
1929  list  who  worked  as  opportunity  pre¬ 
sented  subsequent  to  Ju}y  1935. 

Indefinite,  except  men  qmployed  subse¬ 
quent  to  Aug.  31,  1929.j  Trainmen  not 
reassigned  within  90  days  are  considered 
out  of  service.  Yardmen,  indefinite  by 
practice. 

Indefinite,  for  employes  in  service  6  mos. 
or  more. 

Indefinite,  if  return  in  30  days. 

For  employees  laid  off  ini  force  reduction 
subsequent  to  Oct.  1920.1 

Indefinite,  if  return  in  15  djays. 


Indefinite,  if  return  in  30  days.  Not  appli¬ 
cable  to  employes  with  less  than  1  year's 
seniority  when  cut  off  list.  Not  retroac 
tive  except  that  employes  out  of  service 
subsequent  to  Jan.  1,  1930  will  be  handled 
according  to  rule. 

Indefinite,  if  in  service  3  months  or  more. 
Yardmen  60  days,  except  in  service  5 
years  may  be  granted  leave  of  absence 
for  1  year. 

90  days.  Trainmen  over!  1  year’s  service 
will  be  granted  1  year’s  leave  of  absence. 

Indefinite,  if  return  in  15  c|ays. 

Indefinite,  if  return  in  30  days. 

Indefinite,  if  return  in  30  days. 

Indefinite,  if  return  in  15  days. 

Indefinite,  if  return  in  30  days. 

Indefinite. 

Indefinite,  if  return  in  20  days. 


T= Trainmen. 

••  60  days  if  report  in  10  days. 

•  Provided  in  service  for  5  years. 


Y= Yardmen. 


CLERICAL  AND  STATION  EMPLOYES 


Alton  R.  R _ 

A.  T.  &  S.  F.  System: 
E.-W.  &  Coast  Lines. 

P.  H.  &  S.  F.  Ry . 

G.  C.  &  S.  F.  Ry . 

C.  &  E.  I.  Ry . . 

C.  &  I.  M.  Ry. . 

C.  &  N.  W.  Ry. . 

C.  5.  &  Q.  R.  R _ ....... 

C.  G.  W.  R.  R . 

C.  M.  St.  P.  &  P.  R.  R.._ 

C.  R.  I.  &  P.  Ry . 

C.  R.  I.  <t  G.  Ry..... 


21. 


13  (3). 
19  (a). 


31.. .. 
17(a). 

20.. ... 

7 . . 

25 _ 

25 _ 


6  months. 


6  months,  if  return  in  14  days. 

Indefinite,  if  return  in  7  days. 
No  rule  or  practice. 

5  years,  if  return  in  7  days. 
Indefinite,  if  return  in  7  days. 
Ditto. 

1  year,  if  return  in  7  days. 

3  years. 

3  years. 


I 
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CLERICAL  AND  STATION  EMPLOYES— Continued. 


Railroads 


C.  St.  P.  M.  A  O.  Ry . 

Colo.  &  Sou.  Ry . 

D.  &  R.  G.  \V.  R.  R . 

Dul.  Mis.  A  Nor.  Ry . 


Dul.  Winn.  A  Pac.  Ry. 
E.  J.  A  E.  Ry . . 


Ft.  W.  A  Den.  City  Ry... 

Gr.  Nor.  Ry . . 

G.  C.  Lines: 

N.  O.  T.  &  Mex.  Ry.. 
B.  S.  L.  &  W.  Ry 
Orange  &  X.  W.  Ry 
New  I.  &  Nor.  R.  R 
St.  L.  B.  A  Mex.  Ry.. 
Rio  G.  City  Ry 
San  B.  &  R.  G.  Val 

I-Gr.  Nor.  R.  R . 

913  111.  Cent.  R.  R . 

Y.  A  M.  V.  R.  R. 

G.  A  S.  I.  R.  R _ 

Ill.  Ter.  System . 

Kan.  City  Sou.  Ry . 

M.  A  St.  L.  R.  R . 

M.  St.  P.  &  S.  S.  M.  Ry.... 

D.  So.  S.  A  Atl.  Ry _ 

Mo.-Kac.-T.  Lines . 

Mo.  Pac.  R.  R._ . . 

Nor.  Pac.  Ry . 

Nor.  W.  Pac.  R.  R . 

St.  L.-S.  F.  Ry . 

St.  L.  S.  W.  Ry . 

St.  L.  S.  W.  of  Tex . 

Sou.  Pac.  (T.  A  N.  O.) . 

Sou.  Pac. -Pac . 

Tex.  &  Pac.  Ry . . 

TJn.  Pac.  R.  R . . 

Wabash  Ry . . 

Western  Pac.  R.  R . 


Rule  No. 


17  (a). 


15. 

19. 


34  Art.  5 . 

IS  (a)  Art.  3 

15  Art.  3 . 

19 . 

19  . 

20  . 


14. 

24. 

ViS. 


17 . . 

41  . . 

IS . . 

21  Art.  2. 
11  (e) . 

42  . . 


Practice 


Conditions 


Indefinite. 

Indefinite,  if  return  in  7  days. 

Ditto. 

1  year.  Consideration  in  employment  of 
new  men. 

1  year,  if  return  in  7  days. 

Indefinite.  Reemployed  in  preference  to 
new  employees. 

10  months,  if  return  in  7  days. 

Indefinite. 


Indefinite,  if  return  in  7  days. 


Ditto. 

Ditto. 

Indefinite,  if  return  in  7  days. 
Ditto. 

Ditto. 

IS  months. 

No  rule  or  practice. 

Indefinite 

Indefinite,  if  return  in  7  days. 

Ditto. 

6  months. 

Indefinite,  if  return  in  7  days. 

Ditto. 

6  months. 

6  months,  if  return  in  7  days. 

Indefinite,  if  return  in  7  days. 

Ditto. 

Indefinite. 

Indefinite,  if  return  in  10  days. 
Indefinite,  if  return  in  7  days. 
Ditto. 

Ditto. 


MAINTENANCE  OF  WAY  EMPLOYES  (INCLUDING  RAILWAY  SHOP  LABORERS) 


Alton  R.  R 


A.  T.  &  S.  F.  Ry . 

P.  H.  &  S.  F.  Rv . 

G.  C.  A  S.  F.  Ry . 


C.  A  E.  I.  Ry _ _ _ 

C.  A  N.  W.  Rv . 2 

C.  B.  A  Q.  R.'R . 

C.  G.  W.R.  R . . 

C.  M.  St.  P.  A  P.  R.  R . 1 

C.  R.  I.  A  P.  Ry-C.  R.  I.  &  G.  Ry. 

C.  St.  P.  M.  A  O.  Ry . . 

Colo.  A  Sou.  Ry . . . 

D.  A  R.  G.  W.  R.  R . . 

E.  J.  A  E.  Ry . [ 


Ft.  S.  A  W est’n  Ry _ 

Ft.  W.  &  Den.  City  Ry. 

Gr.  Nor.  Ry . 


Gr.  B.  A  West’n  R.  R 
G.  C.  Lines: 


13 . 

ijo  (1)  8  (2)  4  (2). 


12  (1) . 

11 . 

16  (b)  IS  (b)„. 

2(k) . 

1(0 . 

6  (g)  26 . 

15 . 

17  (1) . 

14  . 

15  . 


11  (j) . 

25(o) . 

15 . 

Art.  2  (9)_ 


.  Indefinite,  if  report  in  10  days.  Employes 

with  less  than  2  years’  seniority  lose 
seniority  S  months  after  cut  off. 

.  Foremen,  mechanics,  helpers,  pumpers,  and 

equipment  operators  6  months,  if  return 
in  60  days.  M.  of  W.  laborers  6  months 
if  available  at  point.  Shop  labor  90  days 
if  available  in  5  days. 

.  Indefinite,  if  return  in  10  days. 

.  12  months,  if  return  in  7  days. 

•x  M.  of  W.  employes  indefinite,  if  return  in 
7  days.  Rule  16  (b)-lS  (b). 

.  Indefinite. 

.  Indefinite,  if  return  in  7  days. 

.  M.  of  W.  employes  12  months;  shop  labor 

indefinite,  if  return  in  10  days. 

.  Indefinite,  if  return  in  5  days. 

.  12  months. 

.  Indefinite,  if  return  in  7  days. 

x  M.  of  W.  employes  and  roundhouse  labor 

indefinite,  if  available  in  15  days.  Shop 
labor,  recalled  in  preference  to  new  men 
(practice). 

.  Indefinite. 

.  9  months,  if  return  in  10  days.  Applies  to 

employes  with  60  days  or  more  seniority. 

.  Indefinite,  if  return  in  10  days.  Not  appli¬ 
cable  to  extra  gangs  and  laborers  out  of 
sendee  9  mos. 

-  Indefinite,  if  return  in  15  days. 


N.  O.  T.  A  Mex.  Ry . 

B.  S.  L.  A  W.  Ry . 

Orange  A  XW.  Ry . . 

New  I.  A  Nor.  R.  R... . 


•2  (a) 


Indefinite. 


•  Shop  labor  reemployed  if  comparable  positions  are  open  within  12  months. 
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MAINTENANCE  OF  WAY  EMPLOYES  (INCLUDING  RAILWAY  SHOP  LABORERS)— 

Continued 


of  employes 
Under  which 
ed — Contd. 


Railroads 

Rule  No. 

Practice 

G.  C.  Lines— Continued. 

St.  L.  B.  &  Mex _ _ 

|2  (a) . 

Rio  G.  City  Ry . . 

San  B.  &  R.  G.  Val _ 

3  (d) . 

I.-Gr.  Nor.  R.  R . . . 

Ill.  Cent.  R.  R: 

Y.  &  M.  V.  R.  R . 

G.  &  S.  I.  R.  R . 

914  Ill.  Ter.  System.. . . 

jl5  &  29.. . 

X 

X 

Kan.  City  Sou.  Ry _ 

M.  &  St.  L.  R.'R . ." . 

7 _ 

M  St.  P.  &  S.  S.  M.  Ry . 

5  Art.  4 _ 

D.  So.  S.  &  Atl.  Ry. . 

5  Art.  4 _ 

Mn.-Kan.-T.  Lines  _ 

3  (i) . . 

Mn.  Pan.  R.  R _ 

3  (d) . 

IMnr.  Pac.  Ry _ _ _ 

19 . 

Nor.  W.  Pac.  R.  R . . . 

X 

St.  L.-S.  F.  Ry . . 

}l8 . . . 

St.  L.  S.  r .  u  16X.  ivy . . 

St.  L.  S.  W.  Ry _ _ _ 

)2-10 . 

So  Pac  (T.  &  N.  O.) . 

J 

2  (i) . . 

Sr>  Pac.  CPac.).  .  _  _ 

14  &  9 . 

San  T)  At  Ariz.  F.  Rv  _ _ 

37... . 

S  P  &  S.  Ry . 

15 . 

Tpt.  A  Pac.  Rv  _ 

2  (g)  &  5  (c)-- 

Un  Pac.  R.  R . . . 

E-ll  Art.  2.... 

Wabash  Rv _  _ 

9 . 

W'estern  Pac.  R.  R . 

15 . 

Conditions 


Indefinite. 

Indefinite,  if  return  in  10  days. 

M.  of  W.  indefinite,  if  retiurn  in  10  days; 

shop  laborers,  12  months.! 

Indefinite. 


Indefinite,  if  return  in  7  da|ys. 

Indefinite,  if  return  in  10  days. 

6  months,  if  return  in  7  days. 

12  months,  if  return  in  7  days. 

12  months,  if  return  in  10  days. 

Indefinite. 

12  months,  if  return  in  10  days.  Not  appli- 
cable  to  extra  gangs. 

Indefinite,  if  return  in  7  daiys. 

6  months,  if  return  in  5  da^s. 

Indefinite,  if  return  in  10  days.  Shop  labor 
90  days  if  available  within  10  days. 
Indefinite. 

Indefinite,  if  report  in  10  days.  Not  appli¬ 
cable  to  extra  gang  or  laborers  out  of 
service  for  9  mos. 

Indefinite.  Shop  labor  must  report  within 
10  days. 

Indefinite,  if  return  in  7  days. 

Ditto. 

Indefinite,  if  return  in  10  djays. 


{ 


SIGNAL  EMPLOYES 


I 


Art.  3  Sec.  6— 

J-Sec.  13  Art.  3.. 

44 . . . 

3  (e) . . 

23  . . 

Sec.  17 _ 

9 . 

8  (c) . 

Art’  3  (Q) 

Art.  3  (37) _ 

35 . 

Art.  3  Sec.  4 _ 

36 _ _ 

12  (hi  _ 

20  Art.  4 . 

39 . 

17  Art.  4 . 

18  Art.  4 . 

36 . 

Alton  R.  R . 

A.  T.  &  S.  F.  Ry . 

P.  H.  &  S.  F.  Ry. 
G.  C.  &  S.  F.  Ry. 
C.  &  N.  W.  Ry . 


C.  M.,  St.  P.  &  P.  R.  R-. 

C.  R.  I.  &  P.  Ry . . 

Gr.  Nor.  Ry . . 

Ill.  Cent.  R.  R . . . 

Ill.  Ter.  System . . 

M.  St.  P  &  S.  S.  M.  Ry.. 

Mo.  Pac.  R.  R . . 

Nor.  Pac.  Ry . . 


S.  Pac.  (T.  &  N.  O.) . 

So.  Pac.  (Pac.) . 

Tex.  &  Pac.  Ry . 

Un.  Pac.  R.  R.: 

East’n  Dist . . 

Cent.  Dist . 

Nor.  W.  Dist . 

So.  W.  Dist _ 

Wabash  Ry . 


IS  months,  if  return  in  10  days. 

Indefinite,  if  return  in  10  djays. 

Indefinite,  for  employees  with  more  than  1 
year’s  seniority.  Employes  with  less 
than  1  year  removed  frpm  list  after  12- 
month  lay-off. 

Indefinite. 

Indefinite,  if  return  in  10  days. 

Ditto. 

Ditto. 

Indefinite. 

Indefinite,  if  return  in  10  days. 

12  months,  if  return  in  10  days. 

12  months,  if  return  in  5  days.  Does  not 
apply  to  employes  wijth  less  than  6 
months’  seniority. 

6  months,  if  return  in  5  days. 

Indefinite,  if  return  in  10  days. 

12  months. 


Indefinite,  if  return  in  10  days. 


Indefinite,  if  return  in  10  days 


d. 


SHOP  CRAFTS 


Alton  R.  R _ 

X 

A.  T.  &  S.  F.  Ry . 

}24  (c).._ . 

O.  fr  F.  T.  Rv  .  _ 

18 . 

C.  &  I.  M.  Ry _ 

23 . 

C.  &  N.  W.  Rv  . . 

25 . 

C.  B.  &  Q.  R.'R . . 

24  (c)„ . — 

C.  G.  W.'R.  R  . . . 

27.'..' . 

C.  M.  St.  P.  &  P.  R.  R  . 

22 . 

C.  R.  I.  &  P.  Ry. . 

C.,  R.  I.  &  G.  Ry. ........... 

j 24-26 . 

Indefinite,  if  return  in  10  days. 

90  days,  if  return  in  5  days. 

Indefinite,  if  return  in  10  days. 

Indefinite,  if  return  in  15  days. 

Indefinite,  if  return  in  10  days. 

Indefinite,  if  return  in  7  days. 

Indefinite. 

“  | 

(3  years  for  blacksmiths,  i  electricians  and 

power  plant  employed;  indefinite  for 
I  other  crafts. 
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SHOP  CRAFTS— Continued 


Railroads 


Rule  No.  Practice 


Conditions 


C.  St.  P.  M.  &  O.  Ry . . . . .  x  Indefinite. 

Colo.  <fc  Sou.  Ry . . .  20 .  6  months,  if  return  in  7  days. 

D.  &  R.  G.  W.  R.  R .  26  (g) . .  Indefinite,  if  return  in  7  days. 

Dul.  Mis.  &  Nor.  Ry _  15 _ _ _  Indefinite. 

915  Dul.  Winn.  &  Pac.  Ry. .  27  &  31 .  Indefinite. 

E.  J.  &  E.  Ry . . .  26 .  Indefinite,  if  return  in  10  days. 

Ft.  S.  &  W.  Ry _  27 _ _  Indefinite. 

Ft.  W.  <t  Den.  City  Ry . .  22 .  9  months,  if  return  in  7  days. 

Gr.  Nor.  Ry .  20  (c)  &  (d)_ .  Indefinite,  if  return  in  7  days. 

Gr.  Bay  &  W.  R.  R _  29 _ Indefinite. 

G.  C.  Lines: 

N.  O.  T.  &  Mex.  Ry_ . ' 

B.  S.  I.  &  W.  Ry _ .... - ; 

Orange  &  N.  W.  Ry... . 

New  I.  &  Nor.  Ry - - I  21  (c)_ . . .  Indefinite,  if  return  in  15  days. 

St.  L.  B.  &  Mex.  Ry . 

Rio  G.  City  Ry . 

San  B.  &  Rio  G.  Val _ ...  , 

I.-Gr.  Nor.  R.  R . .  4  (c)_ .  Ditto. 

H.  &  Braz.  Val.  Ry . i  16  (c)_ .  Indefinite,  if  return  in  7  days. 

m‘  yen&  M.  V~~R.  r””II”””I  l29 .  Indefinite. 


Ill.  Ter.  System .  19 

Elan.  City  Sou.  Ry... .  18 

La.  &  Ark.  Ry .  9. 

Lake  Supr.  &  I.  R.  R .  22 

M.  &  St.  L.  R.  R .  20 


19  . .  Indefinite,  if  return  in  10  days. 

18  (c)- .  12  months. 

9 .  Indefinite,  if  return  in  10  days. 

22 . . .  Indefinite. 

20  .  “ 


M.  St.  P.  &  S.  S.  M.  Ry.. .  23 .  6  months,  if  return  in  10  days. 

D.  So.  S.  &  Atl.  Ry . .  21 .  Indefinite. 

Mo.-Kan.-T.  Lines .  9  (d)_ .  6  months,  if  return  un  7  days;  except  Back 

Shop  employes  are  indefinite. 

Mo.  Pac.  R.  R . .  21  (b)_ . Indefinite,  if  return  in  15  days. 

Nor.  Pac.  Ry - -  25  (b)_ .  Indefinite. 

Nor.  W.  Pac.  R.  R .  19 . 

St.  L.-S.  F.  Ry . ) 

St.  L.-S.  F.  &  Tex . >1 .  Indefinite. 

Ft.  W.  &  Rio  G.  Ry . I 

St‘  St.SD  s'  Wy  Ry.'of  TeV.::::::  }18 .  Indefinite,  if  return  in  15  days. 

So.  Pac.  (T.  &  N.  6.) .  24  &  25 .  6  months,  if  return  in  7  days. 

So.  Pac.  (Pac.) . j  22 .  2  years,  if  return  in  5  days.  Does  not  apply 

o  employes  with  less  than  6  months’ 
seniority. 

S.  P.  &  S.  Ry _ _ _  20  (c) . . . .  6  months,  if  return  in  7  days. 

Tex.  &  Pac.  Ry _ _ _  19  (g) - Indefinite. 

Un.  Pac.  R.  R .  27 . 

Wabash  Ry. .  21  (a). . 

Western  Pac.  R.  R .  23 .  “ 


STATIONARY  FIREMEN  AND  OILERS 


Alton  R.  R .  30  <fc  31 . 

C.  &  N.  W.  Ry .  25 . 

C.  B.  ii  Q.  R.  R . 

C.  M.  St.  P.  &  P.  R.  R_ .  1  (c)_ . 

C.  R.  L  <fc  P.  Ry.-C.  R.  L  &  G.  R y.  19 . 

C.  St.  P.  M.  &  O.  Ry_ . 

Dul.  Winn.  &  Pac.  Ry _ 

Gr.  Nor.  Ry . .  15  (c)_ . 

HI.  Cent.  R.  R _ - _  29 . . 

Kan.  City  Sou.  Ry _  20  (c)_ . 

M.  St.  P.  &  S.  S.  M.  Ry . .  23  (7)„ . 

Mo.  Pac.  R.  R .  16  (c)_ . 

Nor.  Pac.  Ry . - . . .  19 . 

Tex.  &  Pac.  Ry . 

Un.  Pac.  R.  R .  32  &  34  Art.  6. 


Indefinite,  if  return  in  10  days. 

Indefinite,  if  return  in  7  days. 

Shop  labor  reemployed  if  comparable 
positions  are  open  within  one  year. 
Indefinite,  if  return  in  7  days. 

3  years. 

Indefinite. 

44 

Indefinite,  if  return  in  7  days. 

12  months,  if  return  in  10  days. 

12  months. 

6  months,  if  return  in  10  days. 

12  months,  if  return  in  7  days. 

Indefinite,  if  return  in  10  days. 

Indefinite 

Indefinite,  if  return  in  10  days. 


LONGSHOREMEN  AND  MARINE  EMPLOYES 


HI.  Cent.  R.  R _ 

Nor.  W.  Pac.  R.  R. 
Wabash  Ry _ 


Indefinite. 

Indefinite,  if  return  in  7  days. 
Indefinite. 
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916  AGENTS  AND  TELEGRAPHERS 


Railroads 


Alton  R.  R . 

A.  T.  &  S.  F.  Ry . 

G.  C.  &  S.  F.  Ry . 

C.  &  E.  I.  Ry . 

C.  &  N.  W.  Ry . 

C.  B.  &  Q.  R.  R . 

C.  M.  St.  P.  &  P.  R.  R . 

C.  R.  I.  <fc  P.  Ry.... . 

C.  R.  L  &  G.  Ry . 

C.  St.  P.  M.  &  O.  Ry . 

Colo.  &  Sou.  Ry . 

D.  &  R.  G.  W.  R.  R . 

D.  M.  <fc  N.  Ry . 

Ft.  S.  &  Western  Ry . 

Gr.  Nor.  Ry . 

G.  C.  Lines: 

N.  O.  T.  &  Mex.  Ry . 

B.  S.  L.  &  W.  Ry . 

Orange  &  N.  W.  Ry . 

New  I.  &  Nor.  Ry . 

St.  L.  B.  &  Mex.  Ry _ 

Rio  G.  City  Ry . 

San  B.  &  R.  G.  Val.  Ry. 
I.-G.  N.  R.  R . 

HL  Cent.  R.  R . 

Y.  <fc  M.  V.  R.  R . 

G.  &  S.  I.  R.  R . 

Ill.  Terminal . 

L.  A.  &  T.  R.  R _ 

Mid.  Val.  R.  R . 

K.  O.  &  G.  R.  R _ 

O.  C.  Ada-A . 

M.  &  St.  L.  R.  R . 

M.  St.  P.  &  S.  S.  M.  Ry . 

I.  S.  S.  &  A.  Ry . 

M.-K.-T.  Lines . 

Mo.  Pac.  R.  R . . . 

Nor.  Pac.  Ry . 

Nor.  West.  Pac.  Ry . 

St.  L.-S.  F.  Ry . 


St.  L.  S.  W.  Ry . 

St.  L.  S.  W'.  of  Tex. 
San  Diego  &  Ariz.  E— 

Sou.  Pac.  (Pac.) . 

Tex.  &  Pac.  Ry . 

Un.  Pac.  R.  R.: 

Eastern  Dis . 

Central  Dis . 

Northwestern  Dis.. 
Southwestern  Dis.. 
West.  Pac.  R.  R . 


Rule  No. 


45  (d) . 

8 . 

6(e).  17  (b). 
3(1) . 


24  (b). 
25(h). 
13 _ 


Art.  7  (c)  16  (e) 


£(s). 


14  (e). 

20(g). 


} . 


3  (b) . 

10(g) . 

Art.  6  (g)-. 
15(a)  &  (e). 
Art.  8,  par. 


►19  Par.  4. 


4  (1) . 

21(a)  &  (b). 
Art.  10  (c)~ 


31  (d). 

40 _ 

7(h).. 
6(v).. 
30  (C). 


Practice 


.x 

x 


X 

X 


X 

X 


Conditions 


Indefinite. 

Indefinite. 

Indefinite. 

One  year— if  return  in  7  days. 
6  months. 

Indefinite. 

Indefinite. 

Indefinite. 

6  months,  if  return  in  30  days. 
6  months,  if  return  in  15  days. 
Indefinite. 

1  year. 

Indefinite. 


Indefinite,  if  return  in  7  days. 


6  months. 

1  year. 

6  months,  if  return  in  15  days. 

Indefinite. 

Indefinite. 

Indefinite. 

6  months,  if  return  in  15  da£s. 

12  months. 

12  months,  if  return  in  7  days. 

6  months,  if  return  in  10  days. 

Extra  employees  protected  for  90  days. 
Employees  with  5  years)  seniority  pro¬ 
tected  for  ISO  days. 

Indefinite,  if  return  in  15  d^ys. 

Indefinite. 

Indefinite. 

Indefinite,  if  return  in  15  days. 

2  years,  if  return  in  10  days! 

Indefinite. 

1  year,  if  return  in  15  days. 

Indefinite. 

Indefinite,  if  return  in  15  days. 


TRAIN  DISPATCHERS 


A.  T.  &  S.  F . . 

)3 

G.  C.  &  S.  F.  Ry . 

Burl.-R.  I.  R.  R . 

J  . 

X 

C.  A  E.  I.  Rv  .  _ 

14 . . 

C.  &  I.  M.  R.  R— . . 

C.  M.  St.  P.  <fc  P.  R.  R . 

X 

C.  R.  I.  &  P.  Rv . 

9  (in) . 

D.  &  R.  G.  W\  R.  R . . . 

16 . 

Gr.  Nor.  Ry 

14 . 

917  G.  C.  Lines: 

N.  0.  T.  &  Mex.  Ry _ 

B.  S.  L.  &  W.  Rv . 

►6  (c) . . 

Orange  &  N.  W.  Rv _ 

New  I.  &  Nor.  R.  R _ _ 

St.  L.  B.  &  Mex.  R.  R . 

Rio  G.  City  Ry _ 

6  (m) _ 

San  B  &  R.  G.  Val . 

T-Or  Nor  R.  R 

Ill.  Cent.  R.  R . 

} . . . 

X 

X 

Y.  &  M.  V.  Ry . 

M.  <fc  St.  L.  R.  R  . 

/ 

Mo.  Pac.  R.  R . - . 

10(0 . 

Indefinite,  if  return  in  30  d^ys. 

Indefinite. 

Indefinite. 

No  rule  or  practice. 

Indefinite. 

6  months,  if  return  in  10  dalys. 
Indefinite,  if  return  in  10  djiys. 
Indefinite,  if  return  in  20  dpys. 


Indefinite,  if  return  in  10  d)ays. 


I 

Indefinite,  if  return  in  10  dlays. 
Indefinite. 


Indefinite. 

Indefinite. 
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TRAIN  DISPATCHERS— Continued 


Railroads 

Rule  No. 

Practice 

Conditions 

Nor  Pac.  Rv  _ _ _  ..  _ ! 

4  <e) _ _ 

Indefinite,  if  return  in  15  days. 

1  year,  if  return  in  30  days. 

6  months,  if  return  in  10  days. 

Indefinite. 

St.  L.-S.  F.  Ry . I 

4  (cj  (i) _ 

Sou.  Pac. -Pacific _ 1 

23(0- . 

Tex  A  Pac.  Rv. _ _ 1 

X 

Union  Pac.  R.  R _  _ _ j 

4  (i) . 

1  year,  if  return  in  15  days. 

J 

Y  A  RDM  ASTER 


C  M.  St.  P.  4  P.  R.  R . . 

X 

Condidered  officials  and  each  case  handled 

M  &  St.  L.  R.  R . 

X 

individually. 

Indefinite. 

DINING  CAR  EMPLOYES 


C.  M.  St.  P.  &  P.  R.  R . 

X 

12  months,  if  return  in  10  days. 

12.  months,  if  return  in  7  days. 

Indefinite. 

C  R  I  &  P.  Ry  . - 

15 . 

Ill,  Cent.  R.  R _  _ 

X 

M  St  P.  <fc  S.  S.  M.  Ry . 

Indefinite,  if  return  in  7  days. 

6  months,  if  return  in  7  days. 

Indefinite. 

Mo.  Pac.  R.  R _ _ 

Tex.  &  Pac.  Ry _ _ _ _ 

X 

Union  Pac.  R.  R . 

10  Art.  1 . 

Art.  4  Sec.  (i)  — 

Indefinite,  cooks,  if  available  in  10  days. 
Indefinite,  stewards,  no  qualification. 

MISCELLANEOUS 


A.  T.  &  S.  F.  Ry. 
C.  &  E.  I.  Ry.... 


C.  &  N.  W.  Ry . 

C.  B.  &  Q.  R.  R . 


C.  R.  I.  &  P.  Ry . 

C.  R.  I.  &  G.  Ry . 

D.  M.  &  N.  R.  R . 


Gr.  Nor.  Ry. 


III.  Cent.  R.  R . . 


M.  &  St.  L.  R.  R . 

M.  St.  P.  &  S.  S.  M.  Ry. 

M.-K.-T.  Lines . 

Nor.  Pac.  Ry. . 


Northwestern  Pac.  R.  R. 
St.  L.-S.  F.  Ry . 


St.  L.  S.  W.  Ry . 

St.  L.-S.  F.  of  Tex. 
Tex.  &  Pac.  Ry . 


Wabash  Ry. 


11. 


17 


8  (L.  <t  M.)... 


>22.. 


x 

X 


X 

X 


X 

X 

X 


X 

X 


X 

X 


Indefinite.  Special  officer  and  brick  ma¬ 
son. 

Indefinite.  Train  porters  and  draftsmen. 
Recalled  in  preference  to  new  men. 
Indefinite.  Ore  dockmen. 

12  months.  Engineering  department  em¬ 
ployees. 

fndefinite.  Freight  and  passenger  traffic 
and  engineering  employees. 

Indefinite.  Dock  laborers  and  coal  dock 
mechanics. 

Indefinite,  if  return  in  10  days.  Telephone 
and  telegraph  maintenance  and  construc¬ 
tion  employees. 

Indefinite.  Freight  claim  agents  and  in¬ 
vestigators. 

Indefinite.  Special  agents. 

Indefinite.  Linemen,  if  return  in  15  days. 
Indefinite.  Train  porters. 

12  months,  if  return  in  7  days.  Telephone 
and  telegraph  maintenance  and  construc¬ 
tion  employees. 

Indefinite.  Electrical  employees. 
Indefinite.  Executives;  tie  and  timber  in¬ 
spectors. 

fndefinite,  if  return  in  15  days.  Train  por¬ 
ters. 

Indefinite.  Engineering  employees  & 
Train  porters. 

Indefinite.  Special  agents. 
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Plaintiffs’  Exhibit  39 


The  Association  of  Western  Railways,  Room  482,  Union  Station 

Bldg.,  Chicago,  Illinois 


Statement  showing  total  number  of  employes  on  furlough  as  of  August  29,  1985 — 

Western  railroads 


Railroads 

Num¬ 
ber  of 
employ¬ 
es 

Alton  R.  R . . . . 

1,344 

1,574 

300 

Atch.,  Topeka  St  S.  Fe  Sys.: 

Atdb.,  Topeka  &  S.  Fe  Ry _ _ 

Panhandle  Si  Santa  Fe  Ry _ 

Gulf,  Colo.  &  Santa  Fe  Ry _ 

552 

Burlington- Rock  Island  R.  R . . 

36 

Chgo.  Si  East’n  Illinois  Ry . . . . 

1,016 

SO 

Chgo.  &  Illinois  Midland  *Ry . . . 

Chicago  Si  North  Western  Ry _ 

5.952 

1,666 

717 

Chgo.,  Burlington  &  Quincy  R.  R.. _ 

Chicago  Great  Western  R.  R . 

Chgo.,  Mil.,  St.  Paul  Si  Pac.  R.  R _ 

4, 439 

4,724 

289 

Chgo.'^  Rock  Isld.  Si  Pac.  Lines: 

Chgo.,  Rock  Isld.  Si  Pac.  Ry..., . 

C^ga,  Rook  Isld.  Sz  Ojilf  Rv  - 

Chgo.YSt.  Paul,  Mpls.  Si  Oma.  Ry. . 

516 

Colorado  Si  Southern  Ry . 

13S 

Den.  Si  Rio  Grande  West’n  R.  R . . 

562 

Duluth,  Missabe  Si  Nor.  Ry . 

419 

Duluth,  Winnipeg  &  Pacific  Ry . . 

101 

Elgin,  Joliet  Si  Eastern  Ry . . 

1,810 

56 

Ft.  Smith  Si  Western  Ry . . . 

Ft.  Worth  Si  Denver  City  Ry _ _ 

131 

Great  Northern  Ry _ ....! _ 1 . 

1.S5S 

39 

Green  Bay  Si  Western  Ry . . . 

Gulf  Coast  Lines: 

New  Orleans,  Tex.  Si  Mex.  Ry. . 

Beaum’t.  Sour  Lake  Si  West’n  Ry _ 

Orange  Si  Northwestern  R.  R.„ _ 

251 

New  Iberia  Si  Northern  Ry . 

St.  Louis,  Brsvle.  &  Mexico  Ry . 

Rio  Grande  City  Ry.. . . 

4S4 

San  Benito  Si  Rio  Grande  Val  Ry . 

Houston  &  North  Shore  Ry . . 

4 

Int’l-Gr.  Nor.  R.  R..  . . . . 

1,321 

Houston  Si  Brazos  Valiev  Ry . 

1 

San  Antonio,  Uvalde  Si  Gulf  R.  R _ 

49 

Railroads 

Num¬ 
ber  of 
employ¬ 
es 

Illinois  Central  System: 

Illinois  Central  R.  R . . 

8,062 

794 

Yazoo  Si  Miss.  Valley  R.  R _ 

Gulf  Sc  Ship  Island  R.  R _ 

225 

Illinois  Terminal  System . . . . 

55 

Kansas  City  Southern  Ry . . . 

Texarkana  <fc  Ft.  Smith  Ry _ 

|  292 

Louisiana  &  Arkansas  Ry _ _ _ 

60 

La.,  Ark.  Si  Texas  Ry _ _ _ 

23 

Lake  Superior  &  Ishpeming  Ry . . 

11 

Midland'  Valley  R.  R . . . 

83 

Kan.,  Okla.  Si  Gulf  Ry _ _ 

55 

Okla.  City-Ada-Atoka*  Ry . . . 

35 

Minneapolis  Si  St.  Louis  R.  R _ 

319 

Mpls!,  St.  Paul  Si  S.  S.  Marie  Ry _ 

1,200 

100 

Dul.,  So.  Shore  &  Atlantic  Ry _ 

Missouri-Kansas-Texas  Lines  _ _ 

785 

Missouri  Pacific  R.  R . . . 

Missouri-Illinois  R.  R . . 

}  2,751 

Northern  Pacific  Ry _ _ 

1,643 

62 

Northwestern  Pacific  R.  R _ 

Nevada  Northern  Ry . . . 

St.  Louis-San  Francisco  Ry _ _ _ 

2,590 

63 

St.  Louis,  San  Fran.  Si  Tex.  Ry.. _ 

Ft.  Worth  Si  Rio  Grande  Ry . . 

5 

St.  Louis  Southwestern  Ry . 

670 

St.  Louis  Southwest’n  Ry.  of  Tex . 

Southern  Pacific  (T.  Si  N.  O.  R.  R.) . 

Southern  Pacific  (Pacific) . . 

645 

1,055 

2,904 

San  Diego  Si  Arizona  East’n  Ry . . 

4 

Spokane,  Portland  &  Seattle  Ry _ _ 

224 

Texas  Si  Pacific  Ry . . . 

1, 60S 

Toledo,  Peoria  Si  Western  Ry . 

Union  Pacific  R.  R . . . 

3,962 
3, 201 
328 

Wabash  Ry . . . . . . . 

Western  Pacific  R.  R . . 

Total  number  employes _ _ 

64,443 

Revised  May  8,  1936 
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300 
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36 

1,016 
80 
5, 952 
1,666 
717 
4, 439 

4, 724 
289 
516 
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1,810 
66 
131 
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922  Plaintiffs’  Exhibit  41 

Bureau  of  Information  of  the  Southeastern  Railways,  Room  706, 
Investment  Building,  Washington,  D.  C. 


Number  of  employes  on  furlough  as  of  August  29,  1935  on  carriers  listed — South¬ 
eastern  territory 


Railroads 

Number 
of  em¬ 
ployes 

Railroads 

Number 
of  em¬ 
ployes 

Atlanta,  Birmingham  &  Coast _ 

150 

1,859 

66 

190 

32 

8, 287 
7S 
596 
73 
332 
5,832 
11 

1,268 

1,367 

Norfolk  Southern . . . . 

187 
4, 189 
355 
1, 543 
8,230 
212 

1,484 

260 

566 

89 

139 

527 

Atlantic  Coast  Line . . . 

Norfolk  &  Western . . . 

Atlanta  <fc  West  Point -Western  Railway 
of  Alabama.  . . . . 

Richmond,  Fredericksburg  &  Potomac- 
Seaboard  Air  Line.. . 

Central  of  Georgia.. . . 

Southern . 

Charleston  <fc  Western  Carolina . 

Alabama  Great  Southern . 

Chesapeake  <fc  Ohio . . . . . 

Cincinnati,  New  Orleans  <fc  Texas 
Pacific . . . 

Columbus  &  Greenville . . . . 

Florida  East  Coast.. . . . 

Georgia  Southern  &  Florida.. _ 

Georgia.. . . . 

New  Orleans  &  Northeastern..  .. 

Gulf,  Mobile  <fc  Northern.. . . 

Northern  Alabama . 

Louisville  &  Nashville . . . 

Tennessee  Central . . . . 

Mississippi  Central . . . . 

Virginian . . . . . 

Mobile  &  Ohio . - . 

Total . 

37,922 

Nashville,  Chattanooga  <fc  St.  Louis _ 

5/19/36. 

923  Plaintiffs’  Exhibit  42 

Bureau  of  Information  of  the  Southeastern  Railways,  Room  706, 
Investment  Building,  Washington,  D.  C. 

Number  of  employes,  by  g-pups,  on  furlough  August  29,  1935,  separated  according 
to  periods  of  time  they  retain  their  seniority  rights,  and  the  number  of  roads  reporting 
such  employes  on  which  such  periods  of  time  prevail — Southeastern  railroads 


Group  of  employes 

Seniority  rights  are  retained— 

Total 

i 

Indefinitely 

3  years 

1  year 

12  to  18 
months 

6  months 

Number 

of— 

Number 

of- 

Number 

of— 

Number 

of— 

Number 

of— 

Number 

of- 
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of- 
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PS 

Engineers . . . 

L 135 
7,440 
554 

6,538 

2,830 

5,733 

106 

9,524 

29 
871 
27 
11 
13 
|  138 

20 

26 

8 

21 

20 

16 

4 

19 

5 

22 

9 

4 

2 

9 

1, 135 
7,440 
571 

8,250 

3,176 

5,805 

106 

10,219 

39 

977 

27 

11 

13 

153 

20 

26 

11 

> 

26 

25 

19 

4 

23 

6 

25 

9 

4 

2 

10 

Firemen  (Including  Hostlers). 
Conductors . 

mmm 

17 

1,712 

33 

3 

t 

5 

1 

Trainmen  (Including  Yard 
Foremen,  Yard  Helpers 
and  Switchtenders)... _ 

Clerical,  Station  and  Store- 
hnnse  Emploves 

167 

27 

3 

2 

146 

1 

Maintenance  of  Way  Em- 
,  ployes  (Including  Railway 
Shop  Laborers) _ 

45 

1 

/ 

Signal  Employes..  _ 

Shop  Crafts  (Including  Coach  ; 
Cleaners)  _ _ _ 

356 

1 

304 

10 

27 

2 

1 

1 

35 

1 

1 

_ 

Stationary  Firemen  and  Oil-  , 
ers,.  . . . 

Agents  and  Telegraphers _ 

Train  Dispatchers  _  _ 

---- 

---- 

— 

---- 

79 

2 

Yardmasters  .  _  _ 

■MB 

■■Ml 

Dining  C!«r  Employes. 

S9H 

Miseellanonnq  Classes 

BBS 

15 

1 

Total,  all  groups _ 

BBS 

34,949 

n 

401 

---- 

535 

.... 

146 

— 

35 

1,856 

— 

37,922 

— — 

5/19/36 


924  Plaintiffs’  Exhibit  43 

Bureau  of  Information  of  the  Southeastern  Railways,  Room  706,  Investment  Building,  Washington,  D.  C. 

Number  of  employes,  by  groups ,  who  were  on  furlough  on  August  29,  1935 ,  according  to  affidavits  of  officers  of  the  railroads  listed — southeastern 

territory 
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includes  train  porters,  officials,  shop  foremen,  and  telegraph  and  telephone  laborers. 

6/19/36. 
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See  footnotes  at  end  of  table. 
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927  *  Until  failure  to  report  after  notification.  4  Provided  they  renew  address  each  00  days  and  return  to  service  10  days  after 

*  Provided  they  return  to  service  at  time  specified  In  recall.  notification. 

*  Provided  they  keep  employing  officer  informed  of  address,  and  return  to  scrvico  within  *  Provided  thoy  return  to  servlco  within  30  days  after  notification. 

10  days  after  notification.  •  Provided  thoy  return  to  service  within  15  days  after  notification. 
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928  Plaintiffs*  Exhibit  45 

Bureau  of  Information  of  the  Eastern  Railways, 

Grand  Central  Terminal,  Room  5710, 

New  York,  March  SO,  1936. 

Executive  committee:  H.  A.  Enochs,  Chief  of  Personnel,  Penna. 
R.  R.  System;  C.  W.  Galloway,  Vice-Pres.,  Baltimore  &  Ohio  System; 
R.  L.  Pearson,  Vice-Pres.  and  Gen.  Mgr.,  N.  Y.,  N.  H.  &  H.  R.  R.; 
R.  W.  Brown,  Vice-President,  Reading-Jersey  Central  Lines;  John  G. 
Walber,  Vice-Pres.,  Personnel,  N.  Y.  C.  System;  R.  E.  Woodruff, 
Vice-Pres.,  Erie  R.  R.;  E.  J.  McClees,  Executive  Secretary;  H.  E. 
Jones,  Secretary;  (telephone,  Murray  Hill  2-1742). 

Circular  Letter  No.  1304-28 

AFFIDAVIT  SHOWING  THE  NUMBER  OF  AND  RULES  COVERING  FURLOUGHED 

EMPLOYEES 

Personal 

To  all  bureau  members: 

In  response  to  our  Circular  Letters  Nos.  1304-26  of  November  27, 
1935,  and  1304-27  of  January  3, 1936,  we  were  furnished  with  the  total 
number  of  employees  oh  your  Road  who,  on  August  29,  1935,  had  the 
status  of  furloughed  employees: 

It  is  now  desired  by  the  Committee  of  Railway  Counsel  that  number 
of  employees  so  reported,  or,  if  any  revisions  were  made,  the  revised 
number  reported,  be  submitted  in  affidavit  form  so  that  such  data  may 
be  offered  as  evidence  in  court  in  the  trial  of  the  pension  case.  The 
Committee  of  Counsel  desires  also  that  agreement  rules  or  established 
practices  covering  the  right  of  furloughed  employees  to  return  to 
service  be  prepared  for  submission  as  evidence  in  such  trial  and  that 
they  be  supported  also  by  affidavit. 

The  form  of  affidavit  to  be  followed  in  this  connection  and  as 
prescribed  by  Committee  of  Railway  Counsel,  is  attached  hereto. 
This  affidavit  should  be  drawn  in  the  name  of,  and  executed  by,  the 
appropriate  officer  as  described  therein.  It  will  be  seen  that  the  rules 
or  practices  involved  are  to  be  shown  in  the  form  of  exhibits  which  are 
to  be  a  part  of  and  attached  to  the  affidavit. 

The  number  of  employees  to  be  reported  should  be  distributed  in 
this  affidavit  in  accordance  with  the  various  occupational  groups  into 
which  they  may  fall,  as  follows:  Engineers;  Firemen  (including 
hostlers);  Conductors;  Trainmen  (including  yard  foremen,  yard 
helpers  and  swi tch tenders) ;  Clerical  and  station  employees;  Main¬ 
tenance  of  way  employees  (including  railway  shop  laborers);  Signal 
employees  ;  Shop  crafts;  Stationary  firemen  and  oilers;  Longshoremen 
and  marine  employees;  Agents  and  telegraphers;  Train  dispatchers; 
Yardmasters;  Dining  car  employees. 

929  It  may  be  that  on  August  29,  1935,  there  were  classes  or 
groups  of  employees  who  had  the  status  of  furloughed  employ¬ 
ees  other  than  those  coming  within  the  classes  specifically  mentioned 
above.  If  so,  such  other  classes  should  also  be  listed  in  the  affidavit 
and  a  proper  exhibit  prepared  and  submitted  covering  them.  In 
other  words,  the  classes  specifically  mentioned  above  are  not  to  be 
considered  exclusive. 
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A  separate  form  of  exhibit,  which  calls  for  the  rule  or  practice  under 
which  the  rights  to  return  to  service  are  provided  or  recognized,  should 
be  prepared  and  furnished  for  each  separate  group  as  listed  in  the 
affidavit,  and  each  separate  exhibit  should  be  separately  numbered. 
Copy  of  each  agreement  covered  by  the  respective  Exhibits  should  also 
be  furnished. 

It  is  requested  that  each  exhibit  be  furnished  us  in  duplicate.  (It 
will  not  be  necessary  to  furnish  the  affidavit  in  duplicate.) 

It  would  be  appreciated  if  prompt  attention  is  given  to  this  matter 
and  executed  affidavit  and  exhibits  are  returned  at  the  earliest  possible 
date. 

Please  acknowledge  receipt. 

Yours  truly, 

E.  J.  McCl^ss, 
Executive  Secretary. 

Note. — Suggest  affidavits  and  exhibits  be  furnished  on  legal  size 


paper. 


El.  J.  Me. 


930  In  the  Supreme  Court  of  the  District  of  Columbia 

No.  60,397  in  equity 

l 

The  Alton  Railroad  Company  and  Others,  plaintiffs, 


William  S.  Bailey,  Octave  Harris  Barnes,  and  Others, 

INTERVENERS, 


Railroad  Retirement  Board,  and  Murray  W.  Latimer,  James 
A.  Dailey,  and  Lee  M.  Eddy,  Individually  and  as  Members  of 
Railroad  Retirement  Board,  and  Guy  T.  HelverJng,  Indi¬ 
vidually  and  as  Commissioner  of  Internal  Revenue,  de¬ 
fendants. 

Affidavit 


On  behalf  of 


company 


poses  and  says:  That  he  is 
office  is  located  in 


(Title) 


(City) 


State) 


- ,  being  first  duly  sworn,  de- 

of - ancj  that  his 

(Name  of  Company) 


That  he  makes  this  affidavit  with  knowledge  that  it  is  jo  be  used 
as  evidence  in  the  trial  of  the  above  entitled  case  or  at  aqy  hearing 
that  may  be  held  therein; 

That  as  such  officer  of  said  Company  he  has  knowledge  of  the 
existence,  provisions  and  operation  of  agreements  which  provide 
standards  of  rates  of  wages  and  rules  covering  working  conditions,  and 
has  knowledge  of  established  practices  between  the  said  Company 
and  the  various  groups  of  its  employees; 

931  That  as  such  officer  he  has  caused  to  be  made  j  under  his 
direction  and  supervision,  an  examination  of  th[e  records 
regularly  kept  in  the  due  course  of  business  of  said  Company,  to  ascer¬ 
tain  the  number  of  persons  who  had  been  in  the  employment  of  said 
Company  and  who  had  been  furloughed  prior  to  August  j  29,  1935, 
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and  who  on  said  date  were  still  on  furlough  from  the  service  of  said 
Company,  but  who  under  the  rules  in  or  a  part  of  the  agreements  re¬ 
ferred  to  above  or  under  the  practice  in  existence  on  this  railroad,  had 
the  right  to  return  to  such  service  if  and  when  reached  in  the  order  of 
their  seniority; 

That,  based  on  said  knowledge  and  said  examination,  affiant  states 
that  on  August  29,  1935,  the  number  of  furloughed  employees,  their 
classes,  and  the  schedule  rules  or  established  practices  giving  them  such 
seniority  right  to  return  to  service,  were  as  hereinafter  set  out: 

Class  of  employees  Number  furloughed 

That  the  matter  of  such  retention  of  said  seniority  right,  that  is  to 
say,  the  right  to  return  to  service  if  and  when  reached  in  the  order  of 
seniority  standing,  is  covered  by  specific  provisions  in  or  a  part  of  the 
agreements  mentioned  in  the  next  preceding  paragraph  or  by  under¬ 
stood  practice  and  which  are  fully  set  out  for  the  respective  classes  of 
employees  in  exhibits  attached  hereto,  marked  1  to  _  _ ,  inclusive. 


(Title) 


(County) 


(State) 


Subscribed  and  sworn  to  before  me  this - day  of - ,  1936. 

[seal] 


Notary  Public . 

My  Commission  expires - . 

932  Exhibit - of  Series  1  to  inclusive.  _ 

company.  Class  of  employees _ _  Effec¬ 
tive  date  if  agreement  exists _  Rule  or  prac¬ 

tice:  (Copy  rule  with  citation  of  page  or  article,  or  set  out  practice  if 
no  rule  exists.) 


933  Plaintiffs’  Exhibit  46 

Bureau  of  Information  of  the  Eastorn  Railways,  Room  5710,  Grand  Central  Terminal,  New  York 

Maximum  length  of  time  seniority  rights  may  be  retained  by  the  classes  of  employees  shown  while  on  furlough  due  to  reduction  in  force,  on  railroads 
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[936]  Maximum  length  of  time  seniority  rights  may  be  retained  by  the  classes  of 
employees  shown  while  on  furlough  due  to  reduction  in  force,  on  railroads  listed , 
eastern  territory 


Railroads 

Yardmasters 

Dining  Car  E: 

mployees 

Rules 

Practices 

Rules 

Practices 

Baltimore  Ar  Ohio.  _ 

Indefinite _ 

1 

J 

Indefinite. 

indefinite. 

Boston  &  Maine . . 

Central  Railroad  of  New  Jersey.. 

Indefinite  1 _ 

Monongahela _ 

Indefinite _ 

PAnnsylvapia 

See  Note  : . 

Indefinite 1 _ 

Other  Miscellaneous  Classes 


Railroads 


Baltimore  &  Ohio _ 

Bessemer  &  Lake  Erie 
Boston  &  Maine _ _ 


Central  Railroad  of  New  Jersey _ 

Chicago,  Indianapolis  &  Louisville. 
De  la  ware,  Lackawanna  &  West¬ 
ern. 

Erie . 

Lehigh  Valley.. . . 

New  York  Central  System: 

New  York  Central  R.  R . 


C.  C.  C.  &  St.  L.  ....... 

Chicago  River  <fc  Indiana 

Indiana  Harbor  Belt _ 

Michigan  Central . . 

N.  Y.  C.  <fc  St.  L . 

N.  Y.,  N.  H.  <fc  H . 


N.  Y.,  0.  &  W. 


See  footnote  at  end  of  table. 


Classes 

Rules 

Practices 

| 

Engineering  Department  Employees 
Police  Department  Employees _ 

Indefinite. 

indefinite. 

Crossing  Watchmen _ " . . 

indefinite. 

Cooks  in  Maintenance  of  Way  De¬ 
partment. 

Crossing  Watchmen . . 

[Indefinite. 

i 

Indefinite _ 

Bridge  &  Building  Mechanics _ 

Indefinite _ 

Shop"  and  Engineering  Department 
Specialists. 

Milk  Car  Messengers _ 

[Indefinite. 

Indefinite. 

Technical  Forces _ _ 

Indefinite.4 

Police  Department  Employees _ 

indefinite. 

Civil  Engineers . . . 

Indefinite. 

Crossing  Watchmen.. . . 

Indefinite. 

Engineering  Department  Employees 
Police  Department  Employees _ 

Indefinite. 

Indefinite. 

Various  Clerical  Employees  in  Gen¬ 
eral  Offices,  etc. 

Assistant  Engineers,  Draftsmen, 
Computers,  Inspectors,  etc. 

Signal  Foremen . . 

Indefinite. 

Indefinite. 

Indefinite  10... 

Grain  Elevator  Employees _ 

Indefinite _ 

Milk  Messengers _ 

Indefinite. 

Freight  Solicitors _ 

1  Indefinite. 

Claim  Agents,  Investigators,  Super¬ 
vising  Safety  Agents,  Safety 
Agents,  Nurses,  Clerical  Employ¬ 
ees,  Photographers  and  Motion 
Picture  Operators. 

Police  Department  Employees - 

Lumber  Inspectors _ 

!  Indefinite. 

!  Indefinite. 
Indefinite. 

Crossing  Watchmen _ 

Indefinite. 

Supervisors _ _ _ _ _ 

Indefinite. 

Car  Foremen _ 

Indefinite. 

Car  Foremen _ 

i  Indefinite. 

Supervisory  Employees. _ 

i  Indefinite. 

Crossing  Watchmen _ 

1  Indefinite. 

Police  Department  FmplnypifiS 

Indefinite. 

Crossing  Watchmen _ 

Indefinite 

Police  Department  F.mplnyflfts 

Indefinite.4 

Police  Department  Employees . 

Indefinite. 
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I 

Maximum  length  of  time  seniority  rights  may  he  retained  by  the  dosses  of  employees 
shown  while  on  furlough  due  to  redudion  in  force,  on  railroads  listed,  eastern 
territory — Continued 


Railroads 


Other  Miscellaneous  Classes 


Pennsylvania  System: 
Eastern  Region... 


Central  Region. 
Western  Region. 
New  York  Zone 


Department  of  Chief  of  Mo¬ 
tive  Power. 

Office  of  Chief  Engineer _ 


Freight  Traffic  Department.  . 

Real  Estate  Department _ 

Relief  &  Pension  Depart¬ 
ments. 

Long  Island . . . 

Penna. -Reading  Seashore  Lines.. 

Pittsburgh  &  West  Virginia _ 

Reading . . . 


Staten  Island  Rapid  Transit _ 

Grand  Trunk  (Lines  in  N.  E.) _ 


Classes  Rules 


Police  Department  Employees . . . . 

Hump  Motor  Car  Operators.. . . 

Signal  Apprentice . . . . . 

Draftsmen . . 

Inspector  (Transportation  Appren-  . . 

tice). 

Police  Department  Employees . 

Smoke  Inspectors . . . . . . 

Passenger  Representatives . . . 

Sergeants  of  Police  and  Patrolmen . 

Burge  Captains,  Hoisting  Engineers,  . 

Coal  Barge  Captains. 

Shop  Crafts  ana  Helpers,  Marine  _ 

Shop,  Hoboken,  N.  J. 

Agency  Foremen  and  Assistant  . . 

Foremen. 

Gang  Foremen— Maintenance  of  _ 

Equipment  Department. 

Station  Porters  (Red  Caps)... . . 

Fatrolmen  (Police  Department) . 

Photographers . 

Chemists  (Chemical  Laboratory)... . 

Inspector  (Lumber)— Test  Depart-  . . 

Deyartment. 

Assistant  Engineers,  Transitmen,  . . 

Levelmen,  Rodmen,  Chainmen, 
and  Draftsmen. 

Inspectors . . . . 

Signalmen.. . . 

Officials . . . . 

Right  of  Way  Agents... . . 

Assistant  Medical  Examiners . . . 

Mason— Maintenance  of  Equipment  . 

Department. 

Train  Porters... . 

Chief  Engineers . . 

Cabin  Car  Watchmen . . 

Linemen . .  Indefinite 

Station  Advertising  Forces _ _ _ 

Miscellaneous  Coal  &  Ore  Dock  _ 

Employees — Port  Richmond  Ter¬ 
minal. 

Stores  Department  Employees . . 

Stores  Department  Employees . . 


Practices 


See  Note.3 
Indefinite.® 
See  Note.3 
See  Note.3 
See  Note.3 

See  Note.3 
See  Note.3 
Indefinite. 
Indefinite. 
Indefinite.7 

Indefinite.® 

See  Note.3 

See  Note.* 

See  Note.3 
See  Note.3 
See  Note.3 
Indefinite. 
Indefinite. 

Indefinite. 


Indefinite. 
Indefinite. 
See  Note.® 
Indefinite. 
Indefinite. 

Indefinite.® 

Indefinite. 

Indefinite. 

Indefinite. 

Indefinite. 

Indefinite. 


Indefinite. 

Indefinite. 


3  Provided  they  return  to  service  within  a  “reasonable  time”  after  date  called. 

1  No  regulations  and  no  general  practice. 

*  Provided  they  advise  of  any  change  of  address  and  return  to  service  within  10  days  from  date  called. 

4  Provided  they  return  to  service  within  a  reasonable  time  from  date  called. 

3  No  regulations  and  no  general  practice. 

*  Recalled  in  Seniority  order. 

7  Provided  they  report  within  1C  days  from  date  called. 

*  Provided  they  advise  of  any  change  in  address  and  return  to  service  within  10  days  from  date  called. 

*  Each  case  decided  on  its  merits. 

*«  Privided  they  renew  their  address  every  60  days  and  report  within  10  days  after  date  called. 


5-15-36. 
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937  Plaintiffs'  Exhibit  47 

Bureau  of  Information  of  the  Eastern  Railways,  Room  5710,  Grand 

Central  Terminal,  New  York 

Extent  to  which  provisions  are  in  effect  requiring  that  employees  furloughed  in  reduc¬ 
tion  in  force  must  renew  their  address  periodically  and  return  to  service  within  a 
stipulated  number  of  days  from  date  recalled  in  order  to  maintain  their  seniority 
rights 

EASTERN  TERRITORY 


Railroad 

Rule 

Practice 

i 

Must  renew  address  periodically  as  indicated, 
and  return  to  service  within  the  number  of 
days  indicated  when  recalled 

Renew  address  every — 

1 

Return  within— 

_ _ 

FIREMEN 

1 

C.  R.  R.  of  N.  J . . 

29  (b)... 

90  days _ 

7  daVs. 

30  f 

N.  Y.  C.  &  St.  L.— C.  L.  District... 

54  (O' - 

BBSS 

90  *  . 

TRAINMEN 


Maine  Central . . . . . . 

8 . 

90  da  vs _ _ _ 

-  " 

I 

7  d  ays. 

10  f 

1  ' 

Michigan  Central . . . . . 

11  i . 

60  *  . 

CLERICAL  AND  STATION  FORCES 


Ann  Arbor . 

16 . 

30  days _ _ _ 

7  days. 

Baltimore  &  Ohio _ _ _ 

39 . 

90  *  . 

7  t 

Boston  &  Maine . . . . 

16 . 

90  “  . . . 

7 

C.  R.  R.  of  N.  J . 

12 . 

90  “  . 

7  f 

D.  L.  &  W . 

11 . 

90  “  . 

7  T 

Indpls.  Union _ _ _ 

13 . 

90  “  . 

7  f 

L.  &  N.  E . 

11 . 

90  *  . 

7  * 

Lehigh  Valley.. _ _ _ _ 

16 . 

60  “  . 

7  f 

Maine  Central . . . . 

13 . 

90  a  . . . . 

7  f 

N.  Y.  C.  System: 

N.  Y.  C. — O.  C.  Lines. . . 

17 . 

90  “  . 

7  f 

C.  C.  C.  &  St.  L . . 

14 . 

90  “  . 

7  r 

Michigan  Central _ _ 

17 . 

90  “  . 

4  f 

N.  Y.  C.  &  St.  L— C.  L.  District.. 

14 . 

60  “  . 

7  h 

N.  Y.  C.  &  St.  L. — N.  P.  District.. 

19 . 

60  “  . 

7  h 

N.  Y.  N.  H.  &  H . _ . 

21 . 

90  ‘  . 

7  r 

N.  Y.  O.  &  W . 

14 . 

90  “  . 

7  h 

Pere  Marquette . . . . 

8 . 

90  *  . 

7  !■ 

W.  &  L.  E . 

15  (a) .  . . 

90  *  . 

7  1* 

! 

93$  MAINTENANCE  OF  WAY  EMPLOYEES  (INCLUDING  RAILWAY  SHOP  LABORERS) 


Baltimore  &  Ohio . . . 

13 . 

mm 

60  days _ _ _ 

1  ■■  ~~ 

10  days. 

10  * 

Formerly  B.  R.  &  P _ 

2 (k).... 

60  “  . 

Boston  &  Maine . . . 

14. .' _ 

60  “  . 

7  ‘ 

D.  L.  &  W . 

2/10 . 

60  “  . 

7  * 

G.  T— N.  E . 

X 

60  “  . 

Reasonable  time. 

Lehigh  Valley _ 

2 . 

90  *  . 

10  days. 

1 

7  1  41 

N.  Y1  C.  System: 

Formerly  U.  &  D _ 

2 (k).... 

60  *  . 

N.  Y.  C.  &.  St.  L. — C.  L.  District. 

X 

60  “  . 

7  !  ‘ 

N.  Y.  C.  &  St.  L.— L.  E.  &  W.  Dis* 

2/12 . 

60  “  . 

7  “ 

trict. 

N.  Y.  C.  &  St.  L-N.  P.  District... 
N.  Y.  N.  H.  &  H . 

2/12 . 

60  “  . 

7  !  * 

10  (a)... 

60  “  . 

7  !  * 

N.  Y.  O.  &  W  . 

13.1. _ 

60  “  . 

7  “ 

Pere  Marquette  _ _ 

2  (L).... 

60  *  . 

7  1  * 

__i - 

i  Applying  to  yard  service  employees  only. 
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Extent  to  which  provisions  are  in  effect  requiring  that  employees  furloughed  in  reduc¬ 
tion  in  force  must  renew  their  address  periodically  and  return  to  service  within  a 
stipulated  number  of  days  from  date  recalled  in  order  to  maintain  their  seniority 
rights — Continued. 

EASTERN  TERRITORY— Continued 


Railroad 

i 

Rule 

Practice 

Must  renew  address  periodically  as  indicated, 
and  return  to  service  within  the  number  of 
days  indicated  when  recalled 

Renew  address  every— 

Return  within— 

RAILWAY  SHOP  LABORERS  (COVERED  BY  SEPARATE  AGREEMENTS) 


G.  T.  W . 

24 . 

fif)  days  .  _ 

Reasonable  time. 

N.  Y.  C.  System: 

N.  Y.  C.  R.  R . . . 

13  (c).— 

GO  “  . 

7  days. 

5  “ 

C.  C.  C.  &  St.  L . . . 

2  (g) . 

60  «  . 

I.  H.  B . 

13  (c).— 

GO  “  . 

7  “ 

SIGNAL  EMPLOYEES 


Boston  &  Maine . . 

3/9 . 

60  da  vs _ 

15  days. 

10  * 

7  “ 

10  “ 

10  * 

10  “ 

10  “ 

10  “ 

10  • 

10  “ 

10  * 

10  “ 

C.  T-  &  L . 1 

4/7 _ 

60  “  . 

D.  L.  &  W . 

fwilWi 

60  “  . _ . 

G.  T.  W . 

7 . . 

60  “  . 

Lehigh  Valley _ _ _ 

3/11 . 

60  “  . 

N.  Y.  C.  System: 

N.  Y.  C. — East . . . 

8  ffl  — 

60  “  . 

N.  Y.  C.— West . . 

60  “  . 

C.  C.  C.  &  St.  L . 

2  (ti) _ ! 

60  “  . 

Michigan  Central _ _ 

39 . 

60  *  . 

P.  &  L.  E . 

36  rn _ 

60  “  . 

N.  Y.  C.  A  St.  L . i 

60  “  . 

N.  Y.  N.  H.  &  H . 

3 . 

60  *  . 

SHOP  CRAFTS 

Boston  <!k  Maine . . . . 

139 . 

90  days _ 

10  days. 

Maine  Central _ 

18 . 

60  “  . 

7  “ 

939  STATIONARY  FIREMEN  AND  OILERS 


Baltimore  &  Ohio _ _ 

30 . 

fiO  days 

10  days. 

7  “ 

Formerlv  B.  R.  P . . 

15  (d)... 

hmmh 

30  *  . 

N.  Y.  C.  R.  R . . 

13  (c ).— 

60  “  . 

7  * 

mmm 

AGENTS  AND  TELEGRAPHERS 


Baltimore  &  Ohio _ _ 

Spc. 

Agmt. 
16 . 

90  days _ 

7  days. 

5  “ 

Maine  Central  _ _ 

90  “  . 

Michigan  Central _ 

24  (i) _ 

i 

90  “  . 

6  * 

MISCELLANEOUS  CLASSES 

N.  Y.  C. — East . 

23  1 . 

• 

60  days _ - _ 

10  days. 

3  Agreement  applying  to  signal  foremen  only. 


5-16-36.  gs. 
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940  Plaintiffs’  Exhibit  48 

Bureau  of  Information  of  the  Eastern  Railways,  Room  57t0,  Grand 

Central  Terminal,  New  York 


Number  of  employes ,  by  groups,  on  furlough  August  29,  1935 ,  separated  according 
to  periods  of  time  they  retain  their  seniority  rights — Eastern  territory 


Group  of  employes 

Seniority  rights  are  retained— 

No  longer 
considered 
employes, 
but  given 
considera¬ 
tion  when 
force  is  in¬ 
creased 

Prac¬ 

tice 

varies 

r 

jsTo  defi- 
i  nite 
prac¬ 
tice  re¬ 
ported 

i 

i 

1 

Total 

Indefi¬ 

nite 

period 

2 

years 

18 

months 

1 

year 

6 

months 

Engineers . . 

70S 

13, 741 
305 

13,054 

9, 0S5 

10,808 

1,656 

27,474 

1,840 

450 

1,495 

9 

18 

76 

952 

708 

13, 769 
314 

14,138 

9,967 

12,622 

1,673 

27,863 

1,860 

450 

1,503 

24 

21 

76 

1,017 

Firemen  (including  host¬ 
lers) _ 

28 

| 

Conductors . 

9 

135 

Trainmen  (including  yard 
foremen,  yard  helpers, 

and  switchtenders) . 

Clerical  and  station  em¬ 
ployes . . 

255 

48 

79 

17 

273 

4 

513 

107 

721 

74 

113 

24 

Maintenance  of  way  em¬ 
ployes  (including  rail¬ 
way  shop  laborers) . 

Signal  employes . 

1,692 

19 

Shop  crafts. .  . . . 

116 

Stationary  firemen  and 
oilers . 

7 

9 

Longshoremen  and  marine 
employes . . 

Agents  and  telegraphers... 
Train  dispatchers _ 

1 

15 

M 

. I 

Yard  masters . 

3 

Dining  car  employes . 

mm 

l 

Miscellaneous  classes _ 

1 

65 

Total,  all  groups.... 

- 

BED 

1 

81, 671 

1,952 

7 

720 

532 

107 

721 

295 

86,005 

5/20/36. 
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Bureau  of  Information  of  the  Eastern  Railways,  room  5710,  Grand  Central  Terminal,  Now  York 

Statement  showing  number  of  employees — by  classes — who  were  on  furlough  August  29,  1935 ,  as  included  in  affidavits  furnished  by  officers  of 

the  railroads  listed — Eastern  territory 
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Plaintiffs’  Exhibit  50 


Bureau  of  Information  of  The  Eastern  Railways,  Room  5710,  Grand 

Central  Terminal,  New  York 


Statement  showing  total  number  of  employees  on  furlough  as  of  August  29,  1985,  on 

carriers  listed,  in  the  eastern  territory 


Railroads 


Akron,  Youngstown  &  Canton  Ry. 

Ann  Arbor  R.  R . .. 

Baltimore  &  Ohio  R.  R . . 

Bangor  &  Aroostook  R.  R . 

Bessemer  <fc  Lake  Erie  R.  R . 

Boston  &  Maine  R.  R._ . 

Canadian  Pacific  Ry . 

Central  R.  R.  of  New  Jersey _ 

Central  Vermont  Ry . . 

Chgo.,  Indpls.  &  L’ville  Ry. . 

Delaware  <t  Hudson  R.  R . 

Dela..  Lack.  &  Western  R.  R . 

Detroit  &  Mackinac  Ry . 

Detroit,  Toledo  &  Ironton  R.  R _ 

Erie  R.  R . 

New'  York,  Susq.  &  West.  R.  R 
Grand  Trunk-Lines  in  New  EngL 

Grand  Trunk  Western  Ry _ 

Indianapolis  Union  Ry . 

Lehigh  &  Hudson  River  Ry . 

Lehigh  &  New  England  R.  R . . 

Lehigh  Valley  R.  R . . . 

Maine  Central  R.  R_. . . 

Monongahela  Ry _ _ _ 

Montour  R.  R . . . 


Number 
of  em¬ 
ployees 

Railroads 

Number 
of  em¬ 
ployees 

6S 

New  York  Central  System: 

145 

N.  Y.  C.  R.  R— Lines  E.  &  W . 

21,630 

Boston  &  Albany  R.  R._ . 

494 

Chgo.,  Riv.  &  Ind.  R.  R  . 

94 

520 

O.  O.  C.  &  St*  L.  Ry................ 

5,931 

2, 4SS 

L.  &  J.  B.  &  R.  R . 

107 

261 

Indiana  Harbor  Belt  R.  R . . 

457 

1,066 

Michigan  Central  R.  R . 

(a)  3,062 

120 

Pittsburgh  &  Lake  Erie. . 

2,310 

1, 249 

New  York,  Chgo.  <fc  St.  L.  R.  R . 

1,452 

753 

New  York,  New  Haven  &  Hart.  R.  R... 

1, 7S4 

1,366 

New  York,  Ontario  &  Western  Ry . 

261 

8 

Pennsylvania  R.  R-. . 

8,762 

369 

Long  Island  R.  R _ 

174 

l  A  tZAA 

Penna-Reading  Seashore  Lines . 

102 

t 

Pere  Marquette  Ry . 

816 

97 

Pittsburg  &  Shawmut  R.  R . . . 

74 

570 

Pitts.,  Shawmut  &  Northern  R.  R . 

18 

14 

Pittsburgh  &  West  Virginia  Ry . 

13 

20 

Reading  Company _ _  __  _  __ 

1, 662 

144 

Rutland  R.  R*.../. . . . 

'no 

1,785 

Staten  Island  Rapid  Transit  Ry . 

46 

775 

Washington  Terminal  Co.. . 

76 

531 

Western  Maryland  Ry . . 

253 

17 

Wheeling  &  Lake  Erie  Ry.. . 

544 

Total  number  of  employees.. . 

86,005 

Note.— Mich.  Central  (a)— Excludes  594  employees  in  Canada  as  follows: 

Engineers . 68 

Firemen  (including  Hostlers) . 91 

Clerical  <fc  Station  Forces _ _  19 

Clerical  (General  Office) _ _ _ _ _ _ _ ..  3 

Maintenance  of  Way  Employees . . . . . .  33 

Signal  Employee . . . . ; _  1 

Shop  Crafts . 157 

Agents  &  Telegraphers . . . . . . . . . . .  27 

Trainmen  (including  Yard  Foremen,  Yard  Helpers,  and  Switch  Tenders  in  Canada) _  175 

Railway  Shop  Laborers _ _ _ _ _ _  20 


Total .  594 


943  Plaintiffs’  Exhibit  51 


Number  of  employes ,  by  groups,  on  furlough  August  29,  1985,  separated  by  eastern t 

western,  and  southeastern  territories 


j 

Number  on  furlough  August  29, 1935 

Groups  of  employes 

Territory 

Eastern 

Western 

South¬ 

eastern 

Total 

Engineers . . . . . 

708 

867 

14,866 

1, 135 
7,440 

2,710 

36,075 

Firemen  (including  Hostlers) . 

13, 769 

Conductors . 

314 

299 

571 

1, 184 

Trainmen  (including  Yard  Foremen,  Yard  Helpers,  and 
Switch  tenders) . 

14, 138 

9.7S9 

8,250 

32.177 

Clerical  and  Station  Employes.... . 

Maintenance  of  Way  Employes  (including  Railway  Shop 
Laborers) . . 

9, 967 

4,908 

3,176 

18,051 

12,622 

7,757 

5,805 

26, 184 

Signal  Employes . 

1,673 

369 

106 

2,148 

Shop  Crafts . . . 

27,863 

23, 135 

10, 219 

61, 217 

Stationary  Firemen  and  Oilers . 

1,860 

433 

39 

2,332 

Longshoremen  and  Marine  Employes . 

450 

17 

467 
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Number  of  employes ,  by  groups ,  on  furlough  August  29,  1985,  separated  by  eastern, 

western ,  and  southeastern  territories — Continued 


Groups  of  employes 


Agents  and  Telegraphers 

Train  Dispatchers . 

Yardmasters . 

Dining  Car  Employes _ 

Miscellaneous  Classes.  ~ 

Total.. . . 


Number  on  furlough  August 

29,  1935 

Territory 

Total 

Eastern 

Western 

South¬ 

eastern 

1,503 

1,561 

&77 

4,041 

24 

81 

27 

132 

21 

2 

11 

34 

76 

39 

13 

128 

1,017 

320 

153 

1,490 

86, 005 

64, 443 

37, 

)22 

188, 370 

May  18,  1936. 
944 


Plaintiffs’  Exhibit  52 


i 


Consolidated  figures  showing  number  of  employe  representatives  in  the  eastern,  west¬ 
ern,  and  southeastern  territories,  their  average  age,  average  length  of  sendee  with  the 
railroad  and  as  employe  representatives  as  of  September  1,  1934 


Territory 


2 


s 

O 

2 

o. 

o 


o 

J3 

S 

3 

2 


Average 
age 


e 

o 


Average 
length 
of  serv¬ 
ice  with 
rail¬ 
road 


o 

> 


03 

.3 


C 

O 


Average  length  of  serv 
as  employe  representati 

ce 

ve 

As 

monthly 

salaried 

commit¬ 

teemen 

As  an 
officer 
who 
deals 
with 
rail¬ 
road 
com¬ 
panies 

-As  £ 
offic 
or  e: 
ploy 
of  tt 
orgai 
zati< 

_ 

in 

er 

n- 

ee 

le 

ii- 

>n 

Retains 

seniority 

rights 

Years 

Months 

Years 

Months 

Years 

Months 

Yes 

o 

£ 

MONTHLY  SALARIED  COMMITTEEMEN 


Eastern  railroads . 

1 

20 

6 

8 

7 

0 

0 

Hjj 

" — 

1 

142 

l 

Western  railroads . 

50 

5 

15 

11 

8 

6 

0 

0 

!  2 

303 

Southeastern  railroads . . 

54 

1 

19 

9 

10 

2 

u 

1 

■ji 

7 

49 

m 

Total . 

495 

51 

3 

17 

fl 

8 

8 

0 

0) 

10 

J _ 

494 

l 

OFFICERS  WHO  DEAL  WITH  RAILROAD  COMPANIES 


Eastern  railroads . . . 

4 

9 

4 

2 

H 

j  0 

25 

1 

Western  railroads . 

36 

7 

12 

11 

5 

4 

3 

36 

0 

Southeastern  railroads . 

9 

3 

12 

7 

5 

11 

8 

1 

!  3 

9 

0 

Total . 

Ka 

54 

B 

14 

3 

5 

2 

10 

10 

1 

2 

70 

1 

OTHER  OFFICERS  AND  EMPLOYES  OF  LABOR  ORGANIZATIONS 


Eastern  railroads . . 

7 

8 

VI 

5 

VI 

8 

!7 

36 

6 

Western  railroads . 

3 

16 

m 

4 

EM 

8 

■il 

Be 

7 

!  l 

18 

2 

Southeastern  railroads _ _ 

53 

0 

i 

18 

6 

4 

6 

Bui 

10 

6 

a 

11 

1 

Total . 

74 

47 

10 

16 

11 

1 

2 

2 

D 

TT 

lL 

65 

9 

Grand  total . 

640 

51 

2 

17 

2 

7 

5 

3 

B 

7 

629 

11 

t 


1 3  days. 


5/19/36. 
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Number  and  age  of  employe  representatives  in  the  eastern ,  western,  and  southeastern 

territories ,  as  of  September  1,  193 4- 


Age 

Eastern 

territory 

Western 

territory 

South¬ 

eastern 

territory 

Total 

Age 

Eastern 

territory 

Western 

territory 

South¬ 

eastern 

territory 

Total 

25 . 

1 

j 

1 

53 . 

11 

18 

1 

30 

29 . 

1 

1 

54 . 

14 

16 

3 

33 

30 . 

1 

1 

55 . 

7 

16 

3 

26 

31 . 

1 

3 

1 

5 

56 . 

7 

16 

3 

26 

32 . 

1 

1 

2 

57 . 

9 

9 

3 

21 

33 . 

2 

2 

58 . 

6 

6 

13 

34 . 

o 

6 

8 

59 . 

5 

5 

11 

35 . 

3 

2 

5 

60 . 

m 

i 

18 

36 . 

4 

5 

1 

10 

61 . 

17 

24 

37  . 

3 

3 

62 . 

6 

10 

38 . 

4 

4 

s 

63 . 

13 

39 . 

4 

1 

5 

64 . 

1 

10 

40 . 

5 

9 

1 

15 

65 . 

2 

3 

9 

41 . 

5 

7 

1 

13 

66 . 

1 

2 

7 

42 . 

6 

8 

2 

16 

67 . 

2 

4 

43 . 

5 

16 

5 

26 

68 . 

1 

44 . 

4 

4 

8 

69 . . 

3 

5 

45 . 

7 

11 

20 

70 . 

3 

1 

s 

46 . 

8 

17 

29 

71 . 

1 

2 

47 . 

6 

18 

26 

72 . 

MM 

1 

3 

48 . 

15 

IS 

1 

34 

76 . 

1 

49 . 

13 

IS 

1 

32 

SO . 

1 

VI 

i \ 

04 

q 

_ _ _ 1  .H 

BSBB 

mmmmmm 

51 . 

7 

25 

5 

37 

Total... 

211 

359 

swm 

640 

52 . 

9 

11 

4 

24 

5/19/36. 


946  U.  S.  Treasury  Department,  Bureau  of  Internal  Revenue 

Regulations  93  Relating  to  the  Carriers’  Tax,  Employees’ 
Tax,  Employees’  Representatives’  Tax  Under  the  Act 
Approved  August  29,  1935  (49  Stat.  974) 
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Regulations  93  of  the  Bureau  of  Internal  Revenue,  relating  to  the 
Carriers’  Tax,  Employees’  Tax,  Employees’  Representatives’  Tax 
under  the  Act  Approved  August  29,  1935. 
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| 

Section  4  of  the  Act 
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951  Introductory 

These  regulations  concern  the  carriers’  tax,  the  employees’  tax, 
and  the  employees’  representatives’  tax,  imposed  by  the  Act,  ap¬ 
proved  August  29,  1935  (Public,  No.  400,  Seventy-fourth  Congress; 
49  Stat.  974). 

Chapter  I  defines  terms  that  are  used  in  the  Act  and  in  these 
regulations. 

Chapter  II  deals  with  the  employees’  tax. 

Chapter  III  deals  with  the  carriers’  tax. 

Chapter  IV  deals  with  returns,  payment,  and  adjustment  of 
employees’  tax  and  carriers’  tax. 

Chapter  V  deals  with  the  employees’  representatives’  tax,  including 
returns  and  payment  thereof. 

Chapter  VI  contains  miscellaneous  provisions  relative  to  the 
assessment,  collection,;  refund  and  credit,  and  termination  of  the 
taxes,  together  with  provisions  as  to  records  and  penalties. 

The  applicable  provisions  of  the  Act,  as  well  as  certain  applicable 

Erovisions  of  internal-revenue  laws  of  particular  importance,  will 
e  found  in  the  appropriate  places  in,  and  are  to  be  read  in  connection 
with,  these  regulations. 

952  Chapter  I — Definitions 

_  \ 

Article  1.  Definitions  of  miscellaneous  terms. — When  used  in  these 
regulations,  the  term — 

(a)  Act,  unless  otherwise  indicated,  means  the  Act  entitled  “An 
Act  To  levy  an  excise  tax  upon  carriers  and  an  income  tax  upon  their 
employees,  and  for  other  purposes,”  approved  August  29,  1935  (Pub¬ 
lic,  No.  400,  Seventy -fourth  Congress;  49  Stat.  974). 

(b)  Railway  Labor  Act  means  the  Act  approved  May  20,  1926  (44 
Stat.  577),  as  amended  by  the  Act  approved  June  21,  1934  (48  Stat. 
1185). 

(c)  Tax  means  the  carriers’  tax,  the  employees’  tax,  or  the  repre¬ 
sentatives’  tax. 

(d)  Carriers’  tax  means  the  tax  imposed  by  section  4  of  the  Act. 

(e)  Employees’  tax  means  the  tax  imposed  by  section  2  of  the  Act. 

(f)  Representatives’  tax  means  the  tax  imposed  by  section  7  of  the 
Act. 

(g)  Commissioner  means  the  Commissioner  of  Internal  Revenue, 

(h)  Collector  means  the  collector  of  internal  revenue. 

(i)  Person  includes  an  individual,  a  corporation,  a  partnership,  a 
trust  or  estate,  a  joint-stock  company,  an  association,  or  a  syndicate, 
group,  pool,  joint  venture  or  other  unincorporated  organization  or 
group,  through  or  by  means  of  which  any  business,  financial  opera¬ 
tion,  or  venture  is  carried  on.  It  includes  a  guardian,  trustee,  execu¬ 
tor,  administrator,  committee,  receiver,  assignee  for  the  benefit  of 
creditors,  conservator,  or  any  person  acting  in  a  fiduciary  capacity. 

(j)  United  States  when  used  in  a  geographical  sense  means  the 
States,  Alaska,  Hawaii,  and  the  District  of  Columbia. 

Section  1  (a)  of  the  act 

(a)  The  term  “carrier”  means  any  express  company,  sleeping-car 
company,  or  carrier  by  railroad,  subject  to  the  Interstate  Commerce 
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Act,  and  any  company  which  may  be  directly  or  indirectly  owned  or 
controlled  thereby  or  under  common  control  therewith,  ahd  which 
operates  any  equipment  or  facilities  or  performs  any  servibe  (other 
than  trucking  service)  in  connection  with  the  transportation  of  pas¬ 
sengers  or  property  by  railroad,  or  the  receipt,  delivery,  Elevation, 
transfer  in  transit,  refrigeration  or  icing,  storage,  or  handling  of 
property  transported  by  railroad,  and  any  receiver,  trustee^  or  other 
individual  or  body,  judicial  or  otherwise,  wdien  in  the  possession  of 
and  operating  the  business  of  any  such  “carrier”:  Provided,  however, 
That  the  term  “carrier”  shall  not  include  any  street,  in|terurban, 
953  or  suburban  electric  railway,  unless  such  railway  is  operating 
as  a  part  of  a  general  steam-railroad  system  of  transportation, 
but  shall  not  exclude  any  part  of  the  general  steam-railroad  system 
of  transportation  now  or  hereafter  operated  by  any  other  motive  powder. 
The  Interstate  Commerce  Commission  is  hereby  authorized  and 
directed  upon  request  of  the  Commissioner  of  Internal  Revenue  or 
upon  complaint  of  any  party  interested  to  determine  after  hearing 
whether  any  line  operated  by  electric  powder  falls  within  the|  terms  of 
this  proviso. 

Art.  2.  Definition. of  “carrier.” — When  used  in  these  regulations, 
the  term  carrier  means — 

(a)  Any  express  company,  sleeping-car  company,  or  carrier  by 
railroad,  subject  to  the  Interstate  Commerce  Act. 

(b)  Any  company  which 

(1)  is  directly  or  indirectly  owmed  or  controlled  by  or  unde^  common 
control  with  a  carrier  as  defined  in  paragraph  (a)  of  this  article,  and 

(2)  operates  any  equipment  or  facilities  or  performs  any  service 
(other  than  trucking  service)  in  connection  with 

(A)  the  transportation  of  passengers  or  property  by  rajlroad,  or 

(B)  the  receipt,  delivery,  elevation,  transfer  in  transit,  refrigeration 
or  icing,  storage,  or  handling  of  property  transported  by  rajlroad. 

Example:  Carrier  A  legally  controls  more  than  50  per  c(jnt  of  the 
outstanding  voting  capital  stock  of  company  B,  which  conipany,  B, 
in  turn  legally  controls  more  than  50  per  cent  of  the  outstanding  voting 
capital  stock  of  company  C.  Companies  B  and  C  are  “directly  or 
indirectly”  controlled  by  carrier  A. 

(c)  Any  receiver,  trustee,  or  other  individual  or  body,  judicial  or 
otherwise,  wThen  in  the  possession  of  and  operating  the  business  of  any 
carrier  as  defined  in  paragraph  (a)  or  (b)  of  this  article. 

The  term  as  defined  in  paragraph  (a)  or  (b)  of  this  article  does 
not  include  any  street,  interurban,  or  suburban  electric  railway,  unless 
such  railway  is  operating  as  a  part  of  a  general  steam-railroajd  system 
of  transportation,  but  shall  not  exclude  any  part  of  the  general  steam- 
railroad  system  of  transportation  which  on  August  29,  1935,  or  there¬ 
after  is  operated  by  any  other  motive  powder.  In  the  case  of  a  foreign 
corporation  the  term  has  reference  to  such  corporation  only  with 
respect  to  its  business  done  in  the  United  States. 

Section  1  (b),  (c),  (e),  and  (f)  of  the  act  | 

(b)  The  term  “employee”  means  (1)  each  person  w*ho  at  or  after 
the  enactment  hereof  is  in  the  service  of  a  carrier,  and  (2)  each  officer 
or  other  official  representative  of  an  “employee  organization”,  herein 
called  “representative”,  who  before  or  after  the  effective  date  has 
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performed  service  for  a  carrier,  who  is  duly  designated  and  authorized 
to  represent  employees  under  and  in  accordance  with  the  Rail- 
954  way  Labor  Act,  and  who,  during,  or  immediately  following 
employment  by  a  carrier,  was  or  is  engaged  in  such  representa¬ 
tive  service  in  behalf  of  such  employees. 

(c)  A  person  shall  be  deemed  to  be  in  the  service  of  a  carrier  when¬ 
ever  he  may  be  subject  to  its  continuing  authority  to  supervise  and 
direct  the  manner  of  rendition  of  his  service,  for  which  service  he 
receives  compensation. 

(e)  The  term  “effective  date”  means  March  1,  1936. 

(f)  The  term  “enactment”  means  the  date  on  which  this  Act  may 
be  approved  by  the  President  or  be  finally  passed. 

Art.  3.  Definition  of  “employee.” — When  used  in  these  regulations, 
the  term  employee  means  a  person  who  at  any  time  after  August  28, 
1935,  performs  services  for  a  carrier  in  an  employment  as  defined 
in  article  4.  However,  the  relationship  between  the  person  who  per¬ 
forms  such  sendees  and  the  carrier  must,  as  to  those  services,  be  the 
legal  relationship  of  employer  and  employee.  The  words  “employ”, 
“employer”,  and  “employee”  are  to  be  taken  in  their  ordinary  mean¬ 
ing.  In  any  doubtful  case,  the  question  of  whether  such  relationship 
exists  will  be  determined  upon  examination  of  the  facts. 

An  individual  is  in  the  employ  of  a  carrier,  and  the  relationship 
of  employer  and  employee  exists,  if  he  is  subject  to  the  continuing 
authority  of  the  carrier  to  supervise  and  direct  the  manner  of  ren¬ 
dition  of  his  services  and  if  he  receives  remuneration  for  such  serv¬ 
ices.  An  employee  as  such  is  subject  to  the  will  and  control  of  the 
•carrier  not  only  as  to  what  shall  be  done  but  how  it  shall  be  done. 
It  is  not  necessary  that  the  carrier  actually  direct  or  control  the 
manner  in  which  the  services  are  performed;  it  is  sufficient  if  the 
carrier  has  the  right  to  do  so.  The  right  to  discharge  an  individual 
is  also  an  important  factor  indicating  that  the  carrier  possessing  that 
right  is  an  employer  and  the  individual  an  employee.  Other  factors 
characteristic  of  an  employer  but  not  necessarily  present  in  every 
case  are  the  furnishing  of  tools  and  the  furnishing  of  a  place  to  work, 
to  the  individual  who  performs  the  services.  In  general,  if  an  individ¬ 
ual  is  subject  to  the  control  or  direction  of  a  carrier  merely  as  to  the 
result  to  be  accomplished  by  the  work  and  not  as  to  the  means  and 
methods  for  accomplishing  the  result,  he  is  an  independent  contractor. 
An  individual  performing  services  as  an  independent  contractor  is 
not  as  to  such  services  an  employee. 

Generally,  an  individual  performing  services  as  a  physician,  law¬ 
yer,  dentist,  veterinarian,  contractor,  subcontractor,  public  stenog¬ 
rapher,  or  auctioneer,  who  follows  an  independent  profession,  trade, 
of  business  in  which  he  offers  his  services  to  the  public,  is  an  inde¬ 
pendent  contractor.  Such  individual,  however,  may  be  an  employee, 
and  in  any  doubtful  case  the  determination  will  be  made  as  provided 
in  this  article. 

955  If  the  relationship  of  employer  and  employee  exists,  the 
designation  or  description  of  the  relationship  by  the  parties  as 
anything  other  than  that  of  employer  and  employee  is  immaterial. 
Thus,  if  such  relationship  exists,  it  is  of  no  consequence  that  the 
employee  is  designated  as  a  partner,  co-adventurer,  agent,  or  inde¬ 
pendent  contractor.  If  such  relationship  exists,  the  fact  that  services 
.are  performed  on  a  part-time  basis  is  immaterial.  The  measurement, 
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method,  or  designation  of  remuneration  is  immaterial  if  the  individual 
is  in  fact  an  employee.  The  age  of  the  individual  is  imijnaterial. 
The  place  where  the  contract  for  services  is  entered  into  and  the 
citizenship  or  residence  of  the  individual  are  immaterial. 

The  Act  makes  no  distinction  between  classes  or  grades  of  em¬ 
ployees.  Thus,  superintendents,  managers,  and  other  superior  em¬ 
ployees  are  employees  within  the  meaning  of  the  term.  A|n  officer 
of  a  corporation  is  an  employee  of  the  corporation,  but  a  director, 
as  such,  is  not.  A  director  may  be  an  employee  of  the  corporation, 
however,  if  he  performs  services  for  the  corporation  otper  than 
those  required  by  attendance  at  and  participation  in  meetings  of  the 
board  of  directors. 

Art.  4.  Definition  of  “employ ment.” — When  used  in  thesj*  regula¬ 
tions  the  term  employment  means  service  of  whatever  nature  (whether 
in  interstate,  intrastate,  or  foreign  commerce)  performed  by  an 
employee  for  a  carrier  after  August  28,  1935. 

Art.  5.  Definition  of  “representative.” — WTien  used  in  the^e  regula¬ 
tions,  the  term  representative  means  an  individual  whose  duties  after 
August  28,  1935,  as  a  duly  elected  or  designated  officer,  jor  other 
official,  of  an  employee  organization  include  representing  employees 
under  and  in  accordance  with  the  Railway  Labor  Act.  |STo  indi¬ 
vidual,  however,  may  be  a  representative  unless  (or  until),  j  while  in 
the  employ  of  a  carrier  or  immediately  thereafter,  he  engaged  (or 
engages)  in  representing  employees. 

An  individual  need  not  be  exclusively  engaged  in  so  representing 
employees  in  order  to  be  a  representative.  It  is  sufficient  if  pis  duties 
include  such  representative  service.  The  age  of  the  individual  is 
immaterial.  The  length  of  the  period  of  service  as  a  representative 
is  immaterial.  The  services  may  be  on  a  part-time  basis. 

An  individual  who  is  a  representative  and  who  is  also  ^ployed 
by  a  carrier  or  other  person  or  otherwise  engaged  is  a  representative 
only  with  respect  to  services  performed  as  an  officer  or  oth^r  official 
representative  of  the  employee  organization. 

Section  1  (d)  of  the  act  j 

(d)  The  term  “compensation”  means  any  form  of  money  remunera¬ 
tion  for  active  service,  received  by  an  employee  from  a  carrier, 
956  including  salaries  and  commissions,  but  shall  not  include  free 
transportation  nor  any  payment  received  on  account  of!  sickness,, 
disability,  or  other  form  of  personal  relief. 

i 

Section  2  of  the  act 

Sec.  2.  In  addition  to  other  taxes,  there  shall  be  levied,  Collected,, 
and  paid  upon  the  income  of  every  employee,  3%  per  centum  of  the 
compensation  of  such  employee  (except  a  representative)  not  jin  excess 
of  $300  per  month,  received  by  him  after  the  effective  date.  | 

I 

i 

Section  4  of  the  act 


Sec.  4.  In  addition  to  other  taxes,  every  carrier  shall  pay  an  excise 
tax  of  3K  per  centum  of  the  compensation  not  in  excess  of  $300  per 
month  paid  by  it  to  its  employees  after  the  effective  date. 


/ 


i 

i 
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Section  7  of  the  act 

Sec.  7.  In  addition  to  other  taxes,  there  shall  be  levied,  collected,  and 
paid  upon  the  compensation  of  each  employees’  representative  received 
by  such  representative  an  income  tax  of  7  per  centum  annually  upon 
that  portion  of  the  compensation  of  such  employees’  representative  not 
in  excess  of  $300  per  month.  The  compensation  of  a  representative 
for  the  purpose  of  ascertaining  the  tax  thereon  shall  be  determined 
according  to  such  rules  and  regulations  as  the  Commissioner  of  Internal 
Revenue  shall  deem  just  and  reasonable  and  as  near  as  may  be  shall 
be  the  same  compensation  as  if  the  representative  were  still  in  the 
employ  of  the  last  former  carrier. 

Art  6.  Definition  of  “compensation.” — (a)  Compensation  in  the 
case  of  an  employee. — -(1)  When  used  in  these  regulations,  the  term 
compensation,  in  the  case  of  an  employee,  means  all  remuneration  re¬ 
ceived  for  employment  in  money  or  in  some  tiling  which  the  employee 
may  use  in  lieu  of  money.  For  example,  an  employee  receives  $150  in 
money  and  a  grocery  order  for  $50.  His  total  compensation  would 
be  $200.  If,  however,  the  remuneration  for  employment  performed 
during  any  calendar  month  by  an  employee  for  a  carrier  exceeds  $300, 
the  term  does  not  include  that  part  of  such  remuneration  in  excess 
of  the  first  $300  thereof.  The  term  does  not  include  free  transpor¬ 
tation  furnished  by  a  carrier  to  an  employee  (see,  however,  paragraph 
(3)  of  subdivision  (c)  of  this  article). 

(2)  If  an  employee ,  receives  a  sum  representing  remuneration  for 
employment  performed  for  a  carrier  in  two  or  more  calendar  months 
and  if  the  facts  necessitate  making  a  determination  of  the  part  of  such 
sum  which  is  compensation  by  reason  of  the  $300  limitation  provided 
in  paragraph  (1)  of  this  subdivision,  the  remuneration  for  employment 
performed  during  each  calendar  month  is  that  part  of  such  sum  which 
is  attributable  to  employment  performed  in  such  month. 

(b)  Compensation  in  the  case  of  a  representative. — When  used  in 
these  regulations,  the  term  compensation,  in  the  case  of  a 

957  representative,  means  all  remuneration  received  by  him  for 
services  performed  as  an  officer  or  other  official  of  the  employee 
organization.  If  the  remuneration  of  the  representative  for  services 
performed  during  any  calendar  month  exceeds  $300,  the  term  does 
not  include  that  part  of  such  remuneration  which  is  in  excess  of  the 
first  $300  thereof.  If,  however,  the  representative  establishes  to  the 
satisfaction  of  the  Commissioner  that  he  would  have  received  a  lesser 
amount  of  remuneration  from  his  last  former  carrier  employer  had 
he  remained  continuously  in  the  employ  of  such  carrier,  the  portion 
of  the  remuneration  received  by  him  as  representative,  not  in  excess 
of  such  lesser  amount,  shall  be  the  representative’s  compensation. 
For  any  period  during  which  an  individual  is  both  an  employee  and  a 
representative,  his  compensation  as  an  employee  shall  be  determined 
as  provided  in  subdivision  (a)  of  this  article,  and  his  compensation  as 
a  representative  shall  be  determined  as  provided  in  this  subdivision  (b). 

(c)  Items  included  as  compensation. — The  term  compensation  in¬ 
cludes,  among  other  things  (both  with  respect  to  employees,  and,  in 
analogous  situations,  with  respect  to  representatives) — 

(1)  Salaries,  wages,  commissions,  fees,  drawing  accounts,  bonuses, 
and  any  other  remuneration  payments.  The  name  by  which  remu¬ 
neration  is  designated,  the  amount,  and  the  basis  upon  which  it  is  paid 
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are  immaterial.  It  may  be  paid  on  the  basis  of  piece  work,  aj  percent¬ 
age  of  profits,  daily,  hourly,  weekly,  monthly,  annually,  oj:  on  any 
other  basis. 

(2)  Any  payment  made  to  an  employee  of  so-called  dismissal  wages 
or  the  payment  of  his  regular  wages  notwithstanding  absences  from 
work.  Pension  payments,  workmen’s  compensation  payments,  and 
any  payments  of  like  character  received  on  account  of  sickness,  dis¬ 
ability,  or  other  form  of  personal  relief  are  not  included. 

(3)  Any  amount  paid  to  an  employee  as  allowance  or  reimburse¬ 
ment  for  traveling  or  other  expenses  incurred  in  the  business  of  the 
carrier  only  to  the  extent  of  the  excess  of  such  amount  over  such  ex¬ 
penses  actually  incurred  and  accounted  for  by  the  employee! 

(4)  Generally,  premiums  paid  by  a  carrier  on  a  policy  <t>f  life  in¬ 
surance  covering  the  life  of  an  employee  if  the  carrier  is  n(|t  a  bene¬ 
ficiary  under  the  policy.  However,  premiums  paid  by  a  farrier  on 
policies  of  group  life  insurance  covering  the  lives  of  its  employees  are 
not  compensation  if  the  employee  has  no  option  to  take  th^  amount 
of  the  premiums  instead  of  accepting  the  insurance  and  has  no  equity 
in  the  policy  (such  as  the  right  of  assignment  or  the  right  to  the 
surrender  value  on  termination  of  his  employment). 

(5)  Deductions  by  a  carrier  from  remuneration  of  an  Employee. 
Amounts  deducted  from  the  remuneration  of  an  employee  consti¬ 
tute  compensation  paid  to  the  employee  at  the  time  of  sujdi  deduc¬ 
tion. 

958  (6)  Payments  made  by  a  carrier  into  a  stock  bonus,  pension, 

or  profit-sharing  fund  if  such  payments  inure  to  thej  exclusive 
benefit  of  the  employee  and  may  be  withdrawn  by  the  employee  at 
any  time,  or  upon  resignation  or  dismissal  or  if  the  contract  for  serv¬ 
ices  requires  such  payment  as  part  of  the  remuneration..  Whether 
or  not  under  other  circumstances  such  payments  constiiute  com¬ 
pensation  depends  upon  the  particular  facts  of  each  case. 


959  Chapter  II — Employees’  Tax 

Section  2  of  the  act 

Sec.  2.  In  addition  to  other  taxes,  there  shall  be  levied,  collected, 
and  paid  upon  the  income  of  every  employee,  3%  per  centbm  of  the 
compensation  of  such  employee  (except  a  representative)  not  in  excess 
of  $300  per  month,  received  by  him  after  the  effective  date.1 

Art.  201.  Rate  and  measure  of  employees’  tax. — The.  employees’ 
tax  is  imposed  at  the  rate  of  3%  percent  on  all  compensatioh  received 
by  an  employee  during  the  period  March  2,  1936,  to  February  28, 
1937,  both  dates  inclusive,  with  respect  to  employment  performed 
after  August  28,  1935.  (For  definitions  of  “employee”,  j  “employ¬ 
ment”,  and  “compensation”,  see  articles  3,  4,  and  6  (a),  respectively; 
see  also  articles  203  and  609.) 

Art.  202.  WTien  employees’  tax  attaches. — The  employees’  tax 
attaches  at  the  time  that  the  compensation  is  either  actually  or  con¬ 
structively  received  by  the  employee.  Compensation  ii  received 
when  it  is  credited  to  the  account  of  or  set  apart  for  an  edaployee  so 
that  it  may  be  drawn  upon  by  him  at  any  time  although  not  then 
actually  reduced  to  possession.  To  constitute  receipt  in  siich  a  case 
the  compensation  must  be  credited  or  set  apart  to  the  employee  with¬ 
out  any  substantial  limitation  or  restriction  as  to  the  time  br  manner 
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of  payment  or  condition  upon  which  payment  is  to  be  made,  and 
must  be  made  available  to  him  so  that  it  may  be  drawn  at  any  time, 
and  its  receipt  brought  within  his  own  control  and  disposition.  See 
article  302,  relating  to  the  time  the  carriers’  tax  attaches. 

Section  3  (a)  of  the  act 

Sec.  3.  (a)  The  tax  imposed  by  section  2  of  this  Act  shall  be  col¬ 
lected  by  the  employer  of  the  taxpayer,  by  deducting  the  amount  of 
the  tax  from  the  compensation  of  the  employee  as  and  when  paid. 
Every  employer  required  so  to  deduct  the  tax  is  hereby  made  liable 
for  the  payment  of  such  tax  and  is  hereby  indemnified  against  the 
claims  and  demands  of  any  person  for  the  amount  of  any  such  pay¬ 
ment  made  by  such  employer. 

Section  607  of  the  Revenue  Act  of  1934 

Sec.  607.  Whenever  any  person  is  required  to  collect  or  withhold 
any  internal-revenue  tax  from  any  other  person  and  to  pay  such  tax 
over  to  the  United  States,  the  amount  of  tax  so  collected  or 

960  withheld  shall  be  held  to  be  a  special  fund  in  trust  for  the 
United  States.  The  amount  of  such  fund  shall  be  assessed, 

collected,  and  paid  in  the  same  manner  and  subject  to  the  same  pro¬ 
visions  and  limitations  (including  penalties)  as  are  applicable  with 
respect  to  the  taxes  from  which  such  fund  arose. 

Art.  203.  Collection  of,  and  liability  for,  employees’  tax. — The 
carrier  shall  collect  the  employees’  tax  from  each  employee,  with 
respect  to  compensation  for  employment  performed  for  such  carrier 
by  such  employee,  by  deducting  or  causing  to  be  deducted  the  amount 
of  such  tax  from  such  compensation  when  paid,  either  actually  or 
constructively.  The  carrier  is  liable  for  such  tax  whether  or  not 
collected  from  the  employee.  Until  collected  from  him  the  employee 
is  also  liable  for  the  employees’  tax  with  respect  to  compensation  paid 
for  employment  performed  by  him.  Any  such  tax  collected  by  or  on 
behalf  of  a  carrier  is  a  special  fund  in  trust  for  the  United  States. 
The  carrier  is  indemnified  against  the  claims  and  demands  of  any 
person  for  the  amount  of  any  payment  of  such  tax  made  by  the 
carrier  to  the  United  States. 

For  provisions  relating  to  returns,  payment,  and  adjustment  of 
employees’  tax,  see  Chapter  IV.  For  provisions  relating  to  interest 
and  penalties,  see  Chapter  VI. 

961  Chapter  III — Carriers’  Tax 

Section  4  of  the  act 

Sec.  4.  In  addition  to  other  taxes,  every  carrier  shall  pay  an  excise 
tax  of  3}o  per  centum  of  the  compensation  not  in  excess  of  $300  per 
month  paid  by  it  to  its  employees  after  the  effective  date. 

Art.  301.  Rate  and  measure  of  carriers’  tax. — The  carriers’  tax  is 
imposed  at  the  rate  of  3K  per  cent,  and  is  measured  by  the  total  of 
all  compensation  paid  by  the  carrier  to  its  employees  during  the 
period  March  2,  1936,  to  February  28,  1937,  both  dates  inclusive, 
with  respect  to  employment  performed  after  August  28,  1935.  (For 
definition  of  “carrier”,  “employee”,  and  “compensation”,  see  articles 
2,  3,  and  6  (a),  respectively;  also  article  609.) 
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Art.  302.  When  carriers’  tax  attaches. — The  carriers’  tax  attaches 
when  compensation  is  paid,  either  actually  or  constructively,  by  the 
carrier  (or  on  its  behalf),  to  its  employees.  See  article  202,  relat¬ 
ing  to  the  time  the  employees’  tax  attaches. 

Art.  303.  Liability  for  carriers’  tax. — Liability  for  the  carriers’  tax 
attaches  to  the  carrier  with  respect  to  the  compensation  paid  to  its 
employees  for  employment  performed  for  the  carrier.  For  provisions 
relating  to  returns,  payment,  and  adjustment  of  the  carriers’  tax, 
see  Chapter  IV.  For  provisions  relating  to  interest  and  penalties, 
see  Chapter  VI. 

962  Chapter  IV — Returns,  Payment,  and  Adjustment  of  Em¬ 
ployees’  Tax  and  Carriers’  Tax 

Section  8  (b)  and  (c)  of  the  act 

(b)  Such  taxes  shall  be  collected  and  paid  quarterly  in  sudh  manner 
and  under  such  conditions  not  inconsistent  with  this  Act  4s  niay  be 
prescribed  by  the  Commissioner  of  Internal  Revenue. 

(c)  All  provisions  of  law,  including  penalties,  applicable  with  respect 
to  any  tax  imposed  by  section  600  or  section  800  of  the  Reyenue  Act 
of  1926,  and  the  provisions  of  section  607  of  the  Revenue  Act  of  1934, 
insofar  as  applicable  and  not  inconsistent  with  the  provisions  of  this 
Act,  shall  be  applicable  with  respect  to  the  taxes  imposed  this  Act. 

I 

Sections  602  and  1102  (a)  and  (b)  of  the  Revenue  Act  of  14)26,  made 

applicable  by  section  8  (c)  of  the  act 

Sec.  602.  Every  person  liable  for  any  tax  *  *  *  shall  make 
*  *  *  returns  under  oath  *  *  *  and  pay  the  taxe^  imposed 
by  such  section  to  the  colJector  for  the  district  in  which  is  Ideated  the 
principal  place  of  business.  Such  returns  shall  contain  suc^i  informa¬ 
tion  and  be  made  at  such  times  and  in  such  manner  as  tli^  Commis¬ 
sioner,  with  the  approval  of  the  Secretary,  may  by  regulations 
prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  or  notice 
from  the  collector,  be  due  and  payable  to  the  collector  at  the  time  so 
fixed  for  filing  the  return.  *  *  * 

Sec.  1102.  (a)  Every  person  liable  to  any  tax  imposed  b^f  this  Act, 
or  for  the  collection  thereof,  shall  keep  such  records,  render  under 
oath  such  statements,  make  such  returns,  and  comply  with  jsuch  rules 
and  regulations,  as  the  Commissioner,  with  the  approval  of  the 
Secretary,  may  from  time  to  time  prescribe. 

(b)  Whenever  in  the  judgment  of  the  Commissioner  necessary,  he 
may  require  any  person,  by  notice  served  upon  him,  to  make  a  return, 
render  under  oath  such  statements,  or  keep  such  records  as  the  Com¬ 
missioner  deems  sufficient  to  show  whether  or  not  suchj  person  is 
liable  to  tax. 

Art.  401.  Quarterly  returns  of  employees’  tax  and  carriers’  tax. — 
For  the  period  beginning  March  2, 1936,  and  ending  May  31, 1936,  and 
for  each  subsequent  period  of  three  calendar  months  ending  August 
31,  1936,  November  30,  1936,  and  February  28,  1937,  each  carrier 
shall  prepare  a  return,  in  quadruplicate,  on  the  prescribed  form. 
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Art.  402.  Information  returns  of  employees’  tax  and  carriers’  tax. — 
For  the  period  beginning  March  2,  1936,  and  ending  February 

963  28,  1937,  each  carrier  shall  file  an  information  return  on  the 
prescribed  form. 

Art.  403.  Instructions  for  completing  and  filing  returns. — (a)  In 
general. — Each  return  required  by  articles  401  and  402  shall  be  filled 
out  in  accordance  with  the  instructions  ‘contained  thereon  and  the 
regulations  applicable  thereto.  Copies  of  the  prescribed  forms  may 
be  obtained  from  collectors.  Each  return  shall  cover  the  compensa¬ 
tion  paid,  the  carriers’  tax  and  employees’  tax  which  attaches,  and 
the  adjustments  of  tax  made,  during  the  period  covered  by  the  return. 
Each  carrier  is  required  to  file  its  own  return.  Consolidated  returns 
of  parent  and  subsidiary  corporations  are  not  permitted. 

(b)  Execution  of  returns. — The  original  and  all  copies  of  each 
return  shall  be  signed  and  verified  under  oath  or  affirmation  by — 

(1)  the  individual,  if  the  carrier  is  an  individual; 

(2)  the  president,  vice  president,  or  other  principal  officer,  if  the 
carrier  is  a  corporation ;  or 

(3)  a  responsible  and  duly  authorized  member  having  knowledge 
of  its  affairs,  if  the  carrier  is  a  partnership  or  other  unincorporated 
organization. 

(c)  Place  of  filing. — The  original  and  first  two  copies  of  each  quar¬ 
terly  return  required  by  article  401,  and  the  information  return 
required  by  article  402,  shall  be  filed  with  the  collector  for  the  district 
in  which  is  located  the  principal  place  of  business  of  the  carrier, 
or  if  the  carrier  has  no  principal  place  of  business  in  the  United  States, 
with  the  collector  at  Baltimore,  Md.  The  remaining  copy  of  the 
quarterly  return  shall  be  retained  by  the  carrier  and  made  a  part 
of  its  records. 

(d)  Time  for  filing. — Each  quarterly  return  required  by  article 
401  shall  be  filed  on  or  before  the  last  day  of  the  first  month  follow¬ 
ing  the  period  for  which  it  is  made.  Each  information  return  required 
by  article  402  shall  be  filed  on  or  before  the  last  day  of  the  second 
month  following  the  period  for  which  it  is  made.  If  such  last  day 
falls  on  Sunday  or  a  legal  holiday,  the  return  may  be  filed  on  the  next 
following  business  day.  If  placed  in  the  mails,  the  return  shall  be 
posted  in  ample  time  to  reach  the  collector’s  office,  under  ordinary 
handling  of  the  mails,  on  or  before  the  date  on  which  the  return 
is  required  to  be  filed.  As  to  additions  to  the  tax  in  the  case  of  failure 
to  file  the  return  within  the  prescribed  time,  see  article  605. 

Art.  404.  Payment  of  employees’  and  carriers’  tax. — The  employees’ 
tax  and  the  carriers’  tax  required  to  be  reported  on  the  quarterly 
return  under  article  401  are  due  and  payable  to  the  collector,  with¬ 
out  any  assessment  by  the  Commissioner  or  notice  by  the  collector, 
at  the  time  fixed  for  filing  such  return.  For  provisions  relating 
to  interest,  see  article  603,  and  for  provisions  relating  to 

964  penalties,  see  articles  604  and  605  and  section  1114  of  the 
Revenue  Act  of  1926,  made  applicable  by  section  8  (c)  of 

the  Act. 

Section  3  (b)  of  the  act 

(b)  If  more  or  less  than  the  correct  amount  of  tax  imposed  by  section 
2  is  paid  with  respect  to  any  compensation  payment,  then,  under 
regulations  made  under  this  Act  by  the  Commissioner  of  Internal 
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Revenue,  proper  adjustments,  with  respect  both  to  the  tax  and  the 
amount  to  be  deducted,  shall  be  made,  without  interest,  in  connection 
with  subsequent  -wage  payments  to  the  same  employee  by  the  same 
employer. 

Art.  405.  Adjustment  of  employees7  tax. — (a)  Overcollections. — If  a 
carrier  collects  from  any  employee  more  than  the  correct  amount  of 
employees7  tax  with  respect  to  any  compensation  payment,  and  if 
the  overcollection  comes  to  the  attention  of  the  carrier  iafter  the 
quarterly  return  covering  such  payment  is  filed,  the  carrier  shall 
adjust  the  overcollection  by  deducting  the  amount  thereof  from  the 
amount  of  employees7  tax  w’hich  attaches  with  respect  to'  a  subse¬ 
quent  compensation  payment  by  such  carrier  to  such  employee.  In 
such  case  the  carrier  shall  take  credit  for  the  amount  of  the  over¬ 
collection  on  the  return  in  which  such  subsequent  compensation  pay¬ 
ment  is  reported.  If  an  overcollection  of  employees7  tax  [comes  to 
the  attention  of  the  carrier  prior  to  the  time  the  quarterly  return 
covering  such  payment  is  filed,  the  carrier  shall  immediately  adjust 
the  overcollection  with  the  employee. 

No  overcollection  shall  be  adjusted  under  this  subdivision  unless 
the  return  on  which  credit  therefor  is  taken  is  filed  within  four  years 
after  the  date  on  which  the  tax  vras  paid  to  the  collector. 

(6)  Undercollections. — If  by  reason  of  a  mistake  in  computing  the 
tax  a  carrier  collects  from  any  employee  less  than  the  correct  amount 
of  employees7  tax  with  respect  to  any  compensation  payinent,  the 
carrier  shall  adjust  the  undercollection  by  deducting  froml  a  subse¬ 
quent  remuneration  payment  by  such  carrier  to  such  Employee, 
in  addition  to  the  amount  of  employees7  tax  with  respect  to  such 
subsequent  payment,  the  amount  which  the  carrier  failed  to  collect. 
The  amount  so  collected  shall  be  reported  on  the  return  for  the  period 
in  which  the  adjustment  is  made. 

If  a  carrier  collects  the  correct  amount  of  employees7  j  tax  with 
respect  to  any  compensation  payment,  but  underpays  such  tax  to  a 
collector,  the  amount  of  the  underpayment  shall  be  paid  in  accord¬ 
ance  with  the  provisions  of  section  6  of  the  Act.  See  article  601, 
relating  to  collection  of  underpayments. 

No  undercollection  shall  be  adjusted  under  this  subdivision  unless 
the  deduction  required  by  this  subdivision  is  made  within!  one  year 
after  the  date  of  the  compensation  payment  with  respect  j  to  which 
the  undercollection  of  tax  was  made. 

965  (c)  Time  for  making  adjustments.  When  any  under- 

collection  or  overcollection  comes  to  the  attention  of  the 
carrier  in  any  manner,  the  carrier  shall  make  the  adjustment,  if 
permissible  under  this  article,  in  connection  with  the  first  remuneration 
payment  made  thereafter. 

(d)  Interest. — No  interest  shall  be  allowed  or  collected  wijbh  respect 
to  the  amount  of  any  overcollection  or  undercollection  adjusted  under 
this  article. 

Section  5  of  the  act 

Sec.  5.  If  more  or  less  than  the  correct  amount  of  the  tax  imposed 
by  section  4  is  paid,  with  respect  to  any  compensation  payment,  then, 
under  regulations  made  by  the  Commissioner  of  Internal  Revenue, 
proper  adjustments  with  respect  to  the  tax  shall  be  mad  A  without 
mterest,  in  connection  with  subsequent  excise-tax  payments  made  by 
the  same  employer. 
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Art.  406.  Adjustment  of  carriers’  tax. — (a)  Overpayments. — If  any 
■carrier  pays  more  thari  the  correct  amount  of  carriers’  tax  with 
respect  to  any  compensation  payment,  the  carrier  may  adjust  the 
overpayment  by  taking  credit  in  the  amount  of  the  overpayment  on 
any  return  which  is  filed  within  four  years  after  the  date  on  which 
the  tax  was  paid. 

(6)  Underpayments.— If  by  reason  of  a  mistake  in  computing  the 
tax  any  carrier  pays  less  than  the  correct  amount  of  carriers’  tax 
with  respect  to  any  compensation  payment,  the  carrier  may  adjust 
the  underpayment  (1)  by  reporting  the  amount  thereof  on  any  return 
filed  within  one  year  after  the  date  of  the  compensation  payment,  and 
(2)  by  paying  such  amount  at  the  time  such  return  is  filed. 

(c)  Interest. — No  interest  shall  be  allowed  or  collected  with  respect 
to  the  amount  of  any  overpayment  or  underpayment  adjusted  under 
this  article. 

966  Chapter  V — Employees’  Representatives’  Tax 

Section  7  of  the  act 

Sec.  7.  In  addition  to  other  taxes,  there  shall  be  levied,  collected, 
and  paid  upon  the  compensation  of  each  employee’s  representative 
received  by  such  representative  an  income  tax  of  7  per  centum  an¬ 
nually  upon  that  portion  of  the  compensation  of  such  employee’s 
representative  not  in  excess  of  $300  per  month.  The  compensation  of 
a  representative  for  the  purpose  of  ascertaining  the  tax  thereon  shall 
be  determined  according  to  such  rules  and  regulations  as  the  Com¬ 
missioner  of  Internal  Revenue  shall  deem  just  and  reasonable  and  as 
near  as  may  be  shall  be  the  same  compensation  as  if  the  representative 
were  still  in  the  employ  of  the  last  former  carrier. 

Art.  501.  Rate  and  measure  of  representatives’  tax. — The  repre¬ 
sentatives’  tax  is  imposed  at  the  rate  of  7  percent  on  all  compensation 
received  by  a  representative  during  the  period  March  2,  1936,  to 
February  2S,  1937,  both  dates  inclusive,  with  respect  to  services  per¬ 
formed  after  August  2S,  1935.  (For  definitions  of  “representative” 
and  “compensation”  see  articles  5  and  6  (6),  respectively:  see  also 
article  609.) 

Art.  502.  When  representatives’  tax  attaches. — The  representatives’ 
tax  attaches  with  respect  to  compensation  at  the  time  such  compensa¬ 
tion  is  either  actually  or  constructively  received. 

Art.  503.  Liability  for  representatives’  tax. — The  representative  is 
liable  for  the  representatives’  tax. 

Section  8  (b)  and  (c)  of  the  act 

(b)  Such  taxes  shall  be  collected  and  paid  quarterly  in  such  manner 
and  under  such  conditions  not  inconsistent  with  this  Act  as  may  be 
prescribed  by  the  Commissioner  of  Internal  Revenue. 

(c)  All  provisions  of  law’,  including  penalties,  applicable  wdth  respect 
to  any  tax  imposed  by  section  600  or  section  800  of  the  Revenue  Act 
of  1926,  and  the  provisions  of  section  607  of  the  Revenue  Act  of  1934, 
insofar  as  applicable  and  not  inconsistent  with  the  provisions  of  this 
Act,  shall  be  applicable  with  respect  to  the  taxes  imposed  by  this  Act. 
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Section  602  of  the  Revenue  Act  of  1926,  made  applicable  by  section 

8  (c)  of  the  act 

Sec.  602.  Every  person  liable  for  any  tax  *  *  *  shall  mak 

*  *  *  returns  under  oath  *  *  *  and  pay  the  taxes  |  imposed 

by  such  section  to  the  collector  for  the  district  in  which  is  located  the 
principal  place  of  business.  Such  returns  shall  contain  subh  infor¬ 
mation  and  be  made  at  such  times  and  in  such  manner  as  t|he  Com¬ 
missioner,  with  the  appproval  of  the  Secretary,  may  by  regulation 
prescribe. 

967  The  tax  shall,  without  assessment  by  the  Commissioner  or 
notice  from  the  collector,  be  due  and  payable  to  the  j collector 
at  the  time  so  fixed  for  filing  the  return  *  *  *. 

Section  1102  (a)  and  (b)  of  the  Revenue  Act  of  1926,  made  a 

by  section  S  (c)  of  the  act 

Sec.  1102.  (a)  Every  person  liable  to  any  tax  imposed  by  ithis  Act, 
or  for  the  collection  thereof,  shall  keep  such  records,  rendbr  under 
oath  such  statements,  make  such  returns,  and  comply  with  sjich  rules 
and  regulations,  as  the  Commissioner,  with  the  approval  of  t]he  Secre¬ 
tary,  may  from  time  to  time  prescribe. 

(b)  Whenever  in  the  judgment  of  the  Commissioner  necessary  he 
may  require  any  person,  by  notice  served  upon  him,  to  make  ja  return,, 
render  under  oath  such  statements,  or  keep  such  records  as  tjhe  Com¬ 
missioner  deems  sufficient  to  show  whether  or  not  such  persoii  is  liable 
to  tax. 

Art.  504.  Quarterly  returns  of  representatives’  tax. — For  tlie  period 
beginning  March  2,  1936,  and  ending  May  31,  1936,  and  for  each  sub¬ 
sequent  period  of  three  calendar  months  ending  August  31,  1936,, 
November  30,  1936,  and  February  28,  1937,  each  representative  shall 
prepare  a  return,  in  quadruplicate,  on  the  prescribed  form.'  Copies, 
of  this  form  may  be  obtained  from  any  collector.  Each  return  shall 
be  filled  out  in  accordance  with  the  instructions  contained)  thereon 
and  the  regulations  applicable  thereto.  The  original  and  all  copies 
of  each  return  shall  be  signed  and  verified  under  oath  or  affirmation 
by  the  representative. 

The  original  and  first  two  copies  of  each  return  shall  be  filed  with 
the  collector  for  the  district  in  which  is  located  the  legal  Residence 
or  principal  place  of  business  of  the  representative,  or  if  tfie  repre¬ 
sentative  has  no  legal  residence  or  principal  place  of  business  in  the 
United  States,  with  the  collector  at  Baltimore,  Md.  The  remain¬ 
ing  copy  of  the  return  shall  be  retained  by  the  representative  and 
made  a  part  of  his  records.  Each  return  shall  be  filed  on  or  before 
the  last  day  of  the  first  month  following  the  period  for  (which  it 
is  made.  If  such  last  day  falls  on  Sunday  or  a  legal  holiday,  the 
return  may  be  filed  on  the  next  following  business  day.  |f  placed 
in  the  mails,  the  return  shall  be  posted  in  ample  time  to  rfeach  the 
collector’s  office,  under  ordinary  handling  of  the  mails,  on  br  before 
the  date  on  which  the  return  is  required  to  be  filed.  As  to  additions 
to  the  tax  in  the  case  of  failure  to  file  the  return  within  the  prescribed 
time,  see  article  605. 

Art.  505.  Payment  of  representatives’  tax. — The  representatives’' 
tax  is  due  and  payable  to  the  collector,  without  any  assessment  by  the 
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Commissioner  or  notice  by  the  collector,  at  the  time  fixed  for  filing 
the  quarterly  return.  For  provisions  relating  to  interest,  see  article 
603,  and  for  provisions  relating  to  penalties,  see  articles  604  and  605 
and  section  1114  of  the  Revenue  Act  of  1926,  made  applicable  by 
section  8  (c)  of  the  Act. 

96S  Chapter  VI — Miscellaneous  Provisions 

Collection  and  payment  of  taxes — Section  S  (a)  and  (c)  of  the  act 

Sec.  S.  (a)  The  taxes  imposed  by  this  Act  shall  be  collected  by  the 
Commissioner  of  Internal  Revenue  and  shall  be  paid  into  the  Treasury 
of  the  United  States  as  internal-revenue  receipts.  *  *  * 

(c)  All  provisions  of  law,  including  penalties,  applicable  with  respect 
to  any  tax  imposed  by  section  600  or  section  800  of  the  Revenue  Act 
of  1926,  and  the  provisions  of  section  607  of  the  Revenue  Act  of  1934, 
insofar  as  applicable  and  not  inconsistent  with  the  provisions  of  this 
Act,  shall  be  applicable  with  respect  to  the  taxes  imposed  by  this  Act. 

Underpayments — Section  6  of  the  act 

i 

Sec.  6.  If  *  *  *  less  than  the  correct  amount  of  the  tax  im¬ 

posed  by  sections  2  or  4  of  this  Act  is  paid  or  deducted  with  respect 
to  any  compensation  payment  and  the  *  *  *  underpayment  of 

the  tax  cannot  be  adjusted  under  sections  3  or  5,  *  *  *  the 

amount  of  the  underpayment  shall  be  collected  in  such  manner  and 
at  such  times  (subject  to  the  statute  of  limitations  properly  applicable 
thereto)  as  may  be  prescribed  by  regulations  under  this  Act  as  made 
by  the  Commissioner  of  Internal  Revenue. 

Art.  601.  Collection  of  underpayments  of  tax. — If  any  employees7 
tax  or  carriers’  tax  is  not  paid  when  due,  and  is  not  adjusted  under 
article  405  or  406,  the  tax  shall  be  assessed  against  and  collected  from 
the  carrier.  Any  representatives’  tax  not  paid  when  due  shall  be  as¬ 
sessed  against  and  collected  from  the  representative.  The  Commis¬ 
sioner  may  also  assess  unpaid  employees’  tax  against  the  employee. 
In  such  case,  such  tax  may  be  collected  from  the  carrier  or  from  the 
employee.  See  article  603,  relating  to  interest,  and  article  604,  re¬ 
lating  to  penalty  and  interest  for  failure  to  pay  the  tax  after  notice 
and  demand. 

Jeopardy  assessment — Section  1105  of  the  Revenue  Act  of  1932,  as 
amended  by  section  510  of  the  Revenue  Act  of  1934 

Sec.  1105.  (a)  If  the  Commissioner  believes  that  the  collection  of 
any  tax  (other  than  income  tax,  estate  tax,  and  gift  tax)  under  any 
provision  of  the  internal-revenue  laws  will  be  jeopardized  by  delay,  he 
shall,  whether  or  not  the  time  otherwise  prescribed  by  law  for 
969  making  return  and  paying  such  tax  has  expired,  immediately 
assess  such  tax  (together  with  all  interest  and  penalties  the 
assessment  of  which  is  provided  for  by  law).  Such  tax,  penalties,  and 
interest  shall  thereupon  become  immediately  due  and  payable,  and 
immediate  notice  and  demand  shall  be  made  by  the  collector  for  the 
payment  thereof.  Upon  failure  or  refusal  to  pay  such  tax,  penalty, 
and  interest,  collection  thereof  by  distraint  shall  be  lawful  without 
regard  to  the  period  prescribed  in  section  3187  of  the  Revised  Statutes, 
as  amended. 
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(b)lThe  collection  of  the  whole  or  any  part  of  the  amount  of  such 
assessment  may  be  stayed  by  filing  with  the  collector  a  bond  in  such 
amount,  not  exceeding  double  the  amount  as  to  which  the  ^tay  is  de¬ 
sired,  and  with  such  sureties,  as  the  collector  deems  necessary,  con¬ 
ditioned  upon  the  payment  of  the  amount  collection  of  which  is  stayed 
at  the  time  at  which,  but  for  this  section,  such  amount  would  be  due. 

Art.  602.  Jeopardy  assessment. — Whenever,  in  the  opinion  of  the 
collector,  it  becomes  necessary  to  protect  the  interests  of  th£  Govern¬ 
ment  by  effecting  an  immediate  return  and  collection  of  the  tax,  the 
case  should  be  promptly  reported  to  the  Commissioner  by  telegram  or 
letter.  The  communication  should  recite  the  full  name  and  address 
of  the  person  involved,  the  amount  of  taxes  due,  the  period  involved, 
and  a  statement  as  to  the  reason  for  the  recommendation,  ^hich  will 
enable  the  Commissioner  to  immediately  assess  the  tax,  together  with 
all  penalties  and  interest  due.  Upon  assessment  such  ta^,  penalty, 
and  interest  shall  become  immediately  due  and  payable,  ^hereupon 
the  collector  will  issue  immediately  a  notice  and  demand  fof  payment 
of  the  tax,  penalty,  and  interest. 

The  collection  of  the  whole  or  any  part  of  the  amount  of  thfe  jeopardy 
assessment  may  be  stayed  by  filing  with  the  collector  a  bopd  in  such 
amount,  not  exceeding  double  the  amount  with  respect  to  which  the 
stay  is  desired  and  with  such  sureties  as  the  collector  deems  ^necessary, 
conditioned  upon  the  payment  of  the  amount,  collection  Pf  which  is 
stayed,  at  the  time  at  which,  but  for  this  section,  such  amount  would 
be  due.  In  lieu  of  surety  or  sureties  the  taxpayer  may  deposit  with 
the  collector  bonds  or  notes  of  the  United  States,  or  bonds  or  notes 
fully  guaranteed  by  the  United  States,  having  a  par  valde  not  less 
than  the  amount  oi  the  bond  required  to  be  furnished,  together  with 
an  agreement  authorizing  the  collector  in  case  of  default  td  collect  or 
sell  such  bonds  or  notes  so  deposited. 

Upon  refusal  to  pay,  or  failure  to  pay  or  give  bond,  the  collector 
will  proceed  immediately  to  collect  the  tax,  penalty,  and  interest  by 
distraint  without  regard  to  the  period  prescribed  in  section  3187  of 
the  United  States  Revised  Statutes,  as  amended. 

i 

Interest — Section  8  (a)  of  the  act 

Sec.  8.  (a)  *  *  *  If  the  taxes  are  not  paid  when  (iue,  there 

shall  be  added  as  part  of  the  tax  (except  in  the  case  of  adjust- 
970  ments  made  in  accordance  with  the  provisions  of  this  A<jjt )  interest 

at  the  rate  of  6  per  centum  per  annum,  or  for  anyj  part  of  a 
month,  from  the  date  the  tax  became  due  until  paid. 

Section  404  of  the  Revenue  Act  of  1935 

Sec.  404.  Notwithstanding  any  provision  of  law  to  the  contrary, 
interest  accruing  during  any  period  of  time  after  the  date  of  the  enact¬ 
ment  of  this  Act  upon  any  internal-revenue  tax  (including  amounts 
assessed  or  collected  as  a  part  thereof)  or  customs  duty,  not  paid  when 
due,  shall  be  at  the  rate  of  6  per  centum  per  annum. 

Art.  603.  Interest. — The  due  date  of  any  tax  for  the  purpose  of 
computing  interest  is  the  last  day  on  which  the  return  covering  such 
tax  may  be  filed  under  these  regulations.  If  the  tax  is  not  paid  to  the 
collector  on  or  before  the  due  date  and  is  not  adjusted  under  article 
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405  or  406,  there  shall  be  added  as  part  of  the  tax  interest  at  the  rate 
of  6  per  cent  per  year.  Such  interest  accrues  from  (and  including) 
the  day  after  the  due  date  through  the  date  of  payment  to  the  col¬ 
lector  or,  if  the  tax  is  assessed  prior  to  such  payment,  through  the 
date  on  which  the  certificate  of  assessment  is  signed  by  the  Commis¬ 
sioner.  For  provisions  relating  to  interest  after  assessment  see 
article  604. 

Penalties — Section  31S4  of  United  States  Revised  Statutes 

Sec.  31S4.  'Where  it  is  not  otherwise  provided,  the  collector  shall  in 
person  or  by  deputy,  within  ten  days  after  receiving  any  list  of  taxes 
from  the  Commissioner  of  Internal  Revenue,  give  notice  to  each  person 
liable  to  pay  any  taxes  stated  therein,  to  be  left  at  his  dwelling  or  usual 
place  of  business,  or  to  be  sent  by  mail,  stating  the  amount  of  such 
taxes  and  demanding  payment  thereof.  If  such  person  does  not  pay 
the  taxes  within  ten  days  after  the  service  or  the  sending  by  mail  of 
such  notice,  it  shall  be  the  duty  of  the  collector  or  his  deputy  to  collect 
the  said  taxes  with  a  penalty  of  five  per  centum  additional  upon  the 
amount  of  taxes,  and  interest  at  the  rate  of  one  per  centum  a  month. 

Art.  604.  Penalty  and  interest  for  failure  to  pay  an  assessment  after 
notice  and  demand. — (a)  In  case  the  taxpayer  fails  to  pay  to  the  col¬ 
lector  the  entire  amount  of  any  assessment  of  tax,  penalty,  or  interest 
within  a  period  of  10  days  after  the  date  of  issuance  of  the  form  for 
first  notice  and  demand,  based  on  such  assessment,  there  accrues 
under  section  31S4  of  the  United  States  Revised  Statutes  (except  as 
provided  in  subdivision  (6)  of  this  article)  a  penalty  of  5  percent  of 
the  amount  of  such  assessment  remaining  unpaid  at  the  expiration 
of  such  period.  Interest  also  accrues  at  the  rate  of  6  per  cent  per 
year  on  such  unpaid  amount  from  (and  including)  the  eleventh  day 
after  the  date  of  issuance  of  such  form  through  the  date  of  pay¬ 
ment.  If  such  unpaid  amount  is  settled  by  partial  payments,  how¬ 
ever,  interest  is  computed  through  the  date  of  the  first  payment 
971  after  the  10-day  period,  and  from  the  following  day  through  the 
date  of  the  next  payment,  and  in  like  manner  when  subsequent 
payments  are  made  until  the  assessment  is  paid  in  full.  See  article  603 
for  provisions  relating  to  interest  prior  to  assessment. 

(b)  If,  within  10  dnys  after  the  date  of  issuance  of  the  form  for  first 
notice  and  demand,  al  claim  for  abatement  of  any  amount  of  the 
assessment  is  filed  with  the  collector  who  issued  the  form,  the  5  per 
cent  penalty  does  not  attach  with  respect  to  such  amount  unless  the 
claim  is  rejected.  If  the  claim  is  rejected  in  whole  or  in  part  and  the 
amount  rejected  is  not  paid,  the  collector  shall  issue  notice  and  de¬ 
mand  for  such  amount.  If  payment  is  not  made  within  ten  days 
after  the  date  the  collector  issues  the  notice  and  demand,  the  five 
per  cent  penalty  attaches  with  respect  to  the  amount  rejected.  The 
filing  of  the  claim  does  not  stay  the  running  of  interest,  which  accrues 
on  such  amount  from  (and  including)  the  eleventh  day  after  the  date 
of  issuance  of  the  notice  and  demand  referred  to  in  subdivision  (a) 
through  the  date  of  payment. 
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Section  3176  of  the  United  States  Revised  Statutes,  as  amended  by- 


section  1103  of  the  Revenue  Act  of  1926  and  section  619 
Revenue  Act  of  1928 


(d)  of  the 


Sec.  3176.  *  *  *  In  case  of  any  failure  to  make  and  fde  a  re¬ 

turn  or  list  within  the  time  prescribed  by  law,  or  prescribed  by  the 
Commissioner  of  Internal  Revenue  or  the  collector  in  pursuance  of 
law,  the  Commissioner  shall  add  to  the  tax  25  per  centum  of  its  amount 
except  that  when  a  return  is  filed  after  such  time  and  it  is  shown  that 
the  failure  to  file  it  was  due  to  a  reasonable  cause  and  not  to  willful 
neglect,  no  such  addition  shall  be  made  to  the  tax.  In  ejase  a  false 
or  fraudulent  return  or  list  is  willfully  made,  the  Commissioner  shall 
add  to  the  tax  50  per  centum  of  its  amount. 

The  amount  so  added  to  any  tax  shall  be  collected  at  the  j  same  time 
and  in  the  same  manner  and  as  part  of  the  tax  unless  the  ta!x  has  been 
paid  before  the  discovery  of  the  neglect,  falsity,  or  fraud,  in  which 
case  the  amount  so  added  shall  be  collected  in  the  same  mapner  as  the 
tax. 

Section  406  of  the  Revenue  Act  of  1935 


Sec.  406.  In  the  case  of  a  failure  to  make  and  file  an  internal-revenue 
tax  return  required  by  law,  within  the  time  prescribed  by  }aw  or  pre¬ 
scribed  by  the  Commissioner  in  pursuance  of  law,  if  the  hist  date  so 
prescribed  for  filing  the  return  is  after  the  date  of  the  enactment  of 
this  Act,  if  a  25  per  centum  addition  to  the  tax  is  prescribed  by  exist¬ 
ing  law,  then  there  shall  be  added  to  the  tax,  in  lieu  of  such  25  per 
centum:  5  per  centum  if  the  failure  is  for  not  more  than  30  days,  with 
an  additional  5  per  centum  for  each  additional  30  days  jor  fraction 
thereof  during  which  failure  continues,  not  to  exceed  25  per  centum 
in  the  aggregate. 

Art.  605.  Penalties  for  delinquent  or  false  returns,  (a)  pDelinquent 
returns. — Unless  the  person  required  to  file  a  return  establishes 
972  to  the  satisfaction  of  the  Commissioner  that  a  reasonable  cause 
exists  for  the  delinquency  the  failure  to  file  the  return  on  or  be¬ 
fore  the  last  date  prescribed  therefor  by  these  regulations  (in  this  arti¬ 
cle  referred  to  as  the  “due  date”)  causes  to  accrue  a  penalty  equal  to 
the  following  percentage  of  the  tax: 

(1)  5  per  cent,  if  the  return  is  filed  on  or  before  the  tllirtieth  day 
after  the  due  date; 

(2)  10  per  cent,  if  the  return  is  filed  after  such  thirtieth  day  and  on 
or  before  the  sixtieth  day  after  the  due  date; 

(3)  15  per  cent,  if  the  return  is  filed  after  such  sixtieth  day  and 
on  or  before  the  ninetieth  day  after  the  due  date; 

(4)  20  per  cent,  if  the  return  is  filed  after  such  ninetieth  day  and 
on  or  before  the  one  hundred  and  twentieth  day  after  the  due  date;  or 

(5)  25  per  cent,  if  the  return  is  filed  after  such  one  hundred  and 
twentieth  day  or  if  the  return  is  never  filed  by  the  perspn  required 
to  file  it. 

In  computing  the  period  of  delinquency  all  Sundays  and  holidays 
after  the  due  date  are  counted. 

Every  person  filing  a  return  after  the  due  date  shall  securely  attach 
to  the  return  his  statement  under  oath,  in  duplicate,  setting  out  in 
detail  the  reason  for  his  delinquency.  The  collector  spall  forward 
the  statement  to  the  Commissioner  with  the  return.  Tpe  Commis¬ 
sioner  will  determine  whether  a  penalty  has  been  incurred  and,  if 
so,  make  the  assessment. 
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(6)  False  returns. — If  a  false  or  fraudulent  return  is  willfully  made, 
the  penalty  under  section  3176  of  the  United  States  Revised  Statutes, 
as  amended,  is  50  percent  of  the  total  tax  due  for  the  entire  period 
involved  including  any  tax  previously  paid. 

Additional  penalties — Section  1114  of  the  Revenue  Act  of  1926,  made 

applicable  by  Section  S  (c)  of  the  act 

(a)  Any  person  required  under  this  Act  to  pay  any  tax,  or  required 
by  law  or  regulations  made  under  authority  thereof  to  make  a  return, 
keep  any  records,  or  supply  any  information,  for  the  purposes  of  the 
computation,  assessment,  or  collection  of  any  tax  imposed  by  this 
Act,  who  willfully  fails  to  pay  such  tax,  make  such  return,  keep  such 
records,  or  supply  such  information,  at  the  time  or  times  required  by 
law  or  regulations,  shall,  in  addition  to  other  penalties  provided  by 
law,  be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  be 
fined  not  more  than  $10,000,  or  imprisoned  for  not  more  than  one 
year,  or  both,  together  with  the  costs  of  prosecution. 

(b)  Any  person  required  under  this  Act  to  collect,  account  for  and 
pay  over  any  tax  imposed  by  this  Act,  who  willfully  fails  to  collect  or 

truthfully  account  for  and  pay  over  such  tax,  and  any  person 
973  who  willfully  attempts  in  any  manner  to  evade  or  defeat  any 
tax  imposed  by  this  Act  or  the  payment  thereof,  shall,  in  addi¬ 
tion  to  other  penalties  provided  by  law,  be  guilty  of  a  felony  and,  upon 
conviction  thereof,  be  fined  not  more  than  $10,000,  or  imprisoned  for 
not  more  than  five  years,  or  both,  together  with  the  costs  of  prose¬ 
cution. 

(c)  Any  person  who  willfully  aids  or  assists  in,  or  procures,  counsels, 
or  advises,  the  preparation  of  presentation  under,  or  in  connection 
with  any  matter  arising  under,  the  internal-revenue  laws,  of  a  false 
or  fraudulent  return,  affidavit,  claim,  or  document,  shall  (whether  or 
not  such  falsity  or  fraud  is  with  the  knowledge  or  consent  of  the  person 
authorized  or  required  to  present  such  return,  affidavit,  claim,  or 
document)  be  guilty  of  a  felony  and,  upon  conviction  thereof,  be  fined 
not  more  than  $10,000,  br  imprisoned  for  not  more  than  five  years,  or 
both,  together  with  the  costs  of  prosecution. 

(d)  Any  person  who  willfully  fails  to  pay,  collect,  or  truthfully 
account  for  any  pay  over,  any  tax  imposed  by  Titles  IV,  V,  VI,  VII, 
VIII,  and  IX,  or  willfully  attempts  in  any  manner  to  evade  or  defeat 
any  such  tax  or  the  payment  thereof,  shall,  in  addition  to  other  penal¬ 
ties  provided  by  law,  be  liable  to  a  penalty  of  the  amount  of  the 
tax  evaded,  or  not  paid,  collected  or  accounted  for  and  paid  over, 
to  be  assessed  and  collected  in  the  same  manner  as  taxes  are  assessed 
and  collected.  No  penalty  shall  be  assessed  under  this  subdivision 
for  any  offense  for  which  a  penalty  may  be  assessed  under  authority 
of  section  3176  of  the  Revised  Statutes,  as  amended,  or  for  any 
offense  for  which  a  penalty  has  been  recovered  under  section  3256 
of  the  Revised  Statutes. 

(e)  Any  person  in  possession  of  property,  or  rights  to  property, 
subject  to  distraint,  upon  which  a  levy  has  been  made,  shall,  upon 
demand  by  the  collector  or  deputy  collector  making  such  levy,  sur¬ 
render  such  property  or  rights  to  such  collector  or  deputy,  unless  such 
property  or  right  is,  at  the  time  of  such  demand,  subject  to  an  attach¬ 
ment  or  execution  under  any  judicial  process.  Any  person  who  fails 
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or  refuses  to  so  surrender  any  of  such  property  or  rights  shrill  be  liable 
in  his  own  person  and  estate  to  the  United  States  in  a  sufn  equal  to 
the  value  of  the  property  or  rights  not  so  surrendered,  but  not  exceed¬ 
ing  the  amount  of  the  taxes  (including  penalties  and  interest)  for  the 
collection  of  which  such  levy  has  been  made,  together  with  costs  and 

interest  from  the  date  of  such  lew. 

_  %/ 

(f)  The  term  “person”  as  used  in  this  section  includes  £ 
employee  of  a  corporation  or  a  member  or  employee  of  a  j 
who  as  such  officer,  employee,  or  member  is  under  a  duty 
the  act  in  respect  of  which  the  violation  occurs. 

Section  10  of  the  Act 

Sec.  10.  Any  person  or  any  carrier  which  shall  willfully  fail  or 
refuse  to  make  any  report  in  accordance  with  this  Act  required  by 
the  Commissioner  of  Internal  Revenue  in  the  administration  of  this 
Act,  or  which  shall  knowingly  make  any  false  or  fraudulent  statement 
or  report  in  response  to  any  report  or  statement  required  by  this  Act 
shall  be  punished  on  conviction  by  a  fine  of  not  less  than  $100  nor 
more  than  $10,000. 

974  Section  35  of  the  Criminal  Code  of  the  United  States,  as  amended 

Sec.  35.  Whoever  shall  make  or  cause  to  be  mada  or  present 
or  cause  to  be  presented,  for  payment  or  approval,  to  or  bv  any 
person  or  officer  in  the  civil,  military,  or  naval  service  of  the  United 
States,  or  any  department  thereof,  or  any  corporation  ib  which  the 
United  States  of  America  is  a  stockholder,  any  claim  upon  or  against 
the  Government  of  the  United  States,  or  any  department  or  officer 
thereof,  or  any  corporation  in  which  the  United  States  of  ^merica  is  a 
stockholder,  knowing  such  claim  to  be  false,  fictitious,  or  (fraudulent; 
or  whoever  shall  knowingly  and  willfully  falsify  or  conceal  or  cover 
up  by  any  trick,  scheme,  or  device  a  material  fact,  or  make  or  cause 
to  be  made  any  false  or  fraudulent  statements  or  representations, 
or  make  or  use  or  cause  to  be  made  or  used  any  false  bill,  receipt, 
voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposition,  know¬ 
ing  the  same  to  contain  any  fraudulent  of  fictitious  statement  or  entry, 
in  any  matter  within  the  jurisdiction  of  any  department  or  agency 
of  the  United  States  or  of  any  corporation  in  which  the  United 
States  of  America  is  a  stockholder;  *  *  or  wl|oever  shall 
enter  into  any  agreement,  combination,  or  conspiracy  to  defraud  the 
Government  of  the  United  States,  or  any  department  or  officer  thereof, 
or  any  corporation  in  which  the  United  States  of  Americh  is  a  stock¬ 
holder,  by  obtaining  or  aiding  to  obtain  the  payment  or  allowance  of 
any  false  or  fraudulent  claim;  *  *  *  shall  be  fined  not  more  than 

$10,000  or  imprisoned  not  more  than  ten  years,  or  both,  j  *  *  * 

Section  8  (d)  of  the  act 

(d)  In  the  payment  of  any  tax  under  this  Act  a  fractional  part 
of  a  cent  shall  be  disregarded  unless  it  amounts  to  one-half  cent 
or  more,  in  which  case  it  shall  be  increased  to  1  cent. 

Art.  606.  WRen  fractional  part  of  cent  may  be  disregarded. — In  the 
payment  of  taxes  a  fractional  part  of  a  cent  shall  be  disregarded 
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unless  it  amounts  to  one-half  cent  or  more,  in  which  case  it  shall  be 
increased  to  1  cent.  Fractional  parts  of  a  cent  should  not  be  dis¬ 
regarded  in  the  computation  of  taxes. 

Credit  and  refund — section  6  of  the  act 

Sec.  6.  If  more  *  *  *  than  the  correct  amount  of  the  tax 

imposed  by  sections  2  or  4  of  this  Act  is  paid  or  deducted  with  respect 
to  any  compensation  payment  and  the  overpayment  *  *  *  of  the 

tax  cannot  be  adjusted  under  sections  3  or  5,  the  amount  of  the  over¬ 
payment  shall  be  refunded  *  *  *  in  such  manner  and  at  such 

times  (subject  to  the  statute  of  limitations  properly  applicable  thereto) 
as  may  be  prescribed  by  regulations  under  this  Act  as  made  by  the 
Commissioner  of  Internal  Revenue. 

Section  1120  of  the  Revenue  Act  of  1926,  made  applicable  by  section 

S  (c)  of  the  act 

Sec.  1120.  In  the  case  of  any  overpayment  or  overcollection  of  any 
tax  imposed  by  Title  *  *  *  VI,  the  person  making  such  over¬ 

payment  or  overcollection  may  take  credit  therefor  against 
975  taxes  due  upon  any  monthly  return,  and  shall  make  refund  of 
any  excessive  amount  collected  by  him  upon  proper  application 
by  the  person  entitled  thereto. 

Section  3220  of  United  States  Revised  Statutes,  as  amended  by 
Section  1111  of  the  Revenue  Act  of  1926  and  Section  619  (b)  of 
the  Revenue  Act  of  1928 

Sec.  3220.  Except  as  otherwise  provided  *  *  *  the  Commis¬ 

sioner  of  Internal  Revenue,  subject  to  regulations  prescribed  by  the 
Secretary  of  the  Treasury,  is  authorized  to  remit,  refund,  and  pay 
back  all  taxes  erroneously  or  illegally  assessed  or  collected,  all  pen¬ 
alties  collected  without  authority,  and  all  taxes  that  appear  to  be 
unjustly  assessed  or  excessive  in  amount,  or  in  any  manner  wrong¬ 
fully  collected;  *  *  *. 


Section  607  of  the  Revenue  Act  of  1928 

Sec.  607.  Any  tax  (or  any  interest,  penalty,  additional  amount,  or 
addition  to  such  tax)  assessed  or  paid  (whether  before  or  after  the 
enactment  of  this  Act)  after  the  expiration  of  the  period  of  limitation 
properly  applicable  thereto  shall  be  considered  an  overpayment  and 
shall  be  credited  or  refunded  to  the  taxpayer  if  claim  therefor  is  filed 
within  the  period  of  limitation  for  filing  such  claim. 

Section  60S  of  the  Revenue  Act  of  1928,  as  amended  by  section  503 

of  the  Revenue  Act  of  1934 

Sec.  608.  A  refund  of  any  portion  of  an  internal-revenue  tax  (or 
any  interest,  penalty,  additional  amount,  or  addition  to  such  tax) 
made  after  the  enactment  of  this  Act,  shall  be  considered  erroneous — 

(a)  if  made  after  the  expiration  of  the  period  of  limitation  for 
filing  claim  therefor,  unless  within  such  period  claim  was  filed;  or 

(b)  in  the  case  of  a  claim  filed  within  the  proper  time  and  disal¬ 
lowed  by  the  Commissioner  after  the  enactment  of  this  Act,  if  the 
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refund  was  made  after  the  expiration  of  the  period  of  limitation  for 
filing  suit,  unless — 

(1)  within  such  period  suit  was  begun  by  the  taxpayer,  or 

(2)  within  such  period  the  taxpayer  and  the  Commissioner  agreed 
in  writing  to  suspend  the  running  of  the  statute  of  limitations  for 
filing  suit  from  the  date  of  the  agreement  to  the  date  of  fiijial  decision 
in  one  or  more  named  cases  then  pending  before  the  United  States 
Board  of  Tax  Appeals  or  the  courts.  If  such  agreement  has  been 
entered  into,  the  running  of  such  statute  of  limitations  shall  be  sus¬ 
pended  in  accordance  with  the  terms  of  the  agreement. 

Section  609  of  the  Revenue  Act  of  1928 

Sec.  609.  (a)  Credit  against  barred  deficiency. — Any  crfedit  against 
a  liability  in  respect  of  any  taxable  year  shall  be  void  if  ariy  payment 
in  respect  of  such  liability  would  be  considered  an  overpayment 
under  section  607. 

(b)  Credit  of  barred  overpayment. — A  credit  of  an  overpayment  in 
respect  of  any  tax  shall  be  void  if  a  refund  of  such  overpayment  would 
be  considered  erroneous  under  section  60S. 

(c)  Application  of  section. — The  provisions  of  this  section  shall  ap¬ 
ply  to  any  credit  made  before  or  after  the  enactment  of  this  Act. 

976  Section  322S  (a)  of  United  States  Revised  Statutes,  jas  amended 
by  Section  1112  of  the  Revenue  Act  of  1926  and  Section 
619  (c)  of  the  Revenue  Act  of  1928  and  Section  1106  of  the 
Revenue  Act  of  1932 

Sec.  3228.  (a)  All  claims  for  the  refunding  or  crediting  of  any 
internal-revenue  tax  alleged  to  have  been  erroneously  j  or  illegally 
assessed  or  collected,  or  of  any  penalty  alleged  to  have  b^en  collected 
without  authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in 
any  manner  wrongfully  collected  must  *  *  *  be  presented  to  the 

Commissioner  of  Internal  Revenue  within  four  years  neixt  after  the 
payment  of  such  tax,  penalty,  or  sum.  The  amount  of  the  refund 
*  *  *  shall  not  exceed  the  portion  of  the  tax,  penalty,  or  sum 

paid  during  the  four  years  immediately  preceding  the  filing  of  the 
claim,  or  if  no  claim  was  filed,  then  during  the  four  years  Immediately 
preceding  the  allowance  of  the  refund. 

Art.  607.  Refund  and  credit  of  taxes  erroneously  collected. — (a) 
Any  tax  (including  interest  or  penalty,  if  any),  which  has  been  errone¬ 
ously,  illegally,  or  otherwise  wrongfully  collected,  may  be  refunded 
to  the  person  who  paid  the  tax  to  the  collector.  A  claim  for  refund 
must  be  made  on  the  prescribed  form  in  accordance  with)  the  instruc¬ 
tions  printed  thereon  and  in  accordance  with  these  j  regulations. 
Copies  of  the  prescribed  form  may  be  obtained  from  apy  collector. 
All  grounds  in  detail  and  all  facts  in  support  of  the  claim  must  be  set 
forth  under  oath. 

(b)  If  any  person  makes  a  return  showing  a  greater  amount  of 
tax  than  is  actually  due,  and  pays  such  tax,  he  may  fil^  a  claim  for 
refund  as  provided  for  in  subdivision  (a)  of  this  article,  or  he  may 
take  credit  for  such  overpayment  upon  any  quarterly  [return  sub¬ 
sequently  filed.  The  return  upon  which  the  credit  is  taken  must 
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have  securely  attached  thereto  a  statement  under  oath,  setting  forth 
in  detail  the  grounds  and  facts  relied  upon  in  support  of  the  claim.  _ 

(c)  In  the  case  of  any  claim  filed  by  a  carrier  for  refund  or  credit 
of  employees'  tax,  the  carrier  shall  include  in  the  claim  for  refund  or 
in  the  return  upon  which  credit  is  taken,  as  the  case  may  be,  a  state¬ 
ment  that  it  has  repaid  the  tax  to  the  employee  or  has  secured  the 
written  consent  of  such  employee  to  allowance  of  the  refund  or  credit. 
The  written  consent  of  the  employee  shall  accompany  the  claim  or  the 
return  as  the  case  may  be. 

(d)  No  refund  or  credit  shall  be  allowed  under  this  article  if  the 
overpayment  can  be  adjusted  under  the  provisions  contained  in 
article  405  or  406. 

(e)  No  refund  or  credit  shall  be  allowed  under  this  article  unless 
claim  therefor  is  filed  with  the  collector  within  four  years  after  the 
payment  of  the  tax,  penalty,  or  interest. 

977  Records — Section  1102  (a)  and  (b)  of  the  Revenue  Act  of  1926 

made  applicable  by  Section  8  (c)  of  the  Act 

(a)  Every  person  liable  to  any  tax  imposed  by  this  Act,  or  for  the 
collection  thereof,  shall  keep  such  records,  render  under  oath  such 
statements,  make  such  returns,  and  comply  with  such  rules  and  regu¬ 
lations,  as  the  Commissioner,  with  the  approval  of  the  Secretary,  may 
from  time  to  time  prescribe. 

(b)  'Whenever  in  the  judgment  of  the  Commissioner  necessary  he 
may  require  any  person,  by  notice  served  upon  him,  to  make  a  return, 
render  under  oath  such  statements,  or  keep  such  records  as  the  Com¬ 
missioner  deems  sufficient  to  show  whether  or  not  such  person  is  liable 
to  tax. 

Section  1104  of  the  Revenue  Act  of  1926,  as  amended  by  Section  61S 

of  the  Revenue  Act  of  1928,  made  applicable  by  Section  8  (c)  of 

the  Act 

Sec.  1104.  The  Commissioner,  for  the  purpose  of  ascertaining  the 
correctness  of  any  return  or  for  the  purpose  of  making  a  return  where 
none  has  been  made,  is  hereby  authorized,  by  any  officer  or  employee 
of  the  Bureau  of  Internal  Revenue,  including  the  field  service,  desig¬ 
nated  by  him  for  that  purpose,  to  examine  any  books,  papers,  records, 
or  memoranda  bearing  upon  the  matters  required  to  be  included  in  the 
return,  and  may  require  the  attendance  of  the  person  rendering  the 
return  or  of  any  officer  or  employee  of  such  person,  or  the  attendance 
of  any  other  person  having  knowledge  in  the  premises,  and  may  take 
his  testimony  with  reference  to  the  matter  required  by  law  to  be 
included  in  such  return,  with  power  to  administer  oaths  to  such  person 
or  persons. 

Art.  60S.  Records. — (a)  In  general. — Every  carrier  and  every  rep¬ 
resentative  shall  keep  accurate  records  of  all  compensation  with 
respect  to  which  he  becomes  liable  for  the  tax.  While  not  manda¬ 
tory,  it  is  advisable  for  each  employee  to  keep  permanent  accurate 
records  showing  the  name  of  each  carrier  for  which  he  performs 
services  as  an  emploj'ee,  the  duration  of  employment  by  each,  the 
amount  of  each  remuneration  payment  (including  employees’  tax) 
and  the  date  of  its  receipt,  and  the  amount  of  employees’  tax  deducted 
from  each  such  payment. 
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{6)  Records  of  carriers. — The  records  of  each  carrier  liable  for 
carriers’  tax  shall  show  with  respect  to  each  employee,  for  the  calendar 
month  of  March,  1936,  and  for  each  calendar  month  thereafter — 

(1)  the  name  and  address  of  the  employee, 

(2)  the  occupation  of  the  employee  (in  accordance  with  the  classi¬ 
fication  adopted  by  the  Interstate  Commerce  Commission),! 

(3)  the  total  amount  (including  any  sum  withheld  therefrom  as  tax 
or  for  any  other  reason)  and  date  of  each  payment  of  remuneration  to 

the  employee  and  the  period  of  services  covered  by  such  payment, 
978  (4)  the  amount  of  such  remuneration  payment!  which  is 

compensation  as  defined  in  article  6,  and 

(5)  the  amount  of  employees’  tax  withheld  or  collected  w}th  respect 
to  such  payment,  and,  if  collected  at  a  time  other  than  the  time  such 
payment  was  made,  the  date  collected. 

If  the  total  remuneration  payment  (paragraph  (3),  above)  and  the 
amount  thereof  which  is  taxable  (paragraph  (4),  above)  are  not  equal, 
the  reason  therefor  shall  be  made  a  matter  of  record,  j  Accurate 
records  of  the  details  of  every  adjustment  of  employees’  tax  or 
carriers’  tax  shall  also  be  kept,  including  the  date  and  amount  of  each 
adjustment. 

(c)  Records  of  representatives. — The  records  of  each  representative 
liable  for  representatives’  tax  shall  show  for  the  calendar  month  of 
March,  1936,  and  for  each  calendar  month  thereafter — 

(1)  the  name  of  each  employee  organization  employing  him  as  a 
representative, 

(2)  the  amount  of  remuneration  received  from  each  employee 
organization  for  his  services  as  representative,  the  date  received  and 
the  period  of  services  covered  by  such  remuneration,  and 

(3)  if  the  remuneration  which  would  have  been  received  from  the 
representative’s  last  former  carrier  employer  is  less  than  the  amount  of 
remuneration  received  as  such  represenative  (a)  the  name  add  address 
of  such  last  former  carrier,  and  (b)  the  amount  of  remuneration  which 
he  would  have  received  from  such  carrier. 

(d)  Records  of  overpayments. — Every  person  claiming  refund  or 
credit  of  any  overpayment  of  tax,  penalty,  or  interest  shpll  keep  a 
complete  and  detailed  record  of  the  overpayment. 

(e)  Form  of  record. — No  particular  form  is  prescribed  fdr  keeping 
the  records  required  by  this  article.  Each  person  required  to  keep 
records  shall  use  such  forms  and  systems  of  accounting  as  Will  enable 
the  Commissioner  to  ascertain  whether  the  taxes  for  Which  such 
person  is  liable  are  correctly  computed  and  paid. 

(f)  Place  and  period  for  keeping  records. — All  records  required  by 
these  regulations  shall  be  kept,  by  any  person  required  to  keep  them, 
at  some  convenient  and  safe  location  accessible  to  internal  revenue 
officers.  Such  records  shall  at  all  times  be  open  for  inspection  by 
such  officers.  Records  required  by  subdivisions  (b)  and  (c)  of  this 
article  shall  be  maintained  for  a  period  of  at  least  four  yeaijs  after  the 
date  the  tax  to  which  they  relate  becomes  due.  Records  required 
by  subdivision  (d)  of  this  article  (including  records  required  by  sub¬ 
division  (b)  and  (c) ,  relating  to  a  claim  shall  be  maintained  fpr  a  period 
of  at  least  four  years  after  the  date  the  claim  is  filed. 


660  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

979  Termination  of  taxes — section  12  of  the  Act 

Sec.  12.  The  taxes  imposed  by  this  Act  shall  not  apply  to  any 
compensation  received  or  paid  after  February  28,  1937. 

Art.  609.  Termination  of  taxes. — The  taxes  imposed  by  the  Act 
shall  not  apply  to  compensation  received  or  paid  after  February  28, 
1937,  even  though  earned  prior  to  such  date. 

Administering  of  oaths — section  3165  of  the  United  States  Revised 

Statutes,  as  amended 

Sec.  3165.  Every  collector,  deputy  collector,  internal-revenue  agent, 
and  internal-revenue  officer  assigned  to  duty  under  an  internal-revenue 
agent,  is  authorized  to  administer  oaths  and  to  take  evidence  touching 
any  part  of  the  administration  of  the  internal-revenue  laws  with  which 
he  is  charged,  or  where  such  oaths  and  evidence  are  authorized  by 
law  or  regulation  authorized  by  law  to  be  taken. 

Section  1102  (d)  of  the  Revenue  Act  of  1926,  made  applicable  by 

section  8  (c)  of  the  Act 

(d)  Any  oath  or  affirmation  required  by  the  provisions  of  this  Act 
or  regulations  made  under  authoritv  thereof  mav  be  administered  by 
any  officer  authorized  to  administer  oaths  for  general  purposes  by  the 
law  of  the  United  States  or  of  any  State,  Territory,  or  possession  of  the 
United  States,  wherein  such  oath  or  affirmation  is  administered,  or 
bv  anv  consular  officer  of  the  United  States. 

Retroactivity  of  regulations — section  1108  (a)  of  the  Revenue  Act  of 
1926,  as  amended  by  section  605  of  the  Revenue  Act  of  1928  and 
section  506  of  the  Revenue  Act  of  1934 

(a)  The  Secretary,  or  the  Commissioner  with  the  approval  of  the 
Secretary,  may  prescribe  the  extent,  if  any,  to  which  any  ruling,  regu¬ 
lation,  or  Treasury  Decision,  relating  to  the  internal  revenue  laws,  shall 
be  applied  without  retroactive  effect. 

Authority  for  regulations — section  1101  of  the  Revenue  Act  of  1926, 
made  applicable  by  section  8  (c)  of  the  Act 

Sec.  1101.  The  Commissioner,  with  the  approval  of  the  Secretary, 
shall  prescribe  and  publish  all  needful  rules  and  regulations  for  the 
enforcement  of  this  Act. 

In  pursuance  of  the  provisions  of  the  Act  and  of  section  1101  of 
the  Revenue  Act  of  1926,  made  applicable  by  section  8  (c)  of  the 
Act,  the  foregoing  regulations  are  hereby  prescribed. 

Chas.  T.  Russell, 

Acting  Commissioner  of  Internal  Revenue. 
Approved  March  11,  1936. 

Wayne  C.  Taylor, 

Acting  Secretary  of  the  Treasury. 
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9S7  Plaintiffs’  Exhibit  55 

April  17,  1936. 

To  All  Carriers  as  Defined  in  Section  1  (a)  of  the  Railroad  Retirement 
Act  of  1935: 

The  Railroad  Retirement  Board  hereby  requests  each  carrier  to 
state  whether  it  will  be  willing  to  furnish  to  the  Railroad  Retirement 
Board  certain  information  described  below: 

1.  There  will  have  been  registered  with  the  Board  by  June  some 
25,000  persons  who  claim  employment  relationship  to  a  carrier  on  or 
after  August  29,  1935,  and  who  up  to  the  date  of  registration  at  least 
have  not  been  in  active  sendee  since  August  29,  1935.  The  registra¬ 
tion  card  gives  the  name  of  the  individual,  the  class  of  sendee  in  which 
the  employment  relation  is  claimed,  the  basis  of  the  claim,  and  whether 
or  not  the  individual  has  been  ready  and  willing  to  serve.  We  wish 
to  know  whether,  if  the  information  on  the  registration  cards  is  sent 
to  the  carrier  involved ?  such  carrier  will  check  the  statements  made 
by  the  registrants  and  indicate,  on  a  form  to  be  supplied  by  the  Board, 
the  facts  shown  by  its  own  records. 

2.  The  Retirement  Board  is  receiving  applications  for  annuity. 
By  the  end  of  June  it  is  probable  that  some  20,000  applications  for 
annuity  will  have  been  received.  The  Retirement  Board  desires  a 
statement  from  each  carrier  as  to  whether  it  will  be  willing  to  verify 
the  service  record  claimed  by  each  individual  applicant;  give  the  date 
of  birth  as  shown  on  its  records;  check  or  supply  the  absence  record, 
that  is,  the  number  of  calendar  months  during  the  service  period  in 
which  no  compensation  was  paid  to  the  individual;  check  or  supply 
the  compensation  for  each  month  during  the  eight-year  period  from 
1924  to  1931,  or  such  part  of  it  as  the  individual  was  in  service;  and 
give  the  compensation  paid  in  each  month  of  service  after  March  1, 

1936.  A  form,  will  be  supplied  by  the  Railroad  Retirement 
988  Board  on  which  the  service  record  and  other  information  given 
by  the  applicant  will  be  recorded  with  space  for  the  carrier’s 
reply.  .  .  , 

3.  If  any  carrier  is  unwilling  to  supply  the  above  information,  will 
its  records  be  made  available  to  agents  of  the  Railroad  Retirement 
Board,  so  that  the  statements  of  registrants  and  applicants  for  annuity 
may  be  verified  and  missing  information  supplied? 

Yours  very  truly, 


(Signed)  Murray  W.  Latimer, 

Chairman. 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  cd. 


667 


989 


Plaintiffs’  Exhibit  56 


Washington,  D.  C.,  April  db,  1936. 

Hon.  Murray  W.  Latimer, 

Chairman,  Railroad  Retirement  Board,  Washington,  D.  0. 

Dear  Sir:  There  has  been  referred  to  Counsel  representing  the 
carriers  in  the  litigation  now  pending  in  the  Supreme  Codrt  of  the- 
District  of  Columbia  your  circular  communication,  dated  A\pri\  17th, 
in  which  the  Railroad  Retirement  Board  requests  each  farrier  to 
state  whether  it  is  willing  to  ascertain  from  its  records  afid  furnish 
to  the  Board  information  with  respect  to  persons  claiming  employ¬ 
ment  relationship  on  and  after  August  29,  1935,  and  with  reference 
to  applicants  for  annuities,  or  to  make  its  records  available  |to  agents 
of  the  Board  for  the  ascertainment  of  said  information. 

It  is  noted  your  communication  advises  that  there  will  have  been 
registered  with  your  Board  by  June  some  “25,000  persons  who  claim 
employment  relationship  to  a  carrier  on  or  after  August  29,  1935, 
and  who  up  to  the  date  of  registration  at  least  have  not  beeh  in  active 
service  since  August  29,  1935.” 

You  also  advise  that  “by  the  end  of  June  it  is  probable  that  some- 
20,000  applications  for  annuity  will  have  been  received.” 

The  information  in  question,  even  as  to  single  individuals,  is  not 
to  be  found  in  readily  available  files  and  the  task  of  assembling  it 
would  involve  extended  and  burdensome  work,  including  Search  for 
and  examination  of  tremendous  numbers  of  payrolls  running  back  for 
a  great  number  of  years  as  well  as  of  other  files,  many  of  Which  have 
long  since  been  stored  away.  Even  to  make  such  records  available  to 
agents  of  the  Board  w^ould  involve  for  carrier  forces  a  heavy  burden 
and  expense,  in  view  of  the  necessity  for  that  purpose  of  identifying 
and  locating  as  to  each  name  involved  the  particular  and  in- 
990  numerable  records.  It  is  obvious  that  the  average  case  of 
applications  for  annuity  will  require  search  for  and  examination 
of  hundreds  of  payrolls.  In  addition,  since  the  carriers  a|e  to  bear 
at  least  one-half  of  the  cost  of  the  annuities  they  are  not  willing  to 
do  less  than  supervise  and  verify  the  information  taken  from  their 
records. 

In  these  circumstances,  and  in  view  of  the  pendency  of  litigation 
testing  the  constitutionality  of  the  Railroad  Retirement  Apt  of  1935 
and  of  its  accompanying  Tax  Act,  we  must  for  our  clients  respectfully 
decline  to  assume  such  burden. 

Very  truly  yours, 

(Signed)  S.  R.  Prince, 

For  Committee  of  Counsel. 
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Form  AA  2  (Revised) 


Plaintiffs’  Exhibit  57 


The  information  on  this  report  form,  together  with ! _ addi¬ 
tional  sheets,  w’hich  I  have  personally  lettered . , . j_, _ , 

. , . ,  and  initialed,  is  corrected  to  the  best  of  my  Ijmowledge- 

and  belief. 


I 
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Report  to  the  Railroad  Retirement  Board 

By . - . - . 

(Name  of  carrier)  (Name  of  official) 

. . ,  concerning  the  ap- 

(Date)  _  (Title)  . 

plication  for  an  annuity  under  the  Railroad  Retirement  Act  submitted 
bv 

. , . . . of . 

(Last  name)  (First  n  ame)  (Middle  name)  (Street  and  number) 

. .  Name  on  pay  roll 

(Post  office)  (County)  (State) 

. . .  who  states  that  he 

(Last  name)  (First  name)  (Middle  name) 

served  with  this  company  or  its  predecessor  as  shown  in  section  1 
below: 

Section  1 — Applicant's  statement 


Name  of  carrier 
on  application 

Occupation 

Department  or 
division 

From— 

To— 

Service 

Month 

Day 

Year 

Month 

Day 

Year 

Years 

Months 

1 . 

o 

3 . 

4 . 

5 . 

6 . 

•9 

_ 

8 . 

1 

Section  2 — Our  records  show 


Occupation 

Department 
or  division 

From — 

To- 

Cause  of  termination 

Service 

Month 

Day 

Year 

Month 

Day 

Year 

Years 

Months 

1 . 

"" 

2 

j 

* 

3 . 

4... . . 

5 . 

6 . 

m 

4  ............. 

_ 

i 

s . 

I 
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992  Section  3 

Our  records  show  applicant  states  he  was  born  at 


(County,  parish,  or  other  civil  division)  (State  or  country) 


(Day) 


(Year) 


-  which{hahsnot}been  verified' 

(Draw  line  through  work  not  applicable) 


i 

_ L _ 

(City) 

on _ i _ 

i  (Month) 

i 


Attached  is  copy  of _ in  verification  of  appli¬ 

cant’s  statement  as  to  date  of  birth.  (If  carrier  has  any  reason  to 
doubt  applicant’s  statement,  full  information  should  be  giv^n  on  lines 
below.) 


Section  4 

I 

Our  records  show  the  applicant  received  compensation  j  from  this 
company  in  each  of  the  months  marked  “C”  in  the  following  table: 


1SSS 

1S89 

1S90 

1S91 

1S92 

1S93 

1S94 

1895 

1S96 

1897 

1898 

1899 

1900 

1901 

1902 

1903 

n 

19(^4 

_ l_ 

1905 

1906 

1907 

January . 

1 

r 

February _ 

MR 

Maroh 

m 

April  _ 

Rfl 

May. _ 

June 

July.  _ _ 

_4_ 

August _ 

i  i 

SeDtember. . 

~T  i 

October _ 

■*r 

November  . 

December _ 

Total  — 

__i. 

190S 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

1919 

1920 

1921 

1922 

1923 

— |— 

1932 

1933 

1934 

1935 

January _ 

1 

February _ 

March . . 

U  .1. 

A  pril  _ 

May _ 

June . 

July _ 

„I_ 

August _ 

September.— 

•"t" 

October _ 

““f 

November... 

t 

December _ 

■88 

Total.. 

SB 

n 

LL 

i 

i 


104781—36 - 13 
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993  Section  5 


Our  records  show  that  the  applicant  was  paid  by  this  company  the 
amounts  shown  in  the  following  table: 


1924 

1925 

1926 

1927 

192S 

1929 

1930 

1931 

1936 

1 

1936 

1938 

Jan  _ _ _ _ 

Feb 

March.  _  _ 

April 

May _ 

JivnA  _ _  _  _ _  _ 

1 

July _ 

1 

Aug  _ _ _ _ 

Sept _ _ _ _ 

Oct _  _ 

Nov .  . . . . 

Dec . 

Total . 

Section  6 


Our  records  show  that  applicant 


f  did 
I  did  not 


receive  compensation 


(Draw  line  through  word  not  applicable) 

from  another  carrier  during  the  period  January  1,  1924,  to  December 
31,  1931.  (If  applicant  did  receive  compensation  from  other  carriers 
during  this  period,  name  such  carriers  on  the  lines  below.) 


994 


Section  2. — Continued 


Occupation 


Department  or 
division 


From — 


Month 


Day 


Year 


To— 


Month 


Day  Year 


Cause  of  termination 


Service 


Years  I  Months 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO 

Additional  information 


671 


i 

!. 


•  i-  * 
I 


Excerpts  from  act  providing  for  a  retirement  system  fc^r  railroad 
employees. 

Section  1.  (e)  “The  term  ‘service  period’  means  the  tojal  service 
of  a  person  for  one  or  more  carriers  whether  or  not  continuously  per¬ 
formed  either  before  or  after  the  effective  date,  and  includes  as  one 
month  every  calendar  month  during  which  such  person  ha^  rendered 
service  to  a  carrier  for  compensation  and  includes  as  1  yeaif  every  12 
such  months.  An  ultimate  fraction  or  6  months  or  mor^  shah  be 
computed  as  1  year.” 

Section  6.  (b)  (part)  “*  *  *  The  Board  shall  have  power  to* 

require  all  carriers  and  employees  and  any  officer,  board,  commission,, 
or  other  agency  of  the  United  States  to  furnish  such  infornfation  and! 
records  as  shall  be  necessary  for  the  administration  of  this  act  *  *  *.”' 

Section  11.  “Any  officer  or  agent  of  a  carrier,  as  the  worq  “carrier”' 
is  herembefore  defined,  or  any  employee  as  such  work  is  hereinbefore 
defined,  or  any  person  whether  or  not  of  the  character  hereinbefore 


or  furnish. 
Ion  of  this. 


defined,  who  shall  willfully  fail  or  refuse  to  make  any  report 
any  information  required  by  the  Board  in  the  administrate 
act,  or  who  shall  knowingly  make  any  false  or  fraudulent  statement  or 
report  in  response  to  any  report  or  statement  required  to  bd  made  for 
the  purpose  of  this  act,  or  wffio  shall  knowingly  make  or  aid  £n  making 
any  false  or  fraudulent  statement  or  claim  for  the  purpose  of  receiv¬ 
ing  any  award  or  payment  under  this  act,  shall  be  punished  by  a  fine 
of  not  less  than  $100  nor  more  than  $10,000  or  by  imprisonment  not 
exceeding  1  year.” 


995 


Plaintiffs’  Exhibit  58 


Form  AA  2  (Revised).  R.  R.  B.  annuity  date  June  1, 1936.  (Annuity  Application  No.  A-3446)  (Register 
No.  1). 


The  information  on  this  report  form,  together  with 
tional  sheets,  which  I  have  personally  lettered 


and  belief. 


.,  and  initialed,  is  correct  to  the  best  of  my  knowledge 


addi- 


Report  to  the  Railroad  Retirement  Board 
By  Blue  Ridge  Railway  Company  _ | _ 

(Name  of  carrier)  (Name  of  official) 

_  _  _ concerning  the 

(Date)  (Title) 

application  for  an  annuity  under  the  Railroad  Retirement!  Act  sub¬ 
mitted  by  Herndon  Samuel  Andrew  George  of  202  E^st  Queen 

(Last  name)  (First  name)  (Middle  name)  (Street  and  number) 
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Street  Tyler  Smith  Texas  Name  on  pay  roll  Herndon  S. 

(Post  office)  (County)  (State)  (Last  name)  (First  name) 

A.  G.,  who  states  that  he  served  with  this  company  or  its  predecessor 

(Middle  name) 


as  shown  in  section  1  below: 

Section’  1 — Applicant’ s  statement 


Name  of  carrier 
on  application 

Occupation 

Department  or 
division 

' 

From— 

To- 

Service 

Month 

Day 

Year 

Month 

Day 

Year 

Years 

Months 

1 . 

Baccacemaster 

J 

Anderson.  S. 

9 

1 

1904 

4 

2 . 

3 . 

4 . 

5 . 

....... 

6 . 

7 . 

$ . 

........ 

Section’  2 — Our  records  show 


Occupation 

Department 
or  division 

From— 

i 

To— 

Cause  of  termination 

Service 

Month 

> 

Day 

Year 

Month 

Day 

Year 

Years 

Months 

1 . 

2. . 

3 . 

4 . 

5 . 

6 . 

7. . 

s . 

996 


Section  3 


Our  records  show  applicant  states  he  was  bom  at _ 

(City) 

_  _  on _ 

(County,  parish,  or  other  civil  division)  (State  or  country)  (Month) 

_ ,  which/,  kas  Ibeen  verified. 

(Day)  (Year)  [has  not] 

(Draw  line:  through  word  not  applicable) 

Attached  is  copy  of - ; - in  verification  of  appli¬ 

cant’s  statement  as  to  date  of  birth.  (If  carrier  has  any  reason  to 
doubt  applicant’s  statement,  full  information  should  be  given  on  lines 
below.) 
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Section  4 


Our  records  show  the  applicant  received  compensation  from  this 
company  in  each  of  the  months  marked  “C”  in  the  following  table: 


January . 

February.... 

March . 

April . 

May . 

June _ 

July . 

August . 

September. . 

October . 

November. . 
December... 

Total. 


January . 

February.... 

March . 

April . 

May . 

June . 

July . 

August . 

September... 

October . 

November... 

December... 

Total. 


Our  records  show  that  the  applicant  was  paid  by  this  company  the 
amounts  shown  in  the  following  table: 
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Section  6 


Our  records  show  that 


applicant  {^^not}  receive  compensation 

(Draw  line  through  word  not  applicable) 


from  another  carrier  during  the  period  January  1,  1924,  to  December 
31,  1931.  (If  applicant  did  receive  compensation  from  other  carriers 
during  this  period,  name  such  carriers  on  the  lines  below.) 


99S  Section  2. — Continued 


Occupation 

Department  or 
division 

From — 

To— 

Cause  of  termination 

Service 

Month 

Day 

Year 

Month 

Day 

Year 

Years 

Month 

9 . 

- 

10 . 

11 . 

12  __ 

13 . 

. 

...... 

. 

14 . 

15 . 

16  . 

Additional  information 


Excerpts  from  act  providing  for  a  retirement  system  for  railroad 
employees. 

Section  1.  (e)  “The  term  ‘service  period’  means  the  total  service 
of  a  person  for  one  or  more  carriers  whether  or  not  continuously  per¬ 
formed  either  before  or  after  the  effective  date,  and  includes  as  one 
month  every  calendar  month  during  which  such  person  has  rendered 
service  to  a  carrier  for  compensation  and  includes  as  1  year  every  12 
such  months.  An  ultimate  fraction  of  6  months  or  more  shall  be 
computed  as  1  year.” 

Section  6.  (b)  (part)  “*  *  *  The  Board  shall  have  power  to 

require  all  carriers  and  employees  and  any  officer,  board,  commission, 
or  other  agency  of  the  United  States  to  furnish  such  information  and 
records  as  shall  be  necessary  for  the  administration  of  this  act 

*  *  *  >f 

Section  11.  “Any  officer  or  agent  of  a  carrier,  as  the  word  “carrier” 
is  hereinbefore  defined,  or  any  employee  as  such  work  is  hereinbefore 
defined,  or  any  person  whether  or  not  of  the  character  hereinbefore 
defined,  who  shall  willfully  fail  or  refuse  to  make  any  report  or  furnish 
any  information  required  by  the  Board  in  the  administration  of  this 
act,  or  who  shall  knowingly  make  any  false  or  fraudulent  statement  or 
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report  in  response  to  any  report  or  statement  required  to  be  made  for 
the  purpose  of  this  act,  or  who  shall  knowingly  make  or  aid  in  making 
any  false  or  fraudulent  statement  or  claim  for  the  purpose  of  receiving 
any  award  or  payment  under  this  act,  shall  be  punished  by  a  fine  of 
not  less  than  $100  nor  more  than  $10,000  or  by  imprisonment  not 
exceeding  1  year.” 

i 

[Copy] 

! 

Railroad  Retirement  Boa^d, 

Washington,  May  6,  1986. 

Murray  W.  Latimer,  Chairman;  J.  A.  Dailey,  L.  M.  Eddy;  R.  B. 

Bronson,  Secretary.  Bureau  of  Claims,  J.  C.  Clark,  Director. 

i 

Mr.  C.  D.  Mackay, 

Asst.  Vice  President ,  Blue  Ridge  Railway  Company , 

Southern  Railway  Building ,  Washington,  D.  C. 

Dear  Sir:  There  are  transmitted  herewith  1  copies  of  Form  AA-2, 

numbered  1  to - ,  which  have  been  partly  filled  out  with  the  name 

and  service  record  of  an  applicant  for  an  annuity  under  the  Railroad 
Retirement  Act  of  1935,  who  claims  service  with  your  j  company. 
Section  1  of  the  form  gives  the  applicant’s  own  statement  of  such 
service.  The  Board  hopes  that  the  carriers  will  find  it  possible  to 
supply  the  information  called  for;  without  these  data  the  Board  will 
not  be  able  to  pass  on  the  claims  without  considerable  delay. 

In  entering  the  information  in  Section  2,  a  line  should  be  used  for 
each  separate  period  of  service.  For  the  purpose  of  th(f  report  a 
‘‘separate  period  of  service”  shall  be  considered  as  a  period  terminated 
by  resignation,  discharge,  permanent  retirement,  or  by  a  change, 
other  than  temporary,  from  one  occupation  to  another,  siicb  as  from 
brakeman  to  conductor,  fireman  to  engineer,  conductor  to  yardmaster, 
or  mechanic  to  foreman.  The  dates  “from”  and  “to”  r^fer  to  the 
beginning  and  ending  dates  of  each  such  period  of  service..  Any  dis¬ 
crepancy  between  the  information  given  in  Sections  2,  4,  apd  5  should 
be  explained  on  page  4,  or  on  a  separate  sheet  attached  to  the  report. 
If  there  is  not  sufficient  room  on  Page  1  to  show  all  of  the  various 
periods  of  service,  the  additional  space  on  Page  4  may  be  hsed,  and  if 
further  space  is  required,  additional  sheets  may  be  attaqhed  to  the 
form,  which  sheets  should  be  lettered  in  accordance  with  the  instruc¬ 
tions  on  the  upper  right-hand  comer  of  the  form. 

Section  3  is  self-explanatory,  and  is  for  the  purpose  of j  confirming 
the  statement  of  the  applicant  as  to  his  date  of  birth. 

Section  4  is  also  self-explanatory.  It  calls  for  a  record  of  the 
months  in  which  the  applicant  received  compensation  for  work 
1000  performed  for  your  company  from  1888  to  1923,  inclusive,  and 
from  1932  to  1935,  inclusive.  If  the  applicant  received  com¬ 
pensation  prior  to  1S88,  such  records  should  be  made  on|  a  separate 
sheet  and  attached  to  the  report. 

In  Section  5  show  the  total  monthly  earnings  of  the  applicant  from 
January  1,  1924,  to  December  31,  1931,  inclusive,  and  for  1936. 
“Monthly  earnings”  are  the  total  earnings  of  the  applicant  in  any 
month  before  any  deductions.  Space  is  provided  to  show  two  entries 
for  each  month,  but  if  preferred  the  total  monthly  earnings  may  be 
shown  in  one  entry. 
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The  information  in  Section  6  is  requested  because  an  applicant  who 
received  compensation  from  two  or  more  carriers  concurrently  is  en¬ 
titled  to  an  annuity  (if  eligible)  based  on  his  total  carrier  compensa¬ 
tion  up  to  but  not  exceeding  $300  per  month. 

It  will  be  appreciated  if  these  forms  are  mailed  to  the  Railroad  Re¬ 
tirement  Board,  Bureau  of  Claims,  Washington,  D.  C.,  as  completed. 

Yours  very  truly. 

m/  * 


(S)  J.  C.  Clark. 
J.  C.  Clark. 


Enclosure. 


1001  Plaintiffs’  Exhibit  59 

Form  AA  2.  C-8S  (Annuity  Application  No.).  7  (Register  No.) 

The  information  on  this  report  form,  together  with _ addi¬ 
tional  sheets,  which  I  have  personally  lettered - , - , - , 

- , - ,  and  initialed,  is  correct  to  the  best  of  my  knowledge 

and  belief. 

Report  to  the  Railroad  Retirement  Board 
By  Louisville  &  Nashville  Railroad  Company.  _ 

(Name  of  official)  (Title) 

_  _ ,  concerning  the  application 

j  (Date) 

for  an  annuity  under  the  Railroad  Retirement  Act  submitted  by 
Brown  ,  Joseph  B.  , 

(Last'name)  _  (First  name)  (Middle  name) 

who  states  that  he  served  with  this  company  or  its  predecessor  as 
shown  in  Section  1  below: 


Section  1 — Applicant’s  statement 


Occupation 

Department 
or  division 

From— 

To— 

Cause  of  termination 

Service 

Month 

Day 

Year 

Month 

Day 

Year 

Years 

Months 

1.  Pass  Con¬ 
ductor. 

Louisville 

Div. 

8 

20 

84 

Present  time 

i 

a 

4 . 

R  __  _ 

_ 

6 . 

7  ________ 

fi 

\ 
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Section  2 — Our  records  show 


Occupation  ~ 


From— 

To— 

Month 

Day 

Year 

Month 

Day 

Year 

Cause  of  termination 


Service 


Years  Months 


1002  Section  3 

Our  records  show  applicant  states  he  was  born  at 


(City) 


- - -  -  on _ | _ 

(County,  parish,  or  other  civil  division)  (State  or  country)  (Month) 

_ ,  whichji  0^aJL+lbeen  verified. 

(Day)  (Year)  [has  notj 

(Draw  line  through  word  not  applicable) 

Attached  is  copy  of _ in  verification  of  appli¬ 

cant’s  statement  as  to  date  of  birth.  (If  carrier  has  any  reason  to 
doubt  applicant’s  statement,  full  information  should  be  given  on  lines 
below.) 


Section  4 

Our  records  show  the  applicant  received  compensation  from  this 
company  in  each  of  the  months  marked  “C”  in  the  following  table: 
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1003 


Section  5 


j  ^  9 

Our  records  show  that  the  applicant  was  paid  by  this  company  the 
amounts  shown  in  the  following  table: 


Section  6 


r 

Our  records  show  that  applicant 


did  \ 


receive  compensation 


not/ 

(Draw  line  through  word  not  applicable) 

from  another  carrier  during  the  period  January  1,  1924,  to  December 
31,  1931.  (If  applicant  did  receive  compensation  from  other  carriers 
during  this  period,  name  such  carriers  on  the  lines  below.) 


1004  Section  2. — Continued 


Occupation 

Department  or 
division 

From— 

i 

To- 

Cause  of  termination 

Service 

Month 

Day 

Year 

Month 

Day 

Year 

Years 

Months 

9 . 

10 . 

11 . 

12 . 

13 . 

14 . 

15 . 

16 . 

Additional  information 


1 
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Excerpts  from  act  providing  for  a  retirement  system  for  railroad 
employees. 

Section  1 — (f). — “The  term  ‘service  period’  means  the  tqtal  service 
of  an  employee  for  one  or  more  carriers  whether  or  not  continuously 
performed,  and  includes  as  one  month  every  calendar  month  during 
which  the  employee  has  been  paid  compensation  by  a  carrier  and  in¬ 
cludes  as  one  year  every  twelve  such  months.  An  untim^te  fraction 
of  six  months  or  more  shall  be  computed  as  one  year.” 

Sec.  9. — (b)  (part). — “  *  *  *  The  Board  shall  ha^e  power  to 

require  all  carriers  and  employees  and  any  officer,  board,  commission, 
or  other  agency  of  the  United  States  to  furnish  such  information 
and  records  as  shall  be  necessarv  for  the  administratibn  of  this 
Act  *  * 

Sec.  13. — “Any  employee,  other  person,  officer,  or  agent  bf  a  carrier 
subject  to  this  Act  who  shall  -willfully  fail  or  refuse  to  makejany  report 
or  furnish  any  information  required  bv  the  Board  in  the  administration 
of  this  Act  or  who  shall  willfully  fail  or  refuse  to  make  any  Accounting 
required  under  this  Act,  or  who  shall  knowingly  make  any  false  or 
fraudulent  statement  or  report  required  for  the  purpose  of  this  Act, 
or  wffio  shall  knowringly  make  or  aid  in  making  any  false  or;  fraudulent 
statement  or  claim  for  the  purpose  of  receiving  any  award  <^r  payment 
under  this  Act  shall  be  punished  by  a  fine  of  not  less  than  SI 00  nor 
more  than  $10,000  or  by  imprisonment  not  exceeding  one  year.” 
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Form  1099.  Treasury  Department,  Internal  Revenue  Service. 

Information  Return  for  Calendar  Year  1935 
INSTRUCTIONS  TO  PAYORS 

Prepare  one  of  these  forms  for  each  payee  in  accordance  with  the 
instructions  on  return  Form  1096. 

Foiward  with  return  Form  1096  to  reach  the  Comipissioner  of 
Internal  Revenue,  Sorting  Section,  Washington,  D.  C.,  oju  or  before 
February  15,  1936. 

To  whom  paid _ 

(Name  and  address) 


Kind  and  amount  of  income  paid 


Salaries,  wages,  fees, 
commissions,  bo¬ 
nuses  (if  single 
$1,000  or  more,  if 
married  $2,500  or 
more) 

Interest  on  notes, 
mortgages,  etc. 
(if  single  $1,000 
or  more,  if  mar¬ 
ried  $2,500  or 
more) 

Rents  and  royalties 
(if  single  $1,000 
or  more,  if  mar- 
ried  $2,500  or 
more) 

Dividends  (S300  or 
more) 

Foifeign  items  and 
other  income  (if 
single  $1,000  or 
more,  if  married 
$2,500  or  more) 

$ . . . . 

$ . 

$ . 

$ . 

$  j. . 

Check  if  possible 

□  Single. 

□  Married. 

i 

i 

i 

- 1 - 

By  whom  paid _ 

(Name  and  address) 
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Form  1096.  Treasury  Department,  Internal  Revenue  Service. 


Annual  Information  Return 

Summary  of  reports  of  dividend  payments  of  $300  or  more  to  a  shareholder,  and 
other  income  payments  of  $1,000  or  more  to  a  single  person,  or  $2,500  or  more  to 
a  married  person  for  calendar  year  1935 


This  Return, 
accompanied  by 
reports  on 

Form  1099.  must  be 
forwarded  so  as  to 
reach  the  Commissioner 

(Date  received) 

(Name  of  person  or  organization  rendering  this  return) 

of  Internal  Revenue, 
Sorting  Section. 
Washington.  D.  C., 
on  or  before 

(Street  and  number  or  rural  route) 

February  15, 1936 

(City)  (State) 

Instructions 

Payments  of  Dividends. — Every  domestic  corporation,  resident  foreign  corpora¬ 
tion,  nonresident  foreign  corporation  having  a  fiscal  or  paying  agent  in  the  United  50 
States,  joint-stock  company,  (association,  or  insurance  company,  not  specifically 
exempted  from  taxation,  making  payments  of  dividends  and  distributions  out  of 
its  earnings  or  profits  accumulated  since  February  28,  1913,  shall  make  a  separate 
report  on  Form  1099  with  respect  to  each  individual  (citizen,  resident,  or  non¬ 
resident  alien),  fiduciary  or  partnership  shareholder  who  was  paid  $300  or  more 
during  the  calendar  year  1935. 

The  reverse  side  of  this  form  should  be  used  to  report  distributions  considered 
by  a  corporation  to  be  noataxable  or  partly  nontaxable  to  the  shareholders  as 
dividends. 

Payments  of  Salaries,  Irterest,  Rents,  Royalties,  and  Other  Fixed  or  Deter¬ 
minable  Income. — Even*  individual,  partnership,  or  corporation  (association, 
joint-stock  company,  or  insurance  company)  shall  make  a  separate  report  on 
Form  1099  with  respect  to  salaries,  interest,  rents,  royalties,  and  other  fixed  or 
determinable  income  paid,  credited,  or  distributed  during  the  calendar  year  1935 
and  totaling  (a)  $1,000  or  more  to  a  fiduciary,  a  domestic  or  resident  partnership, 
or  a  citizen  or  resident  if  single,  or  (6)  $2,500  or  more  to  a  citizen  or  resident  if 
married.  If  the  marital  status  of  the  citizen  or  resident  is  unknown,  payments 
totaling  $1,000  or  more  shall  be  reported.  Payments  made  to  the  officers  of  a 
corporation  shall  be  reported  on  Form  1099.  Annuity  payments  shall  be  reported 
in  an  amount  equal  to  3  per  centum  of  the  aggregate  premiums  or  consideration 
paid  for  the  annuity  (whether  or  not  paid  during  the  taxable  year),  until  the 
aggregate  amount  paid  to  and  not  required  to  be  included  by  the  annuitant  in 
his  gross  income  equals  the  aggregate  premiums  or  consideration  paid  for  such 
annuity;  thereafter  the  entire  amount  of  the  annuity  payments  shall  be  reported. 
(See  sec.  22  (b)  (2)  of  the  Revenue  Act  of  1934.) 

Reports  on  Form  1099  are  Not  Required  in  the  Following  Cases:  (1)  Payments 
of  any  type  made  to  a  corporation.  (2)  Distributions  or  salaries  to  members  of 
a  partnership  or  distributions  to  beneficiaries  of  an  estate  or  trust,  which  are 
shown  on  the  Partnership  or  Fiduciary  Return.  (3)  Rents  paid  by  a  tenant  to  a 
real  estate  agent.  (4)  Payments  made  by  a  broker  to  his  customers.  (5) 
Interest  on  bonds  which  is  required  to  be  reported  on  Form  1012.  (6)  Salaries, 

interest,  rents,  royalties,  etc.,  paid  to  nonresident  alien  individuals,  foreign  partner¬ 
ships  and  corporations,  which  must  be  reported  on  Form  1042.  (7)  Compensa¬ 

tion  paid  by  a  State  or  political  subdivision  thereof  to  its  officers  or  employees 
engaged  in  the  discharge  of  an  essential  governmental  function. 

Returns  of  information  are  required  to  be  rendered  on  the  basis  of  the  calendar 
year  even  though  the  income  tax  return  of  the  payor  is  filed  on  the  basis  of  a  fiscal 
year. 

Affidavit. — Returns  of  individuals  must  be  signed  and  sworn  to  by  the  indi¬ 
vidual  or  his  duly  authorized  agent.  Returns  of  corporations,  partnerships,  etc., 
must  be  signed  and  sworn  to  by  an  officer  of  the  corporation  or  member  of  the 
partnership. 
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I  swear  (or  affirm)  that  to  the  best  of  my  knowledge  and  belief  the  accompanying 
reports  on  Form  1099,  and/or  the  statements  on  the  reverse  side  <pf  this  form, 
constitute  a  true  and  complete  return  of  payments  of  the  above-described  classes 
of  income  made  by  the  person  or  organization  named  above  during  the  calendar 


year  1935. 

Number  of  reports  on  Form  1099  attached _ _ _ J _ 

(Signature) 

-  Sworn  to  and  subscribed  before  me  this _ dav  of 

(Title)  | 


1936 . . . ,  . . 

(Signature  of  officer  administering  oath)  (Title) 

1007  Statement  Relating  to  Distributions  Claimed  to  be  Nontaxable  or  Partly 

Nontaxable 

[Not  to  be  furnished  when  distributions  are  considered  to  be  taxable  in  their  entirety  as  dividends] 

In  the  event  the  corporation  is  of  the  opinion  that  the  distributions!  made  during 
1935  are,  for  any  reason,  nontaxable  or  partly  nontaxable,  the  corporation  should 
furnish  the  information  called  for  below  and  file  this  form  with  the  Commissioner 
of  Internal  Revenue,  Sorting  Section,  Washington,  D.  C.,  not  later  than  February 
1,  1936.  Upon  receipt  of  this  information  the  Commissioner  will  determine  and 
advise  the  corporation  by  letter  whether  any  portion  of  the  distributions  claimed 
as  nontaxable  is  subject  to  tax.  The  corporation  will  then  prepare  f<t>r  each  share¬ 
holder  a  Form  1099,  which  shall  be  forwarded  with  Form  1096  to  the  Commissioner 
of  Internal  Revenue,  Sorting  Section,  Washington,  D.  C.,  within  30  d£ys. 

The  following  general  principles  should  be  observed  in  the  determination  of 
the  taxable  status  of  distributions  made  during  the  year  1935:  Distributions  can¬ 
not  be  nontaxable  until  all  earnings  or  profits  accumulated  since  February  28, 
1913,  or  date  of  incorporation  if  subsequent  thereto,  have  first  bedn  distributed 
or  the  corporation  is  in  bona  fide  liquidation;  the  income  each  year  should  be 
prorated  up  to  the  date  of  each  dividend  payment,  not  counting  the  date  on  which 
the  dividend  is  paid;  payment  of  stock  dividends  does  not  reduce  earnings  avail¬ 
able  for  ordinary  dividends;  operating  deficits  should  not  be  aplplied  against 
earnings  for  a  subsequent  year  until  the  surplus  from  all  sources  }ias  first  been 
exhausted;  income  taxes  should  be  deducted  from  the  year’s  earnihgs  on  which 
computed  unless  the  corporation  keeps  its  books  on  the  cash  receipts  and  disburse¬ 
ments  basis,  in  which  event  the  actual  amount  of  income  taxes  paid  during  the 
year  should  be  treated  as  a  charge  against  income,  regardless  of  the  fact  that  the 
taxes  so  paid  represent  additional  assessments  for  prior  years,  and  deficits  caused 
by  the  payment  of  dividends  in  prior  years  in  excess  of  earnings  should  not  be 
charged  against  earnings  for  the  current  year.  A  schedule  shoulji  accompany 
this  form  showing  the  manner  in  which  the  taxable  and  nontaxable  portions  were 
determined.  In  the  event  the  corporation  or  its  shareholders  participated  in  a 
reorganization  as  contemplated  by  section  112  of  the  Revenue  |Act  of  1934, 
complete  information  relative  thereto  should  accompany  this  form,  including  the 
names  and  addresses  of  all  participants,  amount  of  cash,  securities,  and  other 
property  surrendered,  and  amount  received,  plan  of  reorganization,  if  any,  and 
the  steps  actually  taken  in  consummation  thereof. 

Date  of  Incorporation _ 

Statement  of  capital  stock ,  surplus ,  and  earnings 


$_ . 


Capital  stock  outstanding  on  Actual  undistributed  earn- 

March  1,  1913  (or  nearest  ings  accumulated  since 

date  available) _ $ _  February  28,  1913,  and  on 

Undistributed  surplus  on  hand  January  1, 1935 j__ 

March  1,  1913  (or  nearest  Earnings  as  shown  on  books 

date  available) _  _  for  the  calendar  year 

Capital  stock  outstanding  on  1 935 _ [_  _ 

January  1,  1935 _  _  Amount  of  stock  dividends 

Capital  stock  outstanding  on  paid  since  date  of  ijn- 

December  31,  1935 _  _  corporation _ '  _ 

Undistributed  surplus  on 

January  1,  1935 _  _ 

(Any  change  in  the  outstanding  capital  stock  during  the  year  should(  be  explained 

in  a  separate  statement) 
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Total  distributions  made  to  shareholders  during  the  calendar  year  1935 


Date  paid 

Total  amount  paid 

Rate  per 
share 

Amount  paid  from  earn¬ 
ings  and  profits  accu¬ 
mulated  sinceFebruary 
28,  1913,  or  date  of  in¬ 
corporation  if  subse¬ 
quent  thereto 

Amount  paid  from 
other  than  earnings 
and  profits  accumu¬ 
lated  since  February 
28, 1913,  or  date  of  in¬ 
corporation  if  subse¬ 
quent  thereto 

$ . 

$ . 

$ . 

$ . 

Totals _ 

M 

H 

H 

H 
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Stipulation  of  Facts 

(Included  at  page  158  of  narrative  statement.) 

1009  Plaintiffs’  Exhibit  63 

Stipulation  of  Facts 

(Included  at  page  160  of  narrative  statement.) 
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From — B.  I.  S.  E.  Rys.,  Washington,  D.  C.,  May  23,  1936. 

Cleveland,  Ohio,  May  7,  1936. 

To  Secretaries  of  All  Lodges ,  B.  of  R.  T.  in  the  United  States. 

Dear  Sirs  and  Brothers:  Many  questions  have  arisen  as  to  the 
status  of  railroad  employees  between  the  ages  of  65  and  70,  inclusive, 
in  event  the  Supreme  Court  should  declare  the  Railroad  Retirement 
Act  unconstitutional.  Necessarily  there  must  be  uncertainty  until 
it  is  known  whether  the  Supreme  Court  will  permit  the  country  to 
have  a  railroad  retirement  act.  However,  I  shall  undertake  to  give 
you  wiiat  seems  to  me  to  be  the  best  advice  in  the  situation. 

Employes  who  are  eligible  for  retirement  should  continue  in 
the  service,  through  an  agreement  with  the  carrier,  if  possible,  until 
the  validity  of  this  legislation  is  finally  determined.  It  cannot  be 
definitely  stated  at  this  time  what  their  position  w’ould  be  if  they 
retired  and  the  Supreme  Court  later  invalidated  the  Retirement  Act. 
Those  employes  who  will  have  reached  an  age  between  65  and  70 
years  by  May  31,  1936,  should  make  request  immediately  upon  the 
Railroad  Retirement  Board,  Washington,  D.  C.,  for  a  continued 
service  agreement,  as  this  agreement  should  be  filed  with  the  board 
with  respect  to  any  service  performed  after  May  31,  1936.  Requests 
should  be  made  upon  your  superintendent  to  execute  this  Contmued 
Service  Agreement,  which  will  enable  you  to  continue  in  the  service 
without  having  your  annuity  reduced  one-fifteenth  for  each  year  that 
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you  work  after  May  31,  1936.  After  such  an  agreement  has  been 
executed,  it  must  be  filed  with  the  Railroad  Retirement  Board, 
Washington,  D.  C.  If  the  Supreme  Court  later  acts  favorably  on  the 
Retirement  Act,  then  you  may  apply  for  your  annuity. 

My  advise  would  be  that  those  employes  who  will  be  beiween  the 
ages  of  65  and  70,  inclusive,  by  May  31,  1936,  should  continue  in 
service,  whether  or  not  they  are  successful  in  persuading  their  manage¬ 
ment  to  execute  the  Continued  Service  Agreement.  EveD  though 
you  are  not  successful  in  obtaining  the  execution  of  the  Continued 
Service  Agreement,  it  will  be  to  your  interest  to  continue  in  service 
and  lose  the  deduction  of  your  annuity,  rather  than  to  retire  in  view 
of  the  possibility  of  the  Supreme  Court  invalidating  this  legislation. 
In  the  absence  of  the  Continued  Service  Agreement,  your  annuity  will 
be  reduced  only  one-twelfth  of  the  one-fifteenth  annual  deduction  for 
each  month  that  you  remain  in  service  after  May  31,  1936.  On  the 
basis  of  an  annuity  of  $100.00  per  month,  this  would  amount  to  a 
reduction  of  only  56  (fifty-six)  cents  for  each  month  that  you  continue 
in  service  after  May  31,  1936.  Of  course,  if  you  have  filed  the  Con¬ 
tinued  Service  Agreement  with  the  National  Retirement  Board,  you 
will  not  be  subject  to  this  deduction.  In  view  of  the  uncertainty 

1011  of  the  Supreme  Court’s  action  in  this  case,  it  is  important  to 
maintain  your  service  status. 

I  would  urge  our  members  who  may  have  further  questions  on 
this  subject  to  communicate  direct  with  the  Railroad  Retirement 
Board,  Washington,  D.  C. 

Fraternally  yours, 

(S)  A.  F.  Whitley, 

President. 

Copy  to:  All  Grand  Lodge  Officers,  Chairmen,  General  Committees, 
Legislative  Representatives,  Field  Supervisors. 
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Jacksonville,  Florida,  May  22nh ,  1936, 

All  Local  Chairmen. 

Dear  Sirs  and  Brothers:  I  am  in  receipt  of  subpoena  from  Mr. 
Charles  M.  Hay,  Special  Assistant  to  the  Attorney  General,  ! Washing¬ 
ton,  D.  C.,  to  appear  as  witness  on  Monday  June  1st,  1936,  in  the  case 
of  the  Alton  Railroad  Company,  and  others,  versus  the  Railroad  Retire¬ 
ment  Board,  et  al.,  involving  the  constitutionality  of  the  Railroad 
Retirement  Act. 

I  am  advised  that  I  should  be  prepared  to  testify  with  respect  to  the 
attitude  of  the  employes  of  our  craft  on  the  Atlantic  Coast  Line 
Railroad,  with  respect  to  the  Railroad  Retirement  Act,  and  I  am 
requesting  each  of  you  to  give  me  the  following  information 

First: 

The  percentage  of  the  conductors  who  favor  the  Railroad  Retire¬ 
ment  Act  instead  of  the  Present  Company  Pension  Plan. 


684  RAILROAD  RETIREMENT  BOARD  YS.  ALTON  R.  R.  CO. 


Second: 

The  number  of  conductors  on  your  respective  districts  who  are  now 
in  retirement  status,  either  account  of  age  or  disability. 

Please  give  me  this  information  as  quickly  as  possible  so  that  I  may 
be  in  possession  of  same  before  May  28th. 

Yours  in  P.  F., 

G.  T.  Reynolds, 
General  Chairman. 
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Casualties  per  million  man-hours  in  train,  train  service  and  non-train  accidents, 
employes  in  maintenance  of  way  and  structures  department,  and  total  employes  on 
duty,  class  I  roads,  1925  to  1934 ,  inclusive 


Casualties  per  million  hours 


Year 

1 

M.  of  W.  &  S.  Dept. 

Total  employees  on  duty 

Killed 

Injured 

Killed 

Injured 

1925 . 

26.90 

0.33 

25.71 

1926 . . . . 

y  A 

25. 21 

.33 

23. 47 

1927 . . . . . . 

.46 

22. 52 

.32 

18.99 

192$ . . . 

.40 

9. 17 

.  2S 

15.  S9 

1929 . . . . . 

.41 

15. 59 

.31 

13. 50 

1930 . . . 

.31 

10. 76 

.25 

9.  09 

1931 . 

.26 

8.  26 

.21 

7.29 

1932 . 

.29 

7.95 

.23 

7. 14 

1933 . . . 

oo 

7. 30 

.22 

6.  67 

1934 . . . 

.23 

7.  S3 

.21 

6.  78 

Source:  I.  C.  C.  Accident  Bulletins  for  specified  years,  Table  No.  55. 
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Forewords  from  Pension  Plans 


(Included  in  narrative  statement  at  pp.  551-566.) 
1015  Plaintiffs7  Exhibit  79 


Average  age  of  general  chairmen — representatives  of  seventeen  railway  labor  unions 


Craft 

Num¬ 
ber  re¬ 
porting 

Average 

age 

(years) 

Craft 

Num¬ 
ber  re¬ 
porting 

Average 

age 

(years) 

Firemen.. 

119 

48. 59 

Machinists 

32 

49.38 

Conductors. 

106 

56.70 

Trai  nd  ispatohers 

19 

55.00 

Trainmen  .  .  _  _ . 

100 

49.89 

Sheet,  metal  workers 

18 

46.94 

Fnginemen  _  _  .....  .  _  _  . 

92 

56.83 

Blacksmiths 

18 

50.06 

Telegraphers  _  _  ...  _ 

78 

52.40 

Pullman  conductors 

10 

63. 30 

Clerks 

114 

50.18 

Electrical  workers  _ 

5 

45. 40 

Switchmen 

74 

51.01 

Maintenance  of  way. _  .  . 

59 

54.00 

Total  __ 

970 

51. 46 

Signalmen  _  .  .... 

4$ 

44.54 

Not  reporting  age _ 

20 

"Roilermabers 

41 

48.63 

Carmen 

37 

48.00 

Total..  _  _ 

990 

Source:  Questionnaire  distributed  by  Labor  Representatives  of  the  seventeen  crafts  indicated. 
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Indiana  Harbor  Belt  Railroad  Company,  I 

835  Exchange  Avenue  (U.  S.  Yards), 

Chicago ,  May  SO,  1986. 

W.  J.  O’Brien,  General  Manager. 

State  of  Illinois, 

County  oj  Cook,  ss: 

I,  William  J.  O’Brien,  being  first  duly  sworn,  on  oath  do  (jlepose  and 
say  that  I  am  now  and  have  been  for  seven  years  past  General  Manager 
of  the  Indiana  Harbor  Belt  Railroad  Company. 

Affiant  further  states  that  the  said  Indiana  Harbor  Belj;  Railroad 
Company  is  a  railroad  corporation  incorporated  under  the  l^ws  of  the 
State  of  Indiana  and  doing  business  as  a  freight  carrier  onty,  in  inter¬ 
state  commerce  in  the  States  of  Indiana  and  Illinois. 

Affiant  further  states  that  he  has  personal  knowledge  anft  that  the- 
following  list  of  employes  hereinafter  set  forth  are  all  of  the  train, 
dispatchers  as  of  today  in  the  employ  of  said  Indiana  Harbor  Belt- 
Railroad  Company. 

Affiant  further  states  that  he  is  familiar  with  the  records  of  said 
Indiana  Harbor  Belt  Railroad  Company  and  that  said  list  of  em¬ 
ployes  hereinafter  set  forth  is  a  correct  copy  of  the  records  of  said 
Company  in  this  respect,  showing  the  name,  occupation,  date  of 
birth,  age,  the  date  that  said  employe  entered  the  service,  the  number 
of  years  of  service,  the  occupation  in  which  he  entered  the  service  of 
said  Company  and  the  date  he  vras  promoted  to  dispatcher. 
1017  Affiant  further  states  that  said  list  of  employes  with  said 
data  is  as  follows: 


,Name 

Occupation 

Date  of 
birth 

Age 

Entered 

service 

Years 

service 

- 1 - 

| 

Entered  service  a^— 

Promoted: 
to  dis¬ 
patcher 

F.  C.  Ott.. 

Chief  Dispr  .. 

11-15-78 

57 

10-27-05 

30 

Switchman 

5-12-12: 

Jacob  Wagner 

Dispatcher.... 

12-27-97 

38 

12-21-16 

19 

Opr-Lvmn . . 

11-  4-27' 

Elton  C.  Hart. 

Dispatcher.. .. 

11-13-81 

54 

3-  1-18 

18 

Foreman,  Store  Den 

it _ 

10-  3-23 

V.  E.  Ilifl.. 

Dispatcher _ 

2-  8-92 

44 

4-  6-10 

26 

Onr-Lvmn  _ 

12-  8-20' 

C.  0.  Beach.... 

Dispatcher.... 

6-25-87 

49 

10-  5-23 

12 

Dispatcher . . j. _ 

10-  5-23 

C.  B.  Hawker.. 

Relief  Dispr... 

11-21-87 

4S 

2-  5-16 

20 

Switchman . ..1 _ 

8-  1-26 

Wm.  C.  Fox... 

Relief  Dispr... 

5-19-01 

35 

9-27-19 

16 

Yard  Clerk . . 

1 

- 1 - 

7-2S-26- 

Subscribed  and  sworn  to  before  me 
[seal] 


William  J.  O’Brien. 

this  30th  day  of  May  4.  D.  1936- 

H.  E.  Christensen, 

Notary  Public ~ 


1047S1 — 36- 
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1921. 

1922. 

1923. 

1924. 

1925. 

1926. 

1927. 

192S. 

1929. 

1930. 

1931. 

1932. 
1933 

1934. 

1935. 


1921. 

1922 

1923 

1924 

1925. 

1926. 

1927. 

1928. 

1929. 

1930. 

1931. 

1932. 

1933. 

1934. 

1935. 


Operating  averages — Railways  of  class  I  in  the  United  States 


Freight  operat¬ 
ing  expenses 
per  1,000  reve¬ 
nue  ton-miles 

Freight  train 
speed  (M.  P.  H. 
between  ter¬ 
minals) 

Freight 
cars  per 
train 

$10. 7S 

11.5 

38.4 

9.50 

11.1 

38.4 

8.88 

10.9 

39.9 

8.53 

11.5 

41.7 

8. 07 

11.8 

43.8 

7.  79 

11.9 

45.2 

7.84 

12.3 

46.5 

7.52 

12.9 

48.1 

7.44 

13.2 

48.6 

7.43 

13.8 

48.9 

7.45 

14.8 

47.9 

7.24 

15.5 

44.8 

6.48 

15.7 

45.8 

6.57 

15.9 

46.2 

6.63 

16.0 

46.2 

Gross  ton- 
miles  per 
freight  train- 
hour  ° 

Net  ton-miles 
per  freight 
train-hour  4 

Lbs.  of  fuel 
per  1,000 
gross  ton- 
miles  (frt. 
service) 

Lbs.  of  fuel 
per  pass, 
train  car- 
mile  (pass, 
service) 

16, 555 

7,506 

162 

17.7 

16.188 

7,479 

163 

17.9 

16,764 

161 

1S.1 

18. 257 

149 

19.685 

8,773 

140 

16.1 

20. 692 

9,201 

137 

15.8 

21,9-10 

9,583 

131 

15.4 

23,600 

10,183 

127 

24. 539 

10.580 

125 

*  14. 9 

25,837 

10.836 

121 

14.7 

26,721 

10.825 

119 

14.5 

26,046 

10,265 

123 

14.9 

27,344 

10,974 

121 

15.2 

28,040 

11,225 

15.2 

28,768 

11,718 

120 

15.5 

°  Includes  weight  of  freight  cars  and  weight  of  freight  in  the  cars. 

4  Includes  only  weight  of  freight  in  cars. 

*  Locomotive  fuel  consumption  ir.  the  passenger  service  for  years  1929  to  1935,  inclusive,  does  not  include 
current  consumed  by  electric  locomotives. 

Source:  Reports  of  the  Interstate  Commerce  Commission,  except  the  item  of  freight  operating  expenses 
shown  for  1935,  which  was  compiled  by  the  Bureau  of  Railway  Economics  from  reports  of  carriers  to  the 
Commission. 
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Percentage  of  male  employees  65  years  of  age  and  over — April  1,  1930 


Industry 

Male  em¬ 
ployees  of 
known  age 

Percent  of 
male  em¬ 
ployees  65 
years  and  over 

All  occupations _ _ _ 

38, 046, 775 

9. 565. 701 
266, 371 

1, 148, 240 
11,932,213 
3. 994, 015 
5,  S10, 710 
927, 132 
1, 646, 276 
1,658,637 
1,097,480 

1. 526. 702 
36. 520, 073 

5. 10% 
8.11 
4.36 
2.56 

3. 70 
2.96 
4.35 
5.62 
6.58 
4.41 
6.86 
3.43 

5. 17 

Agriculture _ _ 

Forestrv  and  fishing . . _ . _ . . . . . . . 

Extraction  of  minerals _ _ _ 

Manufacturing  <fc  mechanical  indnstrips  __  _  _  _  _ 

Transportation  &  communicat  ion _ _ _ _ _ 

Trade. . . . . . . . . . . . . 

Public  service  (not  elsewhere  classified) _ _ _ 

Professional  service... . . . . . 

Domestic  &  personal  service . . . . . . 

Industry  &  service  not  specified _ 

Steam  railroads _ _ _ _ _ 

All  occupations  (exc.  steam  railroads) _ 

Source:  U.  S.  Department  of  Commerce,  Bureau  of  the  Census,  “General  Report  on  Occupations”, 
Chap.  7,  Table  1,  pp.  408-411. 
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Plaintiff* 

Character  of  pension  plans — Class  I  steam  roads  in  the  United  SU 


Company 


Formal  plans: 

Atchison,  Topeka  A  Santa  Fo  Sys. 

Atlantic  Coast  Lino  K.  R . . 

Baltimore  A  Ohio  K.  R . 


Bessemer  A  Lake  Erie  R.  R.«. 


Buffalo,  Rochester  A*  Pittsburgh  Ry . 

Canadian  National  Lines  in  Now  England . 

Canadian  Pacific  Ry.  (Lines  in  Me.) . 

Canadian  Pacific  Ry.  (Lines  in  Vt.) . 

Central  of  Georgia  Ry . . 

Chicago  &  North  Western  Ry . . 

Chicago,  Burlington  &  Quincy  R.  R . . 

Chgo.,  Rock  Island  A  Pac.  (Inc.  Co.,  R.  I.  &  G.) 

Chgo.,  St.  Paul,  Minpls.  &  Omaha  Ry . . 

Colorado  A  Southern  Ry . . 

Delaware  &  Hudson  It.  R.  Corp . . 

Delaware,  Lackawanna  A  Western  R.  R . . 

Denver  A  Rio  Grande  Western  It.  R . . 

Duluth,  Missabo  A  Northern  Ry.« . . 

Duluth,  Winnipeg  A  Pacific  Ry . . 

Elgin,  Joliet  A  Eastern  Ry.» . 

Florida  East  Coast  Ry . 

Fort  Worth  A  Denver  City  Ity . 

Grand  Trunk  Western  R.  R . 

Great  Northern  Ry . 

Gulf  Coast  Lines . 

Illinois  Control  System . 

Intcrnational-Orcat  Northern  It.  R . 

Lake  Superior  A  Islipeming  It.  R . 

Minneapolis,  St.  Paul  A  S.  S.  Marie  Ry . 

Missouri-Illinois  R.  R . 

Missouri  Pacific  R.  R . 

Nashville,  Chattanooga  A  St.  Louis  Ry . 

New  York  Central  Lines . 

N.  Y.  C.  A  St.  L.  (Nickel  Plate  Dist.) . 

Norfolk  A  Western  Ry . 


Northern  Pacific  Ry . 

Northwestern  Pacific  It.  It . 

Pennsylvania  It.  It.  System . 

Pullman  Company . 

Railway  Express  Agency,  Inc . 

Reading  System . 

Richmond,  Fredericksburg  A  Potomac  R.  R- 

8t.  Joseph  A  Grand  Island  Ry . 

St.  Louis-San  Francisco  Linos . 

Southern  Pacific  Lines . . . 


Spokane,  Portland  A  Seattle  Ry . 

Staten  Island  Rapid  Transit  Ry . 

Texas  A  Pacific  Ry . 

Union  Pacific  System . 

Western  Maryland  Ry . 

Wichita  Valloy  Ity . 

Informal  plans: 

Ann  Arbor  It.  R . 

Boston  A  Maine  It.  R . 

Central  It.  It.  Co.  of  New’  Jersey . 

Central  Vermont  Ry.  Inc . 

Chesapeake  A  Ohio  Ry . 

Chicago  A  Eastern  Illinois  Ry . 

Detroit  A  Mackinac  Ry . 

Detroit  A  Toledo  Shore  It.  It . 

Erie  It.  It.  System . 

Georgia  A  Florida  R.R . 

Kansas  City  Southern  Ry.  (Inc.  T.  A  F.  8.)... 

Lehigh  Valley  It.  It . 

Louisville  A  Nashvillo  It.  It . 

Maino  Central  It.  It ^ . 

Missouri-Kansas-Texas  Linos . 

N.  Y.  C.  A  St.  L.  (L.  E.  A  W.  Dist. -Clover  Leaf 
Dist.). 

New’  York,  Now  Haven  A  Hartford  R.  R . . 

New  York,  Ontario  A  Western  Ry . . 

Pcre  Marquctto  Ry . . 

St.  Louis  Southwestern  Lines . . 


Seaboard  Air  Lino  Ry . 

Texas  Mexican  Ry . 

Wabash  Ity . 

Indefinite  plans: 

Alton  It.  It . 

Atlanta  A  West  Point  (Inch  W.  Ity.  of  Ala.).. 

Bangor  A  Aroostook  It.  It . 

Chicago,  Indianapolis  A  Louisville  Ry . 

Georgia  It.lt . 

Illinois  Terminal  It.  It.  System . 

Lehigh  A  Hudson  River  Ity . 

Lehigh  A  New  England  It.  It . 


Minneapolis  A  St.  Louis  It.  It.. 
Toledo,  Peoria  A  Western  It.  R. 


Date  plan 
inaugurated 


Jan.  1, 1007 
Feb.  1001 
Oct.  1, 1884 


Jan. 


July 

Jan. 

Jan. 

Jnn. 

July 

Jan. 

Jan. 

Jan. 

Apr. 

Apr. 

Dec. 

June 

July 

Jan. 

Jan. 


1,1911 
1, 1903 


Jnn. 


July 

Apr. 

Jnn. 

Sept. 

Nov. 

July 

Nov. 

Jnn. 

July 

Jan. 

July 

May 

Jan. 

Jan. 

July 


May 


Sept. 

Jan. 


Jan. 

Nov. 

Dec. 

Jan. 

Jan. 

July 

Jan. 


1, 1908 
1,  1903 
1,1903 
1,  1917 

1.1901 
1,1922 

1. 1910 
1,1906 
1,  1922 
1, 1908 

1. 1902 
1, 1917 

1.1911 
1,  1908 

1.1911 

1,1910 
1,  1922 
1, 1908 
16, 1916 
1,1926 
1, 1901 
1,1926 

1.1920 
1,  1910 
1,1915 
1, 1917 
1, 1914 
1, 1910 
1,1914 
1, 1917 

1, 1922 

1. 1912 
1, 1900 

1, 1914 

1,  1929p 

17, 1902 

l,  1924 

1. 1921 

1. 1913 

1. 1903 


Sept. 

Oct. 

Apr. 

Jan. 

Jan. 

Apr. 


1,1926 
31, 1917 


Aug. 

Oct. 

Jan. 

Jan. 


Mar. 

July  1, 1022 
Juno  24,1927 
Nov.  21, 1924 
1020 


C) 


(1907) 
1901 
Feb.  1, 1902 


Jan. 


1918 


May  1, 1923 


1890 

Nov.  1915 
July  1, 1025 

Jan.  1, 1915 

~  <“> 

Oct.  29,1929 

Dec.  1, 1915 


About 

About 

(*) 


1915 

1918 


<♦) 


1914 


C) 

C) 


Funds  pro¬ 
vided 


Are  current 
pension 
payments 
made  from 
curront 
earnings 


100%  Ry. 
100%  Ry. 
100%  Ry. 

100%  Ry. 

100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ity. 
100%  Ry. 
100%  Ry. 

in (\o/„  ijv 


Ry. 
iuuyo  Ry. 

100%  Ity. 


100%  lty. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 


100%  Ry. 

100%  Ry. 
100%  Ry. 

100%  Co. 

100%  Co., 

100%  Ry. 

100%  Ry. 

100%  Ry. 

100%  Ry. 

100%  Ry. 


100%  Ry. 
100%  Ry. 


1,1025 

100% 

Ry.. 

1, 1003* 

100% 

Ry.. 

1, 1016 

100% 

Ry.. 

1, 1922 

100% 

Ry.. 

1924 

100% 

Ry.. 

1, 1001 

100% 

Ry.. 

1, 1903 

100% 

Ry.. 

1, 1925 

1 00% 

Ry.. 

) 

100% 

Ry.. 

}  1910 

100% 

100% 

Ity.. 

Ry- 

Ity. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 
100%  Ry. 

1( 


100%  Ry. 
100%  Ry. 
100%  Ity. 


100%  Ry- 


100%  Ry. 
100%  Ry. 
100%  Ry. 


C) 

100%  Ry. 
100%  Ry. 

(*) . 

100%  Ry. 
100%  Ry. 


8: 


(*). 

<*)- 


Yes . 

Yes . 

Yes . 

C) . 

Yes 
Yes 


Is  pension  liability 
funded  or  unfunded 


Not  funded. 

(*) . 

Not  funded. 


(*)■ 


Not  funded . . 

Not  funded . . 

Major  part— some  funds  invested. 
Major  part— some  funds  invested. 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yos. 
Yes. 
Yes/.. 
Yes... 

Yes... 
Yes... 
Yos... 
Yes... 
Yes... 
Yes... 
Yes... 
Yos... 
Yos... 
Yes... 
Yes... 
Yes... 
Yes  ". 
Yes... 
Yes... 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Yes. 

Yes. 

Yos. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yos. 

Yes. 

Yes. 


Yos. 

Yes. 

Yes. 

Yes. 

Yes. 

Yos. 

Yes. 


(*). 

Yes 

Yes 

% 

Yes 

8: 


(*). 

(*). 


Not  funded. 
Not  funded. 

<*) . . 

Not  funded. 
Not  funded. 
Not  funded. 
Not  funded. 
Not  funded. 
Not  funded. 

(*) . . 

Not  funded. 


C). 


C) . 

(*) . 

Not  funded . 

Not  funded . 

Not  funded . 

Not  funded . 

Not  funded . 

Not  funded . 

C) . 

(') . 

Not  funded . 

Not  funded . 

Not  funded . 

Not  funded . 

Trust  fund  established 


Not  funded. 

Not  funded. 
Not  funded. 

Not  funded. 

Not  funded. 

Not  funded. 

Not  funded. 

Not  funded. 

Not  funded. 

Not  funded. 


Not  funded. 

Not  funded. 
Not  funded. 

Not  funded. 

Not  funded. 
(*) . 


Not 

(*)- 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 

Not 


funded . 


funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 

funded. 


Not  funded. 
Not  funded. 
Not  funded. 

Not  funded. 

Not  funded. 
Not  funded. 
Not  funded. 


C) . . 

Not  funded. 


Not  funded. 
Not  funded. 


a 

(*). 

(*). 


Character  of  pensions  provided  for 


b/o  age 

a/c  dis¬ 
ability 

B  rci 

Yes... 

Yes... 

mm 

Yes... 

Yes... 

Yes... 

Yes... 

No.... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

No- 

No.... 

No- 

No.... 

No- 

No.... 

(•)-.. 

No.... 

No.... 

Yes... 

Yes... 

Yes... 

Yes.. 

Yes... 
Yes... 
Yes _ 

Yes... 
Yes... 
Yes _ 

No... 

No... 

Yes... 

Yes... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes... 

Yes.. 

No... 

Yes... 

Yes... 

No.... 

Yes... 

Yes... 

Yes... 

Yes  ». 
Yes... 
Yes... 
Yes... 

No... 

Yes.. 

No... 

Yes.. 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

Yes.. 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

Yes... 

Yes... 

Yos... 

No... 

Yes... 

No... 

Yos... 

Yes... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

No... 

Yes... 

Yes... 

Yes... 

Yes... 

No... 

No... 

No.... 

No.... 

Yes... 

Yos... 

Yes... 

Yes... 

Yos... 

Yes... 

No... 

No... 

No... 

Yes... 

No.... 

Yes... 

Yos... 

No.... 

Yes... 

No... 

Yos.. 

Yes... 
Yes ».. 
Yes... 

Yes... 

Yes... 

Yes... 

No... 

(•>— 

Yes... 

Yes... 

No.... 

No.... 

No.... 

No.... 

Yes... 

Yes... 

Yes... 

Yos... 

No... 

(•)-- 

No- 

No... 

No... 

No... 

No.... 

Yes... 

Yes... 

Yes... 

No... 

No.... 

Yes... 

No... 

Yes... 

Yes... 

Yes.. 

No.... 

Yes... 

No.... 

Yes... 

Yes... 

Yes... 

No... 

Yes.. 

No... 

Is  retirement  at 
specified  age 
compulsory 


No . 

Yes— age  70... 

No . 

Yes — men  70. - 
\ Yes— women  60 . 
Yes— age  70 — 
Yes— ago  65  '.. 
Yes— age  65 
Yes— age  65  «.. 
Yes— age  70... 
Yes— age  70... 
Yes— age  70... 
Yes— age  70... 
Ues — age  70... 
Yes— ago  70... 

No . 

Yes— age  70... 
Yes— age  70... 
Yes— age  70... 
Yos — ago  05  «.. 
fYes — men  70.. 
\Yes— women  00 
Yes— ago  70.. 
Yes— age  70.. 
Yes— age  65  *. 
Yes— age  70.. 
Yos— age  70... 
Yes— age  70... 
Yes— ago  70... 
Yos— age  70... 
Yes— age  70... 
Yes— age  70... 
Yes— age  70... 

No . 

Yes— age  70... 
Yes— age  70... 
Yes— age  70... 


Years 


a/c  age 


15— age  65... 
10— age  70... 
35— age  65... 

25 . 


20— ages  65 1< 

15 . 

25  / . 

25/. . . 

25 . 

20  * . . 

20— ages  65 1 

20 . . 

20 . 

20— ages  65 1 
At  age  70... 

25 . 

20 . 

25 . 

15 . 


25. 


Yes— age  70. 


Yes— age  70...., 

Yes— age  70 . 

/Yes— women  65 . 

\  Yes-men  70 _ 

Yes— age  70 . 


} 


Yes-age  70. 
Yes— age  70. 
Yes— age  70. 
Yes— age  70. 
Yes— age  70. 


Yea-age  70 

No . 

No . 

Yes-age  70 

No . 

Yes— age  70 


No . 

<*) . 

No . 

No . 

No . 

No . 

No . 

No . 

Yes— age  70  • _ 

No 


10 . 

20 . 

15 . 

20* . 

25 . 

25— at  age  7C 

25 . . 

25— at  age  7C 
15— at  age  65 

25 . 

25 . 


15 . 

10— at  age  70 
At  age  70.... 

20 . 

20 . 

At  age  70.... 

20 . 


20.... 
l/25— at 
\35— at 
At  ag< 


20... 

15... 

20-fi 


20 . 

35— at  age  65. 
25-ages  65  to 

20. . 


20— at  age  65. 
20-ages  65  to 


No. 

No. 

No. 

No. 

No. 

No. 


No. 

No. 

No. 


No. 

No. 

No. 

No. 


30 . 

15 . 

20. 


No  fixed  rule. 
At  age  70'... 

<*> . \j"y 

Node 

30~atage65., 


30  (On  Merits] 


No  I 


Pay  a  few  gratuities  to  men  who  have  been  in  the  emplo 
The  management  has  since  about  1915  voluntarily  granl 
Doserving  employees  who  have  beoome  unfit  for  service 
Makes  a  few  grants.  Each  case  handled  strictly  on  its  m 
The  management  has  since  about  1914  voluntarily  grant 
Havo  mado  allowances  in  a  few  oases.  Individual  clrcui 
Board  of  Directors  havo  authorlied  special  compensation 
Board  of  Directors  grant  gratuities  which  continue  at  the 
/Grant  pensions;  each  case  is  given  separate  and  indlvldui 
(Grants  range  from  $15.00  to  $75.00 per  month,  but  no  spec 
Mako  payments  each  month  to  a  few  retired  employees. 


*  Not  rejKirtcd.  0  \\i%  on  first  $50.00  and  *A  of  1%  on  excess  of  highest  avorago  salary, 
may  be  increased  to  the  extent  of  25%.  *  Plus  25%  in  exceptional  cases.  <  Bessemer  *  " 
Ry.,  nro  covered  through  the  United  States  Steel  and  Carnegio  Pension  Fund 
$12,000,000,  established  by  United  States  Steel  Corporation  on  January  1,  1011,  and 


ment 


class  record  payi 
ton,  Joliet M  Eastern 
Ry.  is  a  fund  of 
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khibit  84 

he  Pullman  Company ,  and  the  Railway  Express  Agency,  Inc. 


•lc«  required  to  become  eligible  for  pensions 


Method  of  arriving  at  monthly  earnings  for  use  in  computing  pension 


a/o  disability 


a/c  service 


.  Maximum  and/or 
Pcf™nt*  minimum  pen* 
oiw*ri  slon  allowance 

iSpS?  IK>r  mon,h 

sion  for  - - — ““ 

each 

year  of  Maxi-  Mint* 

service  mum  mum 


,  .  Highest  average  monthly  pay  during  any  consecutive  10  vears  of  service . 

:::::::::::::::::::::::: 

/25— -men  age  05. .. . V\verago  monthly  pay  during  last  10  years  of  servico . 

. . \2A— women  age  55 . J  ,  .  „  ,„0,  in  ,  .  . 

,  oap<J  fin  to  65  <»  .  .  .  Actual  earnings  for  last  10  years  of  service . 

>— ages  uu  iu  .  Highest  consecutive  ten  years  earnings  as  shown  on  payroll.. 

.  Wages  for  10  years  prior  age  65+120  (largo  timo  losses  treated  on  their  merits) _ 

iaseu  on  mem .  Wages  for  10  years  prior  age  05+120  (large  timo  losses  treated  on  their  merits) . 

laseu  on  . .  Actual  earnings  10  years  immediately  preceding  date  of  retirement . 


(•)  *  $75. 00 

1%  None 
1%  None 

1%  None 


\  . .  Actual  earnings  10  years  preceding  month  of  rctireincnt+120 . * . . 

)  * .  Earnings  last  10  ycars+120  (unless  absence  duo  disability  incident  to  service) 

. .  Earnings  last  10  years+120 . 

. .  Total  earnings  last  10  years,  excluding  amounts  earned  at  penalty  rates+120. 

. .  Earnings  last  10  ycars+120  (unless  absenco  duo  disability  incident  to  scrvico) 

5 . . \ .  Average  monthly  earnings  for  last  120  months  times  number  years  in  service. 

age  65  . * .  Actual  earnings  last  10  years  preceding  retirement . 

*  .  Avcrngo  monthly  pay  10  years  preceding  retirement . 

. . . .  fiVnnt ional  \ctual  earnings  last 10  years  servicc+actunl  time  worked  last  10  years . 

*  .  j/25— men  age  65.. . JAverago  monthly  pay  during  last  ten  years  of  service . 

. .  WOnieU  agC  ....  >  uarnaA  rpmlor  mnnthlv  nflV  ID  VAflK  Imm»/li<ila1v  nn»>a/Iingi  ratirAnwmt 


* .  j 25— men  age  65.. . JAverago  monthly  pay  during  last  ten  years  of  service . 

. .  \ 25— women  ago  Averago  regular  monthly  pay  10  years  immediately  preceding  retirement . 

. . .  Earnings  last  10  years  divided  120  (unless  absence  due  disability  incident  to  service) . 

. . .  Highest  consecutive  10  years  earnings  as  shown  on  payrolls . 

. . .  Averago  pay  last  10  years  of  service . 

5  * . .  Average  monthly  pay  last  10  years . 

. . *...  Total  earnings  120  months  preceding  retirement+actual  number  of  months  worked . 

. .  ...  Averago  monthly  pay  hist  10  years  of  servico . 

5 . ------- . owapo'65 . .  Averago  earnings  for  10  years  next  preceding  retirement . 

5— ages  60  to  o»~— .  ^  ***  .  Total  earnings  for  last  10  years+number  of  months  worked  during  the  period . 

. . ”...  Average  monthly  pay  last  10  years  of  service . 

. . * _  Average  monthly  pay  last  10  years  of  service . 

5 . ------ ------  v.' . Averago  monthly  pay  received  10  yoars  preceding  retirement . 

Oover,  20  under  age  . 4allaee*65  under* 70 _  Total  compensation  last  ten  years  of  servlce+actual  months  during  period . 

. .  h  Average  monthly  earnings  last  10  years  preceding  retirement . 

0  . . iV^aees  C5  to  C9-II _  Total  earnings  last  ten  years+actual  months  worked  during  period . 

Stages  61  to  65*-**  1 . 1  .  Total  earnings  10  years  preceding  date  of  rotiremont+120 . 

!5— otherwise - -----iv  ..  Average  monthly  pay  for  10-ycar  period  preceding  retirement+actual  no.  of  mos.  worked.. 

©—incapacity  ages  .  Total  pay  last  10  years+nuinber  of  months  actually  engaged  during  that  time . 

[A _ otroc  Q5  (O  . .  . 

6  .  Average  monthly  wages  last  120  months . 


5 . 

. . 

. . 

5  * . 

. . 

. . ;;;;; 

5— ages  60  to  69....- .  25— age  65... 


20— women — 25— men 


M— at  age  45  or  over .  40-at  ago  65  or  over...  Averago  monthly  pay  10  years  preceding  retirement . 

^  6  -  .  Average  earnings  last  10  years  of  service............ . 

.  *  .  Total  earnings  ten  years  preceding  retirement+months  worked  during  period. 

W^women— 25^-men  *  I  * .  -  i  .  Average  monthly  pay  10  yoars  preceding  retirement . 

20— incapacity— ages  61-70.  /*  Average  monthly  earnings  10  years  preceding  retirement . 

W— women— 25— men  .‘."I  i****" .  Average  monthly  pay  10  years  preceding  retirement . 

20— incapacity — ages 61-70.  j--------- 

2o— at  age  65 . j  .  Average  monthly  pay  10  yoars  preceding  retirement . 

25 — otherwise . 1 .  Earnings  10  years  previous  to  retirement . 

10— at  age  65 . *  learnings  10  years  preceding  retirement . 


1-70.  }- 


20^w6men— 25-men* 1 .  .  Average  monthly  pay  10  yoars  preceding  retirement .  1% 

20— incapacity— ages  61-70.  \ .  Average  monthly  earnings  10  years  preceding  retirement .  1% 

Individual  consideration .  Earnings  last  10  years+120  (unless  absenco  duo  disability  incident  to  service) .  1% 

25.  ••«••••••••••••••••* •• •• 

Average  monthly  earnings  last  10  years  times  years  continuous  servico .  1% 

25 .  Wnees  middle  week  every  third  month  10  years  prior  to  retirement  or  prior  ago  70 .  r.  776% 

30 . ;*--- .  Actual  oarnings  last  10  years  of  service .  1% 

30  (except  in  case  accident) .  Average  earnings  for  last  10  years  of  service .  1% 

. .  Total  earnings  10  years  preceding  retirement+months  worked  or  subject  to  call - .....  1% 

. . - . t  -  -  v  —  * -  Aonprallv  a  nominal  allowance— governed  by  circumstances  (allowances  rango  $25  to  $50).  None 

. .  No  specified  years .  V vomee  compensation  10  years  preceding  retirement  times  years  service .  1% 

20  (over  ago  45) .  (  .  Annroximately  60%employcos  earnings  when  retired  from  servico . . . .  None 

(a/oinlury) . ---- .  ilimee  earnings  lOyoars  immediately  prior  dato  of  retirement  (exceptions  made  by  co.)..  1% 

a  restriction  as  to  length  of  scrvico  required  tv?  nLe«sarily  computed  on  monthly  earnings— each  case  considered  on  its  morits .  Non e 

(•) .  (*) .  "Monthly  salary  last  ton  yoars  previous  to  retiromont . 1% 

15  .  *  earnings  last  10  year  period— years  of  servico  &  financial  condition  considered...  None 

20 .  .  £22 2  monthly  earnings  last  10  years  service .  XT  4% 

2o:;::::::;: . . . earnings,  age,  years  of  service  and  finances  of  employee  considered .  None 

20  (When  incapacitated). ..  ********  nnti’nnlm  l..i  uu.  y —  I  ...  T..i  l.  I A  .tAnr«  nrlnr  ml  liwmnnl  1  % 


75.00 

None 

None 

None 

None 

None 

150.00 

150.00 

None 

150.00 

None 

None 

150.00 

None 

None 

None 

None 

150.00 

None 

None 

None 

None 

None 

100.00 

None 

100.00 

None 

None 

None 

200.00 

None 

416.66 

None 

None 

None 

None 

None 

Nono 

None 

150.00 

None 

None 

None 

100.00 

None 

100. 00 

150.00 

75.00 

45.00 

Nono 

None 

None 

None 

50%salary 

Nono 

(*) 

None 

Nono 

Nono 

Nono 

45.00 

100.00 

None 


\r/vn»hiv  earnings  based  on  weeks  incl.  15th  Jan.  Apr.  Jul.  &  Oct.  10  years  prior  retirement.  1%  None 
Monthly,1 wuu  4  overagosalnrv  . .  None 


3o  . ;M;tioy«ui«vera8°salnry . : . 

On  Merits .  Average  earnings  |ast  .i. \  ^  ^  ^  *  aer\  ice  reco  1^ 


physical  ability  considered, 
i  pension  from  organization 


20  (totally  disabled) . !"!!! . method.  Employees  in  train  or  engino  scrvico  receive  pension  from 

20  (totally  (ltsao  cu).  . .  No  metnou  j,ke  sum>  Othor  oinployces  nbout  60%  of  formor  pay. 

No  regular  requirements . 1 1  ““l^^ings  10  years  prior  to  date  of  pension . 


1% 

Nono 

1% 


None 

Nono 

Nono 


dat0  01  pcMl°n . . . 

^Twoinonthlyearnings  test  ten  yearsworked  times  number  years  in  continuous  servico.  1%  I  75.00 


$20.00 

15.00 

25.00 

None 

25.00 

25.00 

25.00 

25.00 

25.00 

12.00 

25.00 

20.00 

12.00 

25.00 

None 

25.00 

20.00 

None 

25.00 

None 

None 

25.00 

None 

25.00 

20.00 

20.00 

20.00 

18.00 

15.00 

30.00 

20.00 

20.00 

10.00 

5.00 

20.00 

25.00 

None 

15.00 

15.00 

20.00 

None 

None 

25.00 

20.00 

None 

25.00 

25.00 

25.00 

25.00 

C) 

25.00 

25.00 

10.00 

None 

None 

15.00 

None 

25.00 

None 

None 

None 

None 

None 

16.00 

10.00 

None 

None 

None 

None 

None 

Nono 

None 

None 

25.00 


jUtlona^each  case  acted  on  by  the  board  |  ^rage  monthly  earnings  test  ten  yearsworked  times  number  years  in  continuous  servico.i  i/o  i  1  w 

. ^ .  Hated  by  reason  of  oldago  or  other  cause  or  who  aro  in  destitute  circumstances.  Matter  of  charity,  no  plan  or  obligation. 

^einidoyces  o/advancoif  ago with  long°scfvfco  rccorJs  by^he }!oard  of  Directors;  to  continue  at  tho  pleasure  of  the  Board.  Each  caso  considered  on  its  merits. 

int  age  or  disability  are  granted  pensions  M  am  win  payments, 

neither  ago  nor  length  of  service  ore  oontro'ling  JJJJb  certain  gratuity 

employees  of  advanced  ''j  *.flVv  '  .  .  ,  i0yal  meD  bave  served  the  company  many  years  who  have  bccomo  disabled  through  tho  infirmities  of  age. 

ices  considered  in  each  caso  separator.  .lthfuj>cfliciem,wo  ^  ' 

ipald 1  to  employees  who  have  tepn  ou  p  ’merits.  . ,  _  service  are  no  longer  able  to  continue  in  service,  consideration  is  given  to  hoalth,  financial  condition,  etc. 
ure  of  the  Board.  Each  caso  nandieu  on  »  0,oyw5  of  mss 
isideration.  No  regular  retirement  ago.  M  he  l 

amounts  established.  _  _ _ 


service  am  n°  longer  able  to  continue  in  servico,  consideration  is  given  to  hoalth,  financial  condition,  etc. 


|8ome  pension  payn 
lericnoed  In  railway 
klitan  Life  Insuran 


r i  years 
MgO  A 


_ — - — TfrmnUnited  States  Steel  and  Carnegie  Pension  Fund  aro  made  from  current  earnings.  *  Applicants  inex* 

,  »  nro  rata  share  of  income  7*  years  of  ago  aro  not  eligible  for  pension.  '  Effective  July  1,  1924  company  contracted  with i  Metro 
(mentS  over  and  % ®  f  .iricncetl  fPP'^Se  on  account  of  pensions  granted  in  1925,  1926  and  1927  are  chargod  to  pension  roservis  set ; 
iy  work  over  .15  years  and  c,  I  *  Payment  mflJ.e  rears  iseligiblo  for  pension.  «•  If  under  61  years  of  ngo  25  years  servico  required  for  malo  cmployoM  and 
nice  Co.,  for  certain  nun*}  .jttalnlngtheflgoof  ^y  followed  the  plan  of  tho  American  Express  Company  who  In  turn  followed  the  plan  of  tho  ''  ells* 
n  who  enters  ihc  service  aft  f  ^  l#/?,  this  ee  PJ  inaugurated  and  applies  to  Orogon  Short  Line  and  Oregon-Wash.  It.  It.  Ac  Nav.  J  j.®1? 
employees.  *  I  rior  to  Nov  fjflc  p  P'fla  h  year  oj  scrvico  not  exceeding  40  years,  but  not  including  any  servico  beyond  ago  70.  Officials  only. 
r  Express.  •  Date  the  Unioi  .  ,oWi  '.776  lot  «c  •  Due  t°  destruction  records  by'flre,  unnblo  to  state  when  plan  was  inaugurated.  It  is  known  that 


os  Angeles  Ac  Halt  Lake  was  inaupun^  * '  f  10-yeer  |or  < 
Not  to  exceed  16  of  tho  averago  1  JiT \ oooand  probably  P» 
ensions  wero  granted  employees  as  far  back  as 
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Casualties  to  employees  on  duty 


[Per  million  man-hours] 


Road  or  region 

Killed 

I: 

njured 

Total 

Year  1931: 

Southern  Railway  System. . . . . . . 

0.23 

4  71 

4.94 

Southern  Region  (excl.  Sou.  Ry.  Sys) _ _ _ 

0.24 

8.27 

8. 51 
7.67 

Southern  Region  (incl.  “  “*  “  ) _ _ _ _ _ _ 

0.24 

7. 43 

All  Class  I  roads  in  United  States . . . 

0.21 

7.31 

7. 52 

Year  1932: 

Southern  Railway  System . . . . 

0.23 

4.04 

4.27 

Southern  Region  (excl.  Sou.  Ry.  Sys.) . . . . 

0.25 

8.44 

S.  69 

Southern  Region  (incl.  “  “  “  ) _ _ _ _ 

0.25 

7.39 

7.64 

All  Class  I  roads  in  United  States . . 

0.23 

7. 15 

7.38 

Year  1933: 

Southern  Railway  System . . . 

0.21 

3.89 

4. 10 

Southern  Region  (excl.  Sou.  Ry.  Sys.).. . . . . 

0.23 

6.63 

6.86 

Southern  Region  (incl.  “  “  ) . . . . . 

0.23 

6.00 

6.23 

All  Class  I  roads  in  United  States.. . . . 

0.22 

6.74 

6.96 

Year  1934: 

Southern  Railway  System . . . . . 

0. 15 

5. 12 

5.27 

Southern  Region  (excl.  Sou.  Ry.  Sys.) . . . . . . . . 

0. 15 

6.46 

6. 61 

Southern  Region  (incl.  Sou.  Ry.  Sys.) _ _ _ 

0. 15 

6. 16 

6.31 

All  Class  I  roads  in  United  States. . . . . 

0.22 

6.82 

7.04 

Year  1935: 

Southern  Railway  System.. . . . . . 

0.22 

1 

5.26 

5.48 

Southern  Region  (excl.  Sou.  Ry.  Sys.) . . . 

0.21 

6.41 

6.62 

Southern  Region  (incl.  “  “  “  ) _ _ _ 

0.22 

6. 15 

6. 37 

All  Class  I  roads  in  United  States _ _ _ _ 

0.23 

6.56 

6.79 

Source:  Interstate  Commerce  Commission’s  Annual  Accident  Bulletins,  Table  No.  99.  j 
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- 

Ratio  passengers  killed  to  passengers  carried — Train  and  train-service  accidents — AU 

roads  in  United  States 


1905 _  1  Passenger  killed  for  each  1,376,000  carried. 

1910 . 1  “  “  “  “  2,999,000  “ 

1915 . 1  “  “  “  “  4,954,000  “ 

1920 . 1  “  “  “  “  5,673,000  “ 

1925 . . . . ___  1  “  “  “  “  5,237,000  “ 

1930 . 1  “  “  “  “  11,658,000  “ 

1935 .  1  “  “  “  “  11, 96$, 000*  “ 

Decrease  in  frequency _ I _ 88.  5% 


•1935  from  Reports  of  Carriers  to  I.  C.  C. 


Years  prior  to  1935  from  I.  C.  C.  Accident  Bulletin  No.  101. 
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Volume  of  freight  traffic ,  length  and  speed  of  trains * 


Year 

Freight-train 
miles  (000) 

Freight-car 

miles 

(millions) 

Average  nui 
ber  of  cars 
per  freight 
train 

— 

h 

f 

Average 
speed  of 
freight  trains 
(m.  p.  h.) 

1923 

641,453 
600, 752 
613, 122 
633, 055 
610,883 
603, 118 
613,444 
539.392 
465,  S97 

392. 650 

395. 650 
424, 075 

Dec.  33. 9 

25, 61S 
25, 032 
26,833 
28,603 
28,396 
28,973 

39.9 

10.9 

1924  _  _ 

41.7 

43.|8 

11.5 

1925 _  _ _ _ 

11.8 

1926  _  _  _ 

45.12 

11.9 

1927 _  _ 

46.5 

12.3 

192S_  _  _  _ 

48.11 

12.9 

1929  _  _ 

29,745 

48. 

6 

13.2 

1930  _  __ 

26,335 
22,223 
17, 516 
17,998 

48. 

9 

13.8 

1931  _  _ 

47. 

9 

14.8 

1932__  _  _ _ 

44. 

8 

15.5 

1933_  .  _  _ 

45. 

8 

15.7 

1934  _  _  _ 

19, 488 

46. 

2 

15.9 

Percent  change  1934  with  1923 _ 

Dec.  23. 9 

Inc.  15. 

i 

8 

Inc.  45. 9 

•From  I.  C.  C.  Operating  Statistics,  Class  I  Roads. 
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Reduction  in  frequency  of  train  accidents * 


1 

Year 

Freight,  pas¬ 
senger,  and 
work  train- 
miles  (000) 

Freight,  pas¬ 
senger,  and 
work  car- 
miles  (000) 

Total  num¬ 
ber  of  train 
accidents  t 

Train  acci¬ 
dents  per 
million 
train-miles 

Train  acci¬ 
dents  per 
ten  million 
car-miles 

1953  __  _ _ 

1,245,099 

29,432,500 
2S,  SS9, 0S5 

27.497 

22.1 

9.34 

1924 . . . 

1. 204, 302 

22.36S 

18.6 

7.74 

1925 . 

1.22Q.S46 

1.24S.S97 

30, 7S5, 543 

17.0 

6.75 

1926 . . . 

32, 666. 043 

16.9 

6.45 

1927  _  __  __  _  _ 

1. 220, 9S7 

32. 462, 17S 
32, 994. 940 

IS,  976 

15.5 

5. 85 

192S . . . . . . . 

1, 202, 67S 

16.949 

14.1 

5. 14 

1929 . - 

1,214.360 

33.  S28,  943 

17, 1S5 

14.2 

5.08 

1930 . . . 

1, 106. 3S6 

30. 177,  596 

12.313 

11.1 

4.  OS 

1931 . 

963, 1S1 

25, 60S.  792 

S.  052 

8.3 

3.14 

1932 . . . 

S21. 15S 

20. 330.  S67 

5, 770 

7.0 

2.84 

1933 . . 

786. 720 

20.  597. 254 

5. 623 

7.1 

2.73 

1934 . . . 

SIS,  473 

22, 179, 7S7 

6,023 

7.4 

2.72 

Decrease  in  frequency  1934  under  192:$ — 
percent . . — 

66.5 

70.9 

•  From  Interstate  Commerce  Commission  Operating  Statistics,  Class  I  Roads, 
t  “  44  44  44  Annual  Acc.  Bulletins,  Table  61. 
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Improvement  in  safety  of  all  employees ,  class  I  roads  * 


j 

Year 

Man-hours 
worked  by  all 
employees 
(000) 

Number  of 
employees 
killed 

Number  of 
employees 
injured 

Total  em¬ 
ployee  cas¬ 
ualties 

Total  casu¬ 
alty  rate  per 
million 
man-hours 

1923 . - . 

4.  S56. 964 

1.866 

148. 146 

150.012 

30.89 

1924 . . . . 

4. 473, 1S6 

1.403 

120. 912 

122. 315 

27.34 

1925 . . . 

4. 448. 377 

1.460 

114. 639 

116.099 

26.19 

1926 . . - 

4. 557. 537 

1.528 

107. 21S 

108. 746 

23. 86 

1927 . . . . . . 

4. 406. 627 

1.427 

83.8S3 

85, 310 

19.  36 

1928 . . . . . 

4. 191. 065 

1,187 

66.744 

67, 931 

16. 21 

1929 . . . . 

4.  225.  292 

1, 302 

57,164 

58,466 

13.84 

1930 . . . . 

3.641.412 

89S 

33. 1S4 

34. 082 

9. 36 

1931 . 

2. 930. 657 

621 

21.417 

22.038 

7.52 

1932 . 

2.  286.  561 

532 

16. 360 

16.  S92 

7.39 

1933 . 

2. 14S.  527 

473 

14. 4S2 

14, 955 

6.% 

1934 . . . . . 

2.300.815 

500 

15. 703 

16.203 

7.04 

1935t . - . 

Decrease  in  frequency  1935  under  1923, 

2.  299,  S07 

535 

15. 0S0 

15, 615 

6.79 

percent — . - . 

78.9 

•  From  table  99,  Interstate  Commerce  Commission  Annual  Accident  Bulletins. 

1  1935  figures  from  reports  of  carriers  to  I.  C.  C. 

1026  Plaintiffs’  Exhibit  89 

Improvement  in  the  safety  of  trainmen ,  class  I  roads  * 


Year 

Man-hours 
worked  by 
trainmen 
(000) 

Casualties  to  trainmen  in  train  and 
train-service  accidents 

Total  cas- 
usalty  rate 
per  million 
man-hours 

Number  of 
trainmen 
killed 

1923 . - . . 

915.084 

896 

35, 342 

36.238 

39.60 

1924 . 

S29.533 

628 

2S,  43S 

29,066 

35.04 

1925 . . . 

831. 6S2 

691 

2S,  297 

2S.988 

34.  S6 

1926 .  . 

S58.59S 

691 

29.864 

30. 555 

35. 59 

1927 . . . 

812.853 

639 

24. 462 

25, 101 

30.88 

1928 . 

776.184 

501 

20.943 

21.444 

27.63 

1929 . - 

789.  504 

5S7 

19. 116 

19,  703 

24.96 

1930 . - . - . 

673.208 

423 

11,771 

12, 194 

18.11 

1931 . . . - . . 

546, 277 

292 

8,259 

8, 551 

15.65 

1932 . . . 

431. 083 

265 

6, 318 

6,583 

15.27 

1933 . . . 

419. 058 

253 

5.536 

5.789 

13. 81 

1934 . . . . 

441. 49S 

261 

5.782 

6. 043 

13.  69 

1935  <* _ _ _ _ 

445. 977 

271 

5.725 

5,996 

13. 44 

Decrease  in  frequency  1935  under  1923, 

percent . . . . . . 

66.1 

*  From  table  99, 1.  C.  C.  Annual  Accident  Bulletins. 

*  1935  figures  from  reports  of  carriers  to  I.  C.  C. 


1027 


RAILROAD  RETIREMENT  BOARD  YS.  ALTON  R.  R.  Cd.  689 
Plaintiffs’  Exhibit  90 

Universal  Safety,  National  Safety  Council,  Incorporated,  Founded 
1912 — “A  national  organization  devoted  to  securing  increased  safety 
to  human  life”.  Certificate  of  Special  Commendation  awarded  to 
Eastern  Lines  of  the  Southern  Railway  System,  in  recognition  of 
their  having  operated  26,785,000  man  hours  without  an  employee 
fatality,  the  greatest  number  of  any  operating  unit  amopg  class  I 
railroads,  competing  in  the  Railroad  Employees’  National  Safety 
Contest,  year  1935.  M.  Jameson,  Secretary.  C.  H.  Watson,  Presi¬ 
dent.  Chicago,  May  18,  1936. 

I 

1028  Plaintiffs’  Exhibit  91 

I 

(See  Defendants’  Exhibit  YYY) 

1029  Interveners’  Exhibit  1 

Atlantic  Coast  Line  Railroad  Company  Pension  Department  Rules 
and  Regulations. 


(See  Defendants’  Exhibit  O) 
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1031  Defendants’  Exhibit  A 

Facts  Relating  to  Federal  Railroad  Pension  Plan 

! 

(This  is  a  printed  pamphlet  put  out  by  the  Anti-Railroad  Pension 
Tax  League  addressed  to  employees  of  the  Atlantic  Coast  Line  Rail¬ 
road  Company  and  stating  the  grounds  of  the  League’s  opposition  to 
the  Railroad  Retirement  Act  and  to  the  Tax  Act.  This  |  exhibit  is 
omitted  pursuant  to  stipulation.) 

1032  Defendants’  Exhibit  B 

Indiana  Harbor  Belt  Railroad  Company  Dispatcher’s 

Movement  of  Trains 

(This  is  a  yellow  train  dispatcher’s  sheet  1'9"  in  length  and  9'7" 
in  width,  with  many  hand  written  numerals,  letters,  and  words.  This 
exhibit  is  omitted  pursuant  to  stipulation.) 

1033  Defendants’  Exhibit  C 

(Included  in  narrative  statement  at  page  300) 

1034  Defendants’  Exhibit  D 

I 

(This  is  a  group  of  letters  from  railroad  labor  organization^  to  general 
chairmen  forwarding  copies  of  questionnaires  and  requesting  return 
thereof.  This  exhibit  is  omitted  pursuant  to  stipulation.) 

I 

1035  Defendants’  Exhibit  E 

(The  990  original  returned  questionnaires,  with  answers  filled  in,, 
are  included  in  this  Exhibit.  These  questionnaires  are  onkitted  pur¬ 
suant  to  stipulation.) 

Questionnaire 

Name _ 

Age _  Residence _ I - 

Position  (Give  name  of  organization  and  railroad) _ j - 


(a)  How  long  in  present  position? 

(b)  Name  other  positions  or  connections  with  railroad  service  and 
length  of  time  in  each  (giving  name  of  organization  and  railroad). 

(c)  Does  your  road  have  a  pension  system? 

(d)  Have  you  ever  been  connected  with  any  road  that  h^,d  no  pen¬ 
sion  system  at  time  of  your  connection? 

(e)  Describe  generally  the  extent  of  your  contacts  wiih  railroad 
employees  and  your  opportunities  to  know  their  sentiments  and  atti¬ 
tudes  and  the  things  that  affect  them  or  their  work. 

1036  Wbat  proportion  of  employees,  65  years  of  age  or  bver,  want 
to  retire?  (Put  x  in  space  following  line  which  expresses  your 
opinion.) 
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(a)  Relatively  few  (  ). 

(b)  A  large  proportion  (  ). 

(c)  Most  (  ). 

(d)  Practically  all  (  ). 

Why  do  those  who  want  to  retire  wish  to  do  so? 

(a)  Is  it  because  they  can  no  longer  keep  up  with  their  jobs?  (  ). 

(b)  Because  the  pace  of  railroad  work  has  increased?  (  ). 

(c)  Because  they  feel  that  they  are  entitled  to  retirement  after  a 

lifetime  of  work?  (  ). 

(d)  Because  of  a  combination  of  the  foregoing  or  for  any  other 
reason? 

Explain — 

1037  (a)  What  keepb  those  who  want  to  retire  from  doing  so? 

Is  it  due  to  lack  of  provision  for  old  age?  (  ).  Non-elibibility 

under  private  pensions?  (  ).  Inadequacy  of  benefits  under  private 

pensions?  (  ).  Any  other  reason?  (State  fully.) 

(b)  Do  employees  65  years  of  age  or  over  who  want  to  retire  show 
as  much  interest  in  their  work  as  men  of  that  age  who  do  not  want  to 
retire? 

(c)  How  do  men  under  65  years  of  age  feel  about  the  retirement  of 
men  65  years  of  age  and  over? 

(d)  Does  the  holding  on  of  men  65  years  of  age  or  over  effect 
the  attitude  of  younger  men  toward  their  work?  If  so,  in  what 

respect? 

1038  (a)  Does  the  presence  of  old  men  tend  to  slow  down  the  pace 
of  work  generally? 

(b)  Has  there  been  a  tendency  in  recent  years  to  increase  the  work 
and  responsibility  per  employee? 

(c)  Do  older  men  adapt  themselves  to  new  appliances,  equipment, 
and  methods  as  well  as  younger  men? 

(d)  How  general  is  the  practice  of  demoting  employees  on  account 
of  age  to  lighter  or  less  hazardous  work,  or  to  retain  such  employees 

in  positions  which  are  in  fact  unnecessary? 

1039  What  is  the  effect  of  private  pension  plans  on  the  retirement 
of  older  employees? 

(a)  Has  the  private  pension  system  with  which  you  are  familiar 
encouraged  the  retirement  of  employees  at  the  retirement  age? 

(b)  What,  in  your  opinion,  has  been  the  effect  of  the  private  pension 
system,  with  which  you  are  familiar,  upon  the  railroad  service?  (If 
you  say  it  has  improved  the  service  please  state  the  respects  in  'which 
it  has  improved  it  and  the  reason  for  such  improvement.  If  you  say 
it  has  not  improved  service,  or  while  improving  it  has  not  improved 

it  to  the  extent  you  think  it  should,  please  state  the  reason  why.) 

1040  (a)  Do  employees  generally  favor  the  retirement  system 
authorized  by  the  Railroad  Retirement  Act  over  the  private 

systems  of  the  carriers? 

(b)  In  your  opinion,  w’ould  the  Retirement  Act,  if  and  w’hen  put 
into  operation,  encourage  the  retirement  of  employees  at  65  years  of 
age?  Why  or  why  not? 

(c)  In  your  opinion,  would  the  Retirement  Act,  if  and  'when  put 
into  effect,  tend  to  encourage  the  retirement  of  men  who  have  been 
in  the  service  for  30  ^ears  or  more  before  they  reach  the  age  of  65? 

If  so,  would  this  tend  to  improve  the  railroad  service? 

1041  (a)  What,  in  your  opinion,  are  the  elements  most  essential 
in  a  pension  system  to  make  it  work  satisfactorily? 
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(b)  Would  or  would  not  the  retirement  system  authorized  by  the 
Railroad  Retirement  Act  tend  to  improve  the  service  mor^  than  the 
private  pension  systems?  Whether  you  answer  this  question  “yes”  or 
“no”,  please  state  the  reason  for  your  answer. 


1042  What  is  the  attitude  of  railroad  officials  toward  pension  sys¬ 
tems  and  retirement? 


(a)  Do  you  know  of  any  statements  made  by  any  railroad  official 
pertaining  to  pensions  or  any  pension  system  or  the  effect  of  a  pension 


ad  service 


system  or  as  to  the  desirability  of  a  pension  system  in  railrok 
and  operation?  If  so,  give  the  name  of  the  official  making  it  and  the 
general  nature  of  the  statement. 


official  as 


(b)  Do  you  know  of  any  statement  made  by  any  railroad 
to  the  desirability  or  advisability  of  retiring  older  men  from  the  service? 
If  so,  give  the  name  of  the  official  making  such  statement  and  the 
general  nature  of  the  statement. 

1043  If  you  think  of  any  other  point  or  fact  which,  in  your  judg¬ 
ment,  would  tend  to  show  that  the  Retirement  Act  would  im¬ 
prove  the  efficiency,  economy,  or  safety  of  the  operation  of  railroads, 
please  mention  it  here,  using  additional  paper  if  necessaryj. 

Please  send  in  with  this  questionnaire  any  letters  or  documents  of 
any  kind  signed  by  any  representative  of  a  carrier  which  bear  upon 
any  of  the  matters  referred  to  herein  or  anything  in  connection  with 
the  retirements,  demotions,  or  allowance  of  pensions,  or  thd  character 
of  the  service. 


1044 


Defendants’  Exhibit  F 


Brotherhood  of  Locomotive  Engineers,  General  Committee  of 

Adjustment 


General  Committee  of  Adjustment.  H.  D.  Walsh,  General  Chair¬ 
man,  214  South  Jarrott  Street,  P.  O.  Box  473,  Florence,  South 
Carolina. 

R.  T.  Burfoot,  Vice-Chairman,  2021  Hanover  Avenue,  Richmond, 
Virginia. 

P.  H.  Milton,  Gen’l  Secretary-Treasurer,  P.  0.  Box  444,  Waycross, 
Georgia. 

Atlantic  Coast  Line  Railroad  Company,  Charleston  &  Western 
Carolina  Railway  Co.,  Jacksonville  Terminal  Company,  Divisions 
256,  265,  314,  332,  532,  648,  649,  717,  769,  770,  819,  905. 


Florence,  S.  C.,  May  &3,  1986. 

To  All  Local  Chairmen  and  Secretaries ,  B  of  L.  E.  Divisions,  Atlantic 
Coast  Line. 

Dear  Sirs  and  Brothers:  It  is  very  important  that  I  have  the 
answer  to  the  following  questions  at  once: 

Question.  How  many  engineers  are  there  on  your  District  now 
r>rkino*  as  eneineers? 


working  as  engineers? 

Answer.  48  (ink).  503  (pencil).  I 

Question.  How  many  engineers  do  you  have  cut  back  on  firing  jobs? 
Answer.  9  (ink).  207  (pencil). 

Question.  How  many  engineers  do  you  have  cut  entirely  out  of 
service? 

Answer:  None  (ink).  53  (pencil). 
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Question.  How  many  engineers  do  you  have  who  are  *65  years  of 
age  or  over? 

Answer.  6  (ink).  58  (pencil). 

Question.  How  many  engineers  do  you  have  who  are  70  years  of 
age  and  have  not  been  pensioned  by  the  Atlantic  Coast  Line?  Give 
reasons  and  say  whether  or  not  they  are  working  or  out  of  service. 

Answer.  None  (ink).  7  (pencil). 

******* 

(The  remainder  of  the  exhibit  consists  of  summaries  by  local  chair¬ 
men,  all  of  which  are  included  in  the  above  summary;  omitted  pursu¬ 
ant  to  stipulation.) 

1045  Defendants’  Exhibit  G 
Southern  Railway  Employees  for  All  Groups 

What  proportion  of  employees,  65  years  of  age  or  over,  want  to 
retire?  Relatively  few,  4  or  8.5%.  A  large  proportion,  8  or  17.0%. 
Most,  5  or  10.6%.  Practically  all,  31  or  66%. 

Why  do  those  who  want  to  retire  wish  to  do  so?  Is  it  because  they 
can  no  longer  keep  up  with  their  jobs?  22  or  46.8%.  Because  the 
pace  of  railroad  work  has  increased?  35  or  74.5%.  Because  they 
feel  that  they  are  entitled  to  retirement  after  a  lifetime  of  work?  43 
or  91.5%. 

What  keeps  those  who  want  to  retire  from  doing  so?  Is  it  due  to 
lack  of  provision  for  old  age?  44  or  93.6%.  Non-eligibility  under 
private  pensions?  5  or  10.6%.  Inadequacy  of  benefits  under  private 
pensions?  7  or  14.9%. 

Do  employees  65  years  of  age  or  over  who  want  to  retire  show  as 
much  interest  in  their  work  as  men  of  that  age  who  do  not  want  to 
retire?  Yes,  34  or  79.1%.  No,  9  or  20.9%. 

How  do  men  under  65  years  of  age  feel  about  the  retirement  of  men 
65  years  of  age  and  over?  Favor,  47  or  100  per  cent. 

Does  the  holding  on  of  men  65  years  of  age  or  over  affect  the  attitude 
of  vounger  men  toward  their  work?  Yes,  31  or  70.5%.  No,  13  or 
29.5%. 

Does  the  presence  of  old  men  tend  to  slow  down  the  pace  of  work 
generally?  Yes,  41  or  89.1%.  No.  5  or  1.9%. 

Has  there  been  a  tendency  in  recent  years  to  increase  the  work  and 
responsibility  per  employee?  Yes,  46  or  100%. 

1046  Do  older  men  adapt  themselves  to  new  appliances,  equip¬ 
ment  and  methods  as  well  as  younger  men?  Yes,  2  or  4.3%. 

No,  44  or  95.7%. 

How  general  is  the  practice  of  demoting  employees  on  account  of 
age  to  lighter  or  less  hazardous  work,  or  to  retain  such  employees  in 
positions  which  are  in  fact  unnecessary?  General,  4  or  9.5%.  Not 
general,  38  or  90.5%. 

What  is  the  effect  of  private  pension  plans  on  the  retirement  of 
older  employees?  Has  the  private  pension  system  with  which  you 
are  familiar  encouraged  the  retirement  of  employees  at  the  retire¬ 
ment  age?  47  reported  no  pension. 

What  has  been  the  effect  of  private  pension  system  with  which  you 
are  familiar  upon  railroad  service?  Improved.  Not  improved. 
47  no  pension. 
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Do  employees  generally  favor  the  retirement  system  authorized 
by  the  Railroad  Retirement  Act  over  the  private  systems  of  the 
carriers?  Yes,  45  or  100%. 

Would  Retirement  Act  encourage  retirement  of  employees  at  65 
years  of  age?  Yes,  43  or  93.5%.  No,  3  or  6.5%. 

Would  Retirement  Act  tend  to  encourage  retirement  of  men  who 
have  been  in  the  service  30  years  or  more  before  they  reach  the  age 
of  65?  Yes,  16  or  34.8%.  No,  30  or  65.2%. 

In  interpreting  the  replies  to  this  question  from  the  Sol  Ry.,  we 
have  taken  the  view  that  where  the  answer  indicated  that! only  dis¬ 
abled  men  would  retire  the  respondent  was  of  the  opinioh — others 
would  not.  Hence  the  large  number  of  “No”.  General  tabulation 
w’as  made  on  the  assumption  that  if  any  men  were  encouraged  to  retire 
the  answer  was  “yes”. 

What  are  the  elements  most  essential  in  a  pension  system  io  make  it 
work  satisfactorily?  Securitv,  3S  or  80.9%.  Age  limit,  6  or  12.8%. 
Adequacy,  22  or  46.8%.  ! 

1047  Would  retirement  system  authorized  by  Retirement  Act 
tend  to  improve  the  service  more  than  the  private  pension 

system?  Yes,  41  or  100%. 

(The  original  returned  questionnaires,  with  answers  filled  in,  of 
which  the  foregoing  is  a  summary,  are  included  in  this  Exhibit.  These 
questionnaires  are  omitted  pursuant  to  stipulation.) 

1048  Defendants'  Exhibit  H 

! 

1048  Total  number  of  railroad  employees  classified  by  occupation ,  and  percentage 
distribution  according  to  age ,  on  January  1 ,  1925 ,  1930,  and  1934 — Thirteen 
Railroads 

Source:  Underlying  data  on  the  employment  histories  of  employees  of  the  following  railrolads  as  reported 
to  the  Federal  Coordinator  of  Transportation:  Atchison,  Topeka  and  Santa  Fe  Railway  Conipany;  Atlantic 
Coast  Line  Railroad  Company;  Baltimore  and  Ohio  Railroad  Company;  Boston  and  Albany  Railroad 
Company;  Central  Railroad  Company  of  New  Jersey;  Chicago,  Burlington  and  Quincy  Railroad  Company; 
Delaware  and  Hudson  Railroad  Corporation;  Kansas  City  Southern  Railway  Company;  Minneapolis, 
St.  Paul  and  Sault  Ste.  Marie  Railway  Company  (Line  in  U.  S.);  Northern  Pacific  Railway  Company 
(except  Eastern  Grand  Division);  Oregon  Short  Line  Railroad  Company;  Southern  Paci$c  (Coast  Divi¬ 
sion— California);  Texas  and  New  Orleans  Railroad  Company. 


Simple  age  distribution 


_ i - 

Cumulative  age  distribution 


Age  group  (in  years) 

1925 

1930 

1934 

Total  number  of  employ- 

ees  in  all  occupations _ 

Percent 

Percent 

Percent 

Under  20 . 

4.78 

2.39 

0.09 

20  to  24 . 

11.41 

8.78 

2.69 

25  to  29 . 

15. 13 

12.70 

8. 19 

-30  to  34 . 

16. 12 

14.  62 

12.74 

•35  to  39 . 

15.37 

15. 07 

14. 57 

40  to  44 . 

12.94 

14.39 

15.74 

45  to  49 . 

8.98 

12.04 

15.87 

50  to  54 . 

6.30 

8.08 

12. 41 

55  to  59 . 

4. 42 

5.  62 

8. 47 

-60  to  64 . 

2.77 

3.82 

5.64 

65  to  69 . 

1. 34 

1.86 

2.82 

70  and  over . 

.44 

.63 

.77 

Age  group  (in  years) 


All  ages.... 
20  and  over 
25  and  over. 
30  and  over 
35  and  over. 
40  and  over. 
45  and  over 
50  and  over. 
55  and  over. 
60  and  over. 
65  and  over. 
70  and  over. 


1925 

!  1930 

1934 

272,362 

1 

64, 104 

191,297 

Percent 

Percent 

Percent 

100.00 

100.00 

100.00 

95.22 

97.61 

99.91 

83.81 

1 

88.83 

97.22 

68.68 

76.13 

89.03 

52.56 

61.51 

76.29 

37.19 

46.44 

6L72 

24.25 

32.05 

45.98 

15.27 

2a  01 

3A 11 

8.97 

1  1L93 

17.70 

4.55 

6.31 

9.23 

L  78 

|  2.49 

3.59 

.44 

1 

.77 
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Total  number  of  railroad  employees  classified  by  occupation ,  and  percentage  distribu¬ 
tion  according  to  age ,  on  January  1 ,  1925 ,  1980,  and  1934 — Thirteen  Railroads — 
Continued 

1049  I.  EXECUTIVE,  TECHNICAL,  AND  CLERICAL  (MALE) 


Simple  age  distribution 


Age  group  (in  years)  1925  1930  1934 


Total  number  of  em¬ 
ployees . . . 


Under  20... 

20  to  24 . 

25  to  29 . 

30  to  34 . 

35  to  39 . 

40  to  44 . 

45  to  49 . 

501O54 . 

55  to  59 . 

60  to  64 . 

65  to  69 . 

70  and  over. 


Percent !  Percent  Percent 


ry  mm* 

3.  /  / 
12.27 
15. 52 
14. 92 
13.35 
12.21 
9. 92 
6.85 
5.13 
3.56 
1.  71 
.79 


0. 14 
4. 10 
10.28 
15.67 
15.39 
14.70 
13.  67 
10. 12 
7.46 
5.01 
2. 67 
.79 


Cumulative  age  distribution 


Age  group  (in  years)  1925  1930  1934 


43,454  44,404  32,453- 


Percent  Percent  Percent 

All  ages .  100.00  100.00  100.00 

20  and  over.. .  92.29  96.23  99.86 

25  and  over . .  77. 01  83. 96  95. 76 

30  and  over .  60.62  68.44  85.48 

35  and  over _  46. 07  53. 52  69. 81 

40  and  over. . .  33. 04  40. 17  54. 42 

45  and  over .  22.33  27.96  39.72 

50  and  over . .  14. 53  18. 04  26. 05 

55  and  over.. . 8.54  11.19  15. 93 

60  and  over.  . .  4. 32  6. 06  8. 47 

65  and  over . .  1.85  2.50  3.46 

70  and  over . 54  .  79  .  79 


II.  CLERICAL  (FEMALE) 


7,204 

7,196 

4,756 

Percent 

Percent 

Percent 

100.00 

100.00 

100. 00 

8S.91 

93.77 

99.87 

60.78 

74.00 

92.24 

35.04 

51.76 

75.08 

18.82 

29.  61 

51. 40 

9.99 

16. 46 

29.95 

4.76 

8.62 

16.33 

2.22 

4. 13 

8.26 

.93 

1. 81 

3.87 

.31 

.71 

1. 37 

.13 

.21 

.40- 

.01 

.07 

.11 

III.  STATION  AGENTS,  TELEGRAPHERS,  AND  TOWERMEN 


Total  number  of  em¬ 
ployees _ _ 

Percent 

Under  20 .  2.92  1.25 

20  to  24 .  9. 37  6.  42 

25  to  29 .  12. 60  10.  77 

30  to  34 .  17. 29  12. 97 

35  to  39 .  17.68  15.96  13.59 

40  to  44 .  13.33  16.76  18.25 

45  to  49 .  9. 02  12.66  17.  S3 

50  to  54 .  7.34  ,  8.55  13.19 

55  to  59 .  5. 55  6.66  8.55 

60  to  64 .  2.97  5.05  7.01 

65  to  69 .  1.52  2.15  3.64 

70  and  over _ 41  .80  .96 


15, 214 
Percent 

All  ages .  100. 00 

20  and  over. .  97.08 

25  and  over.. _ _ 

30  and  over _ 

35  and  over.. . . 

40  and  over.  . .  40. 14 

45  and  over _ _ _  26. 81 

50  and  over . . .  17. 79 

55  and  over . .  10.45 

60  and  over.  . . .  4. 90 

65  and  over.  . . 1.93 

70  and  over.. . . . 41 


1050  IV.  MAINTENANCE  OF  WAY,  EQUIPMENT,  STRUCTURES,  AND  STORES 


Total  number  of  employ¬ 
ees _ _ _ i- -  - - - 

Under  20  .  5.84  2.81  .11  Adages . 

20  to  24 .  12.  40  10.70  3.39  20  and  over . 

25  to  29 .  15.66  14.20  10.51  25  and  over . 

30  to  34 .  15.37  14.32  15.02  30  and  over . 

35  to  39 .  14.60  14.64  14.92  35  and  over . 

40  to  44 _ _ _  12.76  13.46  14.70  40  and  over... . . 

45  to  49 _ 8.98  11.49  14.49  45  and  over— . 

50  to  54 .  6.38  7.66  11.16  50  and  over . 

55  to  59 _ _ _  3. 94  5. 45  7. 76  55  and  over _ _ 

60  to  64 _  2. 51  3. 22  5. 13  60  and  over _ _ 

65  to  69 . . . .  1.19  1.59  2.23  65  and  over.. . . . 

70  and  over _ _  .37  -  46  .  58  70  and  over _ _ _ 


14,325 

11, 376- 

Percent 

Percent 

100.00 

100.00 

98.75 

99.98 

92.33 

9S.95 

81.56 

93.60 

68. 59 

83. 02 

52.63 

69. 43 

35.87 

51. 18 

23.  21 

33.35 

14.66 

20.16 

8.00 

11.  61 

2.95 

4.60 

.80 

.96 

STORES 

125,082 

87, 660 

100.00 

100.00 

97. 19 

99.89 

86.49 

96.50 

72.29 

85.99 

57.97 

70. 97 

43.33 

56.05 

29.87 

41.35 

18.38 

26.86 

10. 72 

15.70 

5.27 

7.94 

2.05 

2.81 

.46 

.58 
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Total  number  of  railroad  employees  classified  by  occupation,  and  percentage  distribu¬ 


tion  according  to  age ,  on  January  I,  1925,  1930,  and  1934 — Thirteen 
Continued 

V.  TRAIN,  ENGINE,  AND  YARD  SERVICE 


ailroads — 


- 


Simple  age  distribution 

Cumulative  age  distribution 

Age  group  (in  years) 

1925 

1930 

1934 

Age  group  (in  years) 

1925 

1 

1930 

1934 

Total  number  of  employ¬ 
ees . 

63.018 

100.00 

99.58 
93.90 
80.41 
60. 9S 

41.59 
25.67 
15.33 

9.  IS 
4.22 
1.29 
.19 

56.323 
100.00 
99. 97 
98.79 
!  91.90 

1  76.67 

1  58.38 
39.46 
!  23.43 
13.04 
6.91 
2.26 
.28 

42,467 

100.00 

100.00 

99.96 

98.44 
92.84 
79.67 
60.64 
39. 11 
21. 47 

10. 45 
3.91 

.55 

Under  20 . . 

.42 
5.68 
13.49 
19. 43 
19.39 
15.92 
10.34 
6.15 
4.  96 
2.93 
1. 10 
.19 

.03 
1.18 
6.89 
15.23 
18.29 
18.92 
16.03 
10.39 
6. 13 
4.65 
1.98 
.  2S 

All  ages.. _ _ 

20  to  24 . 

25  to  29 . 

30  to  34 . 

35  to  39 . . . 

.04 

1.  52 
5.60 
13.17 
19.03 
21.53 
17.64 
11.02 
6.54 

3. 36 
.55 

20  and  over . 

25  and  over . 

30  and  over _ _ 

35  and  over . . 

40  to  44 . 

45  to  49 . 

50  to  54 . . . 

55  to  59 . 

60  to  64 . . 

65  to  69 . 

70  and  over . 

40  and  over . 

45  and  over . . . 

50  and  over . . 

55  and  over . . 

60  and  over . 

65  and  over . 

70  and  over . 

VI.  ALL  OTHERS 


Total  number  of  employ- 

■1 

ecs . . 

15. 405 

16, 774 

12,585 

U nder  20 .  . 

4.41 

mm 

.  14 

All  ages _ _ 

100.00 

j  100.00 

100.00 

20  to  24 . . 

9. 92 

2.82 

20  and  over . 

95.59 

i  97.21 

99.86 

25  to  29 . . 

11.34 

11. 15 

8. 32 

25  and  over . . 

85.67 

I  89.23 

97.04 

30  to  34 . 

11.99 

12. 11 

11.23 

30  and  over . . 

74.33 

1  78.08 

88.72 

35  to  39 . . . 

12.62 

12.22 

12.95 

35  and  over _ 

62.34 

1  65.97 

77. 49 

40  to  44.. . . 

11.75 

12.61 

13.17 

40  and  over . . 

49.72 

1  53.75 

64.54 

45  to  49 . . . 

9.69 

11. 16 

13.28 

45  and  over . . . . 

37.97 

|  41.14 

51.37 

50  to  54 . 

8.51 

8. 71 

11.71 

50  and  over _ _ _ 

28.28 

29.98 

38.09 

55  to  59 . 

7. 51 

7.55 

9. 51 

55  and  over . . 

19. 77 

21.27 

26.38 

60  to  64 . . . 

6. 15 

6.  61 

8.36 

60  and  over . . 

12.26 

|  13.72 

16.87 

65  to  69 . . . 

4.09 

4.40 

5.  70 

65  and  over . . . 

6. 11 

7.11 

8. 51 

70  and  over _ 

2.02 

2.  71 

2.81 

70  and  over . . . 

2.02 

2.71 

2.81 
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Average  age  ( median  and  mean)  of  railroad  employees  on  January  1, j  1925,  1930, 
and  1934 >  classified  by  occupation — thirteen  railroads  ! 


Occupation 

Median  age 

Increase  in  median  age — 

1925 

(Years) 

1930 

(Years) 

1934 

(Years) 

From  1925 
to  1930 

(Years) 

From  1930 
to  19^4 

(Years) 

From  1925 
to  1934 

(Years) 

All  occupations . 

35.8 

38.8 

43.7 

3.0 

i 

4.9 

7.9 

I.  Executive,  technical,  and  cleri- 

cal  (male) . 

33.6 

36.3 

41.5 

2.7 

!5.2 

7.9 

II.  Clerical  (female) . . 

27.1 

30.4 

35.3 

3.3 

4.9 

8.2 

III.  Station  agents,  telegraphers, 

1 

and  towermen . . 

37.2 

40.8 

45.3 

3.6 

4.5 

S.1 

IV.  Maintenance  of  way,  struc- 

tures,  equipment,  and  stores- 

35.3 

37.7 

42.1 

2.4 

4. 4 

6.8 

V.  Train,  engine,  and  yard  service. 

37.8 

42.2 

47.5 

4.4 

5.3 

9.7 

VI.  All  others . 

39.9 

41.5 

45.5 

1.6 

4.0 

1 

_ 1 _ 

5.6 

Mean  age 

Increase  in  mean  age 

_ i _ 

All  occupations . 

37.1 

39.7 

44.1 

2.6 

4.4 

7.0 

I.  Executive,  technical,  and  cleri- 

j 

cal  (male) . . . 

35.6 

37.9 

42.5 

2.3 

14. 6 

6.9 

II.  Clerical  (female) . . 

28. 6 

31.6 

36.4 

3.0 

|4.8 

7.8 

III.  Station  agents,  telegraphers, 

l 

and  towermen . 

38.5 

41.5 

45.8 

3.0 

14.3 

7.3 

IV.  Maintenance  of  way,  structures, 

equipment,  and  stores . 

36.5 

3S.7 

42.7 

2.2 

4.0 

6.2 

V.  Train,  engine,  and  yard  service. 

39.1 

43.1 

47.9 

4.0 

1 4.8 

8.8 

VI.  All  others . . . 

41.2 

42.5 

46.1 

1.3 

,3.6 

- i - 

4.9 

Source:  Same  as  Defendants’  Exhibit. 


f 


698 


RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 


Average  compensation  of  employees  after  ten  years  of  service  or  more ,  in  speci¬ 
fied  classes  of  employment  and  age,  for  full  time  work  in  1925  and  1929 — thirteen 
railroads 


# 


Age  group  (in 
years) 

I.  Executive, 
technical,  and 
clerical 
(male) 

i 

II.  Clerical 
(female) 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

1925 

All  ages _ 

10, 156 

$2, 847 

408 

$1,574 

21  to  25 . 

16 

1, 844 

26  to  30 . 

598 

1, 949 

32 

1,547 

31  to  35 . 

1,554 

2,194 

113 

1,523 

36  to  40 . . 

1,956 

2,555 

100 

1,607 

41  to  45 . 

1,763 

2.S41 

75 

1, 618 

46  to  50 . 

1,394 

2,983 

50 

1,604 

51  to  55 . 

1,157 

3,319 

i £2 

1. 618 

56  to  60 . 

SSO 

3, 4S7 

KH 

1,541 

61  to  65 . 

510 

3, 5SS 

fee] 

1,100 

66  to  70 . 

231 

4, 221 

H 

1,525 

71  and  over.. 

97 

4.47S 

1929 

All  ages . 

2,  SS7 

1,354 

1, 599 

21  to  25 . 

22 

1, 705 

1 

950 

26  to  30 . 

1,107 

1,892 

200 

1,508 

31  to  35 . 

1, 711 

368 

1, 595 

36  to  40 . 

1,963 

318 

1, 610 

41  to  45 . 

2,221 

212 

1,658 

46  to  50 . 

3,115 

129 

1,666 

51  to  55 . 

1,377 

3,355 

80 

1,609 

56  to  60 . 

27 

1,635 

61  to  65 _ 

14 

1,436 

66  to  70 . 

1  347 

3,863 

5 

950 

71  and  over... 

140 

!  5,141 

III.  Station 
agents,  tele¬ 
graphers,  and 
towermen 

IV.  Mainte¬ 
nance  of  way, 
structures, 
equipment, 
and  stores 

V.  Train,  en¬ 
gine.  and  yard 
service 

VI.  All  others 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

3,792 

$1, 976 

16,462 

SI,  709 

18,073 

$2, 4S1 

1,353 

$1,312' 

1 

1, 450 

14 

1,621 

3 

2,317 

1 

1,450* 

154 

1,903 

676 

1, 691 

367 

2,060 

22 

1,341 

632 

1,922 

2, 1S2 

1,717 

2,217 

2, 254 

82 

1,441 

789 

1,979 

2,966 

1,742 

4, 198 

2,412 

119 

1,437 

648 

2,027 

3. 055 

1,  732 

4, 160 

2,523 

18S 

1,401 

503 

2,003 

2,500 

1, 736 

2,947 

2,602 

181 

1,423 

422 

2,022 

2,102 

1,701 

1,785 

2,584 

211 

1,357 

364 

1, 971 

1,527 

1,660 

1,421 

2,579 

201 

177 

1,897 

919 

1,628 

717 

2,612 

179 

1,176 

SO 

1,916 

411 

1,550 

218 

2,493 

119 

1, 142- 

22 

1,818 

110 

1,545 

40 

2,243 

50 

942 

3,850 

3 

2,066 

2,117 

16,168 

11 

1,821 
1,568 
1, 768 

20,023 

4 

2,630 

2,025 

1,060 

1,432 

177 

1,881 

819 

262 

2,056 

35 

1,387 

4S2 

1,942 

1,756 

1,844 

2,009 

2,261 

72 

1,390 

714 

2,073 

2,588 

1,840 

3,634 

2,431 

100 

1, 574 

74S 

2.058 

3,030 

1,855 

4,620 

2,611 

143 

1,562 

564 

2. 134 

2,753 

1,  S28 

3,902 

2,757 

164 

1,436 

419 

2,171 

2.166 

1,830 

2.4S3 

2,835 

155 

1, 501 

366 

2. 123 

1,629 

1, 796 

2,854 

164 

1,451 

250 

2, 074 

932 

1,741 

2,863 

128 

92 

1,988 

411 

1, 700 

2,854 

81 

1,245* 

35 

1,950 

73 

1,605 

28 

2,786 

18 

Source:  Same  as  Defendants’  Exhibit. 
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Defendants’  Exhibit  K 


Average  compensation  of  railroad  employees  after  ten  years  of  service  or  more ,  in 
specified  classes  of  employment  and  age ,  for  full  and  part  time  work  in  1925  and 
1929— thirteen  railroads 


Age  group  (in 
years) 

I.  Executive, 
technical,  and 
clerical 
(male) 

Hi  Clerical 
(female) 

HI.  Station 
agents,  tele¬ 
graphers,  and 
towermen 

IV.  Mainte¬ 
nance  of  way, 
structures, 
equipment, 
and  stores 

V.  Train,  en¬ 
gine,  and  yard 
service 

VI.  All  others 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num- 
l>er  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy- 

AOO 

Cvo 

Aver¬ 

age 

earn¬ 

ings 

1925 

ATI  ftf»**s 

10, 749 
16 

$2,784 

1,844 

1,901 

451 

$1, 513 

4,366 

1 

$1, 901 
1,450 
1,779 

19,026 

15 

$1,625 
1,597 
1,589 
1,620 
1, 647 

20,265 

7 

$2,402 

1,864 

1,916 

2,164 

2,328 

2,464 

2,527 

2,523 

2,527 

2,488 

1,592 

1 

$1,216 
1,450- 
1,212 
1,353 
1,370- 
1.335 
1,339 
1,282 
1, 196 
1,055 
1,045 
764 

21  to  25 . 

26  to  30 . 

640 

40 

1,408 

179 

824 

447 

26 

31  to  35 . 

1, 645 
2,064 
1,853 
1,456 
1,220 
941 

2,139 

2,501 

2,786 

2,930 

127 

1,459 

747 

1,817 

1,896 

2,572 

2,529 

4,697 

4,564 

3,268 

1,984 

1,583 

852 

98 

36  to  40 . 

107 

1,563 

934 

3, 468 

135 

41  to  45 . 

I  80 

1, 581 

736 

1,967 

3,463 

i;656 

1,666 

211 

46  to  50 . 

i  54 

1,543 

563 

1,949 

2,818 

208 

61  to  55 . 

3,241 

3,415 

3,494 

3,997 

22 

1,568 

481 

1,957 

2,383 

1,741 

1,636 

1,591 

239 

66  to  60 . 

11 

1.541 

399 

1,931 

226 

61  to  65 . 

551 

5 

203 

1,851 

1,063 

1,569 

225 

66  to  70 _ 

259 

5 

99 

1,782 

519 

1,425 

1,278 

278 

2,360 

2,014 

143 

71  and  over... 

105 

4,224 

24 

1,775 

160 

56 

80 

' 
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I 

Average  compensation  of  railroad  employees  after  ten  years  of  service  or  more ,  in 
specified  classes  of  employment  and  age,  for  full  and  part  time  work  in  1925  and 
1 929 — thirteen  railroads — Continued 


Age  group  (in 
years) 

I.  Executive, 
technical,  and 
clerical 
(male) 

II.  Clerical 
(female) 

m.  Station 
agents,  tele¬ 
graphers,  and 
towermen 

IV.  Mainte¬ 
nance  of  way, 
structures, 
equipment, 
and  stores 

- r 

V,  Train,  en¬ 
gine,  and  yard 
service 

VI.  All  others; 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

j 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

- r 

Aver¬ 

age 

earn¬ 

ings 

i 

Num¬ 
ber  of 
em¬ 
ploy¬ 
ees 

Aver¬ 

age 

earn¬ 

ings 

1929 

i 

i 

All  ages . 

13,312 

2,798 

1, 531 

1, 520 

4,448 

1,956 

19,858 

1, 717 

23,056 

2,5181 

1,240 

1,345- 

21  to  25 . 

24 

1,600 

l 

950 

3 

2,117 

20 

1,350 

5 

2,010! 

26  to  30 . 

1,204 

1, 829 

248 

1,373 

211 

i;752 

1,084 

i;  636 

374 

i;s2oi 

43 

1,324 

31  to  35 . 

1,835 

2,078 

427 

1,495 

569 

1,831 

2,183 

1,734 

2,361 

2,141 

S3 

1, 416 

36  to  40 . 

2,092 

2,436 

348 

1,558 

835 

1,950 

3,159 

1,742 

4,229 

2,312 

114 

1,499 

41  to  45 . 

2,359 

2,843 

232 

1,597 

860 

1,950 

3, 616 

1,757 

j 

2,516 

161 

1,465 

46  to  50 . 

1,849 

3,038 

140 

1,640 

641 

2,040 

3,281 

1,746 

4,361 

2,667 

187 

1,351 

51  to  55 . 

1,463 

3,244 

81 

1,594 

467 

2,080 

2,633 

1,736 

2,742 

176 

1,409 

56  to  60 . 

1, 165 

3, 404 

33 

1,508 

418 

2, 032 

2,029 

1,694 

1,827 

2,765 

188 

1,367 

61  to  65 . 

760 

3,793 

15 

1,377 

288 

1,955 

1, 158 

1, 627 

1,283 

2.724 

154 

1, 196 

66  to  70 . 

397 

3,590 

6 

883 

114 

577 

1, 511 

567 

2,570 

111 

1, 103 

71  and  over... 

164 

4,655 

42 

1,788 

118 

1,303 

41 

2,613 

23 

967" 

Source:  Same  as  Defendants’  Exhibit  — . 
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Defendants'  Exhibit  L 


Comparison  after  10  years  of  service  or  more  for  each  occupational  group  of  full  time- 
average  annual  earnings  at  each  age  with  the  highest  average  annual  earnings  in. 
1925  and  1929 — Thirteen  railroads 


Age  group 

I.  Executive, 
technical, 
and  clerical 
(male) 

II.  Clerical 
(female) 

1925 

Showing  highest  av- 

|  Over  70 

f  41-45 

erage  earnings . 

l  51-55 

Percent 

Percent 

All  ages . 

63.6 

97.3 

26  to  30 . 

43.5 

95.6 

31  to  35 . 

49.0 

94.1 

36  to  40 . 

57.1 

99.3 

41  to  45 . 

63.4 

100.0 

46  to  50 . 

66.6 

99.1 

51  to  55 . 

74.1 

100.0 

56  to  60 . 

77.9 

95.2 

61  to  65 . 

80.1 

68.0 

66  to  70 . 

94.3 

94.3 

71  and  over _ 

100.0 

1929 

Showing  highest  av- 

erage  earnings _ 

Over  70 

46-50 

Percent 

Percent 

All  ages . 

56.2 

96.0 

26  to  30 . 

36.8 

90.5 

31  to  35 . 

41.6 

95.7 

36  to  40 . 

48.7 

96.6 

41  to  45 . 

56.5 

99.5 

46  to  50 . 

60.6 

100.0 

51  to  55 . 

65.3 

96.6 

56  to  60 . 

68.2 

98.1 

61  to  65 . 

76.4 

86.2 

66  to  70 . 

75.1 

57.0 

71  and  over . 

100.0 

III.  Station 
agents,  teleg¬ 
raphers,  and 
towermen 

IV.  Mainte¬ 
nance  of  way, 
structures, 
equipment, 
and  stores 

1 - 

V.  Traii, 
engine,  and 
yard  service 

1 

VI.  All 
others 

}  41-45 

36-40 

. 1 

i 

61-65 

31-35- 

Percent 

Percent 

Percent 

95.0 

Percent 

97.5 

98.1 

91.0’ 

93.9 

97.1 

7&9 

93.1 

94.8 

98.6 

86. 3 

100.0- 

97.6 

100.0 

92.3 

99.7 

100.0 

99.4 

96.6 

97.2 

98.8 

99.7 

99-  6 

98.8- 

99.8 

97.6 

98. 9 

94.2- 

97.2 

95.3 

98. 7 

87.8 

93.6 

93.5 

mo 

81.6 

94.5 

89.0 

95.4 

79.3- 

89.7 

88.7 

85.9 

65.4 

51-55 

41-45 

61-J-65 

36-40- 

Percent 

Percent 

Percent 

91.9 

Percent 

95.2 

98.2 

9L0- 

86.6 

95.3 

71.8 

88.1 

89.5 

99.4 

79.0 

.88.3- 

95.5 

99.2 

84.9 

100.0 

94.8 

100.0 

91.2 

99.2 

98.3 

98.5 

96.3 

91.2' 

100.0 

98.7 

99.0 

95.4 

97.8 

96.8 

99.7 

92.2: 

95.5 

93.9 

100.0 

80.7 

91.6 

91.6 

99.7 

79.1 

89.8 

86.5 

9^.3 

69.  S 

I 


Source:  Same  as  Defendants’  Exhibit  — . 
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1055  Defendants'  Exhibit  M 

Comparison  after  10  years  of  service  or  more  for  each  occupational  group  of  full  time 
average  annual  earnings  at  each  age  with  the  highest  average  annual  earnings  in 
1925  and  1929 — Thirteen  railroads 


Age  group 
(in  years) 

I.  Executive, 
technical, 
and  clerical 
(male) 

1 

H.  Clerical 
(female) 

III.  Station 
agents,  teleg¬ 
raphers,  and 
towermen 

IV.  Mainte¬ 
nance  of  way, 
structures, 
equipment, 
and  stores 

V.  Train, 
engine,  and 
yard  service 

VI.  All 
others 

1925 

j 

Showing  highest  av¬ 
erage  earnings - 

|  Over  70 

41-45 

i 

41-45 

46-50 

f  46-50 

\  56-60 

}  36-40 

All  ages _ 

Percent 

65.9 

Percent 

95.7 

Percent 

96.6 

Percent 

97.5 

Percent 

95.1 

Percent 

88.7 

23  to  30 . 

45.0 

89.1 

90.4 

95.4 

75.8 

88.5 

31  to  35 . 

50.6 

92.3 

92.4 

97.2 

85.6 

98.  S 

36  to  40 _ 

59.2 

98.9 

96.4 

98.9 

92.1 

100.0 

4i  to  45 . 

66.0 

100.0 

100.0 

99.4 

97.5 

97.4 

46  to  50 . 

69.4 

97.6 

99.1 

100.0 

100.0 

97.7 

51  to  55  . 

76.7 

1  99.2 

99.5 

9S.2 

99.8 

93.6 

56  to  60 . 

80.8 

97.5 

9S  2 

95.5 

100.0 

87.3 

61  to  65 . 

82.7 

74.0 

94.1 

94.2 

98.5 

77.0 

66  to  70 _ 

94.6 

79.1 

90.6 

85.5 

93.4 

76.1 

71  and  over 

100.0 

90.2 

76. 7 

79.7 

55.8 

1929 

Showing  highest  av- 
pragp  pamings 

Over  70 

46-50 

51-55 

41-45 

56-60 

36-40 

All  ages _ 

Percent 

60.1 

1 

Percent 

92.7 

Percent 

94.0 

Percent 

97.7 

Percent 

91.1 

Percent 

89.7 

26  to  30 . 

39.3 

83.7 

84.2 

93.1 

65.8 

88.3 

3i  to  35 . 

44.6 

91.2 

88.0 

98.7 

77. 4 

94.5 

36  to  40 . 

52.3 

95.0 

93.7 

99.1 

83.6 

100.0 

41  to  45 . . 

61.1 

97.4 

93.7 

100.0 

91.0 

97.8 

46  to  50 . 

65.3 

100.0 

98.1 

99.4 

96.5 

90.1 

51  to  55 . 

69.7 

97.2 

100.0 

98.8 

99.2 

94.0 

56  to  60 . 

73.1 

92.0 

97.7 

96.4 

100.0 

91.2 

61  to  65 . 

81.5 

S4.0 

94.0 

92.6 

9S.5 

79.8 

66  to  70 . 

77. 1 

53.8 

S9.4 

86.0 

92.9 

73.6 

71  and  over 

100.0 

86.0 

74.2 

94.5 

64.5 

Source:  Same  as  Defendants’  Exhibit  — . 

1056  Defendants'  Exhibit  N 

Extent  of  unemployment  among  male  gainful  workers ,  classified  by  age ,  in  specified 
occupations  on  steam  railroads  of  the  United  States — April  1930 


Age  group  (in  years) 

Total  of  occupations 

Laborers  1 

Train  and  engine- 
men 

Baggagemen,  ticket 
agents,  switch¬ 
men,  yardmen, 
and  flagmen 1 

Total 

gainful 

workers 

Propor¬ 
tion  un¬ 
employed 
at  each 
age 

Total 

gainful 

workers 

Propor¬ 
tion  un¬ 
employed 
at  each 
age 

Total 

gainful 

workers 

Propor¬ 
tion  un¬ 
employed 
at  each 
age 

Total 

gainful 

workers 

Propor¬ 
tion  un¬ 
employed 
at  each 
age 

All  ages  * . 

923,711 

4.8 

451,978 

6.5 

32S.756 

3.3 

142,977 

2.8 

20  to  24 . 

96,224 

8.1 

74,354 

7.6 

13,541 

12.0 

8. 329 

6.2 

25  to  29 . 

1 12, 684 

5.9 

68,588 

5.7 

30,010 

7.1 

14,086 

4.2 

30  to  34 . 

118,634 

4.7 

56,219 

5.4 

44,799 

4.5 

17,616 

3.2 

35  to  39 . . 

136.392 

4.1 

59,880 

5.6 

55.961 

2.9 

20, 551 

2.9 

40  to  44... . 

127, 7S2 

3.8 

53.283 

6.1 

54,699 

2.1 

19,800 

2.3 

45  to  49 . 

112,020 

1  3.8 

47,893 

6.4 

46,825 

1.7 

17,302 

2.2 

50  to  54 . . . 

85,511 

4.0 

36,451 

6.9 

35, 182 

1.6 

13,878 

2.1 

55  to  59 . 

58,817 

4.4 

25, 245 

8.0 

22,297 

l.S 

11,275 

1.8 

60  to  64 . 

42,399 

4.4 

16,943 

8.2 

15,809 

1.8 

9,647 

1.9 

65  and  over. . . 

33,248 

5.5 

13, 122 

10.0 

9,633 

2.6 

10, 493 

2.6 

i  These  figures  include  relatively  few  street-railway  employees. 

*  All  ages  excludes  figures  for  ages  under  20  and  for  ages  unknown. 

Source:  United  States  Department  of  Commerce,  Bureau  of  the  Census.  Fifteenth  Census  of  the  United 
States,  1930  Unemployment,  Vol.  II  (United  States  Government  Printing  Office,  Washington,  1932)  pp. 
262-263,  274-275.  The  base  includes  all  male  gainful  workers.  The  unemployed  include  those  able  and 
willing  to  work  and  seeking  a  job  (Class  A,  as  classified  by  the  United  States  Bureau  of  the  Census). 
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1057  Defendants'  Exhibit  0 

i 

Atlantic  Cost  Line  Railroad  Company 

pension  department 

Dr.  R.  B.  Slocum,  Chairman,  Board  of  Pensions.  H.  ^3.  O’Keef, 
Secretary,  Board  of  Pensions.  Rules  and  regulations.  October  20, 
1923.  All  communications  should  be  addressed  to  H.  If}.  O’Keef, 
Secretary,  Board  of  Pensions,  Wilmington,  N.  C. 

! 

1058  Atlantic  Coast  Line  Railroad  Company,  Pension  Department, 

October  20,  1923 


GENERAL  NOTICE 

Pursuant  to  the  action  taken  by  the  Board  of  Directors  of  the 
Atlantic  Coast  Line  Railroad  Company  at  and  subsequent  to  their 
meeting  held  November  17th,  1903,  in  respect  to  a  system  df  pensions 
for  the  purpose  of  enabling  employes  of  the  Company,  who  have 
rendered  long  and  faithful  service,  to  retire  when  they  have  attained 
an  age  necessitating  relief  from  duty,  the  following  rules  ajnd  regula¬ 
tions  governing  the  organization  of  a  Pension  Department! have  been 
adopted: 

Rules  and  regulations 

1.  The  administration  of  the  Pension  Department  shall  be  by  a 
Board  of  Officers,  to  be  known  as  the  Board  of  Pensions.  Such 
Board  shall  consist  of  five  members  to  be  elected  by  thd  Board  of 
Directors  of  the  Atlantic  Coast  Line  Railroad  Company  at|  a  meeting 
subsequent  to  the  annual  meeting  of  the  stockholders  of  said  Company 
and  shall  hold  office  for  one  year  or  until  their  successoijs  are  duly 
elected. 

2.  The  office  of  the  Board  of  Pensions  shall  be  at  Wilmington, 
North  Carolina. 

3.  All  communications  should  be  addressed  to  the  Secretary  of  the 
Board  of  Pensions. 

4.  The  Board  of  Pensions  shall,  subject  to  the  approval  of  the 
President,  have  power: 

To  make  and  enforce  rules  and  regulations  for  the  efficient  opera¬ 
tion  of  the  Pension  Department; 

To  determine  the  eligibility  of  employes  to  receive  pension  allow¬ 
ances; 

To  fix  the  amount  of  such  allowances;  and 

To  prescribe  the  conditions  under  which  such  allowances  may 
inure. 

They  shall  make  rules  for  their  own  government  not  inconsistent 
with  these  regulations,  appoint  a  Secretary,  and,  from  tin|ie  to  time, 
as  required,  make  reports  of  their  action  to  the  President.  | 

The  actions  of  the  Board  of  Pensions,  when  approved  by  the  Presi¬ 
dent,  shall  be  final  and  conclusive. 

5.  The  benefits  of  the  pension  system  will  apply  to  those  persons 
only  who  have  been  required  to  give  their  entire  time  to  the  Atlantic 
Coast  Line  Railroad  Company,  or  to  that  Company  and  £ome  other 
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Company  jointly.  In  cases  of  such  joint  employment,  the  Board  of 
Pensions  shall  decide  the  amount  of  the  employes’  monthly  pay  that 
shall  be  used  in  determining  the  monthly  pension  allowance. 

6.  All  officers  and  employes  who  have  attained  the  age  of  seventy 
years  shall  be  retired.  Such  of  them  as  have  been  ten  years  in  the 
service  shall  be  pensioned. 

7.  Locomotive  engineers  and  firemen,  conductors,  flagmen  and 
brakemen,  train  baggagemen,  yard  masters,  switchmen,  bridge  fore¬ 
men,  section  foremen,  and  supervisors,  who  have  attained  the  age  of 
sixty-five  years  may  be  retired. 

Such  of  them  as  have  been  ten  years  in  the  service  shall  be  pen¬ 
sioned  when  retired. 

8.  Officers  and  employees  between  sixty-one  and  seventy  years  of 
age,  who  have  been  ten  years  in  the  service  and  who  have  become 
incapacitated,  may  be  retired  and  pensioned. 

9.  In  case  an  employe  between  sixty-one  and  seventy  years  of  age, 
claims  that  he  is,  or  should  his  employing  officer  consider  him  inca¬ 
pacitated  for  further  service,  he  may  make  application  or  be  recom¬ 
mended  to  the  Medical  Director  for  retirement. 

The  Medical  Director  shall  cause  physical  examination  to  be  made 
of  employes  recommended  for  retirement  who  are  between  sixty-one 
and  seventy  years  of  age,  and  a  report  thereof  with  the  recommenda¬ 
tion  of  the  Medical  Director  shall  be  transmitted  to  the  Board  of 
Directors  for  consideration,  whereupon  the  Board  of  Directors  shall 
determine  whether  or  not  such  employes  shall  be  retired  from  the 
service. 

If  an  employe  under  sixty-one  years  of  age  claims  that  he  is,  or 
should  his  employing  officer  consider  him  incapacitated  for  further 
service,  by  reason  of  physical  or  mental  disability,  he  may  make 
application  or  be  recommended  to  the  Medical  Director,  for  retire¬ 
ment,  by  his  employing  officer;  and  if  he  has  been  twenty  years  in 
the  service  of  the  Company,  he  may  be  pensioned,  provided  that  his 
disability  is  reported  as  permanent  by  the  examining  surgeon,  not 
arising  from  vicious  life  and  his  claim  approved  by  the  Medical 
Director.  The  Board  of  Directors  shall  determine  whether  or  not 
he  shall  be  retired  from  the  service  and  pensioned. 

10.  Retirement  shall  be  made  effective  from  the  first  day  of  the 
calendar  month  following  that  in  which  the  persons  shall  have  at¬ 
tained  the  specified  age;  or  from  the  first  day  of  a  calendar  month  to 
be  determined  by  the  Board  of  Pensions. 

11.  The  terms  “service”  and  “in  the  service”  will  refer  to  employ¬ 
ment  upon  or  in  connection  with  any  of  the  railroads  operated  by  the 
Company,  and  the  service  of  any  employe  shall  be  considered  as  con¬ 
tinuous  from  the  date  from  which  he  has  been  continuously  employed 
upon  the  railroads,  whether  prior  or  subsequent  to  their  control  or 

acquisition  by  the  Atlantic  Coast  Line  Railroad  Company. 
1059  12.  In  computing  service,  it  shall  be  reckoned  from  the  date 

since  which  the  person  has  been  continuously  in  the  service  to 
the  date  when  retired. 

Leave  of  absence,  suspension,  dismissal  followed  by  reinstatement 
within  one  year,  or  temporary  lay-off  on  account  of  reduction  of  force, 
when  unattended  by  other  employment,  is  not  to  be  considered  as  a 
break  in  the  continuity  of  service;  provided,  that  where  any  employe 
of  this  Company  enters  the  service  of  the  Army  or  Navy  of  the  United 
States  during  the  war  with  Germany,  and  thereafter  not  later  than 
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six  months  from  the  date  of  discharge  by  the  Government,  reenters 
the  service  of  the  Company,  the  intervening  time  shall  be  deemed  to 
be  in  the  nature  of  a  furlough,  and  shall  not  be  construed  as  a  break 
in  the  continuity  of  his  service  to  this  Company,  and  when  such  em¬ 
ploye  is  retired,  his  pension  allowance  shall  not  be  affected  by  said 
absence,  but  shall  be  allowed  as  if  the  employe  had  been  continuously 
in  the  service  of  this  Company  dining  the  period  of  his  service  to  the 
Government  aforesaid. 

Persons  who  leave  the  service  thereby  relinquish  all  claims  to  the 
benefits  of  pension  allowances. 

13.  The  pension  allowances  authorized,  are,  for  employes  already 
pensioned  or  to  be  pensioned,  beginning  from  May  1st,  1917,  upon  the 
following  basis: 

For  each  year  of  service  an  allowance  of  one  per  cent  of  the  average 
regular  monthly  pay  received  for  the  ten  years  preceding  Retirement, 
except  that  the  sum  of  $15.00  per  month  be  fixed  as  a  minimum  pension 
to  be  paid  in  each  case  where  the  computation  on  the  basi$  above  set 
forth  results  in  an  amount  less  than  $15.00  per  month.  I  Thus,  by 
way  of  illustration:  If  an  employe  has  been  in  the  service  for  forty 
years  and  has  received  on  an  average  for  the  last  ten  years  $50.00  per 
month  regular  wages,  his  pension  allowance  would  be  forty  per  cent 
of  $50.00,  or  $20.00  per  month.  If  an  employe  whose  average  pay 
for  the  last  ten  years  was  $50.00  per  month,  has  been  in  the  service 
only  ten  years,  his  pension  allowance,  instead  of  being  only  $5.00  per 
month,  as  per  the  general  basis,  would  be  the  minimum  amount  of 
$15.00  per  month. 

In  addition  to  the  pension  allowance  payable  to  pensioned  employes: 
as  above  set  forth,  the  Company  will,  upon  retirement  on  pension  of 
an  employe  who  has  been  fifty  (50)  years  in  service  of  the  Company 
and  has  been  an  active  member  of  the  Relief  Fund  during  the  fifty 
years  of  service  or  from  the  year  of  its  organization,  pay  into  said 
Relief  Fund  monthly,  contributions  for  such  member  sufficient  to 
continue  in  effect  at  the  expense  of  the  Company,  the  Death  Benefits* 
only,  carried  by  such  member  at  the  date  of  his  retirement^ 

Rule  No.  13  is  amended  by  adding  the  following  paragraph: 

From  and  after  June  1st,  1932,  each  monthly  pension  payment  then 
in  effect  and  thereafter  authorized,  as  computed  upon  basis  above  set 
forth,  shall  be  reduced  by  an  amount  equal  to  ten  per  cent,  of  such 
monthly  pension  as  so  computed;  no  pension  payment,  however* 
shall  be  less  than  $15.00  per  month.  The  provisions  of  this  paragraph 
shall  continue  in  effect  until  rescinded  by  the  Board  of  Directors. 

14.  The  Company  will  in  each  year  make  an  appropriation  of  an 
amount  sufficient  to  pay  pension  allowances  for  the  following  year. 

15.  When  pension  allowances  shall  be  authorized,  pursuant  to  these 
regulations,  they  shall  be  paid  monthly,  during  the  life  of  the  benefi¬ 
ciary;  provided,  however,  that  the  Company  may  withhold  its  allow¬ 
ance  in  case  of  gross  misconduct  on  his  part. 

16.  In  payment  of  pension  allowances,  pay  rolls,  showing  the  names- 
of  those  to  whom  allowances  have  been  made  and  the  amount  of  such 
allowances,  shall  be  prepared  at  the  close  of  each  month  by  each 
Superintendent  or  other  designated  officer,  who  shall  certify  to  their 
correctness  and  forward  same  to  the  Auditor  of  Disbursements,  who- 
will,  after  verification,  send  them  to  the  Board  of  Pension^  for  certifi¬ 
cation  by  the  Secretary  and  Chairman;  and  thereafter  through  the- 
usual  channels  for  payment. 
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17.  No  pension  allowance  shall  be  paid  to  any  person  for  a  period 
during  which  time  he  may  be  receiving  accident  or  sick  benefits  from 
the  Relief  Department. 

18.  It  shall  be  the  duty  of  every  employing  officer  to  report  at 
once,  through  the  usual  channels,  to  the  Board  of  Pensions,  all  em¬ 
ployes  who  in  January  1904,  shall  have  attained  the  age  of  seventy 
years  and  of  those  employes  specified  in  rule  seven  who  shall  have 
attained  the  age  of  sixty-five  years;  and  thereafter,- at  least  three 
months  in  advance  of  the  date  of  retirement,  all  employes  about  to 
attain  the  requisite  age  for  consideration  for  a  pension  allowance. 

19.  Each  officer  charged  with  the  duty  of  preparing  the  pension  roll 
must  keep  himself  advised  of  the  whereabouts  of  all  employes  who 
have  been  retired  from  the  service  and  promptly  advise  the  Secretary 
of  the  Board  of  Pensions  through  the  usual  channels,  when  any  of 
them  cease  to  be  entitled  to  further  pension  allowances.  When  they 
do  not  reside  within  the  jurisdiction  of  the  officer  of  the  Department 
in  which  they  were  engaged  before  being  retired  from  the  service, 
such  officer  shall  require  satisfactory  evidence  from  such  employe,  at 
least  once  a  year,  and  oftener  as  may  be  required,  showing  that  he  is 
entitled  to  a  pension  allowance. 

20.  To  the  end  of  preserving  direct  personal  relations  between  the 
Company  and  its  retired  employes,  and  that  they  may  continue  to 
enjoy  the  benefit  of  the  pension  system,  no  assignment  of  pensions 
will  be  permitted  or  recognized. 

21.  The  acceptance  of  a  pension  allowance  does  not  debar  a  retired 
•employe  from  engaging  in  other  business,  but  such  person  cannot 
re-enter  the  service  of  the  Company. 

22.  No  person  inexperienced  in  railway  work  over  thirty-five  years 
of  age,  and  no  experienced  person  over  forty-five  years  of  age,  shall 
hereafter  be  taken  into  the  service;  provided  however,  that  in  the 
discretion  of  the  President  persons  may  temporarily  be  taken  into  the 
service  irrespective  of  age  for  a  period  not  exceeding  six  months,  and 
that  this  period  may  be  extended,  if  necessary,  to  complete  the  work 
for  which  such  persons  were  originally  employed;  provided,  also  that 
with  the  approval  of  the  Board  of  Directors,  persons  may  be  employed 
indefinitely,  irrespective  of  the  age  limit,  where  the  service  to"  be 
rendered  requires  professional  or  other  special  qualifications. 

23.  Neither  the  action  of  the  Board  of  Directors  in  establishing  a 
system  of  pensions,  nor  any  other  action  now  or  hereafter  taken  by 
them  or  by  the  Board  of  Pensions  in  the  inauguration  and  operation  of 
a  Pension  Department,  shall  be  construed  as  giving  to  any  officer, 
agent  or  employe  of  the  Company,  a  right  to  be  retained  in  its  service, 
or  any  right  or  claim  to  any  pension  allowance;  and  the  Company 
expressly  reserves  its  right  and  privilege  to  discharge,  at  any  time, 
any  officer,  agent  or  employe  when  the  interest  of  the  Company,  in  its 
judgment,  may  so  require,  without  liability  for  any  claim  for  pension 
or  other  allowance  than  salary  or  wages  due  and  unpaid. 

24.  These  rules  and  regulations  may  be  revised  and  amended  by 
the  Board  of  Directors. 

By  Order  of  the  Board  of  Directors. 

Atlantic  Coast  Line  Railroad  Company, 

H.  Walters,  Chairman , 

J.  R.  Kenly,  President. 

October  20,  1923. 

H.  L.  Borden,  Secretary. 
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1060  Defendants’  Exhibit  P 


Disability  of  railroad  employees ,  classified  by  occupation  and  age ,  from  July  1 ,  1924, 

to  December  SI,  1988 — seven  railroads 


Age  group 
(in  years) 


All  occu¬ 
pations 

I.  Execu¬ 
tive,  tech¬ 
nical,  and 
clerical 
(male) 

n.  Clerical 
(female) 

m.  Station 
agents,  teleg¬ 
raphers,  and 
towermen 

IV.  Mainte¬ 
nance  way, 
structures, 
equipment, 
and  stores 

- p— 

1 

V.  Train, 
engine, 
and  yard 
service 

NUMBER  OF  CASES  OF  DISABILITY  1 


VI.  All 
others 


Under  20 _ 

6 

1 

4 

1 - 

L.._ 

I 

20  to  24 . 

43 

4 

1 

3 

26 

8 

1 

25  to  29 . 

64 

5 

3 

4 

35 

11 

6 

30  to  34 . 

88 

10 

6 

1 

45 

22 

4 

35  to  39 . 

100 

12 

1 

1 

46 

33 

7 

40  to  44 . 

165 

9 

3 

8 

73 

61 

11 

45  to  49 . 

170 

13 

2 

4 

78 

54 

19 

50  to  54 . 

170 

17 

6 

74 

58 

15 

55  to  59 . 

205 

20 

4 

11 

82 

66 

22 

60  to  64 . 

325 

47 

13 

130 

85 

50 

All  ages.. 

1,336 

138 

20 

51 

593 

— 

398 

135 

NUMBER  OF  MAN-YEARS  OF  EXPOSURE 


Under  20 . 

28,209 

7,297 

1,203 

419 

17,078 

- 1 - 

256 

1,956 

20  to  24 . 

89, 519 

21, 121 

4, 674 

2, 13S 

50,889 

5j  266 

5,431 

25  to  29 . 

133,907 

27,619 

7,082 

4,305 

66,527 

20;  371 

8,003 

30  to  34 . 

151,019 

27,406 

5,934 

6, 247 

68,773 

34, 172 

8,487 

35  to  39—. . 

153, 647 

22,753 

3,620 

7, 639 

68,521 

42(734 

8,380 

40  to  44 . 

147,400 

21,451 

1, 9S9 

7,450 

68, 176 

40,358 

7,976 

45  to  49 . 

130,425 

18, 395 

1,010 

5,833 

59,258 

38,668 

7,281 

50  to  54 . 

82, 698 

12, 431 

541 

3, 796 

42,762 

16  914 

6,254 

55  to  59 . 

55,399 

7, 431 

231 

2,326 

28,176 

11  823 

5,412 

60  to  64 . 

31, 783 

4, 251 

83 

1,350 

16,465 

4}  941 

4,693 

All  ages.. 

1,004,006 

170, 155 

26,367 

41,503 

486,625 

215  503 

63,853 

ANNUAL  RATE 

- 1 

OF  DISABILITY  PER  THOUSAND 

Under  20 _ 

0. 21 

0. 14 

0.23 

0.51 

20  to  24 . 

.48 

.19 

0. 21 

1.40 

.51 

|L  52 

.18 

25  to  29 . 

.48 

.18 

.42 

.93 

.53 

1.54 

.76 

30  to  34 . 

.58 

.36 

1.01 

.16 

.65 

.64 

.47 

35  to  39 . 

.65 

.53 

.28 

.13 

.67 

.77 

.84 

40  to  44 . 

1. 12 

.42 

1.51 

1.07 

1. 07 

i.  5i 

1.38 

45  to  49 . 

1.30 

.71 

1.98 

.69 

1. 32 

1.40 

2.62 

50  to  54 . 

2.06 

1.37 

1.58 

1.73 

3.43 

2  40 

55  to  59 . 

3.70 

2.69 

17.32 

4.73 

2.91 

5.58 

4.07 

60  to  64 . 

10.23 

11.06 

9.63 

7.90 

17.20 

10.66 

All  ages.. 

L33 

.81 

.76 

L  23 

1.22 

1.S5 

213 

i  Permanent  separations  from  service  on  account  of  sickness,  accident,  or  other  disability  are  included, 
together  with  all  cases  of  retirement  by  carrier  before  age  65. 


Source:  Employment  histories  of  employees  of  the  following  railroads  as  reported  to  the  Federal  Coordi¬ 
nator  of  Transportation:  Baltimore  and  Ohio  Railroad  Company;  Boston  and  Albany  Railroad  Company; 
Delaware  and  Hudson  Railroad  Corporation;  Kansas  City  Southern  Railway  Company;  Minneapolis,  St. 
Paul  and  Sault  St.  Marie  Railway  Company  (Line  in  U.  S.);  Northern  Pacific  Railway  Company  (except 
Eastern  Grand  Division);  and  Oregon  Short  Line  Railroad  Company. 
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Defendants'  Exhibit  Q 


Age  of  newly  hired  employees  in  different  occupations  July  1 , 1924..  to  July  I,  1929 
compared  with  July  1 ,  December  31 , 1555 — Seven  Railroads 


Source:  Same  as  Defendants’  Exhibit  — . 


Age  group  (in  years) 


Simple  age  distri¬ 
bution 


1924-1929  1929-1933 


Age  group  (in 
years) 


Cumulative  age 
distribution 


1924-1929  I  1929-1933 


Total  number  of  new  employees  in  all 
occupations . . . 


Under  16. 
16  to  20.. 
21  to  25.. 
26  to  30.. 
31  to  35.. 
36  to  40.. 
41  to  45.. 
46  to  50— 
51  to  55.. 
56  to  60.  . 
61  to  65.. 
66  to  70.  . 


1062  Total  number  of  new  employees— 
I.  Executive,  technical,  and 
clerical  (male) . 


Percent 
.35 
26.87 
26.40 
14.86 
10.89 
9. 19 
6.70 
2.07 
1.37 
.85 
.29 
.16 


Under  16. 
16  to  20... 
■21  to  25.. 
■26  to  30.  . 
31  to  35.. 
36  to  40.  . 
41  to  45— 
46  to  50.. 
51  to  55.. 
56  to  60.. 
61  to  65— 
66  to  70.  . 


Total  number  of  new  employees— II.  Cler¬ 
ical  (female) _ j. _ 


Under  16. 
16  to  20... 
21  to  25.. 
26  to  30.. 
31  to  35.. 
36  to  40— 
41  to  45.. 
46  to  50.. 
51  to  55.. 
56  to  60.  . 
61  to  65.. 
66  to  70-  - 


Total  number  of  new  employees— m. 
Station  agents,  telegraphers,  and  tower- 
men . . . . 


Under  16. 
16  to  20— 
21  to  25.. 
26  to  30.  . 
31  to  35— . 
36  to  40... 
41  to  45— . 
46  to  50... 
51  to  55— . 
56  to  60— 
61  to  65— . 
6  to  70—. 


1.37 

52.52 

20.93 

9.87 
6.13 
4.23 

2.88 

1.07 

.46 

.27 

.20 

.07 


Percent 
.20 
21.77 
25.34 
14.89 
13.11 
9.58 
7.48 
3. 39 
2.27 
1. 15 
.59 
.23 


1. 18 
38.53 
20. 59 
12.65 
11. 76 
3.53 
5.29 
2.06 
2.94 
.59 
.88 


19.35 
26.48 
15.63 
14. 71 
11. 15 
9.29 
1.55 
1.08 
.46 
.15 
.15 


All  ages . . 

Percent 

100.00 

Percent 

100.00 

16  and  over . 

99.65 

99.80 

21  and  over . 

72.78 

7a  03 

26  and  over. . 

46.38 

52.69 

31  and  over . 

31.  52 

37.80 

36  and  over . 

20.63 

24.69 

41  and  over . 

11.44 

15.11 

46  and  over . 

4.74 

7.63 

51  and  over . 

2.  67 

4.24 

56  and  over.. . 

1. 30 

1. 97 

61  and  over . 

.45 

.82 

66  and  over . 

.16 

.23 

4,094 

340 

All  ages . 

16  and  over. 
21  and  over. 
26  and  over. 
31  and  over. 
36  and  over. 
41  and  over. 
46  and  over. 
51  and  over. 
56  and  over. 
61  and  over. 
66  and  over. 


9.23 
27.69 
16.92 
15.38 
12.31 
7.69 
3.08 
3.08 
L  54 


3.08  II 


All  ages.... 
16  and  over 
21  and  over 
26  and  over 
31  and  over 
36  and  over 
41  and  over 
46  and  over 
51  and  over 
56  and  over 
61  and  over 
66  and  over 


All  ages.... 
16  and  over 
21  and  over 
26  and  over 
31  and  over 
36  and  over 
41  and  over 
46  and  over 
51  and  over 
56  and  over 
61  and  over 
66  and  over. 


100.00 
9a  63 
46.11 
25. 18 
15.31 
9.18 
4.95 
2.07 
1.00 
.54 
.27 
.07 


100.00 
99.89 
5a  68 
2a  72 
laos 
an 

1.90 

.74 

.11 


100.00 

9a  82 

60.29 
39.70 
27.05 

15.29 
11.76 

a  47 
4.41 
1.47 


100.00 
100.00 
67.72 
37.51 
15.63 
a  21 

1.04 

1.04 
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Age  of  newly  hired  employees  in  different  occupations  July  1,  1924,  to  July  1, 1929 t 
compared  with  July  1, 1929,  to  December  81, 1988 — Seven  railroads — Continued 

Source:  Same  as  Defendants’  Exhibit  — . 


Age  group  (in  years) 

Simple  age  distri¬ 
bution 

Age  group  (in 
years) 

1924-1929 

1929-1933 

1063  Total  number  of  new  employees— 
IV.  Maintenance  of  way,  struc¬ 
tures,  equipment,  and  stores..-. 

Under  16.. _ _ _ _ 

.25 
26.  41 
26.37 
14.07 
10.66 
10.10 
7.75 
2.22 
1.34 
.60 
.17 
.06 

.11 
22. 49 
26.90 
14.53 
12.16 
9.85 

7.90 
3.11 

1.90 
.58 
.42 
.05 

All  ages _ 

16  to  20 . . . 

16  and  over _ 

21  to  25 . 

21  and  over. . . 

26  to  30 . 

26  and  over.. . 

31  to  35 . 

31  and  over _ 

36  to  40. . 

36  and  over _ 

41  to  45 . . . 

41  and  over _ _ 

46  to  50 . 

46  and  over _ _ 

51  to  55 . 

51  and  over _ 

56  to  60 . 

56  and  over.  _ _ 

61  to  65 . 

61  and  over _ 

66  to  70 . 

66  and  over.  _ _ 

Total  number  of  new  employees— V. 
Train,  engine,  and  yard  service. . 

Under  16. . . . 

All  ages . . 

16  to  20 . 

1.86 
40.56 
26. 49 
17.92 
7.78 
2.81 
1.20 
.58 
.46 
.17 
.17 

.80 

32.00 

18.40 

22.40 

10.40 

6.40 
3.20 

2.40 
3.20 

16  and  over _ 

21  to  25 . 

21  and  over _ 

26  to  30 . 

26  and  over.  . . 

31  to  35 . . . 

31  and  over _ 

36  to  40 . . . 

36  and  over. _ _ 

41  to  45 . 

41  and  over _ 

46  to  50. . . . 

46  and  over _ 

51  to  55 . 

51  and  over _ 

56  to  60 . . . 

56  and  over _ 

61  to  65 . . . 

61  and  over. . . 

66  to  70 . 

.80 

66  and  over _ 

Total  number  of  new  employees— VI.  All 
others.. . . . 

Under  16.  . . 

.18 

15.33 
22.58 
16.75 
13. 16 
11.40 

8.44 

3.33 
3.38 
3.38 
1.26 

.81 

All  ages _ 

16  to  20 . 

12.72 

19.77 

15.26 

15.46 

13.11 

9.00 

5.87 

3. 52 
3.33 

1. 37 
.59 

16  and  over _ 

21  to  25 . 

21  and  over _ 

26  to  30 . 

26  and  over _ 

31  to  35 . 

31  and  over _ 

36  to  40 . . . 

36  and  over.. . 

41  to  45 . 

41  and  over _ 

46  to  50 . . . 

46  and  over _ 

51  to  55 . 

51  and  over _ 

56  to  60 . 

56  and  over.. . 

61  to  65 . 

61  and  over _ 

66  to  70. . 

66  and  over _ 

Cumulative  age 
distribution 


1924-1929 


20,740 

100]  00 
99L75 
73134 
46L97 
32' 90 
2Z24 


12  14 
4  39 
2i  17 
i  83 
123 
06 


2,^16 

ioo!oo 

100i00 

98]  14 
57]  58 
31J09 
13.  17 
5]  39 
2  58 
1  38 

i  80 

l34 


1929-1933 


17 


3,  j$15 


100  00 
99.82 
84]  49 
61. 91 
45l  16 
32]  00 
20160 
12]  16 
8  83 
5  45 
2+  07 
1 81 


1,899 

100.00 

99.89 

77.40 

50.50 

35.97 

23.81 

13.96 

6.06 

2.95 

1.05 

.47 

.05 


125 

100.00 

100.00 

99.20 

67.20 
48.80 
26.40 
16.00 

9.60 

6.40 

4.00 

.80 

.80 


511 

100.00 

100.00 

87.28 

67.51 

52.25 

36.79 

23.68 

14.68 

a  81 

5.29 

1.96 

.59 
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Defendants*  Exhibit  R 


Number  of  employees  separated  from  service  July  1,  1924,  to  July  1,\  1929,  and 
July  1,  1929,  to  December  81,  1988 ,  and  percentage  returning  on  or  before 
December  31,  1983 — Seven  railroads 


July  1, 1924 

,  to  July  1, 1929 

July  1, 1929,  ijo  Dec.  31, 1933 

Age  group 

Number 

Percentage 

returning 

Number 

Percentage 

returning 

Employees  separated  by  furlough,1  resignation,  or 
discharge 


All  ages . 

42,378 

40.7 

48.030 ! 

17.9 

Under  21 . . . 

5, 138 

68.3 

2,708 

20.0 

21  to  30 . 

17,201 

42.7 

16,027 

15.7 

31  to  40 . 

11, 159 

34.1 

14,873 

19.4 

41  to  45 . 

3,946 

30.2 

5,744 

20.5 

46  to  50 . 

2,197 

27.4 

3,927 

18.7 

51  to  55 . 

1,314 

30.1 

2,250 

17.6 

56  to  60 . 

718 

29.9 

1,340 

16.3 

61  to  70 . 

598 

26.8 

1,059 

13.2 

71  and  over . 

107 

17.8 

102 

6.9 

See  footnotes  at  end  of  table. 
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Number  of  employees  separated  from  service  July  1,  1924,  10  July  1,  1929,  and 
July  1 ,  1929 ,  to  December  81,  1938 ,  and  percentage  returning  on  or  before 
December  81,  1988 — Seven  railroads — Continued 


1 

July  1, 1924 

,  to  July  1, 1929 

July  1, 1929,  to  Dec.  31, 1933 

Age  group 

Number 

Percentage 

returning 

Number 

Percentage 

returning 

Employees  separated  by  furlough  * 


All  ages . . . . 

7,942 

876 

44.9 

30,899 
1, 159 

17.6 

Under  21 _ _ _ 

63.5 

16.5 

21  tn  30  _  _  _ ' _  _ ...  _ 

3,277 

1,974 

729 

9,695 

10,182 

3,838 

2,748 

1,565 

953 

16.2 

31  to  40 . 

41.9 

19.7 

41  to  45 . 

35.0 

19.7 

46  to  50 . . . 

436 

35.1 

17.2 

51  to  55 . 

278 

39.9 

14.2 

56  to  60 . . . 

181 

35.9 

14.5 

61  to  70 . . . . . 

152 

27.0 

698 

10.6 

71  and  over _ 

39 

28.2 

61 

6.6 

1  Only  furloughs  lasting  longer  than  one  year  were  accounted  separations,  except  in  1933  when  furloughs 
from  which  no  return  was  recorded  by  the  end  of  the  year  were  so  counted. 

Source:  Same  as  Defendants'  Exhibit  — . 
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Defendants’  Exhibit  S 


List  of  plaintiff  and  other  carriers  grouped  according  to  their  age  retirement  policies 
and  average  number  of  employees  of  each  carrier,  1984 


Group  and  carrier 


Aver¬ 
age 
num¬ 
ber  of 


em¬ 

ployees, 

1934 


Group  and  carrier 


Aver¬ 
age 
num¬ 
ber  of 
em¬ 
ployees, 
1934 


All  class  I  railroads— . , _ 

Group  1  (compulsory  retirement) _ 

Group  2  (retirement  not  compulsory) _ 

Group  3  (indefinite  plan) . . . . 

Group  4  (no  plan)— . . . . 

Group  1  (compulsory  retirement): 

Atlantic  Coast  Line . . . 

Bessemer  and  Lake  Erie . . 

Central  of  Georgia. . . 

Chicago,  Burlington,  and  Quincy  — 
Chicago,  St.  Paul,  Minneapolis,  and 

Omaha _ _ _ 

Chicago  and  Northwestern _ _ 

Colorado  and  Southern . . 

Delaware,  Lackawanna,  and  Western. 
Denver  and  Rio  Grande  Western. 

Denver  and  Salt  Lake _ _ 

Duluth,  Missabe,  and  Northern— 

Elgin,  Joliet,  and  Eastern . 

Florida  East  Coast— . 

Fort  Worth  and  Denver  City . 

Great  Northern . . . 

Gulf  Coast  Lines _ _ _ _ 

Illinois  Central . . . . 

International  Great  Nortbe: 

Lake  Superior  and  Ishpeming. 

Los  Angeles  and  Salt  Lake.... 


1,007,702 
593,394 
122,087 
141, 679 
150,542 

14,337 
2,247 
5, 146 
23,597 

5.388 
24,400 

1,445 
15,447 
5,805 
535 
2,455 
3,825 
2,499 

1.388 
17,451 
*  3, 110 
25,624 

3,739 
356 
2,671 


Group  1— Continued. 

Minneapolis,  St.  Paul,  and  S.  Ste. 

Marie.. . . . . . . 

Missouri  Illinois . . . . 

Missouri  Pacific _ _ 

New  York  Central.. . 

New  York,  Chicago,  and  St.  Louis _ 

Norfolk  and  Western . . 

Northern  Pacific . . . 

Northwestern  Pacific . . . . 

Oregon  Short  Line . . 

Oregon- Washington . . . 

Pennsylvania . . . . . . 

Pennsylvania  Reading  Seashore _ 

Reading . . . . 


6,899 
291 
22,185 
*98, 551 
8,770 
18,758 
16,459 
991 
4,813 
3, 9S6 
*  121, 621 
2,388 
18,451 


Richmond,  Fredericksburg  and 

Potomac . 

Rock  Island  Lines . 

St.  Joseph  and  Grand  Island . 

St.  Louis-San  Francisco . 

Southern  Pacific . . 

Spokane,  Portland,  and  Seattle . 

Texas  and  New  Orleans . 

Union  Pacific... . 

Yazoo  and  Mississippi  Valley . 


2,500 
21,831 
615 
13,919 
*  34, 218 
1,394 
13,082 
16,571 
3,636 


*  Includes  Beaumont,  Sour  Lake,  and  Western;  New  Orleans,  Texas,  and  Mexico;  St.  Louis,  Browns¬ 
ville,  and  Mexico;  and  San  Antonio  Uvalde  and  Gulf. 

*  Includes  Pittsburgh  and  Lake  Erie. 

*  Includes  Long  Island. 

*  Includes  San  Diego  and  Arizona  Eastern. 
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List  of  'plaintiff  and  other  carriers  grouped  according  to  their  age  retirement  polices 
and  average  number  of  employees  of  each  carrier ,  1 3S4—-Continued 


4  Includes  Erie  (including  Chicago  and  Erie).  New  Jersey  and  New  York,  and  New  York  Susquehanna 
and  Western  (including  Wilkes-Barre  and  Eastern). 

8  The  difference  between  the  total  for  all  class  I  railroads  and  the  total  for  the  first  three  groups  was  classi¬ 
fied  under  no  plan. 

Source:  Interstate  Commerce  Commission,  Forty-Eighth  Annual  Report  on  the  Statistics  of  Railways 
in  the  United  States,  for  the  year  ended  December  31, 1934. 
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Defendants’  Exhibit  T 


List  of  plaintiff  and  other  carriers  grouped  according  to  their  age  retirement  policy , 
number  of  employees  on  each  carrier ,  and  their  age  distribution ,  as  of  January  1 , 
1932 

Note:  *  Less  than  0.05.%  t  No  employees  in  age  group. 

Source:  Data  supplied  by  the  Bureau  of  Railway  Economics,  Dr.  Julius  H.  Parmelee,  Director,  Wash¬ 
ington,  D.  C. 


Total 


Percentage  distribution  of  employees  py  age 


Group  and  carrier 


number 
of  em¬ 
ployees 


All  Under  20  to 
ages  20  24 


All  reporting  carriers .  809, 078 

Group  1  (compulsory  retirement).  522, 772 
Group  2  (retirement  not  compul- 

sory)....... . .  92, 498 

Group  3  (indefinite  plan) .  10A  252 

Group  4  (no  plan) .  89, 556 

Group  1  (compulsory  retirement) : 

Atlantic  City . . . 1,351 

Atlantic  Coast  Line .  12, 995 

Bessemer  and  Lake  Erie .  3, 345 

Central  of  Georgia .  4, 409 

Chicago,  Burlington  & 

Quincy . 26,512 

Colorado  and  Southern _  1, 746 

Delaware,  Lackawanna  & 

Western . . .  13. 877 

Denver  &  Rio  Grande  West¬ 
ern .  5, 471 

Denver  and  Salt  Lake .  519 

Duluth.  Missabe  &  Northern.  4, 068 

Elgin.  Joliet  &  Eastern _  3, 638 

Florida  East  Coast . .  2,896 

Fort  Worth  &  Denver  City—  2, 090 

Illinois  Central . 25,814 

Los  Angeles  &  Salt  Lake .  3, 320 

Minneapolis,  St.  Paul  &  S.  S. 

Marie .  10,311 

New  York  Central .  108,782 


0.6  5.5 

0. 5  5. 2 

0. 6  5. 8 

0.8  6.1 

0.7  6.0 

0.2  4.7 

0.5  5.4 

0.2  3.6 

0.5  3.9 

0.8  6.3 

0.2  3.3 

0.5  4.3 

0.3  3.5 

0.4  4.8 

0.9  9.5 

0.6  4.7 

0.2  6.0 

0.9  7.5 

0.3  3.7 

0.4  4.5 

0. 6  6. 1 

0.3  4.8 


25  to  35  to  45  to  55  to 
34  44  54  6^ 

_ i 

22.5  29.8  25.3  13.2 

22.8  30.3  25.7  13.J1 

22.1  28.6  25.3  14.(3 

22.5  29.2  24.2  12,7 

21.6  29.2  24.5  12J7 

19.2  29.5  27.9  15.0 

27.8  32.9  23.0  9.0 

24.2  29.3  25.9  15  2 

24.5  30.7  25.8  12.1 

22.0  29.6  25.4  13^0 

17.2  31.4  29.1  15j2 

21.9  30.3  24.9  14^2 

22.0  30.4  26.2  13j5 

20.6  33.2  27.9  918 

20.5  27.0  25.4  15il 

17.1  32.0  27.8  1418 

32.6  36.6  18.7  &0 

30.9  31.1  19.7  8.4 

20.7  32.1  28.0  13.1 

25.0  33.0  26.0  9L1 

i 

23.0  30.5  25.9  12.0 

21.4  29.9  26.2  14j.4 
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List  of  plaintiff  and  other  carriers  grouped  according  to  their  age  retirement  policy , 
number  of  employees  on  each  carrier ,  and  their  age  distribution,  as  of  January  1, 
1 982 — Continued 


1 

Total 
number 
of  em¬ 
ployees 

Group  and  carrier 

All 

ages 

New  York,  Chicago  &  St. 
Louis _ 

13, 114 
26,629 
18,937 
5,061 
3,963 
164,414 
22,627 

3,016 

695 

13,780 

329 

100.0 

Norfolk  <t  Western _ 

100.0 

Northern  Pacific _ 

100.0 

Oregon  Short  Line _ 

100.0 

Oregon- W  ashington _ 

100.0 

Pennsylvania . _ 

100.0 

Reading . 

100.0 

Richmond,  Fredericksburg  & 
Potomac . . . 

100.0 

St.  Joseph  &  Grand  Island... 
fit.  Lonis  fiftn  Franeisen 

100.0 

100.0 

San  Diego  and  Arizona _ 

100.0 

Spokane"  Portland  <fc  Seattle. 
Union  Pacific _ 

1,901 
17, 162 

100.0 

100.0 

1067  Group  2  (retirement  not 
compulsory): 

Baltimore  and  Ohio _ 

52,237 

1,183 

100.0 

Canadian  Pacific _ 

100.0 

Central  Vermont _ 

!  1,385 
10, 611 

1,120 

100.0 

Delaware  and  Hudson.. . 

100.0 

Duluth.  South  Shore  and  At¬ 
lantic _ _ 

100.0 

Lehigh  Valley _ _ 

13,683 

226 

100.0 

Spokane  International _ 

100.0 

Staten  Island _ 

1,757 

100.0 

Texas  and  Pacific . 

6, 100 
4, 196 

11,678 

23,825 

25,021 

3,975 

24,209 

9,285 

6,259 

465 

1C0.0 

Western  Maryland . . 

100.0 

Group  3  (indefinite  plan): 

Central  of  New  Jersey _ 

100.0 

Chesapeake  and  Ohio... . 

100.0 

Erie  System _ 

100.0 

"Kansas  City  Southern  ...... 

100.0 

Louisville  and  Nashville _ 

100.0 

Missouri-Kansas-Texas _ _ 

100.0 

Pere  Marquette . . 

100.0 

Group  4  (no  plan): 

Akron,  Canton  and  Youngs¬ 
town _ _ _ 

100  0 

Alton . . 

4,488 

1, 677 
908 

100.0 

Atlanta,  Birmingham  and 
Coast  .  _  ___  _ 

100.0 

Atlanta  and  West  Point _ 

100.0 

Ann  Arbor.. . 

882 

100.0 

Bangor  and  Aroostook _ 

1,604 

139 

100.0 

Cambria  and  Indiana.. 

100.0 

Chicago,  Mil.,  St.  Paul  and 
Pacific . . . 

34,875 

1,072 

348 

100.0 

Clinchfield _ 

100.0 

Detroit  and  Toledo . 

100.0 

Fort  Smith  and  Western . 

Georgia . 

310 

1,000 

652 

100.0 

100.0 

Georgia  and  Florida . 

100.0 

Gulf,  Mobile  and  Northern _ 

Illinois  Terminal _ 

1,434 

1,422 

383 

100.0 

100.0 

Lehigh  and  Hudson.... 

100.0 

Lehigh  and  New  England.... 

Louisiana  and  Arkansas . 

Louisiana,  Arkansas  and  Tex¬ 
as.  _  _  _  _  _  .  _  _ 

1,164 

947 

296 

100.0 

100.0 

100.0 

Minneapolis  and  St.  Louis _ 

Mobile  and  Ohio . 

4,026 
3, 406 
389 

100.0 

100.0 

Montour.. . . . 

100.0 

Nevada  Northern . . 

169 

100.0 

New  Orleans  Great  Northern. 

Pittsburg  and  Shawmut . 

Rutland . 

489 

267 

1,312 

8,663 

657 

100.0 

100.0 

100.0 

Seaboard  Air  Line . . 

100.0 

Tennessee  Central . 

100.0 

Toledo.  Peoria  and  Western.. 
Wabash . 

439 
9, 123 
2,949 
3,429 
172 

100.0 

100.0 

Western  Pacific . . 

100.0 

Wheeling  and  Lake  Erie  ... 
Wichita  Falls  and  Southern.. 

100.0 

100.0 

Percentage  distribution  of  employees  by  age 


Under 

20 

20  to 
24 

25  to 
34 

35  to 
44 

45  to 
54 

55  to 
64 

65  to 
69 

70  and 
over 

■1 

6.9 

HR 

29.7 

20.1 

13.3 

3.3 

0.6 

5.6 

141 

30.8 

20.7 

8.8 

1.4 

<t) 

0.6 

4.3 

28.6 

29.1 

15.8 

4.2 

(t) 

5.8 

23.9 

30.7 

27.0 

10.3 

1.8 

(•) 

2.9 

15.6 

32.2 

31.0 

15.0 

(t) 

0.6 

23.1 

30.2 

25.9 

13.1 

(t) 

2 

Ka 

19.3 

28.7 

26.9 

16.5 

3.5 

(*) 

3 

3.9 

24.4 

33.2 

24.8 

11.2 

1.8 

(t) 

E m 

3.6 

28.3 

32.8 

23.2 

9.5 

2.6 

(t) 

Irfi 

4.0 

22.8 

30.9 

26.8 

12.7 

2.6 

C) 

0.6 

5.2 

24.2 

27.7 

27.7 

11.9 

2.1 

0.6 

0.5 

5.3 

16.9 

28.6 

27.8 

16.3 

3.8 

0.8 

5.8 

24.9 

33.5 

23.7 

9.9 

18 

C) 

5.1 

21.2 

29.0 

26.7 

14.9 

0.6 

Ekl 

7.4 

20.2 

31.1 

25.4 

14.8 

IliI 

C) 

0.9 

5.1 

22.0 

29.6 

21.7 

15.5 

3.5 

1.7 

1.0 

7.2 

21.7 

29.3 

23.0 

12.6 

3.4 

1.8 

0.9 

6.1 

16.7 

27.5 

24.0 

17.9 

5.0 

1.9 

20.4 

27.4 

26.4 

15.8 

3.3 

1.6 

■  *  I 

15.9 

22.6 

34.6 

15.9 

3.5 

2.7 

1.9 

25.3 

27.7 

22.3 

11.4 

3.0 

1.1 

0.7 

7.8 

30.9 

29.0 

19.8 

9.9 

BSl 

0.5 

2.1 

11.1 

27.3 

26.7 

20.5 

10.6 

Ha 

0.6 

1.2 

7.5 

23.3 

29.5 

24.1 

11.3 

2.3 

0.8 

6.7 

24.9 

28.3 

23.6 

12.3 

2.4 

1.1 

1.1 

8.1 

21.6 

29.2 

23.1 

12.6 

3.0 

1.3 

5.1 

30.5 

31.2 

20.3 

9.8 

1.5 

1.1 

3.0 

20.0 

29.9 

25.3 

14.5 

3.6 

3.4 

1.4 

5.9 

21.9 

30.0 

25.8 

11.6 

2.3 

1.1 

5.9 

20.8 

28.7 

26.6 

12.8 

3.2 

1.7 

(t) 

3.7 

27.7 

31.4 

21.3 

12.0 

2.8 

1.1 

1.1 

6.3 

19.3 

28.3 

24.8 

15.0 

3.2 

2.0 

1.4 

13.1 

32.9 

27.5 

17.6 

6.2 

0.9 

0.4 

5.4 

27.6 

31.8 

20.9 

11.5 

1.3 

1.1 

0.3 

11.0 

22.7 

23.4 

21.9 

14.4 

4.6 

1.7 

0.8 

7.6 

27.0 

26.1 

21.8 

12.5 

2.6 

1.6 

12.2 

29.5 

29.5 

19.5 

7.9 

(t) 

0.7 

0.6 

5.0 

18.7 

29.5 

25.6 

13.8 

2.7 

0.2 

4.9 

27.6 

33.8 

22.5 

9.0 

m 

0.7 

0.9 

3.7 

18.4 

31.3 

26.4 

14.1 

2.6 

2.6 

(t) 

6.8 

18.1 

31.0 

24.8 

14.2 

4.8 

0.3 

0.2 

3.0 

22.9 

32.5 

24.8 

14.1 

1.1 

1.4 

1.1 

16.7 

31.9 

25.5 

15.3 

8.1 

1.1 

0.3 

1.0 

9.3 

31.1 

28.0 

20.6 

7.5 

1.5 

1.0 

0.6 

8.3 

25.6 

28.6 

21.5 

11.9 

2.3 

1.2 

1.3 

6.0 

13.8 

29.0 

23.8 

18.8 

5.0 

2.3 

■'*1 

6.8 

23.2 

31.2 

25.4 

9.8 

1.7 

1.5 

7.5 

23.8 

31.8 

24.3 

8.8 

1.8 

1.0 

(t) 

3.4 

20.3 

27.4 

32.0 

12.5 

2.4 

2.0 

0.9 

5.4 

19.2 

29.7 

25.0 

13.1 

4.3 

2.4 

0.6 

6.3 

21.8 

26.6 

27.6 

13.2 

2.4 

1. 

1.3 

12.3 

27.8 

32.3 

16.5 

7.5 

1.5 

0.8 

1.8 

3.6 

23.1 

37.2 

24.8 

7.7 

1.8 

(t) 

0.6 

■r*il 

31.1 

35.2 

18.2 

6.5 

0.4 

0.4 

4.1 

32.9 

28.1 

7.5 

0.8 

1.6 

8.2 

24.4 

28.6 

22.6 

11.4 

2.0 

1.2 

0.8 

5.6 

23.3 

32.1 

25.3 

1.6 

0.7 

3.8 

15.8 

29.7 

31.8 

13.7 

1.7 

1.6 

14.4 

28.8 

25.1 

17.8 

9.1 

2.3 

0.9 

6.0 

28.7 

22.7 

13.3 

3.8 

3.0 

RiJ 

6.8 

22.6 

29.0 

24.9 

12.8 

2.1 

1.3 

Eu 

7.1 

21.6 

26.4 

24.4 

14.2 

3.6 

2.6 

1.2 

7.0 

23.2 

29.6 

24.4 

14.0 

(t) 

0.6 
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Defendants’  Exhibit  U 

Ratio  of  retirements  on  thirteen  railroads  with  formal  'pension  plans ,  other  class  I 
railroads  with  formal  plans ,  and  all  other  class  I  railroads ,  1925  to  1928  and 
1929  to  1988 


Average  annual  retirements  per  thousand 
employees  in  service 

- _ — _ _ _ _ 

Class  and  age  at  retirement 

Other  class  1  railroads 

Thirteen  class  I 
railroads 

Railroads  with 
formal  pension 
plans 

n 

Railroads  with¬ 
out  formal 
pension  plans 

- r— — — — — — 

1925  to  1928 

Retirements  with  pension: 

All  ages . . . 

3.5046 

3.9422 

1 

0.9777 

Under  65 _ 

0.7483 

0.6403 

0.1682 

65  to  69 . 

L  4732 

1.2691 

0.3338 

70  and  over _ _ _ _ _ 

1.2831 

2. 0328 

[  0.4757 

Retirements  without  pension:  70  and  over _ 

« 

0) 

0) 

1929  to  1933 

* 

Retirements  with  pension: 

All  ages... _ _ _ _ _ _ _ _ 

6. 9598 

6.2550 

1.5585 

Under  65 _ _ _ 

1. 4918 

1.0409 

0.2764 

65  to  69 . 

2.9826 

2.0578 

0.5483 

70  and  over _ _ _ _ 

2.4854 

3.1563  | 

0.7338 

Retirements  without  pension:  70  and  over _ 

0.5182 

1.5685  j 

1.4657 

1925  to  1933 

_ i _ 

Retirements  with  pension: 

All  ages . . . . . . 

5.1633 

r 

5.05021 

1.2625 

Under  65 _ 

1. 1052 

0.83221 

0.2212 

65  to  69 . 

2.1978 

1.6469 

0.4390* 

70  and  over _ 

1.8603 

2.5711 

0.6023. 

Retirements  without  pension:  70  and  over _ 

0) 

0)  | 

(9 

*  Data  available  only  for  period  1929  to  1933. 

Source:  Reports  to  the  Federal  Coordinator  of  Transportation  and  Railroad  Retirement  Board. 


Defendants’  Exhibit  V 


Estimated  yearly  and  monthly  budgets  for  aged  men  dependent  on  relief  from  social 

agencies  in  various  cities ,  July  1985 


New  York  City 

Beacon, 
New  York, 
About 

Jan. 1930 

I 

| 

Boston, 
June  1934 

1 

I 

Pittsburgh 

1931 

Budget  items 

About  Jan. 
1930 

Jan.  29,  1930 

Yearly  cost  of  all  items  adjusted  to 
July  1935  cost  of  living 1 . . 

$542.00 

*660.00 

$371.00 

*  451. 00 

$345.00 

420.00 

i 

1 

$44L00 

1 

433.00 

$494.00 

552.00 

Yearly  cost  of  all  itemslas  of  date  of 
budget . . . . . 

Monthly  cost  of  all  items  as  of  date 
of  budget _ _ „ 

55.00 

39.60 

35.00 

36.09 

45.98 

Rent.. _ _ _ _ 

20.00 

12.00 

10.00 

7.22 

13.00 

Light  and  fuel _ _  _ 

6.50 

8.00 

7.00 

8.53 

4.04 

Food . . . . 

22.00 

15.00 

| 

11.00 

8.45 

14.32 

4.46 

2.42 

Clothing _ 

5.00 

4.00 

6.07 

Insurance  and  dues 

See  footnotes  at  end  of  table. 

1 
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Estimated  yearly  and  monthly  budgets  for  aged  men  de-pendent  on  relief  from  social 
agencies  in  various  cities ,  July  1935—^ Continued 


New  York  City 

Beacon, 
New  York, 
About 

Jan. 1930 

Boston. 
June  1934 

Pittsburgh 

1931 

Budget  items 

About  Jan. 
1930 

Jan.  29,  1930 

Yearly  test  of  all  items,  etc.— Con. 
Health  care . . - 

2.00 

.43 

1.85 

Church _ _ _ _ _ 

.60 

.98 

.43 

Education,  newspapers,  etc _ 

1.50 

.60 

.95 

1. 18 

Recreation . . 

*1.00 

1.08 

.75 

Household  incidentals _ 

.60 

1.30 

3. 10 

Other  incidentals.. . . 

........ - - 

1.08 

Cleaning  materials . . 

Carfare _ _ 

.43 

1  The  yearly  figures  were  adjusted  on  the  basis  of  the  changes  in  the  indexes  of  the  cost  of  living  (1923 
to  1925=100%)  as  furnished  by  the  United  States  Bureau  of  Labor  Statistics:  New  York  City,  January 
1930.  101.2%*;  July  15,  1935,  83.1%;  percent  change,  —17.9.  Boston,  Average  1934.  81.2%;  July  15.  1935, 
82.7%;  percent  change,  +1.8.  Pittsburgh,  Average  1931.  88.4%;  July  15,  1935,  79.1%;  percent  change, 
—10.5.  ’Estimated  on  the  basis  of  the  change  between  December  1929  and  June  1930.  The  change  for 
Beacon,  New  York,  was  assumed  to  be  the  same  as  the  change  for  New  York  City. 

1  In  figuring  the  yearly  budget,  an  allowance  of  $5.00  per  month  for  fuel  was  made  on  the  basis  of  $6.50  a 
month  for  6  months  and  $3.50  a  month  for  6  months.  An  additional  allowance  of  $50.00  per  year  was  made 
for  adequate  medical  service,  recreation  needs,  dental  attention,  etc. 

5  Since  the  monthly  budget  allowed  for  fuel  only  in  winter  months,  i.  e.  $S.OO  a  month  for  6  months,  $6.00 
per  month  for  12  months  was  allowed  as  an  average  monthly  figure  for  fuel  and  light. 

*  Sundries. 

Source:  State  of  New  York,  Legislative  Document  (1930)  No.  67.  Old  Age  Security,  Report  of  the  New  York 
State  Commission  (J.  B.  Lyon  Company,  Albany,  New  York,  1930)  p.  448-452.  Data  for  Boston  and  Pitts¬ 
burgh  estimated  by  the  Railroad  Retirement  Board  on  the  basis  of  figures  from  the  following  sources:  New 
England  Home  Economics  Association,  Report  of  the  Budget  Council  of  Boston  (Community  Health  Asso¬ 
ciation,  Boston,  Massachusetts,  June  1931);  Community  Health  Association  Nutrition  Service,  Boston, 
Massachusetts,  Guide  for  Estimating  the  Minimum  Family  Budget,  June  1934  and  January  1936;  Committee 
■on  Family  Budgets  of  the  Pittsburgh  Federation  of  Social  Agencies,  1931,  Minimum  Budget  for  the  Client 
Family. 


Estimated  yearly  and  monthly  budgets  for  aged  couples  dependent  on  relief  from  social  agencies  in  various  cities ,  July  19S5 
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1071  Defendants*  Exhibit  W 

Number  of  ’pensioners  on  Class  I  railroads  maintaining  formal  pension  plans 
classified  by  amount  of  monthly  pension ,  as  of  December  31,  1333 


Amount  of  monthly  pension 


Under  $5 . 

$5  and  under  $10. ... 
$10  and  under  $15... 
$15  and  under  $20.  .. 
$20  and  under  $30. 
$30  and  under  $40... 
$40  and  under  $50. „ 
$50  and  under  $60 . .. 
$60  and  under  $70 . .. 
$70  and  under  $80... 
$80  and  under  $90 . .. 
$90  and  under  $100 . . 
$100  and  under  $125. 
$125  and  under  $150. 
$150  and  under  $175. 
$175  and  under  $200. 
$200  and  under  $250. 
$250  and  under  $300. 
$300  and  under  $400 . 
$400  and  under  $500. 
$500  and  under  $1,000 
$1,000  and  over . 

Total . 


Number  of 
pensioners 

Percent 
of  total 

Amount  of 
monthly  pension 

Cumulative 
percent  of 
total 

16 

0.03 

Under  $5 . 

0.03 

81 

.16 

Under  $10 . 

.19 

841 

1.68 

Under  $15 . 

1.87 

1,815 

3. 61 

Under  $20 . 

5.48 

9,755 

19.43 

Under  $30 . 

24.91 

7,919 

15.77 

Under  $40 . 

40.68 

6,950 

13.84 

Under  $50 . 

54. 52 

6,872 

13.68 

Under  $60 . . 

68.20 

4,493 

8.95 

Under  $70 . 

77. 15 

3,495 

6.96 

Under  $80 . 

84.11 

2,485 

4.95 

Under  $90 . 

89.06 

1,889 

3. 76 

Under  $100 . 

92.82 

2,301 

4.58 

Under  $125 . 

97.40 

703 

1.40 

Under  $150 . 

98.80 

214 

.43 

Under  $175 . 

99.23 

S3 

.17 

Under  $200 . 

99.40 

116 

.23 

Under  $250 . 

99.63 

52 

.10 

Under  $300 . 

99.73 

48 

.10 

Under  $400 . 

99.83 

40 

.08 

Under  $500 . 

99.91 

36 

.07 

Under  $1,000 . 

99.98 

12 

.02 

All  amounts . 

100.00 

50,216 

100.00 

1072 


Defendants*  Exhibit  X 


Proportion  of  railroad  employees  entering  service  at  specified  age  who  will  become 
disabled  or  attain  age  70  after  completing  specified  period  of  service 


Age  at  entry 

Period  of  continuous  service  (in  years) 

10  years 

15  years 

20  years 

25  years 

30  years 

1L1 

11.0 

10.8 

10.5 

10.3 

18 . . 

11.6 

11.4 

11.2 

10.9 

10.4 

12.2 

11.9 

11.6 

11.1 

10.4 

28 . 

12.8 

12.4 

11.8 

11.1 

10.1 

13.3 

12.7 

11.9 

10.8 

9.1 

38 . 

13.9 

12.9 

11.7 

9.8 

7.0 

43 . 

14.3 

12.9 

10.8 

7.7 

48 . 

14.7 

12.2 

8.6 

$3 . 

14.6 

10.2 

$8 . 

13.1 

Source:  Same  as  Defendants’  Exhibit  — . 

1073  Defendants*  Exhibit  Y 

Probability  of  a  new  entrant  classified  by  occupation  completing  30  years  of  railroad 

service — seven  railroads 


Occupation  | 

i 

July  1,  1924- July  1, 1929, 
experience 1 

July  1, 1929-Dec.  31,  1933, 
experience  1 

Continuous 
service  basis 

Total  service 
basis 

Continuous 
service  basis 

Total  service 
basis 

All  occupations.  . . 

0.2184 

0.3664 

0.0431 

0.0753 

I.  Executive,  technical,  and  clerical  (male)... 

0.3084 

0.4041 

0. 1015 

0. 1233 

II.  Clerical  (female) . 

0. 1688 

0. 2195 

0.0432 

0.0534 

HI.  Station  agents,  telegraphers,  and  tower- 

men . . 

0.3256 

0.4495 

0.0997 

0.1369 

IV.  Maintenance  of  way,  structures,  equip- 

ment,  and  stores . . . . . 

0. 1764 

0.3300 

0.0328 

0.0599 

V.  Train,  engine,  and  yard  service . 

VL.  All  others . 

0.3401 

0.4840 

0.0141 

0.0408 

0. 1089 

0. 2157 

0.0445 

0.0657 

i  The  continuous  service  basis  probabilities  are  based  on  all  withdrawals  (furloughs  lasting  longer  than 
one  year  being  accounted  withdrawals)  while  on  the  total  service  basis,  only  permanent  separations  (that  is, 
separations  from  which  no  return  was  recorded  on  or  before  December  31, 1933)  were  counted  as  withdrawals. 
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1074  Defendants'  Exhibit  Z 

Number  and  'percentage  of  retirements  classified  by  occupation ,  all  doss  I  railroads 
with  formal  pension  plans ,  July  1,  192 4  to  December  81,  1988 


Occupation 


Retirements 


Number 


As  percent  of 
the  average 
number  of 


employees 

ingroup 


Executive  and  managerial  officer  group  and  official  supervisory  group . ... 

Subordinate  officer  and  supervisory  staff  assistant  group . . 

Gang  and  section  foreman  group _ _ _ _ 

Professional,  sub-professional,  and  technical  group . . 

Clerical  and  office  group  (male  and  female) . 

Office  attendant  group  (male  and  female) . . . . . 

Agent,  telegrapher,  and  tower  man  group . . . . . . . 

Train  dispatcher  group . . . 

Skilled  craftsmen  group  (Maintenance  of  equipment  and  stores) . . 

Skilled  craftsmen  group  (Maintenance  of  way  and  miscellaneous  departments). 
Semi-skilled,  helper,  and  learner  group  (Maintenance  of  equipment  and  stores). 
Semi-skilled,  helper,  and  learner  group  (Maintenance  of  way  and  miscellaneous 

departments) _ _ _ _ _ _ _ _ _ _ 

Manual  worker  group  ( Maintenance  of  equipment  and  stores) . . 

Manual  worker  group  (Maintenance  of  way  department) . 

Manual  worker  group  (Station  platform,  warehouse,  docks,  and  miscellaneous 

departments) - - - - - - - - 

Senior  train,  engine,  and1  yard  service  group . 

Junior  train,  engine,  and  yard  service  group . . . . . . 

Floating  equipment  service  group . 

Train  attendant  group . 

Patrolman  and  watchman  group . . . 

Miscellaneous  worker  group . . . 


9.6 

7.9 

8.7 
0.6 

2.4 
2.1 

5.5 
5.4 

3.9 

3.7 
L  8 


3.4 
2.6 
L3 

2.6 

12.7 

2.4 

3.5 
2.8 

12.4 

A5 
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Defendants'  Exhibit  AA 


Average  monthly  pension  for  each  of  26  groups  of  occupations,  dll  das p  I  railroads 

with  formal  pension  plans,  1924-1983 


Occupation  at  time  of  retirement 


Executive  and  managerial  officer  group.. 

Official  supervisory  group . . 

Subordinate  officer  and  supervisory  staff 

assistant  group . . 

Professional,  sub-professional,  and  tech¬ 
nical  group . . 

Clerical  and  office  group  (male) . 

Clerical  and  office  group  (female) . 

Office  attendant  group  (male) . 

Office  attendant  group  (female) . 

Agent,  telegrapher,  and  towerman  group. 

Train  dispatcher  group . . 

Gang  and  section  foreman  group - 

Skilled  craftsman  group  (maintenance 

of  equipment  and  stores) . . 

Skilled  craftsman  group  (maintenance 
of  way  and  miscellaneous  depart¬ 
ments) . . . 

Semi-skilled,  helper,  and  learner  group 
(maintenance  of  equipment  and  stores) 
Semi-skilled,  helper,  and  learner  group 
(maintenance  of  way  and  miscella¬ 
neous  departments) _ 


Average 
monthly 
pension 1 


$289 

124 

77 

57 

48 
33 
38 
33 
51 
75 

49 

47 


40 

38 


31 


Occupation  at  time  of  retirement 


Manual  worker  group  (maintenance  of 

equipment  and  stores) _ i . 

Manual  worker  group  (maintenance  of 

way) . J. - 

Manual  worker  group  (station  platform, 
warehouse,  dock,  and  miscellaneous 

departments) _ 1 _ 

Senior  train,  engine,  and  yard  service 

group . 1 - 

Junior  train,  engine,  and  yard  service 

group . i . 

Floating  equipment  service,  super¬ 
visory  group... . i . 

Floating  equipment  service,  assistant 

supervisory  group . } . 

Floating  equipment  service,  manual 

and  other  worker  group . ; _ 

Train  attendant  group . .j. - 

Patrolman  and  watchman  group..!. _ 

Miscellaneous  worker  group— . 


Average 

monthly 

pension1 


$29 

25 

• 

30 

76 

50 

65 

55 

40 

33 

29 

29 


1  The  averages  are  based  on  the  amounts  of  pension  in  effect  on  December  31, 1933,  or  on  the  date  of  death 
if  prior  thereto. 


I 


716  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

1076  Defendants7  Exhibit  BB 

Average  number  of  years  of  service  of  pensioners  in  26  occupations,  all  doss  I  rail 

roads  with  formal  pension  plans,  1924-1933 


Occupation  at  time  of  retirement 


Average 
number 
of  years 
of  service 
at  retire¬ 


ment 


Executive  and  managerial  officer  group..  41.1 

Official  supervisory  group .  39. 0 

Subordinate  officer  and  supervisory  staff 

assistant  group . 37.2 

Professional,  sub-professional,  and  tech¬ 
nical  group . . .  32. 1 

Clerical  and  office  group  (male) .  35. 5 

Clerical  and  office  group  (female) .  28. 4 

Office  attendant  group  (male) . . .  35. 2 

Office  attendant  group  (female) . .  28. 8 

Agent,  telegrapher,  and  towerman  group.  36. 6 

Train  dispatcher  group .  35. 6 

Gang  and  section  foreman  group. .  _ _ _  35. 3 

Skilled  craftsman  group  (maintenance 

of  equipment  and  stores) . . .  34. 1 

Skilled  craftsman  group  (maintenance  of 
way  and  miscellaneous  departments)..  31. 8 

Semi-skilled,  helper,  and  learner  group 
(maintenance  of  equipment  and  stores)  31. 8 

Semi-skilled,  helper,  and  learner  group 
(maintenance  of  way  and  miscella¬ 
neous  departments) . .  30. 8 


Occupation  at  time  of  retirement 


Average 
number 
of  years 
of  service 
at  retire¬ 


ment 

Manual  worker  group  (maintenance  of 


equipment  and  stores) .  28. 9 

Manual  worker  group  (maintenance  of 

way) . . .  29.5 

Manual  worker  group  (station  platform, 
warehouse,  dock,  and  miscellaneous 

departments)..  . .  31.0 

Senior  train,  engine,  and  yard  service 

group .  38.7 

Junior  train,  engine,  and  yard  service 

group .  35.4 

Floating  equipment  service,  super¬ 
visory  group .  35.8 

Floating  equipment  service,  assistant 

supervisory  group .  36. 1 

Floating  equipment  service,  manual  and 


other  worker  group . 

Train  attendant  group . 

Patrolman  and  watchman  group 
Miscellaneous  worker  group . 


1077 


Defendants7  Exhibit  CC 


Comparison  of  annual  average  compensation  in  final  ten  years  of  service  and  annual 
average  compensation  aver  whole  period  of  service,  for  typical  ages  at  entry  and  at 
retirement,  in  the  experience  of  1925,  1929,  and  1933 — Thirteen  railroads 


Ratio  of  compensation  in  final  ten  years  of  service 
to  whole  period  from— 


Age  18  Age  18  Age  23 
to  65  to  70  to  65 


1925  experience: 

l.  Executive,  technical,  and  clerical  (male) _ 

II.  Clerical  (female)... . . . . 

in.  Station  agents,  telegraphers,  and  towermen. . 

IV.  Maintenance  of  way,  structures,  equipment, 

and  stores . . j . .. 

V.  Train,  engine,  and  yard... . 

VI.  All  others... . . . . . 

1929  experience:  l 

I.  Executive,  technical,  and  clerical  (male) . 

II.  Clerical  (female)—. . . . . 

HI.  Station  agents,  telegraphers,  and  towermen.. 

IV.  Maintenance  of  way,  structures,  equipment, 

and  stores . . . . . . 

V.  Train,  engine,  and  yard . . . 

VI.  All  others . — . . . . 

1933  experience: 

I.  Executive,  technical,  and  clerical  (male) _ 

II.  Clerical  (female).. . . 

III.  Station  agents,  telegraphers,  and  towermen.. 
TV.  Maintenance  of  way,  structures,  equipment, 

and  stores _ _ _ 

V.  Train,  engine,  and  yard . 

VI.  All  others _ 


Age  23  Age  28  Age  28 
to  70  to  65  to  70 


£88  888  $88  $88  88 
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1078  Defendants’  Exhibit  DD 

Total  number  of  male  gainful  workers  in  transportation  and  communication  indus¬ 
tries  and  percentage  distribution  of  total  in  each  industry  by  specified  age  groups 
as  reported  for  the  United  States  census  of  occupations  for  April  1930 


Total 

Percentage  of  total  by  age  groups 

1 

_ 1 _ 

Industry 

number 
of  gainful 
workers  1 

All 

ages 

Under 

20 

30  to 
24 

25  to 
34 

35  to 
44 

45  to 

f 

55  to 
64 

65 

and 

over 

Steam  railroads . . . 

Transportation  (other  than  steam  rail- 

1, 491, 691 

100.0 

2.9 

10.2 

25.2 

27.4 

20.3 

i 

i 

10.6 

3.4 

roads) . . 

1, 769, 161 

100.0 

5.5 

15.  S 

32.3 

22.9 

13.  S 

7.0 

2.7 

Communication . 

Transportation: 

507,306 

100.0 

6.8 

14.0 

29.3 

24.1 

lfj.  5 

5.9 

1 

8.1 

2.2 

Air  transportation . . 

Construction  and  maintenance  of 

16,058 

100.0 

6.9 

24.5 

40.9 

18.6 

2.4 

0.8 

roads,  streets,  sewers,  and  bridges. 

431,664 

100.0 

5.8 

15.5 

26.5 

21.5 

16.3 

9.9 

4.5 

Express  companies . . 

Garages,  greasing  stations,  and  auto¬ 
mobile  laundries . 

57,028 

100.0 

3.3 

11.1 

34.1 

26.7 

15.4 

1 

7.5 

1.9 

339,963 

100.0 

8.6 

20.1 

39.4 

21.1 

7.4 

2.5 

0.9 

Livery  stables . . . 

8,057 

100.0 

6.7 

9.5 

16.0 

18.3 

21.7 

18.0 

9.8 

Pipe  lines . . . 

24, 010 

100.0 

4.9 

18.8 

32.  S 

23.5 

13.7 

5.3 

1.0 

Street  railroads . . . . . 

185, 217 
433,981 

100.0 

1.4 

7.8 

27.0 

28.0 

21.0 

11.2 

3.6 

Trunk,  transfer  and  cab  companies . 

100.0 

5.3 

17.8 

37.1 

21.5 

11.1 

5.2 

2.0 

Water  transportation _ _ 

Other  and  not  specified  transporta- 

265, 185 

100.0 

4.5 

13.4 

28.4 

25.7 

ijr.3 

i 

7.9 

2.8 

tion  and  communication . 

Communication: 

7, 998 

100.0 

6.6 

14.1 

31.1 

23.4 

ill.  7 

1 

7.4 

2.7 

Postal  service . . . 

Radio  broadcasting  and  transmit- 

249,810 

100.0 

1.7 

7.3 

27.8 

2S.6 

l9. 8 

1 

11.5 

3.3 

ting . 

6, 447 

100.0 

7.7 

34.5 

42.0 

11.5 

3.0 

1.0 

0.3 

Telegraph  and  telephone . 

251,049 

100.0 

11.9 

20.2 

30.3 

20.0 

111.  6 

4.  S 

1.2 

1  Exclusive  of  owners,  proprietors,  builders,  managers,  and  officials. 
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Median  age  of  male  gainful  workers  in  transportation  and  communication  indus¬ 
tries ,  April  1930 


Industry 


Steam  railroads . . . . . . . . _ . 1 

Transportation  (other  than  steam  railroads) . . [ 

Transportation: 

Air  transportation . l 

Construction  and  maintenance  of  roads,  streets,  sewers,  and  bridges . .L 

Express  companies _ _ ...L 

Garages,  greasing  stations,  and  automobile  laundries . . - . . i. 

Livery  stables . L 

Pipe  lines . X 

Street  railroads . - . J_ 

Truck,  transfer  and  cab  companies . j_ 

Water  transportation . j_ 

Other  and  not  specified  transportation  and  communication _ _ _ _ _ J. 

Communication: 

Postal  service . . . - . . 

Radio  broadcasting  and  transmitting . . . . — - - 4- 

Telegraph  and  telephone . i_ 

>  Exclusive  of  owners,  proprietors,  builders,  managers,  and  officials. 


Median  age 


39.3 

33.9 
35.0 

29.5 
36.0 

35.6 

30.4 

44.7 
33.0 

39.9 

32.3 

36.5 

34.4 

39.7 

26.9 

30.9 


104781 — 36 - 46 
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1080  Defend  ants’  Exhibit  FF 

Estimated  proportion  of  employees  aged  65  and  over  all  railroads  in  the  United 

States.  1934  to  1954 


Year 

1 

Proportion 
65  years  and 
over 

Relative 

1934-100 

percent 

1934 . 

% 

4.74 

% 

100 

1935 . 

4.  SO 

101 

1936 . 

4.S9 

103 

1937 . 

4.99 

105 

1938 . 

5. 12 

108 

1939 . 

5.27 

111 

1940. . 

5. 43 

115 

1941 . 

5.62 

119 

1942. . 

5.S2 

123 

1943 . . . 

6.03 

127 

1944 . 

6.26 

132 

Year 

Proportion 
65  years  and 
over 

Relative 

1934-100 

percent 

1945 . 

% 

6. 51 

% 

137 

1946 . 

6.80 

143 

1947 . 

7.09 

150 

194S . 

7.36 

155 

1949 . 

7.58 

160 

1950 . 

7.69 

162 

1951 . 

7,79 

164 

1952 . 

7.90 

167 

1953 . 

7.99 

169 

1954 . 

8,08 

170 

1081  Defendants'  Exhibit  GG 

Ages  ( as  of  1929 )  at  which  graduated  average  annual  earnings  rose  less  than  the 
average  for  specific  occupations  between  1925  and  1929 — Thirteen  railroads 


I.  Executive,  technical, 
n.  Clerical  (female) . 


Full  time  em¬ 
ployees 


Full  or  part 
time  employees 


and  clerical  (male) . 


III.  Station  agents,  telegraphers,  and  towermen.. . 

IV.  Maintenance  of  way,  structures,  equipment,  and  stores 

V.  Train,  engine,  and  yard  service . . . . . . 

VI.  All  others . 


30  to  69  “ 

32  to  69  • 

24  to  50  * 

'31  to  36  * 

.43  to  69  “ 


30  to  69  « 

36  to  69  * 

33  to  69  « 

}38  to  69  * 


Ages  (as  of  1933 )  at  which  graduated  average  annual  earnings  fell  more  than  the  aver¬ 
age  for  specific  occupations  between  1929  and  1933 — Thirteen  railroads 


Occupation 


Ages  of 

Full  time  em-  Full  or  part 
ployees  time  employees 


I.  Executive,  technical,  and  clerical  (male) _ 

II.  Clerical  (female) . — . . . 

III.  Station  agents,  telegraphers,  and  towermen . 

IV.  Maintenance  of  way,  structures,  equipment,  and  stores 

V.  Train,  engine,  and  yard  service _ 

VI.  All  others . . . . . 


45  to  69,  inc. 
30  to  69  “ 

24  to  63  « 

28  to  65  * 

22  to  49  " 


U 
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Extent  of  agreements  or  operating  rules  pertaining  to  employment  of  incapacitated 
and  aged  employees  of  twenty-seven  class  I  railroads  in  the  United  States,  1934 


Occupation  and  type  of  clauses  in  agreements  or 
operating  rules 

Number 
of  agree¬ 
ments 
or 

rules 1 

Number 
of  rail¬ 
roads 
with 
agree¬ 
ments 
or  rules 

Average 
number  of 
employees 
(1934)  on 
railroads 
with  agree¬ 
ments  or 
rules  *! 

1 

Percentage 
of  all  em¬ 
ployees  on 
railroads 
with  agree¬ 
ments  or 
rules 

All  occupations: 

Total . 

127 

*27 

i 

<  647. 124 

% 

100.00 

Clerks: 

1.  Efforts  to  be  made  to  furnish  employment  suitable  to 
capacity  if  unable  to  perform  present  duties _ 

18 

17 

i 

320, 674 

158.037 

49.56 

24.42 

2.  Efforts  to'  be  made  to  furnish  employment  if  unable  to 
render  efficient  service,  etc _ 

5 

5 

T 

Total . 

23 

22 

478.  til 

73.98 

Shopcrafts: 

1.  Provision  for  light  work  in  craft  as  the  employee  is  able 
to  handle . . . 

13 

11 

1 

I 

230,  jl67 
205,  jl3S 

165,012 

j 

37.939 

35.57 

3L70 

2.  Provision  for  light  work  as  the  employee  is  able  to 
handle,  at  rate  of  job  assigned . - . 

14 

7 

3.  Provision  for  light  work  in'same  craft  or  other  line  at 
rate  of  pay  for  job  assigned . . . . 

6 

5 

25.50 

4.  Preference  to  be  given  for  work  in  any  line  or  efforts  will 
be  made  to  furnish  employment  suitable  to  capacity, 
etc _ _ _ _ 

7 

3 

5.86 

Total . 

40 

26 

638, 

p56 

98.63 

Signal  and  telegraph  maintenance: 

1.  Provision  for  light  work  in  his  craft  as  employee  is  able 
to  handle. _  _ _ _ _ - . 

11 

10 

170,282 

162,701 

173.925 

26.31 

2.  Provision  for  light  work  as  the  employee  is  able  to 
handle,  at  rate  of  job  assigned _  _  _ 

6 

4 

25.14 

3.  Preference  to  be  given  for  work  in  any  line  or  efforts 
will  be  made  to  furnish  employment  suitable  to 
caDacity.  etc _ _ _ 

5 

5 

26.88 

i 

Total . 

22 

19 

506.888 

78.33 

Maintenance  of  way  and  railway  shop  laborers: 

1.  Rules  of  seniority  and  promotion  do  not  apply  to  track, 
bridge,  highway  crossing  watchmen,  and  signalmen: 
(a)  filled  by  incapacitated  employees,  according 
to  degree  of  incapacitation  for  other  work, 
ability  to  perform  work,  and  seniority  in 
service _ _ 

8 

8 

157 

747 

24. 38 

(b)  filled  by  incapacitated  men  capable  of  doing 
work,  or  determined  by  ability  of  employees 
who  become  unfit  for  present  duties  to  prop¬ 
erly  perform  work.  _  _ 

3 

2 

29 

524 

4.56 

(c)  employees  capable  of  performing  other  service 
to  be  removed  and  to  be  replaced  by  em¬ 
ployees  incapacitated  from  any  department; 
incapacitated  employees  so  placed  are  not  to 
to  be  displaced  hy  ahk  -bodied  workers _ 

1 

1 

i 

i 

124,009 

13,210 

1 

93,331 

i 

19.17 

(d)  special  rules  in  regard  to  displacement  depend- 
fnrnn  Hivisinn  And  lanvth  ofSfirviCG _ 

1 

1 

2.04 

(e)  filled  by  incapacitated  employees;  seniority 
applies  .  _  _  _ 

1 

1 

14.42 

2.  Efforts  to  be  made  to  furnish  employment  to  bridge 
and  building  supervisors  of  mechanics  unable  on 
accnnnt  of  act  ft  tin  hAndla  nresent  iob. _ 

1 

(*) 

1 

(*) 

1.34 

3.  Efforts  to  be  made  to  furnish  employment  suitable  to 
capacity  for  employees  injured  or  incapacitated  in 
service,  at  rate  of  nav  of  Assiened  lob  _ 

1 

l 

676 

Total . 

16 

14 

426.496 

65.91 

— 

See  footnotes  at  end  of  table. 
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Extent  of  agreements  or  operating  rules  pertaining  to  employment  of  incapacitated 
and  aged  employees  of  twenty-seven  class  I  railroads  in  the  United  States,  1934 — 
Continued 


1 

1 

Occupation  and  type  of  clauses  in  agreements  or 
operating  rules 

Number 
of agree¬ 
ments 
or 

rules 1 

Number 
of  rail¬ 
roads 
with 
agree¬ 
ments 
or  rules 

Average 
number  of 
employees 
(1934)  on 
railroads 
with  agree¬ 
ments  or 
rules  * 

Percentage 
of  all  em¬ 
ployees  on 
railroads 
with  agree¬ 
ments  or 
rules 

Train  dispatchers,  telegraphers,  towermen,  etc.: 

1.  Preference  given  to  permanently  disabled  employees, 
degree.of  capability  is  factor;  positions  while  occupied 
are  not  subject  to  seniority  or  advertising . — . 

1 

1 

124,009 

19. 16 

2.  Incapacitated  to  be  assigned  to  extra  list,  and  to  get  any 
advertised  position  per  seniority  rights  and  merit.... 

1 

2 

23,673 

3.66 

Total . 

2 

2 

147,682 

22.82 

Train,  engine,  and  yard  service:  1.  All  types . . 

24 

14 

452, 832 

69. 98 

i  An  agreement  between  a  railroad  and  an  i  ndividual  craft  is  counted  as  a  single  agreement.  For  example, 
the  seven  agreements  which  the  Kansas  City  Southern  Railroad  has  with  the  individual  crafts  in  the  main¬ 
tenance  of  equipment  department  are  counted  as  seven  agreements. 

J  See  Interstate  Commerce  Commission,  Forty-Eighth  Annual  Report  on  the  Statistics  of  Railways  in 
the  United  States  for  the  Year  Ended  December  31,  1934.  (Government  Printing  Office,  Washington, 
D.  C.,  1935),  p.  S-33  and  section  A-l,  p.  4-165.  Figures  refer  to  the  average  of  twelve  middle  of  the  months 
counts.  The  employees  on  the  Boston  and  Albany  Railroad  and  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railroad  are  included  in  the  count  for  the  New  York  Central  Railroad.  In  cases  where  agree¬ 
ments  covered  the  first  two  railroads  and  not  the  New  York  Central,  the  average  number  of  employees  has 
been  omitted  from  this  table. 

*  This  does  not  agree  with  the  total  obtained  by  adding  the  number  of  railroads  with  agreements  within 
each  group,  since  the  same  railroad  will  be  counted  several  times  if  it  appears  in  various  occupational  groups. 
Duplications  have  been  eliminated  from  this  total. 

*  This  does  not  agree  with  the  total  obtained  by  adding  the  number  of  employees  on  the  railroads  with 
agreements  within  each  group,  since  the  number  on  the  same  railroads  will  be  counted  several  times  if  it 
appeal^  in  various  occupational  groups.  Duplications  have  been  eliminated  from  this  total. 

*  Railroad  and  number  of  employees  included  under  1  (d)  for  this  occupation. 

Source:  Labor  agreements  and  operating  rules  filed  with  the  National  Mediation  Board,  Washington,  D. 
C.,  for  the  following  railroads:  Atlantic  Coast  Line;  Atchison,  Topeka  and  Santa  Fe;  Baltimore  and  Ohio; 
Boston  and  Albany;  Boston  and  Maine;  Central  of  New  Jersey;  Chesapeake  and  Ohio;  Chicago  and  Alton; 
Chicago,  Burlington  and  Quincy;  Cleveland,  Cincinnati,  Chicago  and  St.  Louis;  Colorado  and  Southern; 
Delaware  and  Hudson;  Great  Northern;  Grand  Trunk  Western  Lines  in  United  States;  Illinois  Central: 
Kansas  City  Southern;  Louisville  and  Nashville;  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie;  Missouri 
Pacific;  New  York  Central;  Northern  Pacific:  Pennsylvania;  St.  Louis-San  Francisco,  i.  e.  Frisco  Lines; 
Southern  Pacific;  Southern  and  Subsidiaries;  Texas  and  Pacific;  Union  Pacific. 
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Extent  of  agreements  between  standard  railroad  labor  organizations  and  twenty-seven 

class  I  railroads  in  the  United  States,  1934 


*  J 

Occupation 

Number  of 
agree¬ 
ments  1 

Number  of 
railroads 
with  agree¬ 
ments 

Average  num¬ 
ber  of  employ¬ 
ees.  J  on  rail¬ 
roads  with 
agreements 

Percentage  of 
all  employees  J 
on  railroads 
with  agree¬ 
ments  or  rules 

Clerks _ 

19 

18 

276,559 
434, 138 
392,456 
232,326 

42.74 

67.09 

60.65 

35.90 

Shopcrafts _ 

17 

14 

Signal  and  telegraph  maintenance... . 

14 

12 

Maintenance  of  way  and  railway  shop  laborers. 
Train  dispatchers,  telegraphers,  towermen,  etc. 
Train,  engine,  and  yard  service _ 

12 

10 

24 

14 

452,832 

69.98 

i  An  agreement  between  a  railroad  and  an  individual  craft  is  counted  as  a  single  agreement.  For  example, 
the  seven  agreements,  which  the  Kansas  City  Southern  Railroad  has  with  the  individual  crafts  in  the 
maintenance  of  equipment  department,  are  counted  as  seven  agreements. 

*  See  Interstate  Commerce  Commission,  Forty-Eighth  Annual  Report  on  the  Statistics  of  Railways  in 
the  United  States  for  the  Year  Ended  December  31,  1934  (Government  Printing  Office,  Washington,  D.  C., 
1935),  p.  S-33  and  section  A-l,  p.  4-165.  Figures  refer  to  the  average  of  twelve  middle  of  the  month  counts. 
The  employees  on  the  Boston  and  Albany  Railroad  and  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railroad  are  included  in  the  count  for  the  New  York  Central  Railroad.  In  cases  where  agreements  covered 
the  first  two  railroads  and  not  the  New  York  Central  the  average  number  of  employees  has  been  omitted 
from  this  table. 

*  The  number  of  employees  on  twenty-seven  class  I  railroads  with  operating  rules  or  with  agreements  with 
standard  labor  organizations  is  647,124. 
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1084  Defend  ants'  Exhibit  JJ 

All  gainful  workers  and  steam  railroad  workers  in  April  19S0  and  all  workers  and 
steam  railroad  workers  on  relief  in  March  1935  for  the  United  States 


Age  in  years 

Census  of  April  1930 

- h 

On  relief  Marchj 

1935 

All  gainful 
workers 

Workers  in 
steam  rail¬ 
road  industry 

Percentage  of 
all  gainful 
workers  in 
steam  rail¬ 
road  industry 

All  workers 

Workers  in 
steam  rail¬ 
road  indus¬ 
try  * 

Percentage  of 
all  workers 
in  steam  rail¬ 
road  industry 

Total . 

48,829,920 

1, 120,951 

2.3 

5.362,238 

1 

155, 478 

2.9 

10  to  64 . . . _ 

46.580,522 

1,079,747 

2.3 

*5, 195,832 

149,951 

2.9 

65  and  over . 

2, 204.967 

40,081 

1.8 

166, 406 

5, 527 

3.3 

Unknown  age _ 

44, 431 

1, 123 

_  _  j 

1 

1  Estimated  on  basis  of  random  2%  sample  for  the  United  States. 

» 16  to  64. 

Sources:  Fifteenth  Census  of  the  United  States,  April  1930,  and  the  Works  Progress  Administration  Census 
of  Workers  on  Relief  March  1935. 

1085  Defendants'  Exhibit  JJ-1 


J  ~ 

Corrected  table ,  all  gainf  ul  workers  and  steam  railroad  workers  in  April  1930  and  all 
workers  and  steam  railroad  workers  on  relief  in  March  1935  for  the  Uiiited  States 


Census  of  April  1930 

On  relief  Marclh 

_ 1 _ 

1935 

Age  in  years 

All  gainful 
workers 

Workers  in 
steam  rail¬ 
road  industry 

Percentage  of 
all  gainful 
workers  in 
steam  rail¬ 
road  industry 

All  workers 

J 

Workers  iii 
steam  raiN 
road  indusf 
try  i 

Percentage  of 
all  workers 
in  steam  rail¬ 
road  industry 

Total . . 

48.829.920 

1,583,067 

3.2 

5.362,238 

155, 47(8 

2.9 

10  to  64 . . . 

46,580,522 
2, 204,967 
44,431 

1,528,987 

52,656 

1,424 

3.3 

*5, 195,832 
166,406 

149,951 

5,5^7 

j 

2.9 

■65  and  over . . . 

2.4 

3.3 

Unknown  age . . 

1  Estimated  on  basis  of  random  2%  sample  for  the  United  States. 

1 16  to  64. 

Sources:  Fifteenth  Census  of  the  United  States,  April  1930,  Vol.  V,  Ch.  VII,  Table  1,  pj.  408-411,  and  the 
Works  Progress  Administration  Census  of  Workers  on  Relief  March  1935. 
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Distribution  of  workers  in  the  steam  railroad  industry  on  relief  in  March  1935,  and 
employed  by  the  railroad  industry  in  January  1934,  by  age,  for  the  United  States 


Percentage  distribution 

Cumulative  percentage  dis¬ 
tribution 

1 

Age  in  years 

Workers  in 

Workers  em- 

- r 

Workers  in 

Workers  em- 

steam  railroad 

ployed  by 

steam  railroad 

ployed  by 

industry  on  re- 

steam  railroad 

industry  on  rel 

steam  railroad 

lief  March 

industry  Janu- 

lief  March 

industry  Janu- 

1935“ 

ary  1934 

1935  <* 

_ L 

ary  1934 

Total _ 

100.0 

100.0 

TH 

Under  20 . — 

6  0. 5 

0.1 

100.  d 

100.0 

20-24 . 

4.2 

2.7 

99.5 

99.9 

25-34 . . . . . 

26.0 

20.9 

95.3 

97.2 

35-44 . . . . . . 

29.7 

30.3 

69.3 

76.3 

45-54 . . . . . . . 

23.2 

28.3 

39.6 

46.0 

55-64 . . . _ . 

12.8 

14.1 

16.4 

17.7 

65+ . 

3.6 

3.6 

M 

3.6 

TTnlmown  _ - _ 

i 

•  Estimated  on  basis  of  random  2%  sample  for  the  United  States. 

*  Includes  relief  workers  16  to  19  years  of  age. 

Sources:  Works  Progress  Administration  Census  of  Workers  on  Relief  March  1935;  Study  of  January  1934 
of  Railroad  Employees  by  Federal  Coordinator  of  Transportation. 
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Median  age  workers  in  steam  railroad  industry: 


On  relief  March  1935 _ . _ 41.0  years 

Employed  in  January  1934 _ 43.7  years 


1087  Defendants’  Exhibit  LL 

Estimated  cost  of  maintaining  public  unemployment  relief  cases ,  with  one  or  more 
workers  usually  employed  in  the  steam  railroad  industry,  in  March  1985 ,  in  the 
United  States 


1.  Estimated  number  of  relief  cases  -with  one  or  more  workers  usually 

employed  in  the  steam  railroad  industry  on  relief  in  March 

1935 . .  144,  000 

(Source:  Based  on  2%  random  sample  of  Census  of  Work¬ 
ers  on  Relief  in  March  1935,  Division  of  Social  Research,  Works 
Progress  Administration.) 

2.  Average  total  cost  to  Federal,  State,  and  Local  governments  of 

maintaining  a  relief  case  for  the  month  of  March  1935 _  *$36.  44 

3.  Estimated  total  cost  to  Federal,  State  and  Local  governments  of 

maintaining  relief  cases  with  one  or  more  workers  usually  em¬ 
ployed  in  the  steam  railroad  industry  for  the  month  of  March 
1935  (item  1  multiplied  by  item  2) _ $5,  247,  000 

4.  Percentage  of  total  relief  cost  for  month  of  March  1935  contributed 

by  Federal  government _  *77.  7% 

5.  Percentage  of  total  relief  cost  for  month  of  March  1935  contributed 

by  State  and  Local  governments _  *22.  3% 

6.  Estimated  cost  to  Federal  government  of  maintaining  relief  cases 

with  one  or  more  workers  usually  employed  in  the  steam  railroad 
industry  during  March  1935  (item  3  multiplied  by  item  4) _ $4,  077,  000 

7.  Estimated  cost  to  State  and  Local  governments  of  maintaining 

relief  cases  with  one  or  more  workers  usually  employed  in  the 
steam  railroad  industry  during  March  1935  (item  3  multiplied 
by  item  5) _ $1,  170,  000 


1088  Defendants’  Exhibit  LLr-1 

Corrected  table — Estimated  cost  of  maintaining  public  unemployment  relief  cases,  with 
one  or  more  workers  usually  employed  in  the  steam  railroad  industry,  in  March  1985 
in  the  United  States 


1.  Estimated  number  of  relief  cases  with  one  or  more  workers  usually 

employed  in  the  steam  railroad  industry  on  relief  in  March  1935-  144,  000 

(Source:  Based  on  2%  random  sample  of  Census  of  Work¬ 
ers  on  Relief  in  March  1935,  Division  of  Social  Research,  Works 
Progress  Administration.) 

2.  Average  total  cost  to  Federal,  State  and  Local  governments  of 

maintaining  a  relief  case  for  the  month  of  March  1935 _  *$34.  31 

3.  Estimated  total  cost  to  Federal,  State  and  Local  governments  of 

maintaining  relief  cases  with  one  or  more  workers  usually  em¬ 
ployed  in  the  steam  railroad  industry  for  the  month  of  March 
1935  (item  1  multiplied  by  item  2) _ $4,  941,  000 

4.  Percentage  of  total  relief  cost  for  month  of  March  1935,  contributed 

by  Federal  government _  *77.  7% 

5.  Percentage  of  total  relief  cost  for  month  of  March  1935,  contributed 

by  State  and  Local  governments _  *22.  3% 

6.  Estimated  cost  to  Federal  government  of  maintaining  relief  cases 

with  one  or  more  workers  usually  employed  in  the  steam  railroad 
industry  during  March  1935  (item  3  multiplied  by  item  4) _ $3,  839,  000 


*  Source:  Division  of  Research,  Statistics  and  Records,  Works  Progress  Administration. 
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Corrected  table — Estimated  cost  of  maintaining  public  unemployment  relief  cases ,  with 
one  or  more  workers  usually  employed  in  the  steam  railroad  industry ,  in  March 
1985  in  the  United  States— -Continued 


7.  Estimated  cost  to  State  and  Local  governments  of  maintaining  re¬ 
lief  cases  with  one  or  more  workers  usually  employed  in  the 
steam  railroad  industry  during  March  1935  (item  3  multiplied 
by  item  5) _ 


j$l,  102,  000 


1089 


Defendants7  Exhibit  MM 


Estimated  cost  of  maintaining  public  unemployment  relief  cases  with  one  or  more 
workers  usually  employed  in  the  steam  railroad  industry  for  the  fiscal  year  July 
1984  to  June  1985  for  the  United  States 

1.  Estimated  number  of  relief  cases  with  one  or  more  workers  usually 

employed  in  the  steam  railroad  industry  on  relief  in  March 

1935 . . .  144,000 

(Source:  Based  on  2%  random  sample  of  Census  of  Workers 
on  Relief  for  March  1935,  Division  of  Social  Research,  Works 
Progress  Administration.) 

2.  Estimated  average  number  per  month,  of  relief  cases  with  one  or 

more  workers  usually  employed  in  the  steam  railroad  industry, 
on  relief  during  the  fiscal  year  July  1934  to  June  1935,  inclus¬ 
ive _  132, 000 

a.  Average  total  relief  case  load  for  fiscal  year 

1934-1935 . $5,056,000* 

b.  Relief  case  load  as  of  March  1935 _ $5,  493,  000*  [ 

c.  Ratio  of  average  case  load  for  fiscal  year 

1934-1935,  to  case  load  in  March  1935  (a 

divided  by  b) _  .92* 

d.  Estimated  average  number  per  month  of 

relief  cases  with  one  or  more  workers  usu¬ 
ally  employed  in  the  steam  railroad  indus¬ 
try,  132,000  (item  1  multiplied  by  item  2c) .  ! 

3.  Average  total  cost  per  month  to  Federal,  State,  and  Local  govern¬ 

ments  of  relief  case,  for  fiscal  year  July  1934  to  June  1935---- 

4.  Estimated  average  cost  per  month  to  Federal,  State,  and  Local 

governments  of  maintaining  relief  cases  with  one  or  more  work¬ 
ers  usually  employed  in  the  steam  railroad  industry  for  fiscal 
year  June  1934  to  June  1935  (item  2  multiplied  by  item  3) _ 

5.  Estimated  total  cost  to  Federal,  State,  and  Local  governments  of 

maintaining  relief  cases  with  one  or  more  workers  usually  em¬ 
ployed  in  the  steam  railroad  industry  for  the  fiscal  year  June 

1934  to  June  1935  (item  4  multiplied  by  12  (months)) . .  $53,  316,  000 

1090  6.  Percentage  of  total  relief  cost  contributed  by  Federal  gov-  ! 

emment  during  fiscal  year  July  193^June  1935 _  *76.  7% 

7.  Percentage  of  total  relief  cost  contributed  by  State  and  Local 

governments  for  fiscal  year  July  1934  to  June  1935 - j  *23.  3% 

8.  Estimated  total  cost  to  Federal  government  of  maintaining  relief 

cases  with  one  or  more  workers  usually  employed  in  the  steam 
railroad  industry  for  the  fiscal  year  July  1934-June  1935  (item 
5  multiplied  by  item  6) _ $40,  893,  000 

9.  Estimated  cost  to  State  and  Local  governments  of  maintaining 

relief  cases  with  one  or  more  workers  usually  employed  in  the  ! 

steam  railroad  industry  for  the  fiscal  year  July  1934-^ June  1935 

(item  5  multiplied  by  item  7) _  $12,  423,  000 

•  Source:  Division  of  Research,  Statistics  and  Records,  Works  Progress  Administration. 


*$33.  66 


$4,  443,  000 
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PURSUIT  REACTION 


DIGITAL  REACTION 


FOOT  REACTION 


8-11  12-15  16-19  20s  30s  40s  50s  60s 

AGE  —  SEMI- DECADES 
FIGURE  2 

Changes  in  reaction  time  with  age. 
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70s  80s 


DIGITAL  EXTENSION -FLEXION  SPEED 


/^ROTARY  MOTILITY-  DOM.  HANC^ 


ROTARY  MOTILITY- SUB.  HAND' 


MANUAL  REACH  AND  GRASP 


12-15  16- 19  20s  30s  40s  50s  60s 

AGE  -  SEMI-DECADES 
FIGURE  I 

Changes  in  manual  motility  with  age. 
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Defendants’  Exhibit  QQ 


(■■■■■■■■■■■■■a  uunuu  ■■■■■■■■■■ 


!■■■■■■■■■■!■■■■■■■■■■  ■■■■■■■■■■  ■■■■■■■■■■ 
iiMWMimimiwn— 

!■■■■■■■■■■  ■■■■■■■■■■  ■■■■■■■■■■ 

i  ■■■—■■■■  ■■■■■■■■■■  ■■■■■■HU 

I  ■■■■■■IUIII ■■■■■■■■■■■■■■■■■■■■ ■■■■■■ 


S2B33BC: 
sasMana: 

■■■■■■■l 
■■■■■■■■■I 


!■»— I 


■■■■■■■■■■I 

■■■■■■■■■■I 


IF? 


IV  HI 
lk.« 


ma: 


isr^E  1 1 


ii 


i«r. 


rj 


i\ii 


■  tiir  ?’■■■■■ 

Ffmj  !■  ^■■■■a 
■<?iia';vnaaa 

■  ?l  !■>■%■■■ 
■■I  IK  ?■?■■■ 

■in  iBcasaaa 

1 1  km  mv  an 

II^IIKICIU 

■Bl  IIJIwUI 
j  ■■!  IB  ?■»?■■■ 

■■na^acBaa 

iKinvisaa 

|?nrii>;i| 

[an  ibcb^bw 
imiB^aaBB 

|T  1!  [■»«■■ 

K  1IM  ill 
^TIIl'I'II 

IIIILII 

ik::iiv'iAii; 

■  <r;inMB«BB 

:;v  ia^avEa 

vi:  !■?■.!■■ 
lik'iik'inaa 
; I  aaav'vvid 
FaaarcLvM 

|aaaac,raaal 
■niTiM 
■aaas  al 

isaawasa 


■■■I 


taiFJi 
E  «l 
:•■"  l 
f:rjn 

r  jii 


ICil 


ia:.a—\r 

lafcaaaa^i 


mam 

■n 


it:ai 

R«l 

latiai 

■K4I 

laFiai 


i  (aar; 
naab: 


IHIC:D 

laii.n 

iai  c.ti 

IBM  II 

iai  «*n 

IBF  ^1 II 

■I  II 


iiivii'nn 

isaa?aa?aai 
baacnacibai 
|>ia,\  aa.vaai 
naakUMai 
riaasaacaai 


ICU^I 


■iaaaan nr  a 
■aaaaaaai  m  f 
■aaaaaaai  «aat 
Minn  iaac 
:i  aaaaaaai  iaac 

Baaaaaaaaaa 
■  ■■■■■■■■■■  ■: 


■■■■■■■I 


■■■■■■i  aaaaaai 


lavta^i 

.vcaaai 


:sav: 


loi 


IvBBM 


i  a.' i 

ii  ii 


lurai'i: 


■■■■Biiaaa 


!■■■■■» 
taaaaaK 
■■■at  i 
■  am 
■aaatl 
:saas3 


laaaaai 

lanaaai 

liaaaaai 
i  laaaaai 
■auaaai 


i  a.*i 


ia  aaai 
ia  ajai 


laaaaai 

laaaaai 


■aaaavraa^ai 

■a^aas.  ■■-<■■ 

■■£■■% aa\ai 
urraanaauai 

iKii'Mr^ai 

■■□■a#  aa^  ai 
ii  aaaaaa^ai 

iLkaaaaaaai 

inaaaaaaaai 

!■■■■■■■■■! 

inaaaaaaaai 


■■■■■■■■■■■■■■■aaaaaaai 


ia ■■■■■■■■■■■■■■■! 


!■■■■■■■■■■ aaaaaaczaaai 


■■■■■■■■■a  ■■■■■■■■nr.: 
■■■■■■■■■a  aauanan  * 


!■■■■■■■■■»!■■■■ 


!■■■■■  ■■■■■■«) 
■aaar  naaaanai 
■■■■ w uaaaaac  i 


■■■■■■■■a 

■■■■■■■■■I 

(■■■■■■■■l 


■■■■■■■■I ■■■■■■■■>■ ■■■■■■■■■■ ■■■■■■■■■■■■■■ 

■^■aaaaaaa ■■■■■■■■■■ ■■■■■■■■■■■■■■■■■■■■■■■■ 

[■■■■■■■■■a  aaatiaam  aaaaaaaaaa  aa^aaaaatea  ■■■■ 
■■■■■■■■■a ■■■■■■■■■■■■■■■■*■■■■■■■■■■■■■■■■■ 

■■■■■■■■■r/'^ik-c//^,^  7Jr^/*ii  -r  jv/>r.i«kr.4i»a 

■■■■■■■■a  *■■■■■■■■■  •*■■■■:*■■■■  ■aaasaac.aiaaaa 


■■■■■■■■■■■■■■■■I 
■§■■■■■■■■■■■■■1 

::=33::ax=s:3 


■■■■■■■■■■■■■■■a 

■■■■■■■■■■■■■■■■I 


■aaaaaaai 

■■■BBBBBI 
I  BaaaaBBBi 


ia*MiaaaisaaEzaa»aaai*3EisissBiaaaa: ; 
l»iaillBIlll»IB3IXailIBZBIIISIIB|II 
- IZIiaiBBIBlIBB BBIBBIIIIIIBBBBBBSI 

■iiaHirBiaassiiBsaaiuEainEBiaiz 
iiaiii»uiiuuiiaaiBaiBiaBBiil 

■iaBaaaaaaaaaBBaaaaBBBBBBBBBBHBBBl 

■■■■■Eaaaaaaaa ■■■■■■■■■■ BaaBaaaaBBBBaaaaBBBBBaaBBBBaBBi 


(■■■■a  BBaaaaaaaa  aaai 


laaaaaaaBB aaaai 
laaaaaBaBa aaaai 
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1095  Defendants’  Exhibit  RR 

Average  scores  for  representative  psychological  capacities  throughout  human  life 


Measured  capacities 


Visual  Acuteness 1 * * _ 

Motility: 

Rotary  Speed  * _ 

Reach  Precision  * _ 

Hand  Promptness J. 
Foot  Promptness 
Immediate  Memory 4... 
Judgment  for  Position » 
**  Good  Judgment”® _ 


Age  groups  of  men  (population  324) 


B  (31) 
10-17 

C  (49) 
18-29 

D  (79) 
30-49 

11) 

19 

100 

98 

96 

77 

148 

170 

169 

150 

1.30 

1. 20 

1.23 

i 

.34 

0.23 

0. 21 

0.21 

o 

.20 

0.26 

0. 21 

0.21 

0 

.22 

60 

76 

80 

51 

57 

76 

79 

67 

32 

41 

34 

1 

1 

F  (54) 
70-89 


48 

129 

1. 

0. 

0. 

37 

54 

23 


1  Measured  with  glasses  if  regularly  worn.  The  score  means  are  in  terms  of  relative  pet  cent. 

1  Number  of  quarter  turns  of  the  crank  of  a  small  hand-drill  mechanism  executed  by  the  dominant  hand  in 
10  seconds. 

*  Score  in  terms  of  seconds. 

4  Number  of  letters  correctly  coded  in  5  minutes. 

4  Accuracy  in  judging  spatial  relations.  Perfect  score  equals  100. 

•An  intelligence  test.  Score  given  in  number  of  correct  items.  Perfect  score  equals  60. 


m® 
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The  Mean  Intelligence  Scores  Plotted  by  Decades  and  Semi-Decades  for 
the  Populations  over  12  Years  of  Age  Studied  in  Two  Cities  with  Results 
for  Both  Sexes  Combined. 

Initial  rise  during  the  period  of  growth  shows  Pearson  r,  -fO.SO.  Decline  from 

early  to  late  maturity,  r,  —0.30  and  — 0.39. 
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1098  DEFENDANTS*  EXHIBIT  UU 


Comparison  of  test  scores 


Old 

Young 

. 

Old 

Young 

Ingen.: 

Mpati 

5.60 

7.47 

Art.  Lang.: 

28.8 

49.1 

5.81 

8.25 

25.8 

40.5 

S.  D 

2.36 

2.00 

12.5 

13.8 

Syn.  Ant.: 

Mftan  _  _____ 

47. 5 

38.5 

Syn.  D.: 

57.6 

77.2 

Med . 

50.2 

43.2 

58.4 

78.1 

S  TV 

S.9 

12.7 

11.4 

10.0 

No.  Series: 

Mftan 

S.  5 

12.5 

Word  M.: 

210 

242 

Mpd 

10.1 

13.5 

212 

228 

s  n 

4.75 

3.22 

64.9 

68.2 

Anal.: 

Mpati 

21.0 

24.3 

Arith.: 

7.87 

9. 81 

Med . . . 

21.7 

25.2 

8.69 

10.85 

S  D 

3.3 

2.9 

2.59 

2.17 

1099  Defendants’  Exhibit  W 

Number  of  employees  retired  during  year  1934- 


Pac. 

Lines 

S.  S. 
Lines 

T.  & 
N.  O. 

P.  E. 
Ry. 

N.  W. 
P. 

S.  D.  & 
A.  E. 

Total 

Retired  at  age  70  or  over  with  pension  or  gratuity.. 
Retired  at  age  70  or  over  without  pension  or  gratuity. 

30 

1 

6 

3 

0 

0 

40 

20 

0 

6 

4 

0 

0 

30 

Retired  at  ages  65  to  70  for  disability  or  incapacity 

with  pension  or  gratuity . . . . 

89 

1 

13 

4 

2 

0 

109 

Retired  at  ages  65  to  70  for  disability  or  incapacity 

without  pension  or  gratuity - - 

0 

0 

0 

1 

0 

0 

1 

Retired  at  ages  below  65  for  disability  or  incapacity 

10 

with  pension  or  gratuity...; _  _  _ 

120 

2 

23 

4 

0 

159 

Retired  at  ages  below  65  for  disability  or  incapacity 

without  pension  or  gratuity _ 

2 

0 

25 

3 

o 

0 

30 

Total . — . . . . 

261 

4 

73 

19 

12 

0 

369 

Number  of  employees  retired  during  year  1935 


f 

Pac. 

Lines 

S.  S. 
Lines 

T.& 
N.  O. 

P.E. 

Ry. 

N.  W. 
P. 

S.D.& 
A.  E. 

Total 

Retired  at  age  70  or  over  with  pension  or  gratuity. . 

66 

2 

23 

10 

4 

2 

107 

Retired  at  age  70  or  over  without  pension  or  gratuity. 

33 

2 

3 

7 

1 

5 

51 

Retired  at  ages  65  to  70  for  disability  or  incapacity 

with  pension  or  gratuity . ... . . . 

68 

0 

16 

5 

2 

0 

91 

Retired  at  ages  65  to  70  for  disability  or  incapacity 
without  pension  or  gratuity _ - _ 

0 

0 

2 

1 

0 

0 

3 

Retired  at  ages  below  65  for  disability  or  incapacity 

24 

with  pension  or  gratuity _ _ 

93 

0 

2 

4 

1 

124 

Retired  at  ages  below  65  for  disability  or  incapacity 

without  pension  or  gratuity. _ _ _ 

2 

1 

18 

4 

0 

0 

25 

Total . . . . 

262 

5 

86 

29 

11 

8 

401 

i 
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Estimated  future  disbursements  to  pensioners  under  conditions  existing  prior  to 
enactment  of  the  Railroad  Retirement  Act  of  19S5 


Pensioners 


Future 


Pensioners 


Future 


Year 


on  rolls 


retire- 


Total 


July  l,  1936 


ments 


1936  * 

1937.. 
1938- 

1939.. 
1940- 

1941.. 

1942- 

1943- 

1944- 

1945- 

1946.. 

1947.. 
1948„ 
1949- 

1950.. 


$18,000,000 
32,317,000 
29,012,000 
25,986,000 
23, 195, 000 
20,611,000 
18,215,000 
15,996,000 
13,944,000 
12,057,000 
10,331,000 
8,764,000 
7,355.000 
6, 101,000 
4,997,000 


$606,000 
6, 160, 000 
10, 693, 000 
14,909,000 
18,857,000 
22, 595, 000 
26, 177,000 
29.628,000 
32,972,000 
36, 232, 000 
39,439,000 
42,614,000 
45.752,000 
48,820,000 
51, 796, 000 


$18, 606,000 
38,477,000 
39, 705, 000 
40,895,000 
42,052,000 
43, 206,000 
44,392,000 
45,624,000 
46, 916, 000 
48, 289,000 
49, 770, 000 
51,378,000 
53, 107, 000 
54, 921, 000 
56, 793, 000 


Year 


1951. 

1952. 

1953. 

1954. 

1955. 

1956. 

1957. 

1958. 

1959. 

1960. 

1961. 

1962. 

1963. 

1964. 

1965. 


on  rolls  retire- 

July  1, 1936  ments 


4,039,000 
3,218,000 
2, 527, 000 
1,955,000 
1,490.000 
1,119,000 
830,000 
609,000 
443,000 
322,000 
233,000 
170,000 
125,000 
92,000 
69,000 


54, 666, 000i 
57, 395,000 
59,948,000 
62,294,000 
64,502,000 
66, 475,  OOQ 
68,093,000 
69, 401,000 
70, 574, 000 
71,513,000 
72. 148, 000 
72, 612,000 
72,929.000 
73,059,000 
73,090,000 


Total 


58,705,000 
60,613,000 
62,475,000 
64,249,000 
65,992,000 
67,594,000 
68,923,000 
70,010,000 
71,017,000 
71,835,000 
72,381,000 
72,782,000 
73,054,000 
73, 151, 000 
73, 159, 000 


i  Six  months. 

1101  Defendants’  Exhibit  XX 

The  percentage  of  the  probability  of  a  new  entrant  withdrawing  before  completing  SO 
years  of  service  that  is  attributable  to  voluntary  withdrawals — 7  railroads 


• 

July  1,  1924- 
July  1.  1929, 
experience 

July  1, 1929- 
Dec.  31,  1933, 
experience 

Probability  of  withdrawing  before  completing  30  years’  service: 

a.  Continuous  service  basis  * . . . 

0. 7816 
.5023 
.2793 

35. 7% 

0.9569 
•  89S4 
.0585 

6.0% 

b.  Continuous  service  basis  eliminating  voluntary  withdrawals. . 

c.  Difference  (a— b) . . . . . . 

Percentage  of  difference  to  total  probability  of  withdrawal  before  completing 
30  years’  service  (c/a) — . . . . . . . . 

1  Includes  under  the  heading  of  withdrawals,  resignations,  discharges,  furloughs  exceeding  one  year,  and 
all  permanent  separations  except  retirements. 


1102  Defendants’  Exhibit  YY 

Agreement  With  the  Brotherhood  of  Locomotive 

Engineers  of  the  Chicago  and  Alton  Railroad  j 
Rates  of  pay  effective  July  15, 1927.  Rules  effective  December  1, 1930 

*  *  4c  4c  4c  4c  I  4c 

Article  22 

(a)  No  engineer  shall  be  discharged,  suspended,  or  have  notation 
placed  against  his  record  without  just  or  sufficient  cause.  When  an 
engineer  is  charged  with  an  offense  which  would  warrant  his  suspen¬ 
sion  or  discharge,  if  sustained,  no  suspension  or  discharge  shall  be 
inflicted  without  a  thorough  investigation.  Hearing  to  be  held  within 
five  (5)  days  before  the  Official  having  jurisdiction,  at  which  time  he 
may  have  his  Chairman  assist  him  in  the  investigation,  who  will  be 
permitted  to  examine  witnesses.  He  and  his  representatives  shall  be 


Engineers  for  the 
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furnished  with  a  copy  of  the  evidence  brought  out  at  such  investiga¬ 
tion,  which  will  be  the  basis  for  discipline  administered. 

(b)  If  the  engineer  is  not  satisfied  with  the  result  of  the  investiga¬ 
tion,  he  shall  have  the  right  to  appeal  his  case  through  the  General 
Chairman  to  the  proper  officers.  In  case  of  discharge  or  suspension, 
if  the  engineer  is  subsequently  found  to  be  innocent,  he  shall  be  rein¬ 
stated,  and  if  a  regular  engineer,  be  paid  for  all  time  he  would  have 
made  on  his  engine  or  job  during  the  period  of  suspension  or  dis- 
charge;  if  an  extra  man,  he  will  be  paid  a  minimum  day  for  each  day 
lost.  If  the  notation  against  his  record  is  decided  to  be  unjust, 
it  will  be  corrected.  When  a  notation  is  entered  against 
1103  an  engineer’s  record,  he  will  be  furnished  a  copy. 

(c)  Any  complaint  or  evidence  against  an  engineer  which 
may  affect  his  rights  or  employment  shall  be  in  writing,  and  he  shall 
be  furnished  with  a  copy  of  the  complaint. 

(d)  When  an  engineer  requests  additional  time  for  the  investiga¬ 
tion,  it  will  be  granted,  and  no  compensation  for  such  time  will  be 
allowed. 

Note. — 1.  It  is  understood  that  under  Article  22  no  notation  wall 
be  placed  against  an  engineer’s  record  without  just  and  sufficient 
cause,  subject  to  appeal. 

2.  Engineers  will  be  allowed  to  have  representatives  present,  if 
they  so  desire,  wrhen  called  upon  to  give  a  verbatim  statement  to 
officials,  copy  of  such  statement  to  be  furnished  to  engineers  and  their 
representatives. 

3.  When  an  engineer  is  charged  with  an  offense  w’hich  may  war¬ 
rant  his  dismissal  from  the  service,  such  action  will  not  be  taken, 
without  a  thorough  investigation  before  officials  having  jurisdiction 
at  wilich  investigation  he  may  have  representatives  of  his  organiza¬ 
tion  or  an  employee  of  his  choice  to  represent  him. 

4.  When  an  engineer  is  called  for  such  investigation  he  will  be 
notified  for  what  purpose  he  is  called. 

5.  Witnesses  may  be  examined  separately  or  may  be  heard  to¬ 
gether,  should  the  interested  engineer  make  his  preference  known. 

j 

******* 

Article  24 

__  i 

(a)  Engineers  will  be  regularly  assigned  to  runs  or  engines  in  the 
order  of  their  choice,  competency  and  seniority  to  govern.  The 
seniority  of  hired  engineers  will  be  governed  by  the  provisions  of 
Article  No.  42. 

******* 


Article  35 

(a)  An  engineer  shall  not  be  allowed  a  leave  of  absence  to 
1104  engage  in  other  business  for  longer  than  ninety  (90)  calendar 
days,  unless  permitted  by  agreement  between  the  Committee 
and  proper  official  subject  to  appeal. 

(b)  Engineers  off  on  leave  of  absence  shall  be  entitled  to  seniority 
rights  provided  they  notify  their  Local  Chairman  in  writing  that  they 
are  off  on  leave  of  absence  and  request  their  rights  held  for  them. 
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(c)  An  engineer  off  on  sick  leave  shall  be  entitled  to  his  |  seniority 
rights  on  his  return. 

(d)  Engineers  will  not  be  required  to  request  leave  of  absence  in 

order,  to  protect  their  seniority,  as  same  will  be  retained  by  them, 

while  filling  positions  as  officers  of  this  railroad  or  when  filling  positions 

as  representatives  of  their  organization. 

*  *  *  *  *  *  !  * 


Article  42 

(a)  Firemen  shall  rank  on  the  firemen’s  roster  from  the  date  of  their 
first  service  as  firemen  when  called  for  such  service,  except  a^  provided 
in  Section  (k),.and,  when  qualified  shall  be  promoted  to  positions  as 
engineers  in  accordance  with  the  following  rules: 

(b)  Firemen  shall  be  examined  for  promotion  according  to  seniority 
on  the  firemen’s  roster,  and  those  passing  the  required  examination 
shall  be  given  certificates  of  qualification,  and,  when  promoted,  shall 
hold  their  same  relative  standing  in  the  service  to  which  assigned. 

(c)  If  for  any  reason  the  senior  eligible  fireman  or  engineer  to  be 
hired  is  not  available,  and  junior  qualified  fireman  is  promoted  and 
used  in  actual  service  out  of  his  turn,  whatever  standing  tjhe  junior 
fireman  so  used  establishes  shall  go  to  the  credit  of  the  senior  eligible 
fireman  or  engineer  to  be  hired,  provided  the  engineer  to  be  hired  is 
available  and  qualifies  within  thirty  days.  As  soon  as  the  senior  fire¬ 
man  or  engineer  to  be  hired  is  available,  as  provided  herein,  he  shall 
displace  the  junior  fireman,  who  shall  drop  back  into  whatever  place 

he  would  have  held  had  the  senior  fireman  to  be  promoted  or 
1105  engineer  to  be  hired  had  been  available  and  the  junior  fireman 
not  used. 

Note. — Qualification,  as  referred  to  herein,  is  not  intended  to 
include  learning  of  road  or  signals. 

(d)  As  soon  as  a  fireman  is  promoted,  he  will  be  notified  p  writing 
by  the  proper  official  of  the  Company  of  the  date  of  his  promotion, 
and  unless  he  files  a  written  protest  within  sixty  days  against  such 
date,  he  cannot  thereafter  have  it  changed.  When  a  date  of  promotion 
has  been  established  in  accordance  with  regulations,  such  date  shall 
be  posted,  and  if  not  challenged  in  writing  within  sixty  days  after 
such  posting,  no  protest  against  such  date  shall  afterwards  be  heard. 

(e)  No  fireman  shall  be  deprived  of  his  rights  to  examination,  nor  to 

promotion  in  accordance  with  his  relative  standing  on  the  j  fireman’s 
roster,  because  of  any  failure  to  take  his  examination  by  reason  of  the 
requirements  of  the  Company’s  service,  by  sickness,  or  by  other  proper 
leave  of  absence;  provided,  that  upon  his  return  he  shall  be  immedi¬ 
ately  called  and  required  to  take  examination  and  accept  proper 
assignment.  .  j 

(f)  The  posting  of  notice  of  seniority  rank,  as  per  Section  (d)  shall 
be  done  within  ten  days  following  date  of  promotion,  and  such  notice 
shall  be  posted  on  every  bulletin  board  of  the  seniority  district  on 
which  the  man  holds  rank. 

(g)  Firemen  having  successfully  passed  qualifying  examination  shall 
be  eligible  as  engineers.  Promotion  and  the  establishment  j  of  a  date 
of  seniority  as  engineer,  as  provided  herein,  shall  date  from  the  first 
service  as  engineer  when  called  for  such  service,  provided  there  are  no 
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demoted  engineers  back  firing.  No  demoted  engineer  ■will  be  per¬ 
mitted  to  hold  a  run  as  fireman  on  any  seniority  district  while  a  junior 
engineer  is  working  on  the  engineers’  extra  list,  or  holding  a  regular 
assignment  as  engineer  on  such  seniority  district. 

NoTE.—-On  roads  where  promotion  is  to  road  service  only, 

1106  promotion  and  establishment  of  seniority  date  as  road  engineer 

will  obtain.  ‘ 

(h)  On  a  seniority  district  where  firemen  are  required  to  fire  less 
than  three  years,  all  engineers  will  be  hired; 

If  required  to  fire  three  and  less  than  four  years,  one  promoted  and 
one  hired. 

If  required  to  fire  four  and  less  than  five  years,  two  promoted  and 
one  hired. 

If  required  to  fire  five  and  less  than  six  years,  three  promoted  to 
one  hired. 

If  required  to  fire  six  and  less  than  seven  years,  four  promoted  to 
one  hired. 

If  required  to  fire  seven  and  less  than  eight  years,  five  promoted  to 
one  hired. 

On  seniority  districts  where  firemen  are  required  to  fire  eight  years 
or  more,  all  engineers  will  be  promoted. 

The  foregoing  will  not  prevent  committees  from  having  discharged 
engineers  re-employed  or  reinstated  on  their  former  seniority  districts 
at  any  time. 

(i)  If  the  engineer  to  be  hired  is  not  available,  when  needed,  and 
the  senior  qualified  fireman  is  promoted,  the  date  of  seniority  thus 
established  shall  fix  the  standing  of  the  hired  engineer,  who,  if  avail¬ 
able  and  qualified  within  thirty  days  from  date  senior  qualified  fire¬ 
man  is  promoted,  will  rank  immediately  ahead  of  the  promoted 
fireman.  The  promoted  fireman  will  retain  his  date  of  seniority  as 
engineer  and  will  be  counted  in  proportion  of  promotions. 

(j)  In  case  an  engineer  is  hired  and  used  in  actual  service,  when,, 
under  requirements  of  Section  (h),  a  fireman  (or  firemen),  should  have 
been  promoted,  the  date  of  seniority  thus  established  shall  fix  the 
standing  of  the  senior  qualified  fireman  (or  firemen),  due  to  be  pro¬ 
moted,  providing  he  or  they  are  eligible  and  qualify  within  thirty 
days,  wrho  shall  rank  immediately  ahead  of  the  hired  engineer  on  the 

engineers’  seniority  list.  The  hired  engineer  will  retain  his  date 

1107  of  seniority,  and  be  counted  in  proportion  of  engineers  to  be 
hired. 

(k)  The  seniority  date  of  the  hired  engineer  shall  be  the  date 
of  his  first  service  as  engineer,  except  as  provided  in  Sections  (c),  (i),. 
and  (j)  of  this  Article.  It  is  further  provided  that  engineers  hired, 
or  permanently  transferred  from  one  seniority  district  to  another  on 
any  railroad,  shall  be  given  a  date  of  seniority  as  fireman  corresponding 
with  their  date  as  engineer. 

(l)  When  firemen  are  promoted  to  engineers  they  will  be  required 
to  ride  a  freight  engine  one  trip  or  more,  if  necessary,  to  qualify  over 
each  division  they  are  required  to  work. 

Article  43 

(a)  When,  for  any  cause,  it  becomes  necessary  to  reduce  the  num¬ 
ber  of  engineers  on  the  engineers’  working  lists  on  any  seniority  dis- 
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trict,  those  taken  off  may,  if  they  so  elect,  displace  any  firemen  their 

•  •  <1  i  •  •  j  i  •  i  1  <1  11  •  4 • « • 


1st — That  no  reduction  will  be  made  so  long  as  those  in  assigned 
or  extra  passenger  service  are  earning  the  equivalent  of  4,000  miles, 
per  month;  in  assigned,  pooled  or  chain-gang  freight,  or  other  service 
paying  freight  rates,  are  averaging  the  equivalent  of  3,200  miles  per 
month. 

2nd — That  when  reductions  are  made  they  shall  be  in  reverse  order 
of  seniority. 

3rd — In  regulating  the  working  lists  in  the  respective!  classes  of 
service,  each  list  will  be  handled  separately. 

(b)  When  hired  engineers  are  laid  off  on  account  of  reduction  in 
service,  they  will  retain  all  seniority  rights,  provided  they  return  to 
actual  service  within  thirty  days  from  the  date  their  services  are 
required. 

(c)  Engineers  taken  off  under  this  rule  shall  be  returned!  to  service 
as  engineers  in  the  order  of  their  seniority  as  engineers,  afid  as  soon 
as  it  can  be  shown  that  engineers  in  assigned  or  extra  passenger 

service  can  earn  the  equivalent  of  4,800  miles  per  month;  in 
1108  assigned,  pooled,  chain-gang  or  other  regular  service  paying 
freight  rates,  the  equivalent  of  3,800  miles  per  montn. 
******** 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation)) 


1109  DEFENDANTS*  EXHIBIT  ZZ 

Agreement,  Chicago  &  Alton  Railroad,  Rules  and  Schedule  of  Wages 

for  Engineers  and  Firemen 

•  I 

Rates  of  pay  effective  July  1, 1924.  Rules  effective  December  1, 1924 
*  *  *  *  *  *  * 

Article  No.  22 

(a)  No  engineer,  fireman,  helper,  hostler,  or  hostler  helper  shall  be 
discharged,  suspended,  or  have  notation  placed  against  his  record 
without  just  or  sufficient  cause.  When  an  engineer,  fireman,  helper, 
hostler,  or  hostler  helper  is  charged  with  an  offense  which  would  war¬ 
rant  his  suspension  or  discharge,  if  sustained,  no  suspension  or  dis¬ 
charge  shall  be  inflicted  without  a  thorough  investigation.  ^  Hearing  to 
be  held  within  five  (5)  days  before  the  official  having  jurisdiction,  at 
which  time  he  may  have  his  Chairman  assist  him  in  the  investigation, 
who  will  be  permitted  to  examine  witnesses.  He  and  his  representa¬ 
tives  shall  be  furnished  with  a  copy  of  the  evidence  brought  out  at 
such  investigation,  which  will  be  the  basis  for  discipline  administered. 
When  an  engineer,  fireman,  helper,  hostler,  or  hostler  helper  is  called 
for  investigation  he  shall  be  notified  for  what  purpose  he  is  palled. 

(b)  If  the  engineer,  fireman,  helper,  hostler,  or  hostler  helper  is  not 
satisfied  with  the  result  of  the  investigation,  he  shall  have  the  right 
to  appeal  his  case  through  the  General  Chairman  to  the  proper 
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Officers.  In  case  of  discharge  or  suspension,  if  the  employee  is 
subsequently  found  to  be  innocent,  he  shall  be  reinstated,  and  if  a 
regular  engineer,  fireman,  helper,  hostler  or  hostler  helper  be 
1110  paid  for  all  time  he  would  have  made  on  his  engine  or  job  during 
the  period  of  suspension  or  discharge;  if  an  extra  man,  he  win 
be  paid  a  minimum  day  for  each  day  lost.  If  the  notation  against 
his  record  is  decided  to  be  unjust,  it  will  be  corrected.  When  a 
notation  is  centered  against  an  engineer's,  fireman's,  helper's,  hostler's, 
or  hostler  helper's  record,  he  will  be  furnished  a  copy. 

(c)  Any  complaint  or  evidence  against  an  engineer,  fireman,  helper, 
hostler,  or  hostler  helper  which  may  affect  his  rights  or  employment 
shall  be  in  writing,  and  he  shall  be  furnished  with  a  copy  of  the 
complaint. 

(d)  When  an  engineer,  fireman,  helper,  hostler,  or  hostler  helper 
requests  additional  time  for  the  investigation,  it  will  be  granted,  and 
no  compensation  for  such  time  will  be  allowed. 

(e)  Witnesses  may  be  examined  separately  or  may  be  heard 
together,  if  the  suspended  or  dismissed  engineer,  fireman,  helper, 
hostler,  or  hostler  helper  should  make  his  preference  known. 

*****  *  * 


Article  No.  24 

(a)  Engineers,  firemen,  and  helpers  will  be  regularly  assigned  to 
runs  or  engines  in  the  order  of  their  choice,  competency  and  seniority  to 
govern.  The  seniority  of  firemen  and  hired  engineers  will  be  governed 
by  the  provisions  of  Article  No.  42. 

******* 


Article  No.  35 

i 

(a)  An  engineer  or  fireman  shall  not  be  allowed  a  leave  of  absence 
to  engage  in  other  business  for  longer  than  ninety  (90)  calendar  days, 
unless  permitted  by  agreement  between  the  Committee  and  proper 
official  subject  to  appeal. 

(b)  Enginemen  off  on  leave  of  absence  shall  be  entitled  to  seniority 
rights  provided  they  notify  their  Local  Chairman  in  writing  that  they 

are  off  on  leave  of  absence  and  request  their  rights  held  for  them. 
1111  (c)  An  engineer  or  fireman  off  on  sick  leave  shall  be  entitled 

to  his  seniority  rights  on  his  return. 
******* 

Article  No.  42 

(a)  Firemen  shall  rank  on  the  firemen’s  roster  from  the  date  of 
their  first  service  as  fireman  when  called  for  such  service,  except  as 
provided  in  Section  (k),  and,  when  qualified  shall  be  promoted  to 
positions  as  engineers  in  accordance  with  the  following  rules: 

(b)  Firemen  shall  be  examined  for  promotion  according  to  seniority 
on  the  firemen's  roster,  and  those  passing  the  required  examination 
shall  be  given  certificates  of  qualification,  and,  when  promoted,  shall 
hold  their  same  relative  standing  in  the  service  to  which  assigned. 

(c)  If  for  any  reason  the  senior  eligible  fireman  or  engineer  to  be 
hired  is  not  available,  and  junior  qualified  fireman  is  promoted  and 
used  in  actual  service  out  of  his  turn,  whatever  standing  the  junior 
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i 

i 

fireman  so  used  establishes,  shall  go  to  the  credit  of  the  senior  eligible 
fireman  or  engineer  to  be  hired,  provided  the  engineer  to  fee  hired  is 
available  and  qualifies  within  thirty  days.  As  soon  as  the  senior 
fireman  or  engineer  to  be  hired  is  available,  as  provided  herein,  he 
shall  displace  the  junior  fireman,  who  shall  drop  back  into!  whatever 
place  he  would  have  held  had  the  senior  fireman  to  be  promoted  or 
engineer  to  be  hired  been  available  and  the  junior  fireman  not  used. 

Note.— -Qualification,  as  referred  to  herein,  is  not  intended  to 
include  learning  of  road  or  signals. 

(d)  As  soon  as  a  fireman  is  promoted,  he  will  be  notified  in  writing 
by  the  proper  official  of  the  Company  of  the  date  of  his  promotion, 
and  unless  he  files  a  written  protest  within  sixty  days  against  such 
date,  he  cannot  thereafter  have  it  changed.  When  a  date  of  promo¬ 
tion  has  been  established  in  accordance  with  regulations,  such  date 
shall  be  posted,  and  if  not  challenged  iD  writing  within  sixty  days 
after  such  posting,  no  protest  against  such  date  shall  afterwards  be 
heard. 

1112  (e)  No  fireman  shall  be  deprived  of  his  rights  tfe  examina¬ 
tion,  nor  to  promotion  in  accordance  with  his  relative  standing 

on  the  fireman’s  roster,  because  of  any  failure  to  take  his  examination 
by  reason  of  the  requirements  of  the  Company’s  service,  bv  sickness, 
or  by  other  proper  leave  of  absence;  provided,  that  upon  his  return 
he  shall  be  immediately  called  and  required  to  take  examination  and 
accept  proper  assignment. 

(f)  The  posting  of  notice  of  seniority  rank,  as  per  Section  (d)  shall 
be  done  within  ten  days  following  date  of  promotion,  and  such  notice 
shall  be  posted  on  every  bulletin  board  of  the  seniority  district  on 
which  the  man  holds  rank. 

(f-a)  A  fireman  failing  to  pass  tbe  required  examination  Will  forfeit 
his  rights  to  promotion  for  six  months  from  the  date  qf  his  first 
examination  and  will  go  back  on  the  run  or  engine  held  byj  him  prior 
to  his  first  examination.  He  will  be  examined  at  the  expiration  of 
the  six  months  period,  and  if  he  then  fails  to  pass  his  second  examina¬ 
tion  he  will  forfeit  his  rights  to  promotion  for  another  six  months 
and  will  be  placed  on  the  fireman’s  seniority  list  as  the  youngest 
regular  freight  fireman  on  the  division,  or  the  oldest  extra  man  at  the 
home  terminal.  At  the  expiration  of  one  year  from  the  date  of  his 
first  examination,  if  he  fails  to  pass  his  second  examination,  he  will 
be  given  a  third  examination,  and  failing  to  pass  this  third  examina¬ 
tion  he  will  be  placed  on  the  firemen’s  seniority  list  as  the  youngest 
fireman  in  the  service  unless  taken  out  of  the  service  by  the  Superin¬ 
tendent.  This  paragraph  not  to  be  retroactive. 

(g)  Firemen  having  successfully  passed  qualifying  examination 
shall  be  eligible  as  engineers.  Promotion  and  the  establishment  of 
a  date  of  seniority  as  engineer,  as  provided  herein,  shall  date  from 
the  first  service  as  engineer  when  called  for  such  servicej,  provided 
there  are  no  demoted  engineers  back  firing.  No  demoted  engineer 
will  be  permitted  to  hold  a  run  as  fireman  on  any  seniority  dis¬ 
trict  while  a  junior  engineer  is  working  on  the  engineers’  extra 

1113  list,  or  holding  a  regular  assignment  as  engineer  on  such 
seniority  district. 

Note. — On  roads  where  promotion  is  to  road  service  only,  pro¬ 
motion  and  establishment  of  seniority  date  as  road  engineer  will 
obtain. 
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(h)  On  a  seniority  district  where  firemen  are  required  to  fire  less 
than  three  years,  all  engineers  will  be  hired ; 

If  required  to  fire  three  and  less  than  four  years,  one  promoted  and 
one  hired. 

If  required  to  fire  four  and  less  than  five  years,  two  promoted  and 
one  hired. 

If  required  to  fire  five  and  less  than  six  years,  three  promoted  to  one 
hired. 

If  required  to  fire  six  and  less  than  seven  years,  four  promoted  to  one 
hired. 

If  required  to  fire  seven  and  less  than  eight  years,  five  promoted  to 
one  hired. 

On  seniority  districts  where  firemen  are  required  to  fire  eight  years 
or  more,  all  engineers  will  be  promoted. 

The  foregoing  will  not  prevent  Committees  from  having  discharged 
engineers  re-employed  or  reinstated  on  their  former  seniority  districts 
at  any  time. 

(i)  If  the  engineer  to  be  hired  is  not  available,  when  needed,  and  the 
senior  qualified  fireman  is  promoted,  the  date  of  seniority  thus  estab¬ 
lished  shall  fix  the  standing  of  the  hired  engineer,  who,  if  available  and 
qualified  within  thirty  days  from  date  senior  qualified  fireman  is 
promoted,  will  rank  immediately  ahead  of  the  promoted  fireman. 
The  promoted  fireman  will  retain  his  date  of  seniority  as  engineer  and 
will  be  counted  in  proportion  of  promotions. 

(j)  In  case  an  engineer  is  hired  and  used  in  actual  service,  when, 
under  requirements  of  Section  (h),  a  fireman  (or  firemen)  should  have 
been  promoted,  the  date  of  seniority  thus  established  shall  fix  the 
standing  of  the  senior  qualified  fireman  (or  firemen)  due  to  be  pro¬ 
moted,  providing  he  or  they  are  eligible  and  qualify  within 

1114  thirty  days,  who  shall  rank  immediately  ahead  of  the  hired 
engineer  on  the  engineers7  seniority  list.  The  hired  engineer  will 
retain  his  date  of  seniority,  and  be  counted  in  proportion  of  engineers 
to  be  hired. 

^  (k)  The  seniority  date  of  the  hired  engineer  shall  be  the  date  of 
his  first  service  as  engineer,  except  as  provided  in  Sections  (c),  (i),  and 
(j)  of  this  Article.  It  is  further  provided  that  engineers  hired,  or 
permanently  transferred  from  one  seniority  district  to  another  on  any 
railroad,  shall  be  given  a  date  of  seniority  as  fireman  corresponding 
with  their  date  as  engineer. 

(1)  When  firemen  are  promoted  to  engineers  they  will  be  required 
to  ride  a  freight  engine  one  trip  or  more  if  necessary  to  qualify  over 
each  division  they  are  required  to  work. 

Article  No.  43 

i 

(a)  When,  for  any  cause,  it  becomes  necessary  to  reduce  the  num¬ 
ber  of  engineers,  on  the  engineers’  working  lists  on  any  seniority  dis¬ 
trict,  those  taken  off  may,  if  they  so  elect,  displace  any  firemen  their 
junior  on  that  seniority  district  under  the  following  conditions: 

1st.  That  no  reduction  will  be  made  so  long  as  those  in  assigned  or 
extra  passenger  service  are  earning  the  equivalent  of  4,000  miles  per 
month;  in  assigned,  pooled,  or  chain-gang  freight,  or  other  service 
paying  freight  rates,  are  averaging  the  equivalent  of  3,200  miles  per 
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month;  on  the  road  extra  list  are  averaging  the  equivalent  of  2,400 
miles  per  month,  or  those  on  the  extra  list  in  switching  service  are 
averaging  25  days  per  month. 

2nd.  That  when  reductions  are  made  they  shall  be  in  reverse  order 
of  seniority. 

(b)  When  hired  engineers  are  laid  off  on  account  of  reduction  in 
service,  they  will  retain  all  seniority  rights,  provided  they  Tetum 
to  actual  service  within  thirty  days  from  the  date  their  services  are 
required.  This  rule  also  applies  to  firemen.  I 

(c)  Engineers  taken  off  under  this  rule  shall  be  returned  to 

1115  service  as  engineers  in  the  order  of  their  seniority  as  engineers, 
and  as  soon  as  it  can  be  shown  that  engineers  in  assigned  or 

extra  passenger  service  can  earn  the  equivalent  of  4,800  miles  per 
month;  in  assigned,  pooled,  chain-gang  or  other  regular  service  paying 
freight  rates,  the  equivalent  of  3,500  miles  per  month,  or  in  extra 
service  the  equivalent  of  3,100  miles  per  month. 

*  *  *  *  *  *  * 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

I 

1116  Defendants’  Exhibit  AAA 

I 

Chicago  &  Alton  Railroad  Company,  William  W.  Wheelock  and 
William  G.  Bierd,  Receivers.  Rules  and  Schedule  of  Wages  for 
Conductors.  Wages  Effective  May  1,  1928 

i 

Rules  effective  December  15,  1924,  and  Exemplifications  as  of 

February  15,  1929 

I 

*  *  *  *  *  *  * 

Rule  No.  12 

I 

(a)  No  conductor  shall  be  suspended  or  discharged,  except  tem¬ 
porarily  pending  investigation,  without  first  Paving  a  fair  and  im- 
.  partial  hearing  and  his  guilt  established,  hearing  to  be  granted  within 
five  (5)  days.  If  found  innocent,  he  will  receive  regular  pay  for  all 
time  lost.  Such  hearing  is  to  be  conducted  with  the  right  df  appeal 
from  local  to  general  officers  and  the  conductor  shall  have  the|privilege 
of  having  a  conductor  of  his  choice  in  the  service  of  the  Company  to 
assist  in  his  defense. 

******* 

(d)  On  appeal  as  per  Paragraph  (a)  of  this  rule  a  conductor  shall 
have  the  privilege  of  having  one  or  more  conductors  of  his  choice  in 
the  service  of  the  company  to  assist  in  his  defense. 

Note. — 1.  It  is  understood  that  under  Rule  12,  no  notation  will 
be  placed  against  an  employes  record  without  just  and  sufficient 
cause,  subject  to  appeal. 

2.  Conductors  will  be  allowed  to  have  representatives  prevent,  if 
he  so  desires,  when  called  upon  to  give  a  verbatim  statement  to 
officials,  copy  of  such  statement  to  be  furnished  to  conductor  and  his 
representatives. 

1117  3.  When  a  conductor  is  charged  with  an  offense  which  may 
warrant  his  removal  from  the  service,  such  action  will  not  be 

taken  without  a  thorough  investigation  before  proper  officials  having 
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jurisdiction,  at  which  investigation  he  may  have  representatives  of 
his  organization  or  an  employe  of  his  choice  to  represent  him. 

4.  When  a  conductor  is  called  for  such  investigation  he  will  be 
notified  for  what  purpose  he  is  called. 

5.  Witnesses  may  be  examined  separately  or  may  be  heard  to¬ 
gether,  should  the  interested  conductor  make  his  preference  known. 

Rule  No.  13 

(a)  Any  conductor  who  has  been  suspended  or  dismissed,  will  be 
entitled  to  a  special  hearing  if  application  is  made  in  writing  within 
five  (5)  days.  These  hearings  will  be  held  within  seven  (7)  days 
from  the  date  of  receipt  of  written  notice,  and  the  conductor  interested 
shall  be  promptly  notified  of  the  result  in  writing  within  three  (3)  days. 

Witnesses  may  be  examined  separately  or  may  be  heard  together, 
if  the  suspended  or  dismissed  conductor  shall  make  his  preference 
known  and  he  shall  hear  all  evidence. 

(b)  Where  written  transcript  of  investigation  is  taken,  committee 
will  be  furnished  copy  upon  written  request. 

******* 

Rule  No.  14 

(a)  When  it  becomes  necessary  to  increase  the  number  of  con¬ 
ductors  on  any  division  or  territory,  the  oldest  brakeman  in  service 
on  his  respective  division  or  territory  will  be  required  to  take  Droper 
examination  on  transportation  rules,  vision  and  hearing.  Should  he 
fail,  or  refuse,  to  pass  the  examination  he  shall  be  given  ten  (10)  days 
and  not  to  exceed  thirty  (30)  days  from  date  of  first  examination  to 
prepare  for  a  second  examination.  Aiter  passing  examination  he 
will  be  promoted  in  accordance  with  his  seniority,  if  competent. 

Should  he  fail,  or  refuse,  on  the  second  examination  he  can  only 
1118  retain  a  position  in  pool  service;  seniority  rights  to  begin 
from  date  of  failure,  or  refusal  of  examination;  but  he  will 
retain  his  former  seniority  in  chain  gang  service. 

(b)  For  every  two  (2)  brakemen  promoted,  one  (1)  experienced 
conductor  may  be  employed,  and  when  not  employed  as  conductor  his 
seniority  as  brakeman  will  date  from  time  first  trip  is  made  as  a 
brakeman  after  such  employment  as  conductor,  except  for  conductors 
employed  since  August  22nd,  1919,  the  date  of  their  seniority  as  brake- 
man  will  start  from  the  same  date  they  hold  rights  as  a  conductor; 
but  such  brakemen ?s  rights  can  only  be  used  in  reduction  of  force 
when  they  are  not  entitled  to  a  position  as  conductor  either  regular  or 
extra.  Such  promotions  shall  be  made  in  classes  of  three  (3)  and 
thirty  (30)  days'  notice  shall  be  given  to  the  Organizations'  Repre¬ 
sentatives  by  the  Company  when  classes  are  to  be  called ;  it  is  under¬ 
stood  that  one  (1)  experienced  conductor  to  be  employed  shall  be 
included  in  this  class  of  three  (3).  The  assignment  of  conductors  to 
regular  runs  will  be  made  in  accordance  with  seniority,  if  qualified. 
Conductors  may  after  promotion  to  passenger  service  exercise  their 
seniority  in  either  freight  or  passenger  service  on  their  respective  ter¬ 
ritories;  seniority  in  either  service  to  date  from  the  date  of  promotion 
to  such  service. 
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Note. — This  paragraph  establishes  strict  seniority  for  conductors, 

(c)  Vacancies,  change  in  points  of  layover,  change  of  time  (2  hours), 
or  an  increase  or  decrease  of  500  miles  or  more  per  month  will  open 
runs  for  assignment.  The  assignments  shall  be  advertised  for  seven 
days.  The  senior  conductor  bidding  in  a  run  will  be  assigned  to 
same.  A  conductor  on  leave  of  absence  may  exercise  his  seniority 
upon  his  return  to  service  on  any  runs  which  have  been  advertised 
during  his  absence.  Permanent  vacancies  in  pool  freight  service  will 
be  filled  automatically  by  the  senior  extra  conductor. 

*  *  *  *  *  *  * 

Rule  No.  17 

Conductors  promoted  to  official  positions,  or  entering  the 
1119  service  of  the  organization,  will  hold  their  seniority  rights  in 
train  service. 


Rule  No.  21 

(a)  In  case  a  reduction  of  force  becomes  necessary  the  junior 
conductor  will  be  temporarily  assigned  to  the  position  of  brakeman  in 
accordance  with  seniority.  They  shall  hold  their  standing  on  the 
roster  as  conductors  the  same  as  though  no  reduction  had  been  made. 
Conductors  may  not  voluntarily  relinquish  their  rights  as  conductor 
and  assert  seniority  as  brakemen  without  losing  their  rights  as 
conductors  thereby. 

(b)  Conductors  reduced  or  displaced  in  service  must  place  them¬ 
selves  in  accordance  with  their  seniority  before  exercising  their  rights 
under  the  seven  day  clause.  Extra  conductors  filling  an  jadvertised 
vacancy  cannot  be  disturbed  except  as  provided  in  bulletin.  Con¬ 
ductors  having  been  displaced  from  a  seven  day  vacancy  may  exercise 
their  seniority  on  other  seven  day  vacancies  if  desired. 

(c)  When  positions  for  conductors  are  bulletined  and  no  regular  or 
extra  conductor  makes  application,  the  senior  emergency  conductor 
will  be  notified  and  required  to  take  the  position.  It  tyill  not  be 
necessary  for  emergency  conductors  to  bid  on  runs  advertised.  This 
not  to  apply  to  emergency  passenger  conductors. 

(d)  Conductors  displaced  in  service  must  displace  junior!  conductor 
on  run  desired  or  junior  conductor  in  pool  service;  but  may  choose 
lay-over  in  assigned  service. 

(e)  It  is  understood  that  temporary  vacancies  for  conductors  in 
assigned  service  in  territories  2  and  3  will  be  filled  by  conductors  from 
their  respective  territories. 


Rule  No.  43 


When  assignments  are  made  the  senior  conductors  in|  passenger 
service  on  their  respective  divisions  will  have  the  choice  of  run  in 
accordance  with  seniority  rule  and  be  kept  on  their  respective 
divisions. 

1120  (This  agreement  is  signed  by  representatives  of  the  company 
and  by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 
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1121  Defendants’  Exhibit  BBB 

Joint  Agreement  Between  the  Chicago  and  Alton  Railroad  Company 
and  All  That  Class  of  Employes  Represented  by  System  Federation 
No.  29,  Railway  Employes’  Department,  A.  F.  of  L.,  Effective  Sep¬ 
tember  16, 1929 

******* 

Rule  15 

When  new  jobs  are  created  or  vacancies  occur  in  the  respective 
crafts,  the  oldest  employees  in  point  of  service  shall,  if  sufficient 
ability  is  shown  by  trial,  be  given  preference  in  filling  such  new  jobs 
or  any  vacancies  that  may  be  desirable  to  them.  *  *  * 

FAITHFUL  SERVICE 

Rule  20 

• 

Employees  who  have  given  long  and  faithful  service  in  the  employ 
of  the  Company  and  who  have  become  unable  to  handle  heavy  work 
to  advantage  will  be  given  preference  of  such  light  work  in  their  line 
as  they  are  able  to  handle. 

REDUCTION  OF  FORCES 

Rule  24 

*  *  *  When  the  force  is  reduced,  seniority  as  per  Rule  28  will 

govern,  the  men  affected  to  take  the  rate  of  the  job  to  which  they 
are  assigned. 

******* 

In  the  restoration  of  forces,  senior  laid-off  men  will  be  given  prefer¬ 
ence  of  re-employment,  if  available,  within  ten  (10)  days’  time  and 
shall  be  returned  to  their  former  position;  local  committee  will  be 
furnished  list  of  men  to  be  restored  to  service;  in  reducing  forces  the 
ratio  of  apprentices  will  be  maintained. 

SENIORITY 

Rule  28 

^  Employees  in  all  shops  and  enginehouses,  repair  tracks,  and  inspec¬ 
tion  forces,  at  each  point  shall  be  governed  by  common  seniority  in 
their  respective  crafts.  *  *  * 

1122  GRIEVANCES 

Rule  32 

Should  an  employee  subject  to  this  agreement  believe  he  has  been  un¬ 
justly  dealt  with,  the  case  shall  be  taken  to  the  foreman,  general  fore¬ 
man,  master  mechanic,  shop  superintendent,  or  superintendent  of 
motive  power,  each  in  their  respective  order,  by  the  duly  authorized  com¬ 
mittee  of  their  representative.  Nothing  herein  contained  shall  infringe 
upon  the  right  of  employees  not  members  of  the  organization  repre- 
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senting  the  majority  to  present  grievances  in  person  or  by  representa¬ 
tives  of  their  own  choice. 

If  stenographic  report  of  the  investigation  is  taken  the  aggrieved 
employee  or  his  representatives  shall  be  furnished  a  copy. 

If  the  result  still  be  unsatisfactory,  the  right  of  appeal  shall  be 
granted ;  the  appeal  to  be  made,  in  writing,  to  the  higher  officials  des¬ 
ignated  to  handle  such  matters  in  their  respective  order  and  conference 
will  be  granted  within  ten  days  of  application. 

All  conferences  between  local  officials  and  local  committees  to  be 
held  during  regular  working  hours  without  loss  of  time  to  committee¬ 
men  or  other  employees  representation. 

Failing  in  satisfactory  settlement  between  the  committee  and  Super¬ 
intendent  of  Motive  Power  an  appeal  may  be  made  in  writing  to 
the  Chief  Operating  Officer,  or  his  duly  authorized  Representative. 

Note. — Hearings  will  be  conducted  as  at  present  and  not  unreas¬ 
onably  extended  on  Company  time  to  the  extent  of  becoming  burden¬ 
some  or  interfering  with  the  efficiency  of  the  service. 

I 

Rule  33 


Should  the  highest  designated  railroad  official  or  his  duly  authorized 
representative,  and  the  aggrieved  employee,  or  his  representative,  as 
provided  in  Rule  32,  fail  to  agree,  the  case  shall  then  be  handled  in 
Accordance  with  the  Railway  Labor  Act. 

Prior  to  the  assertion  of  grievances  as  herein  provided,  ^nd  while 
questions  of  grievances  are  pending,  there  will  neither  be  a  shutdown 
by  the  employer  nor  a  suspension  of  work  by  the  employee^. 

Rule  34 

i 

No  employee  shall  be  disciplined  without  a  fair  hearing  by  a  desig¬ 
nated  officer  of  the  carrier.  Suspension  in  proper  cases  pending  a 
hearing  which  shall,  be  prompt,  shall  not  be  deemed  a  violation  of  this 
rule.  At  a  reasonable  time  prior  to  the  hearing  such  employee  will  be 
apprised  of  the  precise  charge  against  him.  The  employee j shall  have 
reasonable  opportunity  to  secure  the  presence  of  necessary  witnesses 
and  shall  have  the  right  to  be  there  represented  by  counsel  of  his 
choosing.  If  it  is  found  that  an  employee  has  been  unjustly  suspended 
or  dismissed  from  the  service,  such  employee  shall  be  reinstated  with 
his  seniority  rights  unimpaired,  and  compensated  for  the  wage  loss, 
if  any,  resulting  from  said  suspension  or  dismissal. 

1123  Rule  71 

I 

When  vacancies  occur  under  classification  of  machinist  helper  (tem¬ 
porarily  or  permanent),  machinist  helpers  in  the  service  will  be  given 
preference  in  promotion  to  position  paying  either  same  or  [higher  rate 
at  station  employed,  seniority  to  govern. 


i 
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BLACKSMITHS7  SPECIAL  RULES 
QUALIFICATIONS 

******* 

HELPER  APPENTICES 

Rule  108 

******* 

(A)  Seniority  shall  prevail  in  the  selection  of  helper  apprentices. 
When  assigned  as  helper  apprentices,  helpers  must  be  between  21  and 
35  years  of  age. 

******* 

* 

(This  agreement  is  signed  by  representatives  of  the  company  and  by 
representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1124  Defendants7  Exhibit  CCC 

Chicago  and  Alton  Railroad  Company,  William  W.  WTieelock  and 

William  G.  Bierd,  R'ceivers 

Agreement  between  Chicago  and  Alton  Railroad  Company  and 
Brotherhood  of  Railroad  Trainmen  covering  rules  and  rates  of  pay 
for  brakemen,  baggagemen,  flagmen,  ticket  collectors,  yardmen, 
and  switch  tenders 

Yardmen’s  rates  effective  May  1,  1927;  trainmen’s  rates  effective 
May  1,  1928;  rules  effective  May  1,  1928. 

******* 


Article  No.  12 

No  trainman  shall  be  suspended  or  discharged,  except  temporarily 
pending  investigation,  without  first  having  a  fair  and  impartial  hear¬ 
ing  and  his  guilt  established,  hearing  to  be  granted  within  five  (5)  days. 
If  found  innocent,  he  will  receive  regular  pay  for  all  time  lost.  Such 
hearing  to  be  conducted  with  the  right  of  appeal  from  local  to  general 
officers  and  the  trainman  shall  have  the  privilege  of  having  a  trainman 
of  his  choice  in  the  service  of  the  company  to  assist  in  his  defense. 
******* 

On  appeal  as  per  Paragraph  No.  1  of  this  rule,  a  trainman  shall  have 
the  privilege  of  having  one  or  more  trainmen  of  his  choice  in  the  serv¬ 
ice  of  the  company  to  assist  in  his  defense. 

Note. — 1.  It  is  understood  that  under  this  Rule  no  notation  will  be 
placed  against  an  employe’s  record  without  just  and  sufficient  cause, 
subject  to  appeal. 

2.  Trainmen  will  be  allowed  to  have  representatives  present,  if  he 
so  desires,  when  called  upon  to  give  a  verbatim  statement  to  officials, 
copy  of  such  statement  to  be  furnished  to  trainman  and  his  representa¬ 
tives. 
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3.  When  a  trainman  is  charged  with  an  offense  which  may  warrant 
his  removal  from  the  service,  such  action  will  not  be  taken  [without  a 
thorough  investigation  before  proper  officials  having  jurisdiction,  at 
which  investigation  he  may  have  representatives  of  his  organization 
or  an  employe  of  his  choice  to  represent  him. 

4.  When  a  trainman  is  called  for  such  investigation  he  will  be 

notified  for  what  purpose  he  is  called. 

1125  5.  Witnesses  may  be  examined  separately  or  may]  be  heard 

together,  should  the  interested  trainman  make  his  preference 
known. 

Article  No.  13 


(a)  Any  trainman  who  has  been  suspended  or  dismissed  will  be 
entitled  to  a  special  hearing  if  application  is  made  in  writing  within 
five  (5)  days.  These  hearings  will  be  held  within  seven  (7)  pays  from 
the  date  of  receipt  of  written  notice,  and  the  trainman  interested  shall 
be  promptly  notified  of  the  result  in  writing  within  three  (3)  days. 

Witnesses  may  be  examined  separately  or  may  be  heard  together, 
if  the  suspended  or  dismissed  trainman  shall  make  his  preference 
known  and  he  shall  hear  all  evidence. 

(b)  WTiere  written  transcript  of  the  investigation  is  taken,  commit¬ 
tee  will  be  furnished  copy  on  written  request. 


♦  *  *  *  *  *  * 

Article  No.  14 


When  it  becomes  necessary  to  increase  the  number  of  conductors 
on  any  division  or  territory,  the  oldest  brakeman  in  service  on  his 
respective  division  or  territory  will  be  required  to  take  proper  exami¬ 
nation  on  transportation  rules,  vision,  and  hearing.  Should  he  fail, 
or  refuse,  to  pass  the  examination  he  shall  be  given  ten  (10)  and  not 
to  exceed  thirty  (30)  days  from  date  of  first  examination  po  prepare 
for  a  second  examination.  After  passing  examination  he  vfill  be  pro¬ 
moted  in  accordance  with  his  seniority,  if  competent.  Shotild  he  fail, 
or  refuse,  on  the  second  examination  he  can  only  retain  j&  position 
in  pool  service;  seniority  rights  to  begin  from  date  of  failiire,  or  re¬ 
fusal  of  examination;  but  he  will  retain  his  former  seniority  in  chain 
gang  service. 

For  every  two  (2)  brakemen  promoted,  one  (1)  experienced  con¬ 
ductor  may  be  employed,  and  when  not  employed  as  conductor  his 
seniority  as  brakeman  will  date  from  time  first  trip  is  made  ps  a  brake- 
man  after  such  employment  as  conductor,  except  for  conductors  em¬ 
ployed  since  August  22d,  1919,  the  date  of  their  seniority  as 
1126  brakemen  will  start  from  the  same  date  they  hold  lights  as  a 
conductor;  but  such  brakeman 's  rights  can  only  be  used  in  re¬ 
duction  of  force  when  they  are  not  entitled  to  a  position  as  conductor 
either  regular  or  extra.  Such  promotion  shall  be  made  in  classes  of 
three  (3)  and  thirty  (3)  days  notice  shall  be  given  to  the  Organization's 
Representatives  by  the  Company  when  classes  are  to  be  called;  it  is 
understood  that  one  (1)  experienced  conductor  to  be  employed  shall 
be  included  in  this  class  of  three  (3).  The  assignment  of  trainmen  to 
regular  runs  will  be  made  in  accordance  with  seniority  if  qualified. 
Conductors  may  after  promotion  to  passenger  service  exercise  their 
seniority  in  either  freight  or  passenger  service  on  their  respective  terri¬ 
tories;  seniority  in  either  service  to  date  from  the  date  of  promotion  to 
such  service. 
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Vacancies  or  change  of  runs,  change  of  home  terminal,  change  of 
time  (two  hours)  runs  pulled  off  or  put  on,  decrease  or  increase  of  pay 
or  mileage,  will  open  them  for  assignment.  All  assignments  shall  be 
advertised  for  seven  days.  Senior  man  bidding  in  run  and  assigned 
to  same  will  be  required  to  take  the  run  at  once,  and  hold  rights  on  no 
other  run. 

******* 

Article  No.  15 

The  rights  of  passenger  flagmen,  brakemen  and  baggagemen  and 
freight  brakemen  are  merged  as  of  January  1st,  1918,  but  trainmen 
shall  not  lose  any  rights  they  held  in  either  passenger  or  freight  service, 
and  they  will  hold  preference  in  whichever  service  they  were  engaged 
in  on  January  1,  1918.  For  example:  A  passenger  man  will  hold 
seniority  in  passenger  service  over  a  man  in  freight  service  on  January 
1,  19 18,  and  a  man  in  freight  service  will  hold  seniority  in  freight 
service  over  a  man  in  passenger  service  on  January  1,  1918,  it  bemg 
understood  that  all  passenger  men  will  not  have  less  than  two  years’ 
experience  in  freight  service  immediately  prior  to  promotion  to  freight 
conductor.  Freight  or  passenger  trainmen  transferred  to  passenger 
or  freight  service  temporarily  will  be  considered  as  having  been 
1127  in  continuous  freight  or  passenger  service. 

******* 

Article  No.  17 

Trainmen  promoted  to  official  positions,  or  entering  the  service  of 
the  Organization,  will  hold  their  seniority  rights  in  train  service. 

Article  No.  21 

In  case  a  reduction  of  force  becomes  necessary  the  youngest  con¬ 
ductor  will  be  temporarily  assigned  to  the  position  of  brakeman  in 
accordance  with  seniority.  They  shall  hold  their  standing  on  the 
roster  as  conductors  the  same  as  though  no  reduction  had  been  made. 
In  increasing  or  decreasing  the  force,  extra  trainmen  will  be  privileged 
to  apply  their  seniority  on  all  extra  boards  upon  their  seniority  terri¬ 
tory.  Conductors  may  not  voluntarily  relinquish  their  rights  as  con¬ 
ductor  and  assert  seniority  as  brakeman  without  losing  their  rights  as 
conductors  thereby,  and  will  be  permitted  to  exercise  seniority  as 
brakemen  only  in  chain  gang  service. 

In  reducing  the  force  under  the  above  circumstances  the  youngest 
brakeman  will  be  placed  on  the  extra  list  in  accordance  with  seniority. 

Senior  trainmen  reduced,  or  displaced,  in  service  will  have  choice  of 
crew.  Any  objections  to  a  trainman  placing  himself  on  a  crew  must 
be  filed  in  writing. 

REDUCTION  OF  FORCE 

When  necessary,  the  force  will  be  reduced  by  taking  temporarily 
out  of  service,  the  youngest  trainman  as  shown  by  the  seniority  list, 
and  when  the  force  is  again  increased,  these  men  will  be  returned  in 
the  same  order  in  which  they  were  taken  out,  and  they  shall  retain 
their  seniority  rights,  and  names  will  appear  on  seniority  list  as  though 
they  were  in  continuous  service. 
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Article  No.  43 

*  *  *  *  *  *  * 

1128  When  assignments  are  made  the  oldest  trainmen  in  passenger 
service  on  their  respective  divisions  will  have  the  choice  of 

rim  in  accordance  with  seniority  rule  and  be  kept  on  their  respective 
divisions. 

******* 

YARD  SERVICE 

******* 

Article  No.  10 

SENIORITY  PRIVILEGES 

(a)  Seniority  rights  of  yardmen  will  date  from  the  time  they  enter 
the  service  continuous  in  yards  or  terminal  where  employed. 

YARDMEN 

(b)  The  right  of  preference  of  work  and  of  promotion  will  be  gov¬ 
erned  by  seniority  in  service.  The  yardmen  oldest  in  service  wifi  be 
given  the  preference,  if  competent. 

(c)  In  the  event  a  terminal  is  abolished,  yardmen  from  the  abolished 
terminal  may  place  themselves  in  the  terminal  of  their  choice  and  the 
seniority  of  yardmen  is  merged  as  of  January  1st,  1923,  for  this 
purpose  only.  In  the  event  a  new  terminal  is  established  in  lieu  of  an 
abolished  terminal  yardmen  from  the  abolished  terminal  will  carry 
their  entire  seniority  into  the  new  terminal  and  the  seniority  of  the 
two  terminals  will  be  merged. 

In  case  a  new  terminal  is  established  and  none  abolished,  yardmen 
from  the  system  may  exercise  their  seniority  in  the  new  terminal  for 
a  period  of  ninety  days  and  will  rank  in  accordance  with  their 
original  seniority. " 

(d)  In  the  appointment  of  Yardmasters  and  Assistant  Yardmasters 
the  senior  yardman  will,  in  all  cases,  be  given  full  and  unprejudiced 
consideration. 

SWITCHTENDERS 

(e)  Seniority  rights  of  switchtenders  will  date  from  the!  time  they 
enter  the  service  continuous  in  yards  or  terminal  where  employed. 

(f)  The  right  to  preference  of  work  will  be  governed  by 

1129  seniority  in  service.  The  switch  tender  oldest  in  service  will 
be  given  preference  providing  the  applicant  is  competent. 

******* 

Article  No.  13 

******* 

(d)  Yardmen  promoted  to  official  positions,  or  entering  the  service 
of  the  organization,  will  hold  their  seniority  rights  in  yard  service. 


i 
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Article  No.  14 

SWITCHTENDERS  POSITIONS 

(a)  In  filling  temporary  vacancies  of  switchtenders,  and  no  extra 
switchtenders  available,  the  senior  yardman  will  be  given  preference. 

(b)  In  filling  vacancies  in  position  of  switchtenders,  preference  shall 
be  given  to  yardmen  disabled  in  the  service  whenever  such  injuries 
are  not  such  as  to  unfit  them  for  such  duties.  Disabled  yardmen 
desiring  to  be  considered  in  line  for  such  positions  may  file  application 
with  the  proper  officer  of  the  Company. 

******* 

Article  No.  21 

CHARGES  BY  YARDMEN 

(a)  When  objections  or  charges  are  made  against  any  yardman  or 
switchtender  by  other  yardman  or  switchtenders,  they  shall  be  put 
in  writing,  and  shall  convey  a  full  and  clear  statement  of  the  objections 
or  charges. 

INVESTIGATIONS  AND  HEARINGS 

(b)  The  proper  officer  of  the  Company  will  hear  any  reasonable 
complaint  made  by  an  individual  yardman  or  switchtender,  or  any 
complaint  made  by  the  authorized  committee  of  the  B.  of  R.  T. 
representing  same,  provided  due  notice  shall  be  given  the  Company 
in  writing  of  the  subject  of  the  complaint,  and  a  special  appointment 

made  as  to  the  time  and  place  same  shall  be  considered. 

1130  (c)  Yardmen  or  switchtenders  continued  in  the  service  or 

not  censured  pending  an  investigation  of  an  alleged  offense 
shall  be  notified,  within  five  days  after  the  Company  has  information 
of  the  offense,  that  a  charge  is  pending.  Within  five  days  thereafter 
an  investigation  shall  be  held,  if  demanded,  and  a  decision  shall  be 
rendered  and  made  effective  within  three  days  after  the  investigation. 

(d)  Yardmen  or  switchtenders  taken  out  of  service  or  censured  for 
cause  shall  be  notified  by  the  Company  of  the  reason  therefor,  and  shall 
be  given  a  hearing  within  five  days  after  being  taken  out  of  service,  if 
demanded,  and  if  held  longer  shall  be  paid  for  all  time  so  held  at  their 
regular  rates  of  pay. 

Yardmen  or  switchtenders  shall  have  the  right  to  be  present  and  to 
have  an  employee  of  their  choice,  at  hearings  and  investigations  to 
hear  all  oral  and  to  read  all  written  testimony,  and  to  bring  out  any 
facts  in  connection  with  the  case.  They  shall  also  have  the  right  to 
bring  such  witnesses  as  they  may  desire  to  give  testimony,  and  may 
appeal  to  a  higher  officer  of  the  company  in  case  the  decision  is  unsatis¬ 
factory.  Such  decision  shall  be  made  known  in  writing  within  three 
days  after  the  hearing,  or  yardman  or  switchtender  will  be  paid  for  all 
time  lost  after  expiration  of  three  days.  If,  as  a  result  of  discipline 
administered,  any  exception  is  taken  thereto  by  the  yardman  or 
yardmen,  switchtender  or  switchtenders  involved,  a  transcript  of 
all  evidence  taken  at  investigation  shall  be  furnished  Chairman  of 
Committee  upon  request,  providing  the  Chairman  presents  the 
Company's  officer  with  a  written  request  from  the  yardman  or  switch- 
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tender  disciplined,  for  such  transcript,  and  a  statement  of  the  yard¬ 
man’s  or  switchtender’s  reasons  and  contention  for  believing  that  the 
discipline  administered  is  unjust.  In  case  the  suspension^  dismissal 
or  censure  is  found  to  be  unjust,  yardman  or  switchtenders  shall  be 
reinstated  and  paid  for  all  time  lost. 

♦  *  *  *  *  *  * 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1131  Defendants’  Exhibit  DDD 

Agreement  Between  the  Chicago  and  Alton  Railroad  Company  and 
Employes  Represented  by  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employes^  Effective 
August  1,  1930 

*  *  *  *  *  *  * 

Rule  No.  3 

Employes  covered  by  these  rules  shall  be  in  line  for  promotion. 
Promotion  shall  be  based  on  seniority,  fitness,  and  ability;  fitness  and 
ability  being  sufficient,  seniority  shall  prevail,  except  that  this  pro¬ 
vision  shall  not  apply  to  the  excepted  positions  covered  in'  exception 
(B)  Article  No.  1  of  this  Agreement. 

*  *  ★  *  *  *  * 

Rule  No.  5 

(A)  Seniority  begins  at  the  time  the  employe’s  pay  starts  on  a 
permanent  assignment  in  the  department  or  seniority  district,  and  in 
the  group  to  which  assigned.  Where  two  or  more  employes  enter  the 
service  at  the  same  time  and  have  bid  on  the  same  positiofi,  appoint¬ 
ments  shall  be  mutually  agreed  upon  by  their  immediate  superiors  and 
the  Local  Chairman  of  the  Employes’  Committee. 

(B)  New  positions  and  vacancies  will  be  advertised  and  may  be 
bid  on  as  follows: 

1 —  Employes  of  the  respective  department  or  seniority  district  in 
which  the  new  positions  or  vacancies  occur  at  the  station  or  terminal. 

2 —  Employes  of  the  entire  seniority  district  in  the  department  in 
which  the  vacancy  or  new  position  occurs. 

3 —  Employes  filing  applications  for  positions  bulletined  in  other 
departments  or  districts  will,  if  they  possess  sufficient  fitness  and 

ability,  be  given  preference  over  nonemploves. 

1 132  (C)  A  position  or  vacancy  known  to  be  of  thirty  or  more  days’ 
duration  will  be  bulletined  and  filled  in  accordance  with  these 

rules.  Vacancies  of  less  than  thirty  days  may  be  filled  without  bulle¬ 
tining,  but  senior  clerk  in  office  where  vacancy  occurs  will  have 
preference,  if  competent. 

(D)  Employes  will  be  permitted  to  bid  outside  of  their  own  depart¬ 
ments  cr  districts  on  permanent  vacancies  only. 

Rule  No.  6 

(A)  Employes  whose  positions  are  abolished  may  exercise  their 
seniority  rights  over  junior  employes  within  ten  days  after  position 

104781—36 - 48 
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is  abolished.  Other  employes  affected  may  exercise  their  seniority 
in  the  same  manner. 

(B)  Employes  may  displace  a  junior  employe  in  their  department 
in  the  terminal  or  station  where  employed  if  seniority  will  permit. 

(C)  Employes  may  displace  a  junior  employe  in  their  department 
in  the  district  where  employed  if  seniority  will  permit. 

(D)  Employes  may  displace  the  youngest  assigned  employe  on  any 
roster.  The  above  articles  must  be  accepted  in  their  order. 

Rule  No.  7 

In  case  of  transferring  to  another  department  or  district  under  this 
agreement,  employes  will  start  as  new  employes  and  will  forfeit  only 
their  seniority  privileges.  When  a  position  is  transferred  from  one 
district  or  department  to  another  the  employe  may  retain  his  posi¬ 
tion,  and  seniority  will  be  shown  on  the  roster  to  which  transferred 
with  date  of  his  original  seniority.  Employes  who  do  not  elect  to 
follow  their  positions  may  exercise  their  displacement  rights  as  pro¬ 
vided  for  in  Rule  No.  6.  Employes  promoted  from  on6  group  to 
another  (as  established  in  Rule  No.  1),  will  rank  in  such  group  from 
date  of  transfer,  but  will  retain  their  seniority  and  may  exercise  dis¬ 
placement  rights  in  the  group  from  which  transferred  in  the  event  of 
reduction  of  forces. 

*  *  *  *  *  *  * 

1133  Rule  No.  15 

When  the  established  starting  time  of  a  regular  position  is  changed 
more  than  one  hour  for  more  than  six  consecutive  days,  the  employes 
affected  may,  within  ten  days  thereafter,  upon  36  hours’  notice,  exer¬ 
cise  their  seniority  rights  to  any  position  held  by  a  junior  employe. 
Other  employes  affected  may  exercise  their  seniority  in  the  same 
manner.  This  same  provision  will  apply  in  the  event  a  six-day 
assignment  is  converted  to  a  seven-day  assignment,  or  a  seven-day 
assignment  to  a  six-day  assignment. 

******* 

Rule  No.  18 

Employes  covered  by  this  agreement  now  or  hereafter  promoted  to 
excepted  or  official  positions  either  with  the  Company  or  the  Organ¬ 
ization  will  retain  their  seniority. 

******* 

Rule  No.  20 

An  employe  returning  after  leave  of  absence  may  return  to  former 
position  or  may,  upon  return,  or  within  three  (3)  days  thereafter, 
exercise  seniority  rights  to  any  position  bulletined,  during  such  ab¬ 
sence.  Employes  displaced  by  his  return  may  exercise  their  seniority 
in  the  same  manner. 

Rule  No.  21 

When  reducing  forces  seniority  rights  shall  govern.  When  forces  are 
increased  or  vacancies  occur  employes  laid  off  shall  .have  preference 
and  be  returned  to  service  in  the  order  of  their  seniority  rights.  Em- 
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ployes  desiring  to  avail  themselves  of  this  rule  must  file  their  address 
with  the  proper  official  at  the  time  of  reduction  and  advise  promptly 
of  any  change  in  address.  Employes  who  fail  to  return  to  t}he  service 
within  seven  (7)  days  after  being  notified  (by  mail  or  telegram  sent  to 
the  address  last  given),  or  to  give  satisfactory  reason  for  not  doing  so  . 
will  be  considered  out  of  the  service. 

If  not  returned  to  service  within  six  (6)  months  after  being 

1134  laid  off  employes  will  be  considered  out  of  the  service  and  wifi 
be  dropped  from  the  roster. 

Rule 'No.  22 

Employes  laid  off  on  account  of  reduction  in  force 
preference  in  minor  vacancies  and  extra  work  in  their 
****** 

Rule  No.  28 

An  employe  who  has  been  in  the  service  more  than  sixty]  (60)  days 
will  not  be  disciplined  or  dismissed  before  being  given  a  hearing. 

^  Should  an  employe  be  dissatisfied  with  a  decision  he  shall  have  the 
right  within  ten  (10)  days  to  refer  the  case  with  written  itatements 
to  the  next  higher  officer  and  same  will  be  investigated  within  ten  days 
of  such  notice  with  the  aggrieved  employe  with  any  other  Employe  of 
his  choice  present.  Appeal  may  be  successively  taken  to  tjhe  highest 
official  designated  by  the  Management  to  handle  such  cases. 

In  case  penalty  is  inflicted  and  found  to  be  unjust  the  employe  shall, 
if  suspended  or  dismissed,  be  reinstated  and  paid  for  all  time  lost. 

No  appeal  shall  be  allowed  unless  made  within  the  time  prescribed 
in  this  article. 

An  employe  on  request  will  be  given  a  letter  stating  the  cause  of 
discipline.  A  copy  of  all  statements  made  a  matter  of  record  at  the 
investigation  or  on  the  appeal  will  be  furnished  on  reqiiest  to  the 
employe  or  his  representative. 

*  *  *  *  *  *  |  * 

Rule  No.  53 

Efforts  will  be  made  to  furnish  employment  (suited  to  their  capac¬ 
ity)  to  employes  who  have  become  physically  unable  to  continue  in 
service  in  their  present  positions. 

*  *  *  *  *  *  j  * 

(This  agreement  is  signed  by  representatives  of  the  company  and  by 
representatives  of  the  employes.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1135  Defendants’  Exhibit  EEE 

The  Chicago  &  Alton  Railroad  Company,  Rules  and  Rates  of  Pay  for 

Telegraphers,  Effective  February  16,  1929 
******* 

Rule  8 

Telegraphers  will  be  regarded  in  line  of  promotion,  advancement 
depending  upon  faithful  discharge  of  duty  and  capacity  for  increased 
responsibility. 
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Where  these  axe  sufficient  seniority  will  have  preference. 

Vacancies  will  be  bulletined  showing  salaries  and  will  be  mailed 
to  all  offices  on  the  seniority  district  where  they  occur  on  the  first  and 
fifteenth  of  each  month  and  will  be  filled  within  twenty-five  days. 

*  *  *  *  *  *  * 

When  a  position  is  abolished  or  force  reduced,  the  youngest  teleg¬ 
rapher  in  the  office  affected  shall  be  transferred  to  the  extra  list,  but 
will  retain  his  seniority  rights.  He  will  have  the  right  to  displace 
the  youngest  regularly  assigned  man  on  the.  seniority  district  if 
seniority  will  permit,  other  telegraphers  retaining  their  standing  in 
the  office  if  seniority  will  permit,  providing  that  when  a  position  of 
straight  leverman  is  abolished  the  leverman  affected  may  displace 
the  youngest  regularly  assigned  straight  leverman. 

*  *  *  *  *  *  * 

In  filling  temporary  vacancies  known  to  be  of  thirty  days  or  more 
duration  the  oldest  competent  extra  telegrapher  available  will  be 
given  preference.  When  there  is  a  temporary  vacancy  known  to  be 
of  fifteen  days7  or  more  and  less  than  ninety  days7  duration,  the  oldest 
telegraphers  in  the  office  affected  may  place  themselves  in  accordance 
with  their  seniority.  The  position  thus  made  vacant  will  be  filled  by 
the  extra  telegrapher,  except  'where  his  seniority  gives  him  the  right 
to  choice  of  position  in  such  office. 

*  *  *  *  *  *  * 

1136  Junior  extra  telegrapher  catching  temporary  vacancy  will 
hold  the  same  for  three  days,  after  which  he  may  be  displaced 
by  senior  extra  telegrapher,  'who  must  make  proper  application  to  the 
Chief  Dispatcher.  This  does  not  apply  to  agencies  where  check  is 
necessary. 

Telegraphers  covered  by  this  Agreement,  now  or  hereafter  pro¬ 
moted  to  official  positions,  either  with  the  Company  or  Organization, 
will  retain  their  seniority. 

******* 

Rule  9 

A  telegrapher  will  not  be  disciplined  or  discharged  before  being 
given  a  hearing,  and  may  have  an  employe  of  his  own  choice  present 
at  such  hearing  if  he  so  desires. 

Copy  of  charges  will  be  furnished  the  telegrapher  when  notified 
of  hearing. 

If  the  telegrapher  is  dismissed,  and  appeal  is  taken,  the  position 
will  not  be  bulletined  until  after  the  final  appeal  is  acted  upon. 

Should  a  telegrapher  be  dissatisfied  with  the  decision  he  shall  have 
the  right  within  ten  (10)  days  to  refer  the  case,  with  written  statement, 
to  the  next  higher  officer  and  same  will  be  investigated  within  ten  (10) 
days  of  such  notice  with  the  aggrieved  telegrapher  with  any  other 
telegrapher  of  his  choice  present. 

Appeal  may  be  successively  taken  to  the  Operating  Vice-President. 

In  case  punishment  is  inflicted  and  found  to  be  unjust,  the  teleg¬ 
rapher  shall,  if  suspended  or  dismissed,  be  reinstated  and  paid  for 
all  time  lost. 

No  appeal  shall  be  allowed  unless  made  within  the  time  prescribed 
in  this  article. 
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Rule  16 

Leave  of  absence  will  not  be  granted  for  more  than  ninety  days, 
except  in  case  of  sickness,  injury  or  to  employes  serving  on  committee 
business. 

1137  In  such  cases  where  leave  of  ninety  days  or  more  is  granted, 
positions  will  be  bulletined  and  filled  in  accordance  with  Rule 

No.  8,  provided  that — 

Telegraphers  who  have  been  in  the  service  of  the  Railroad  five 
or  more  years  will  upon  request  be  granted  one  year  leave!  of  absence, 
retaining  their  seniority  and  will  go  to  the  extra  list. 

Telegraphers  in  the  service  of  the  Railroad  fifteen  years  or  more 
will  upon  request  be  granted  one  year  leave  of  absence  retaining  their 
position  one  year. 

Regular  telegraphers  returning  to  work  after  leave  of  absence  will 
give  at  least  eight  hours’  notice. 

******* 

(This  agreement  is  signed  by  representatives  of  the  cohpany  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation^ 

1138  Defendants’  Exhibit  FFF 

The  Following  Rules  Constitute  an  Agreement  Between  the  Alton 

Railroad  Company  and  the  American  Train  Dispatchers’  Associa¬ 
tion  to  Govern  the  Hours  of  Service  and  Working  Conditions  of 

Train  Dispatchers 

******* 

| 

Article  IV 

SENIORITY 

(a)  Train  dispatchers  shall  be  given  a  seniority  date  as  of  the  date 
train  dispatching  service  was  first  performed  when  they  last  entered 
the  service  as  such,  except  that  those  promoted  to  train  dispatcher  or 
employed  as  such  subsequent  to  November  1st,  1935,  shall  not  acquire 
seniority  as  a  train  dispatcher  until  the  sixty-first  (61st)  day  of 
actual  train  dispatching  service  performed  within  a  period  of  one  year. 
*  *  *  *  *  *  * 

(c)  Seniority  rights  shall  extend  over  the  entire  System,  but  can 
only  be  exercised  in  case  of  demotion,  reduction  in  force,  vacancies 
occur,  new  positions  created,  or  as  otherwise  provided,  anq  in  accord¬ 
ance  with  these  rules. 

(d)  After  one  year  from  November  1st,  1935,  the  non-performance 
of  actual  train  dispatching  for  a  period  of  one  (1)  year  shall  constitute 
a  forfeiture  of  seniority,  except  when  caused  by  sickness,  or  as  provided 
in  Sections  (j)  and  (1),  of  this  Article,  provided  that  this  rule  shall 
not  cause  forfeiture  of  seniority  by  a  senior  train  dispatcher  when 
junior  train  dispatchers  have  been  used,  unless  such  work  was  declined 
by  the  senior  train  dispatcher  or  he  has  not  held  himself  available  for 
extra  work. 
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(e)  After  one  year  from  November  1st,  1935,  the  number  of  extra 
train  dispatchers  retained  on  the  seniority  roster  shall  not  exceed  one 
for  each  regular  trick  position.  Those  retained  on  the  roster  must  be 

available  for  extra  work  on  call  from  the  Management.  Train 

1139  dispatchers  cut  off  will  be  given  consideration  for  reemployment 
as  train  dispatchers  in  the  order  of  their  seniority  as  originally 

established. 

(f)  In  filling  positions  of  train  dispatcher,  ability  being  sufficient, 
seniority  will  be  observed. 

******* 

(h)  Vacancies  and  new  positions  of  more  than  six  (6)  months  dura¬ 
tion  will  be  filled  as  follows: 

Regular  assigned  train  dispatchers  in  the  office  where  such  vacan¬ 
cies  or  new  positions  occur  will  be  entitled  to  transfer  to  such  new 
assignment  or  to  positions  made  vacant  by  such  transfer  in  accord¬ 
ance  with  their  respective  seniority.  The  position  finally  made 
vacant  by  such  rearrangement  of  force  will  be  bulletined  to  all  other 
train  dispatchers  on  the  system.  *  *  * 

(j)  Train  dispatchers  now  filling  or  hereafter  accepting  official 
positions  with  either  The  Alton  Railroad  Company  or  The  American 
Train  Dispatchers’  Association  will  retain  their  seniority  rights  as 
train  dispatcher.  If  returned  to  active  service  as  train  dispatcher 
within  one  (1)  year  of  date  of  acceptance  of  official  position,  may  return 
to  their  regular  position;  otherwise,  may,  within  Thirty  (30)  Days  of 
date  of  relinquishment  of  such  official  position,  displace  the  junior 
regularly  assigned  train  dispatcher  in  their  home  office,  if  their  junior. 
If  this  will  not  procure  a  regular  assignment,  may  exercise  seniority 
to  displace  the  junior  regularly  assigned  train  dispatcher  on  the  system. 

Chief  dispatchers  and  assistant  chief  dispatchers  will  retam  and 
continue  to  accumulate  seniority  as  train  dispatchers,  and  when  dis¬ 
placed  or  relieved  from  such  positions,  will  be  entitled  to  place  them¬ 
selves  as  trick  dispatchers  in  accordance  with  their  seniority. 

(k)  A  train  dispatcher  losing  his  regular  assignment  by  reason  of 
force  reduction  or  displacement,  if  qualified,  may  within  five  (5)  days, 
(or  if  on  leave  of  absence,  within  five  (5)  days  from  date  of  return), 
displace  any  junior  train  dispatcher  who  holds  a  regular  assignment  in 

such  office.  If  unable  to  obtain  a  regular  assignment  in  such 

1140  office,  he  will  then  be  privileged  to  exercise  seniority  to  displace 
the  junior  regular  assigned  train  dispatcher  on  the  system. 

(l)  Train  dispatchers  may  be  granted  leave  of  absence,  limited, 
except  in  case  of  physical  disability,  to  ninety  (90)  consecutive  days 
in  any  year,  without  loss  of  seniority.  Retention  of  seniority  during 
a  longer  leave  of  absence  may  be  arranged  for  by  agreement  between 
the  Superintendent  and  the  General  Chairman. 

(m) .  Train  dispatchers  returning  from  leave  of  absence  may  exercise 
seniority  to  obtain  any  position  that  would  have  been  available  to 
them  during  such  leave  of  absence  provided  they  do  so  within  five  (5) 
days  from  date  of  return. 

(n)  Except  in  case  of  emergency,  not  to  exceed  forty-eight  (48) 
hours,  extra  train  dispatchers  will  be  used  in  the  order  of  their  seniority 
choice  for  all  extra  work.  If  a  senior  extra  train  dispatcher  declines 
a  period  of  extra  work  when  available  he  will  not  be  permitted  to 
displace  the  junior  man  on  that  vacancy. 


I 
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Article  V 

CONSOLIDATIONS 

If  two  or  more  offices  are  consolidated,  the  positions  in  the  consoli¬ 
dated  office  shall  be  filled  in  accordance  with  the  seniority  of  the  men 
affected.  If  an  office  is  abolished  and  the  territory  divide^  between 
two  or  more  offices,  or  territory  is  transferred  from  on^  office  to 
another,  or  in  the  event  consolidation  with  other  lines  is  effected, 
necessitating  a  rearrangement  of  train  dispatching  forces,  conference 
will  be  held  with  the  employe  representatives  in  an  endeavor  to  reach 
agreement  upon  division  of  work  and  placement  of  employes  affected. 

Article  VI 

INVESTIGATIONS — DISCIPLINE 

(a)  Train  dispatchers  will  not  be  demoted,  disciplined  or  discharged 
without  proper  hearing  as  provided  in  the  following  section^.  Suspen¬ 
sion,  pending  a  hearing  shall  not  be  deemed  a  violation  of  thi^  principle. 

(b)  A  train  dispatcher  against  whom  charges  are  preferred,  or  who 
may  consider  himself  unjustly  treated,  shall  be  granted  a  fair 

1141  and  impartial  hearing  before  the  Superintendent  or  his  author¬ 
ized  representative  within  ten  (10)  days  after  notice  by  either 
party.  Such  notice  shall  be  in  writing  and  shall  clearly  specify  the 

Erecise  charge  or  nature  of  the  complaint.  He  shall  have  the  right  to 
e  represented  by  counsel  of  his  choosing  at  all  hearings  and  be  given 
a  reasonable  opportunity  to  secure  the  presence  of  necessary  witnesses, 
and  the  decision  shall  be  rendered  within  ten  (10)  days  from  date  of 
hearing.  [ 

(c)  If  decision  be  against  him,  he  shall  have  the  right  of  appeal  to 
each  succeeding  higher  operating  officer.  If  an  appeal  is  tal^en  it  must 
be  filed  in  writing  wdthin  fifteen  (15)  days  after  date  of  decision,  and 
a  copy  of  the  appeal  furnished  to  both  the  officer  appealed  to  and  the 
one  whose  decision  is  appealed.  The  hearing  and  decision  on  appeal 
shall  be  governed  by  the  time  limit  of  Section  (b).  If  the  decision  be 
in  his  favor,  he  shall  be  compensated  for  any  loss  suffered  by  him. 

(d)  A  transcript  of  the  proceedings  at  the  original  hearing  or  on 
the  appeal  shall  be  furnished  the  train  dispatcher  or  his  representative. 
******** 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

.  I 

1142  DEFENDANTS*  EXHIBIT  GGG 

Agreement  Between  the  Alton  Railroad  Company  and  the  Employees, 
Represented  by  the  Brotherhood  of  Railroad  Signalmen  of  America, 
Effective  March  1,  1936 

******* 

»  i 

Article  III 

SENIORITY 

Section  1. — Seniority  begins  at  the  time  an  employe’s  pay  starts 
in  the  seniority  class  in  which  employed,  except  that  temporary  service 
in  a  higher  class  does  not  establish  seniority  in  that  class.  Seniority 
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rights  of  newly  employed  helpers  will  not  apply  until  they  have  been 
in  service  a  total  of  six  months  in  a  period  of  eighteen  months  from 
the  date  hired.  Seniority  classes  shall  be  as  follows: 

(a)  Gang  Foreman. 

(b)  Leafing  Signalman. 

(c)  Signalman. 

(d)  Assistant  Signalman. 

(e)  Helper. 

Section  2. — The  entire  railroad  shall  constitute  one  seniority 
district. 

Section  3. — An  employe  shall  hold  and  accumulate  seniority  in  his 
own  class  and  in  all  lower  classes. 

******* 

Section  5.  (a)  When  position  is  abolished  or  force  is  reduced  an 
employe  affected  will  have  the  right  to  displace  a  junior  man  if  there 
be  one  in  his  class  on  the  system.  The  employe  so  displaced  will 
have  the  right  to  displace  a  junior  man  if  there  be  one;  if  there  are  no 
junior  employes  in  his  class  he  will  have  the  right  to  displace  an 
employe  in  the  next  lower  class  providing  his  seniority  will  permit. 
******* 

(c)  An  employe  changed  to  a  lower  class  for  reasons  beyond  his 
control  will  retain  his  seniority  rights  in  the  class  from  which 

1143  changed.  An  employe  applying  for  a  position  in  a  lower 
class,  on  being  assigned  to  same,  will  sacrifice  all  seniority 
rights  in  seniority  classes  higher  than  the  one  to  which  he  so  transfers. 

(d)  Employes  covered  by  this  agreement  now  or  hereafter  pro¬ 
moted  to  official  positions,  either  with  the  Railroad  Company  or  the 
organization,  will  retain  and  accumulate  seniority  rights. 

******* 

Section  8. — When  employes  laid  off  by  reason  of  force  reduction 
desire  to  retain  their  seniority  rights,  they  must  file  their  addresses 
with  the  Supervisor  and  with  the  General  Chairman  within  ten  (10) 
days  from  date  of  reduction.  They  must  immediately  notify  both 
the  Supervisor  and  the  General  Chairman  of  any  change  of  address. 
Failure  to  comply  with  these  provisions  or  to  return  to  the  service 
within  ten  (10)  days  after  being  notified  of  employment  being  availa¬ 
ble,  will  cause  forfeiture  of  all  seniority  rights  unless  a  leave  of  absence 
is  granted  under  the  provisions  of  this  agreement. 

Employes  laid  off  by  reason  of  force  reduction  will  be  recalled  to 
service  in  the  order  of  their  seniority.  In  filling  temporary  positions, 
if  the  senior  laid  off  employe  fails  to  respond,  or  in  the  case  of  emer¬ 
gency,  the  senior  available  laid  off  employe  may  be  used  until  the 
senior  laid  off  employe  reports.  If  not  returned  to  service  within 
eighteen  (18)  months  after  being  laid  off,  employes  will  be  considered 
out  of  the  service  and  will  be  dropped  from  the  roster. 

******* 

Section  8. — *  *  * 

Employes  who  have  given  long  and  faithful  service  in  the  employ 
of  the  Company*  and  who  have  become  unable  to  handle  heavy  work  to 
advantage  will  be  given  preference  of  such  light  work  in  their  line  as 
they  are  able  to  handle. 

Section  9. — *  *  * 
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Employes  given  leave  of  absence  in  writing  by  proper  authorities 
of  the  Railroad  shall  be  limited,  except  in  case  of  physical 
1144  disability  or  organization  service,  to  six  (6)  months  in  any 
period  of  twelve  (12)  consecutive  months,  will  retain  their 
seniority  rights. 

******  * 

Article  IV 

PROMOTIONS  AND  TRANSFERS 

Section  1. — Promotion  to  positions  classified  herein  will  be  based 
on  ability,  merit  and  seniority.  Ability  and  merit  being  'sufficient, 
seniority  will  prevail;  the  management  to  be  the  judge. 

Section  2. — In  transferring  employes  to  fill  vacancies  or  new 
positions  in  their  own  class,  seniority  will  govern. 

*  *  *  *  *  *  j  * 

Article  VI 


DISCIPLINE  AND  GRIEVANCES 

Section  1. — An  employe  who  has  been  in  the  service  for  thirty 
(30)  days  or  more  will  not  be  disciplined  or  dismissed  before  being 
given  an  investigation  and  may  have  a  representative  of  his  own 
choice  present  at  such  investigation  if  he  so  desires.  He  inay,  how¬ 
ever,  be  held  out  of  service  pending  investigation.  The  investigation 
shall  be  held  within  seven  (7)  days  from  date  when  charged  with 
offense  or  held  from  service,  and  decision  rendered  within!  seven  (7) 
days  after  completion  of  investigation.  When  an  employee  is  called 
for  such  investigation  he  will  be  notified  for  what  purpose  he  is  called. 

If  the  employe  is  dismissed  and  appeal  taken,  the  position  will  not 
be  permanently  bulletined  but  may  be  temporarily  bulletined  until 
after  the  final  appeal  is  acted  upon. 

Should  the  employe  or  his  representative  be  dissatisfied  with  the 
decision  he  shall  have  the  right  within  ten  (10)  days  to  refer  the  case, 
with  written  statement  to  the  next  higher  officer,  and  same  will  be 
investigated  within  ten  (10)  days  of  such  notice  with  the  aggrieved 
employe  with  a  representative  of  his  own  choice  present. 

Appeal  may  successively  be  taken  to  the  Operating  Vice  Presi¬ 
dent. 

1145  If  the  charge  against  an  employe  is  not  sustained!  he  will  be 
reinstated  and  paid  for  all  time  lost. 

*  *  *  *  *  *  j  * 

(This  agreement  is  signed  by  representatives  of  the  corjipany  and 
by  representatives  of  the  employes.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 


1146 


Defend  ants*  Exhibit  HHH 


Agreement  Between  The  Chicago  and  Alton  Railroad  Company 


Represented  By  The  United  Brotherhood  of  Maintenance  of  Way 
Employes  and  Railway  Shop  Laborers ,  Effective  March  1,  1925 

Article  No.  2 

Seniority  begins  at  the  time  the  employed  pay  starts. 
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Article  No.  3 

Seniority  rights  of  all  employes  are  confined  to  the  sub-department 
in  which  employed. 

Article  No.  4 

Except  as  provided  in  Article  No.  5,  when  force  is  reduced,  the 
senior  man  in  the  sub-department  on  the  seniority  district  capable 
of  doing  the  work  shall  be  retained. 

******* 

Article  No.  13 

When  employes  laid  off  by  reason  of  force  reduction  desire  to 
retain  their  seniority  rights  thev  must  file  with  the  officer  of  the 
sub-department  notifying  them  of  the  reduction,  their  address,  and 
will  notify  such  officer  of  any  change  in  their  address.  *  *  * 

******* 

Article  No.  16 

Promotions  shall  be  based  on  ability,  merit  and  seniority;  ability 
and  merit  being  sufficient,  seniority  shall  prevail,  the  Management 
to  be  the  judge,  subject  to  appeal. 

Article  No.  17 

Employes  are  entitled  to  promotion  only  on  the  district  and  in  the 
sub-department  over  which  their  seniority  rights  prevail. 

******* 

Article  No.  20 

Employes  covered  by  this  agreement  now  or  hereafter  promoted  to 
excepted  or  official  positions  either  with  the  Company  or  the  Organi¬ 
zation  will  retain  their  seniority. 

******* 

1147  Article  No.  23 

The  general  rule  of  promotion  and  seniority  will  not  apply  to 
positions  of  track,  bridge  and  highway  crossing  watchmen  and  signal¬ 
men  at  railway  (non-interlocked)  crossings,  but  when  practicable  such 
positions  will  be  filled  by  incapacitated  employes  from  any  department 
and  preference  in  filling  and  retaining  these  positions  will  be  deter¬ 
mined  by  the  degree  to  which  incapacitated  for  other  work,  seniority 
in  the  service  of  the  railroad  and  ability  to  perform  the  work. 

Article  No.  24 

The  rights  of  extra  gang  foremen  as  Section  Foremen  will  date 
from  their  first  employment.  Where  they  have  not  held  positions  as 
Section  Foremen  when  gang  is  laid  off  they  will  have  the  right  to 
displace  only  the  junior  foremen  on  the  division  where  employed  and 
then  only  if  seniority  will  permit,  but  may  exercise  their  seniority  on 
new  positions  or  vacancies. 
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When  extra  gang  foremen  are  laid  off  account  reduction  in  force 
they  will,  when  extra  gang  force  is  increased,  return  to  the  position 
of  extra  gang  foreman  in  the  order  of  their  seniority  and  when  so 
filled  position  of  extra  gang  foreman  need  not  be  bulletined.  *  *  * 

Article  No.  25 

Employes  who  have  been  in  the  service  more  than  sixty  (60)  days, 

►  if  suspended  or  dismissed,  will  be  advised  of  the  cause  for  such  action 

in  writing  within  five  (5)  days  if  requested.  Should  he  be  dissatisfied 
with  the  action  taken  he  shall  have  the  right  within  ten  (10)  days 
to  refer  the  case  with  written  statement  to  the  next  higher  officer, 
and  same  will  be  investigated  and  decision  rendered  withih  ten  (10) 
days  of  such  notice.  He  may  be  assisted  in  such  investigation  by  a 
duly  accredited  representative. 

r  Appeal  may  be  successively  taken  to  the  highest  official  designated 

by  the  Management  to  handle  such  cases  if  copy  of  appeal  is  given 
official  rendering  last  decision  within  ten  (10)  days  thereafter. 

If  the  charge  against  an  employe  is  not  sustained  he  wjll  be  paid 
for  all  time  lost. 

1  An  employe  otherwise  disciplined  or  who  considers  himself  other¬ 

wise  unjustly  dealt  with  shall  have  the  right  to  appeal  in  |  writing  in 
i  succession  up  to  and  including  the  highest  official  designated  by  the 
Management  to  handle  such  cases  if  copy  of  appeal  is  given  officer 
i  rendering  last  decision  within  ten  (10)  days  thereafter. 

When  evidence  is  taken  in  writing  by  the  Company  of  ihearings  a 
copy  will  be  furnished  the  employes’  Committee. 

*  *  *  *  *  *  i  * 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

1  (Remainder  of  exhibit  omitted  pursuant  to  stipulation.)  j 

1148  Defendants’  Exhibit  III 

The  Chicago  &  Alton  Railroad  Company,  Rules  and  Rates  of  Pay 
for  Train  Porters,  Effective  March  16,  1929 

*  *  *  *  *  *  * 

Rule  2 

.  * 

The  right  of  preference  of  work  will  be  governed  by  seniority  in 
service.  The  porter  oldest  in  service  will  be  given  preference  to  new 
positions  and  vacancies  if  it  will  not  cause  undue  impairment  of  the 
service.  When  a  temporary  vacancy  occurs  on  any  regularly  assigned 
run,  extra  porter  catching  the  run  will  hold  same  for  ten  (10)  days, 
and  the  senior  porter  on  that  division  applying  within  that  time  will 
^  hold  same  until  relieved  by  regularly  assigned  porter. 

Rule  3 

(a)  Train  porters  disciplined  or  dismissed  -will  be  advised  of  the 
cause  of  such  action  in  writing  if  requested. 

(b)  Train  porters  disciplined,  or  who  consider  themselves  other¬ 
wise  unjustly  dealt  with,  shall,  upon  making  a  written  request  to  their  . 
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immediate  superior  within  ten  (10)  days  from  date  of  advice,  be  given 
a  fair  and  impartial  hearing  and  if  the  charges  are  not  sustained  will  be 
resinstated  and  paid  for  time  lost. 

******* 

i 

Rule  12 

*  *  *  When  assignments  are  made  the  senior  porter  in  service 
bidding  on  a  run  on  their  respective  division,  will  have  a  choice  of 
same  in  accordance  with  seniority. 

Rule  13 

When  a  train  porter  has  been  disturbed  or  displaced  for  any  cause' 
he  will  have  the  right  to  place  himself  on  a  run  in  accordance  with 
his  seniority. 

******* 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1149  Defendants’  Exhibit  JJJ 

Rules  and  Rates  of  Pay  for  Enginemen  Employed  by  Western 

Maryland  Railway  Company,  Effective  February  15th,  1934. 

General  Rules — Definition  of  Words  Enginemen  and  Engineman 

Rule  1. — The  word  “Enginemen”  in  this  agreement  means  en¬ 
gineers  and  firemen;  the  word  “Engineman”  means  engineer  or 
fireman. 

******* 

SENIORITY — CHOICE  OF  RUNS 

Rule  4. — Seniority  shall  take  precedence  in  all  cases  as  to  choice 
of  run  on  any  district,  provided  the  senior  man  is  competent. 

******* 

DISCIPLINE  AND  INVESTIGATION 

Rule  9. — (a)  No  engineman  will  be  taken  out  of  the  service,  unless 
the  circumstances  warrant,  pending  investigation;  nor  will  they  be 
suspended  or  dismissed  without  a  fair  and  impartial  trial.  And  in 
event  of  conflicting  testimony,  those  whose  evidence  conflict  will  be 
brought  together. 

(b)  Should  it  be  shown  at  the  investigation  that  the  engineman  is 
innocent  of  the  charges,  he  will  be  paid  for  all  time  lost,  but  if  found 
guilty,  he  will  be  advised  of  the  decision  within  fifteen  (15)  days  after 
the  completion  of  the  investigation. 

(c)  Enginemen  have  the  right  to  appeal  a  decision  and  may  be 
represented  by  the  Local  and/or  General  Chairman,  but  appeal  must 
be  made  in  writing,  stating  upon  what  points  it  is  made  and  within 
thirty  (30)  days  from  date  of  the  decision  which  is  appealed. 
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SENIORITY 

Rule  22. — *  *  * 

(c)  When  an  Engineer  is  returned  to  the  Firemen’s  list  oh  account 
of  reduction  in  business,  his  original  seniority  as  a  Firemen  will 
govern. 

*  *  *  *  *  *  * 

(f)  No  engineer  will  be  permitted  to  hold  a  run  a$  fireihan  at  his 
home  terminal  while  an  engineer  who  is  junior  to  him  is  working  on 
the  engineer’s  extra  list  or  holding  a  regular  assignment  as  engineer 
at  such  terminal. 

*  *  *  *  *  *  * 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 


1150  Defendants’  Exhibit  KKK 

Memorandum  of  Agreement  Made  and  Entered  Into  By  and 
Between  the  Florida  East  Coast  Railway  Company  and 
Locomotive  Firemen  Running  Thereon,  Providing 
Rules  and  Rates  of  Pay,  Effective  May  1,  1930. 

*  *  *  *  *  *  j  * 

Article  35 


ASSIGNMENT  OF  RUNS 

*  *  *  *  *  *  * 

(c)  The  oldest  Fireman  in  the  service  will  have  preference  of  runs, 
switch  engines,  or  outside  hostler  helper  service,  unless  he  is  proven 
incompetent  after  a  fair  and  impartial  trial.  *  *  * 

*  *  *  #  *  *  * 

Article  41 

REDUCTION  OF  FORCES 

When  business  decreases  and  causes  a  surplus  of  Firemen,  the 
youngest  Fireman  in  the  service  of  the  Railway  will  be  cut  off,  but 
will  retain  his  seniority,  provided  he  responds  when  called  for  service 
by  the  Railway.  *  *  * 

*  *  *  *  *  *  j  * 

Article  46 


DISCIPLINE 

(a)  A  Fireman  will  not  be  suspended  or  discharged  without  a  fair 
and  impartial  investigation.  At  this  investigation  he  will  be  required 
to  attend  and  may  have  present  his  properly  accredited  representa¬ 
tive,  or  any  employee  delegated  by  his  representative. 

(b)  When  required  to  attend  an  investigation  in  which  he  is  in¬ 
volved,  a  Fireman  will  not  be  paid  wages  for  the  time  so  consumed, 
unless  the  charge  against  him,  in  the  judgment  of  the  proper  officers 
of  the  Company,  is  unfounded,  in  which  event  he  will  be  paid  full 
wages  for  the  time  lost. 
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(c)  When  a  Fireman  is  held  out  of  the  service  he  will  be  promptly 
notified  of  the  charges  against  him  and  when  the  investigation  is 
completed  he  will  be  notified  of  the  decision  as  early  as  practicable. 
Punishment  shall  consist  of  a  reprimand,  demerits,  suspension,  or 
discharge. 

(d)  If  a  Fireman  considers  himself  unjustly  disciplined  by  the 
Superintendent,  he  has  the  right  of  appeal  to  his  duly  accredited 

representative,  and  if  in  the  judgment  of  such  representative 

1151  the  case  merits  further  handling,  it  may  be  appealed  by  him 
to  the  Superintendent  and  if  necessary  from  the  Superintendent 

to  the  next  higher  officer  of  the  Railway,  within  sixty  (60)  days  from 
the  date  of  the  decision.  If  an  appeal  is  not  made  within  sixty  (60) 
days  from  the  date  of  the  decision  the  case  will  be  considered  closed, 
and  will  not  be  opened  for  reconsideration. 

(e)  Any  grievance  of  any  nature,  that  may  exist,  which  is  not  recti¬ 
fied,  should  be  presented  in  writing  to  the  Superintendent  within 
sixty  (60)  days  of  its  occurrence  to  the  end  that  proper  action  toward 
its  abatement  may  be  taken  without  unnecessary  delay. 

******* 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1152  DEFENDANTS*  EXHIBIT  LLL 

Nevada  Northern  Railway  Company  Agreement  Governing  Pay  and 

Regulations  for  Trainmen,  Effective  May  1,  1922 

(Rates  as  of  December  1st,  1928) 
******* 

8.  DISCIPLINE 

No  discipline  will  be  administered  without  investigation.  Should 
an  employe  feel  he  has  been  unjustly  dealt  with  he  will  be  granted  a 
hearing  by  official  conducting  investigation  and  should  he  be  dissatis¬ 
fied  with  action  taken  he  has  the  right  of  appeal,  consecutively,  to  the 
Superintendent,  General  Manager,  and  Vice  President  in  charge  of 
operation.  At  all  hearings  employes  may,  if  they  desire,  have  a  fellow 
trainman  of  their  own  choice  present. 

******* 

14.  LEAVE  OF  ABSENCE 

Any  trainman  who  has  been  continuously  in  the  service  as  such  for 
five  years  or  more  may,  at  the  discretion  of  the  Superintendent,  be 
granted  a  leave  of  absence  for  one  year  and  retain  his  seniority  rights, 
providing  that  he  does  not  during  that  period  enter  the  service  of  any 
other  railroad. 

******* 

19.  PROMOTIONS 

The  company  reserves  the  right  to  hire  one  conductor  for  every  two 
promoted. 

Promotions  will  be  made  in  accordance  with  seniority  rights  of 
brakeman,  subject  to  ability  of  brakeman  to  pass  required  standard 
examination. 
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21.  FILLING  VACANCIES 


763 


When  vacancy  occurs  as  conductor  in  passenger  service  jit  will  be 
filled  by  senior  freight  conductor  available.  Vacancies  as  Conductor 
in  freight  service,  and  in  all  service  as  brakemen,  will  be  filled  from 
extra  fist.  Extra  men  may  (when  they  have  held  run  for  $  days)  be 
“bumped”  by  any  extra  man  having  seniority,  who  makes  such  request 
to  proper  official. 

22.  BULLETING  RUNS 

Vacancies  on,  or  changes  of  runs,  will  open  them  to  assignment  and 
will  be  filled  by  senior  employe  making  application  (in  writing)  within 
7  days  after  such  vacancy  or  change  has  been  bulletined. 

*  *  *  ★  *  *  * 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 
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Defendants’  Exhibit  MMM 


Copper  River  &  Northwestern  Railway  Company  Agreement  Covering 
Pay  and  Regulations  for  Train  and  Enginemen,  Effective  April  15, 
1924 

Revision  effective  September  1,  1928 


NEW  RUNS  AND  VACANCIES 


Rule  17. — New  runs  and  all  vacancies,  except  temporary  vacancies 
not  exceeding  thirty  days,  wnll  be  bulletined  for  a  period  of  ten  days, 
if  practicable,  and  such  runs  or  vacancies  will  be  given  to  the  senior 
man  making  application  therefor  in  writing. 


INCREASING  FORCE 


Rule  20. — When  necessary  to  increase  the  force  of  engineers  or 
conductors,  oldest  qualified  fireman  or  brakeman  shall  be  promoted. 


SENIORITY 

Rule  25. — Men  will  take  rank  on  the  seniority  list  from  the  date 
of  their  assignment  to  road  or  yard  service,  and  the  oldest  men  shall 
have  preference  in  their  respective  branches.  *  *  * 

DISCIPLINE 

Rule  27. — No  discipline  will  be  administered  without  investigation. 
Should  an  employee  feel  he  has  been  unjustly  dealt  with,  he  will  be 
granted  a  hearing  by  an  official  conducting  investigation  and  should 
he  be  dissatisfied  with  action  taken,  he  has  right  of  appeal, 
1155  consecutively  to  the  superintendent  and  general  manager.  At 
hearings,  men  may,  if  they  desire,  have  a  fellow  employee  of 
their  own  choice  present. 
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•  ___  i 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1156  Defendants’  Exhibit  NNN 

The  Denver  and  Salt  Lake  Railway  Company,  Rules  and 

Rates  of  Pay  for  Yard  Men 

******* 

Rule  12 

INVESTIGATIONS 

Any  Yardman,  deeming  he  has  been  unjustly  dealt  with,  shall 
have  the  right  to  a  full  investigation  and  be  allowed  a  representative 
of  his  own  choice  if  he  so  desires,  and  if  it  is  decided  that  he  has  been 
wrongfully  disciplined,  he  will  be  re-instated  and  paid  not  less  than 
he  would  have  received  had  he  remained  in  the  service.  His  request 
for  such  investigation  must  be  made,  in  writing,  to  the  Assistant 
Superintendent,  within  five  (5)  days,  and  he  will  be  given  a  hearing 
within  (10)  days  from  the  date  of  such  request,  when  possible.  In 
case  he  is  dissatisfied  with  the  decision  of  the  Assistant  Superintend¬ 
ent,  he  may,  within  seven  (7)  days  appeal,  in  writing,  to  the  General 
Superintendent. 

*****  *  * 

i# 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1157  Defendants’  Exhibit  OOO 

The  Pennsylvania  Railroad  Company  and  Clerical  Employes  of 
The  Pennsylvania  Railroad  Company  under  the  Jurisdiction  of 
Division  and  General  Superintendents,  General  Managers,  Works 
Manager  at  Altoona  Works,  and  Telephone  Operators  at  Altoona 
Works,  Schedule  of  Regulations  for  the  Government  of  Clerical 
Employes  Under  the  Jurisdiction  of  Division  and  General  Superin¬ 
tendents,  General  Managers,  Works  Manager  at  Altoona  Works,  and 
Telephone  Operators  at  Altoona  Works,  Effective  May  16, 1935 

******* 

2- A-2.  Bulletined  positions  will  be  awarded  by  the  designated 
official  in  accordance  with  ability,  fitness,  and  seniority. 

******* 

Regulation  No.  3 
seniority 

******  * 

t 

3- A-2.  An  employe  who  is  an  accredited  representative  of  the  em¬ 
ployes  will,  upon  request,  when  he  can  be  spared  without  detriment 
to  the  service,  be  given  necessary  leave  of  absence  for  committee  work 
without  impairment  of  seniority. 

******* 

3-C-l.  Except  as  provided  in  Regulations  2-A-7  and  3-G-l,  an 
employe  displaced  from  his  regular  position  in  reduction  of  force, 
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abolishment  of  position,  or  removal  from  a  “personal  office  force” 
position,  shall,  within  twenty-nine  (29)  days,  exercise  seniority  in 
accordance  with  ability  and  fitness  or  forfeit  all  seniority. 

******* 

1158  When  a  permanent  position  is  bulletined  and  no  bids  are 
received  from  active  employes  senior  to  those  relieved]  through 

force  reduction,  the  senior  qualified  employe  so  relieved  in  the  seni¬ 
ority  district  where  position  is  bulletined  will  be  notified  ih  writing 
of  such  position.  *  *  * 

3-C-2.  Employes  who  have  been  relieved  from  active  service  one 
year  or  more,  will  be  requested  in  writing  at  their  last  known  address, 
to  state  whether  they  desire  to  return  to  clerical  service  whqn  oppor¬ 
tunity  presents. 

*  *  *  *  *  *  * 

3-G-l.  Subject  to  mutual  understanding,  in  writing,  between  the 
Management  and  Local  Committee  representing  employes,  [in  filling 
positions  that  can  be  taken  by  permanently  disabled  employes,  pref¬ 
erence  will  be  given  to  such  employes  as  are  capable  of  performing  the 
service. 

A  permanently  disabled  employe  so  placed  may  be  compensated 
at  the  rate  of  the  position  to  winch  assigned,  and  cannot  bid  for  ad¬ 
vertised  positions  or  vacancies. 

Positions  while  occupied  by  such  permanently  disabled  employes 
will  not  be  subject  to  the  seniority  or  advertising  Regulation^. 

An  employe  displaced  in  the  application  of  this  Regulation  shall 
exercise  seniority  in  accordance  with  Regulation  3-C-l. 

*  *  *  *  *  *  * 

Regulation  No.  6 

. 

DISCIPLINE 

6-A-l.  Employes  will  not  be  suspended  nor  dismissed  from  the 
service  without  a  fair  and  impartial  trial;  neither  will  they  be  held 
off  duty  for  minor  offenses  pending  investigation  or  decision.  Em¬ 
ployes  will  be  notified  in  writing  ten  (10)  days  prior  to  date  suspension 
takes  effect. 

6- A-2.  When  written  statements  are  taken  in  controversial  matters, 

employes  making  same  will  be  furnished  a  copy  upon]  request. 

1159  6-A-3.  Time  lost  pending  or  attending  investigations  will 
be  applied  against  suspension;  time  lost  as  the  result  <^f  appeals 

from  discipline  will  not  be  applied  against  suspension. 

Regulation  No.  7 

APPEALS 

7- A-l.  An  employe  who  considers  that  an  injustice  has  been  done 
him  in  discipline  matters  and  who  has  appealed  his  case  in  Writing  to 
the  Superintendent  (in  Regional  General  Office  Departments  the 
officer  in  charge  of  the  Department),  within  ten  (10)  days,  will  be 
given  a  hearing  at  which  he  may  be  accompanied  by  an  employe 
covered  by  these  Regulations  from  the  division  on  which  the  is  em- 
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ployed,  to  assist  him  in  presenting  his  case.  After  the  appeal  has 
been  acted  upon  by  the  Superintendent,  he  may,  if  he  so  desires,  be 
represented  before  the  Superintendent  by  the  Committee  representing 
employes  covered  by  these  Regulations. 

7-A-2.  An  employe  who  considers  that  an  injustice  has  been  done 
him  with  respect  to  any  matter  other  than  discipline  may,  within  ten 
(10)  days,  present  his  case  in  writing  to  his  immediate  superior.  If 
the  decision  of  his  immediate  superior,  which  shall  be  given  promptly, 
in  writing,  is  unsatisfactory,  he  may  then  turn  the  matter  over  direct 
to  the  Local  Committee^  The  Chairman  of  the  Local  Committee 
may  then  handle  the  matter  with  the  Officer  in  charge  of  the  depart¬ 
ment.  If  not  satisfactorily  adjusted  it  will  then  be  handled  by  the 
Local  Committee  with  the  Superintendent  (in  Regional  General  Office 
Departments  the  Officer  in  charge  of  the  Department).  This  Regu¬ 
lation  shall  not  be  construed  so  as  to  prohibit  the  Committee  from 
listing  for  discussion  any  question  pertaining  to  these  Regulations. 

*  *  *  *  *  *  * 

i 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1160  Defendants’  Exhibit  PPP 

Agreement  between  the  Chicago,  Burlington  &  Quincy  R.  R.  Co.  and 
The  Mechanical  Department  Association  of  the  Burlington  R.  R., 
effective  March  16,  1929 

★  4c  *  *  * 

Rule  15 

SENIORITY  AND  BIDDING 

******* 

(a)  In  filling  new  positions  or  vacancies,  merit,  competency  and 
seniority  will  govern ;  merit  and  competency  being  sufficient  seniority 
shall  prevail.  A  temporary  vacancy  is  one  caused  by  sickness,  acci¬ 
dent,  furlough,  etc.  All  other  vacancies  shall  be  bulletined  immedi¬ 
ately  under  the  provisions  of  this  rule.  This  not  to  apply  in  restora¬ 
tion  of  forces  after  a  reduction.  Employees  shall  be  put  back  in 
reverse  order  of  reduction. 

******* 


Rule  20 

ASSIGNMENT — OLD  EMPLOYEES 

I 

Employees  who  have  given  long  and  faithful  service  in  the  employ 
of  the  Company  will,  when  they  become  unable  to  handle  heavy 
work,  be  given  preference  for  such  light  work  as  they  are  able  to 
handle. 
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I 

Rule  24 

REDUCING  HOURS  OR  FORCE 

(a)  *  *  *  When  the  force  is  reduced,  merit  and  competency, 

will  after  six  months  service,  be  deemed  sufficient  and  seniority  shall 
govern.  *  *  *  Mechanics  may  displace  helpers  their  junior  in 

service  in  a  reduction  of  force. 


*  *  *  *  *  *  * 

(e)  When  forces  are  increased  the  last  man  laid  off  shall  bfc  the  first 
man  put  back,  subject  to  all  the  provisions  of  this  rule. 


****** 


* 


1161  Rule  33 

INVESTIGATIONS 

No  employee  shall  be  disciplined  without  a  fair  hearing  bv  a  desig¬ 
nated  officer  of  the  carrier.  Suspension  in  proper  cases  pending  a 
hearing  which  shall  be  prompt,  shall  not  be  deemed  a  violation  of  this 
rule.  At  a  reasonable  time  prior  to  the  hearing  such  employee  will 
be  apprised  of  the  precise  charge  against  him.  The  employee  shall 
have  reasonable  opportunity  to  secure  the  presence  of  necessary 
witnesses  and  shall  have  the  right  to  be  there  represented  by  his  local 
committee.  If  it  is  found  that  an  employee  has  been  unjustly  sus¬ 
pended  or  dismissed  from  the  service,  such  employee  shal}  be  rein¬ 
stated  with  his  seniority  rights  unimpaired,  and  compensated  for  the 

wage  loss,  if  any,  resulting  from  said  suspension  or  dismissal. 

■ 

Rule  34 

| 

COMMITTEEMEN 

The  Company  shall  not  discriminate  against  any  comnjiitteemen 
who  from  time  to  time  represent  other  employees  and  will  grant  them 
leave  of  absence  and  free  transportation  when  delegated  to  represent 
other  employees. 

Employees  granted  indefinite  leave  of  absence  under  thi^  rule  will 
retain  their  seniority  at  last  point  employed. 

******* 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

* 

•  I 

1162  Defendants7  Exhibit  QQQ 

Agreement  Between  the  Atlantic  Coast  Line  Railroad  Company  and 
Its  Telegraphers,  Agent-Telegraphers  and  Telephones  Represented 
by  the  Association  of  Agents  and  Operators  of  the  Atlantic  Coast 
Line  Railroad,  Effective  December  1st,  1929 
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Article  12 

SENIORITY — PROMOTION 

(a)  Preference  in  promotion  or  retention  in  the  service  within  their 
respective  Districts  will  be  given  employes  who  have  been  longest 
in  the  service,  promotion  dependent  upon  faithful  discharge  of  duty, 
competency  and  capacity  for  increased  responsibility. 

♦  *  *  *  *  *  * 

(f)  If  an  employe,  assigned  to  a  position  becomes  incapacitated  or 
unable  to  fill  the  position,  he  will  be  assigned  to  the  extra  list  and  will 
retain  his  seniority. 

(g)  In  the  event  of  reduction  in  forces,  or  when  a  position  is  abol¬ 
ished,  employes  so  displaced  shall  have  the  right  to  displace  any  junior 
employe  who  has  not  been  in  the  service  five  (5)  years,  or  go  on  the 
extra  list,  retaining  seniority. 

******* 

1163  “In  the  event  there  are  not  as  many  as  five  employes  in  the 
service  with  less  than  five  (5)  years  seniority,  any  one  of  the 

five  youngest  employes  may  be  displaced.  Employes  so  displaced 
may  displace  any  junior  employe.” 

******* 

Employes  so  displaced  who  have  been  in  the  service  less  than  five 
(5)  years  may  displace  any  younger  employe  on  the  district. 

Provided,  that  in  the  exercise  of  seniority  under  this  article  the 
employe  is  qualified  to  hold  position,  and  provided,  further,  that  if 
the  position  abolished  has  been  established  less  than  tw'elve  (12) 
months,  all  employes  so  affected  w’ill  be  required  to  return  to  their 
former  positions. 

(h)  In  filling  temporary  vacancies  the  oldest  competent  extra 

employe  will  be  given  preference,  except  that  employes  in  any  office 
will  be  given  preference  in  filling  temporary  vacancies  in  that  office. 
Any  competent  extra  employe,  not  otherwise  employed,  may  dis¬ 
place  any  younger  extra  employe,  provided  this  does  not  necessitate 
an  extra  transfer  of  any  agency ;  *  *  *. 

(i)  In  event  of  reduction  in  forces  in  relay  offices,  “X”  Rocky 
Mount,  “SF”  Savannah,  and  “YN”  Jacksonville,  the  employe,  except 
Manager  in  such  office,  holding  least  seniority  on  the  District,  will  be 
displaced,  and  he  will  be  allowed  to  exercise  his  seniority  as  per 
paragraph  (g). 

(j)  When  positions  w’hich  have  been  closed  not  exceeding  six 
months,  are  reopened,  they  will  be  offered  employes  who  held  them 
when  closed  provided  such  employes  are  still  in  the  service.  If 
declined  by  them,  the  positions  wtII  then  be  bulletined. 

******* 

4 

1164  Article  18 

INVESTIGATIONS  AND  DISCIPLINE 

(a)  Employes  will  not  be  suspended  without  just  cause,  and  will 
not  be  discharged  without  an  investigation  should  they  request  it. 

(b)  An  employe  disciplined,  or  who  considers  himself  un justly 
treated,  shall  have  a  fair  and  impartial  hearing,  provided  written 
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request  is  presented  to  his  immediate  superior  within  ten !  (10)  days 
of  the  date  of  the  advice  of  discipline,  and  the  hearing  shall  be  granted 
within  ten  (10)  days  thereafter. 

(c)  A  decision  will  be  rendered  within  ten  (10)  days  after  completion 
of  hearing.  If  an  appeal  is  taken,  it  must  be  filed  with  the  n^xt  higher 
official,  and  a  copy  furnished  the  official  whose  decision  is  appealed 
within  thirty  (30)  days  after  date  of  decision.  The  hearing  and 
decision  on  "the  appeal  shall  be  governed  by  the  time  limits  of  the 
preceding  section. 

(d)  At  the  hearing  or  on  the  appeal  under  Sections  (t[)  and  (c) 
the  employe  may  handle  his  own  case  personally  or  may  tye  assisted 
by  an  employe  of  his  craft  or  by  the  Committee  of  the  Association. 

_  (e)  The  right  of  appeal  by  an  employe,  assisted  by  an  employe  of 
his  craft  or  by  the  Committee  of  the  Association  up  "to  and  inclusive 
of  the  highest  official  designated  by  the  Railroad  to  whom  appeals 
may  be  made,  is  hereby  established. 

(f)  An  employe,  on  request,  will  be  given  a  letter  stating  the  cause 
of  discipline.  A  transcript  of  the  evidence  taken  at  the  investigation 
or  on  the  appeal  will  be  furnished  on  request  of  the  employ^  or  repre¬ 
sentative. 

(g)  If  the  final  decision  decrees  that  charges  against  thte  employe 
were  not  sustained,  the  record  shall  be  cleared  of  the  change;  if  sus¬ 
pended  or  dismissed,  the  employe  will  be  returned  to  former  position 
and  paid  for  all  time  lost. 

*  *  *  *  *  *  * 

1165  (This  agreement  is  signed  by  representatives  of  the  com¬ 
pany  and  by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1166  Defendants’  Exhibit  RRR 

RULES  AND  REGULATIONS  GOVERNING  WORKING  CON¬ 
DITIONS  AND  RATES  OF  PAY  FOR  DISPATCHERS  As 
Agreed  Upon  Between  the  ILLINOIS  CENTRAL  SYSTEM  and 
the  ILLINOIS  CENTRAL  TRAIN  DISPATCHERS’  ASSOCIA¬ 
TION,  Effective  March  1,  1936 

*  *  *  *  *  *  * 

Article  II 

SCOPE  OF  APPLICATION 

i 

******  I  * 
Rule  8. — When  increase  in  force  is  made,  necessitating  employ¬ 
ment  of  additional  dispatchers,  due  consideration  will  be  given  those 
whose  names  have  been  removed  from  the  seniority  roster. 

******* 

Article  III 

APPLICATION  OF  SENIORITY 

Rule  11. — (a)  Dispatchers  may  exercise  seniority  only  when  dis¬ 
placed,  when  forces  are  reduced,  or  when  vacancies  occur,  or  new 
positions  are  created.  Trading  positions  will  not  be  permiited. 


770  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

(b)  When  reduction  in  force  is  made,  senior  dispatchers  on  the 
division  on  which  the  reduction  is  made  will  be  given  preference. 

Rule  12. — (a)  Regularly  assigned  dispatchers  displaced  for  any 
reason,  whose  seniority  does  not  entitle  them  to  a  regular  po¬ 
sition  on  the  division  on  which  they  are  employed,  may  exercise 
seniority: 

1167  (b)  To  displace  the  junior  regularly  employed  dispatcher 
on  the  System. 

(c)  To  any  regular  extra  and  extra  work  on  any  division  on  the 
System. 

Rule  13. — (a)  Regular  extra  or  extra  dispatchers  displaced  for 
any  reason  may  exercise  seniority: 

(b)  To  displace  the  junior  regularly  employed  dispatcher  on  the 
System. 

(c)  To  any  regular  extra  and  extra  work  on  any  division  on  the 
Svstem. 

*  *  *  *  *  *  * 

Rule  27. — Except  as  provided  in  Rules  17  and  IS  all  bulletined 
positions  or  vacancies  (either  temporary  or  permanent)  will  be  filled 
in  accordance  with  the  system  seniority  roster. 

******* 

Article  VI 

CONSOLIDATIONS  AND  FORCE  REDUCTIONS 

Rule  32. — When,  for  any  reason,  two  or  more  dispatchers7  offices  or 
territories,  or  both,  or  other  offices  to  which  the  territory  is  assigned, 
are  consolidated,  seniority  will  govern  and  the  senior  dispatchers  will 
be  given  preference  of  positions  as  dispatchers  in  the  consolidated  office 
or  offices.  Dispatchers  who  cannot  place  themselves  in  the  consolidated 
office  may  exercise  their  seniority  as  outlined  in  Article  III. 

******* 

Article  XIII 

ADJUSTMENTS 

Rule  45. — Matters  to  be  adjusted  may  be  taken  up  with  the  Di¬ 
vision  Superintendent  in  waiting.  In  the  event  that  any  adjustment 
cannot  be  satisfactorily  disposed  of  with  the  Superintendent,  the  dis¬ 
patcher  shall  have  the  right  to  appeal  to  the  General  Superin- 

1168  intendent  and  from  him  to  the  Manager  of  Personnel.  Matters 
for  adjustment  must  be  presented  in  writing  within  sixty  (60) 

days  of  their  occurrence,  otherwise  they  will  not  be  considered. 

i 

******* 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1169  Defendants7  Exhibit  SSS 

Agreement  between  New  York,  Ontario  and  Western  Railway  Com¬ 
pany  and  all  employees  in  the  Signal  Department  performing  work 
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generally  recognized  as  signalmens’  work  (not  including  Mainte¬ 
nance  Foremen  or  Supervisory  employees  of  higher  rank),  effective 
July  1,  1921 


Article  III 


SENIORITY 


* 


Section  3. — When  force  is  reduced,  seniority  in  any  class  vpl\  govern 
providing  ability  is  equal,  the  management  to  be  the  judge: 

Section  4. — Seniority  rights  of  employees,  unless  otherwise  agreed, 
will  not  be  restricted  to  any  particular  territory  but  will  b^  over  the 
entire  system.  When  force  is  reduced,  an  employee  of  a  (flass  if  no 
position  or  vacancy  is  open  will  have  the  right  to  displace  only  the 
employee  of  the  same  class  with  the  least  seniority  rights^  with  the 
exception  as  indicated  in  Section  5. 

Section  5.  An  employee  so  displaced  will  have  the  right  to  displace 
the  employee  with  the  least  seniority  rights  in  the  next  lower  class 
in  which  he  previously  held  seniority  rights  and  will  regain  such 
seniority  rights.  It  is  to  be  understood  that  signalmen  in:  camp  car 
outfits  in  the  exercising  of  their  seniority  rights  will  not  be  allowed 
to  displace  any  of  the  regular  signal  maintainers  but  to  onfy  displace 
men  in  a  lower  class.  Gang  Foremen,  laid  off  account  reduction 
1170  in  force,  will  have  the  right  to  displace  the  signal  maintainer 
with  the  least  seniority  rights. 

*  *  *  *  3je  *  * 

Section  10. — Employees  given  leave  of  absence  in  writing  by 
proper  authority  of  the  Railway  Company  for  six  months  fir  less  will 
retain  their  seniority.  Employees  failing  to  return  before  the  expira¬ 
tion  of  their  leave  of  absence  will  lose  their  seniority  rights  unless  an 
extension  has  been  obtained. 

Section  1 1 . — When  employees  laid  off  by  reason  of  force  reduction 
desire  to  retain  their  seniority  rights,  they  must  file  with  the  official 
notifying  them  of  the  reduction,  their  address  and  renew  pame  each 
sixty  days.  Failure  to  renew  the  address  each  sixty  days  or  to  return 
to  the  service  within  ten  days  after  being  so  notified  will  forfeit  all 
seniority  rights. 

******* 

Section  13. — Employees  who  have  given  long  and  faithful  service 
in  the  employ  of  the  Railway  Company  and  who  have  become  unable 
to  handle  heavy  work  to  advantage,  will  be  given  preference  to  such 
light  work  as  they  are  able  to  handle  and  the  rate  of  pay  will  be 
consistent  with  the  work  performed. 

Article  IV 


PROMOTIONS 


i 

Section  1. — Promotions  to  positions  coming  within  tlfe  scope  of 
this  agreement  shall  be  based  upon  ability,  merit,  and  senioijity ;  ability 
and  merit  being  sufficient,  seniority  to  prevail,  the  management  to  be 
the  judge. 
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Section  2. — When  transferring  employees  to  fill  vacancies  or  new 
positions  the  provisions  of  Section  1  of  this  article  will  prevail. 

******* 

Article  V 

DISCIPLINE  AND  GRIEVANCES 

Section  1. — Should  any  employee  subject  to  this  agreement 
1171  believe  he  has  been  unjustly  dealt  with,  he  shall  first  make 
an  effort  to  adjust  the  same  with  the  supervisory  employee 
under  whom  he  works  and  should  decision  be  unsatisfactory,  he  shall 
have  the  right  to  appeal  to  the  succeeding  higher  officers  for  further 
adjustment. 

Section  2. — Any  employee  covered  by  this  agreement  shall  not 
be  discharged  or  suspended  without  just  or  sufficient  cause  and  if  after 
further  investigation  it  shall  be  found  that  he  has  been  unjustly  dis¬ 
charged  or  suspended,  he  shall  be  reinstated  within  five  days  and 
paid  for  actual  time  lost  less  the  earnings,  if  any,  that  he  may  have 
made  during  suspension. 

******* 

(This  agreement  is  signed  by  representatives  of  the  company  and 
by  representatives  of  the  employees.) 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1173  Defendants’  Exhibit  UUU 

Mr.  W.  C.  Brown, 

President ,  N.  Y.  C.  &  H.  R.  R.  R.  Co. 

Dear  Sir:  In  conformity  with  the  wishes  expressed  in  your  letter 
of  March  2,  1909,  the  Board  of  Pensions  has  held  two  meetings  for 
the  object  of  determining  upon  a  set  of  rules  for  the  proposed  pension 
system  to  be  submitted  for  the  approval  of  yourself  and  the  Board  of  • 
Directors. 

After  a  careful  study  of  the  pension  departments  already  estab¬ 
lished  and  of  the  conditions  existing  on  the  New  York  Central  Lines, 
a  set  of  rules  has  been  drafted  which,  after  full  deliberation,  we  deem 
to  be  best  suited  to  serve  the  interests  of  the  company  and  its  super¬ 
annuated  and  disabled  employes. 

These  rules  are  herewith  respectfully  transmitted  for  your  approval. 

RULES  FOR  THE  OPERATION  OF  THE  PENSION  DEPARTMENT 

Rule  No.  1 

The  administration  of  the  Pension  Department  shall  be  in  charge 
of  a  Committee,  to  be  known  as  the  “Board  of  Pensions”,  consisting 
of  eight  persons  to  be  appointed  annually  by  the  President  of  the 
company. 

The  Board  of  Pensions  shall  elect  a  Chairman  from  among  its 
members,  shall  appoint  a  Secretary,  and  shall  have  power,  subject  to 
the  approval  of  the  President  and  Board  of  Directors  to  adopt  such 
rules  for  the  government  of  the  Pension  Department,  as  it  may  deem 
advisable. 
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SYMBOLS  OF  CRAFTS  OR  CLASSES  NOT  LISTED 
IN  CAPTIONS 


(1)  Telegn.pn  and  Telephone  Linemen. 

(2)  Portable  Steam  Equipment  Operators. 

(3)  Train  1  orters. 

(4)  Maria  firemen. 

(5)  Sailor. 

(G)  Ferry  xxtmen. 

(7)  Super-,  isors  of  mechanics. 

(g)  Molders. 

(9)  Float  v.  atchmen,  bridgemon,  bridge  operators. 
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(11) 

(12; 

(13) 


Wharf  freight  handlers. 

Sleeping  car  porters. 

Lighter  captains. 
iioj  Longshoremen. 

(14)  Steamshovel  and  ^redger’^'1..  — 

Marine  cooks,  stewaros,  ana  cui.m.ry  wont 
Grain  boat  employees  and  marine  ship  emj 

Dock  workers. 

Engine  terminal  employees. 

v-v.  Foundry  employees. 

(21)  Deck  hands. 
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SYMBOLS  OF  LABOR  ORGANIZATIONS 

Brotherhood  of  Locomotive  Engineers. 

’  rotherhood  of  Locomotive  Firemen  and  Enginemen. 

Order  of  Railway  Conductors  of  America. 

Brotherhood  of  Railroad  Trainmen, 
switchmens  Union  of  North  America. 

Riiilrgad  Yardmasters  of  America. 

Railroad  Y ari  masters  of  North  America. 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight  Handlers,  Expres) 
and  Station  Employees, 
of  Railroad  Telegraphers, 
brotherhood  of  Raflrped  Signalmen  of  a mon'ra 
American  Train  Dispatchers  Association. 

^rctnerhood  of  Maintenance  of  Way  Employees, 
international  Association  of  Machinists. 

^-taxational  Brotherhood  of  Boilermakers,  Iron  Ship  Builders  and  Helper) 

of  America. 

--tier rational  Brotherhood  of  Blacksmiths,  Drop  Forgers,  and  Helpers. 
Sheet  Metal  Workers  International  Association. 

International  Brotherhood  of  Electrical  Workers. 
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Brotherhood  of  Railway  Carmen  of  America 

“*  0C«- and 

National  Organixadon  of  Mar-er*.  Mates,  and  Pilots  of  America. 

National  Marine  Engineers  Ben ehemi  Association. 

International  Seaman’s  Union. 

United  Licensed  Officers  Association 

Independent  Brotherhood  of  Steam  and  Electrical  Engineer,  and  Assistants 

International  Brotherhood  of  9tmx  and  Dr  . 

In^rnational  Union  of  Steam  and  Open: mr  Engmeer. 

Assom^oo  of  Super*,  ,-s  of  Mechanics. 

international  Longshoremen's  jLsvv- 

International  M <3£o^Sl  . 

American  Fwteradon  of  Rtflrmd  Workers 
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..  .  (MwritfVtT’  md  otmmiuees  confined  to  single  a.: way 

OFP**7*^  <«<*  v*  J*rtidp«e  la  s efecuoas  of 

re^raseotatites  oo  National  Ba  lr*d  Adjustment  Bc-cd). 
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It  shall  also  have  power  to  determine  the  eligibility  of  employes  to 
receive  pension  allowances  and  to  authorize  the  payment  of  pensions 
as  provided  in  the  rules. 

Rule  No.  2 

(a)  All  employes  of  this  company  who  attain,  or  who  stall  have 
attained  the  age  of  seventy  years  shall  be  retired  unless  the  Board  of 
Directors  shah  otherwise  direct.  Such  of  them  as  shall  h&ve  been 
continuously  in  the  service  for  at  least  10  years  immediately  preceding 
their  retirement  shall  be  pensioned. 

1174  (b)  Any  employe  who  has  been  at  least  twenty  years  in 

continuous  service,  and  who,  in  the  opinion  of  the  Board  of 
Pensions,  has  become  unfitted  for  duty  may  be  retired  and  pensioned. 
Any  such  employe  may  make  application  or  be  recommended  by  his 
Employing  Officer  for  retirement.  j 

Examination,  by  physicians  appointed  for  that  purpos^,  will  be 
required  of  all  employes,  less  than  70  years  of  age,  who  apply,  or  who 
are  recommended  for  retirement,  before  the  attainment  of  that  age. 

Retirements  shall  be  effective  (a)  in  the  case  of  employes  attaining 
the  age  of  70  years  on  the  first  day  of  the  calendar  month,  following 
the  attainment  of  that  age;  (b)  in  other  cases  on  the  first  pay  of  the 
calendar  month  following  the  approval  for  retirement  by  the  Board 
of  Pensions. 

Rule  No.  3 

Pension  allowances  authorized  are  to  be  computed  upon  tjhe  follow¬ 
ing  basis: 

For  each  year  of  continuous  service,  one  per  cent  of  the  average 
regular  monthly  rate  of  pay  received  for  the  ten  years  next  preceding 
retirement.  | 

The  Board  of  Directors  of  this  company  reserves  the  right  to 
establish  a  new  and  lower  basis  of  pension  allowances  if,  at  any  time, 
it  shall  be  found  that  the  basis  adopted  will  create  demands  in  excess 
of  the  sum  of  Two  hundred  and  twenty-five  thousand  dollars  per 
annum,  which  sum  has  been  fixed  by  the  Board  of  Directors  as  the 
maximum  amount  to  be  expended  for  pension  allowances  in  any  one 
year. 

Notice  of  such  new  basis  will  be  given  before  the  first  of  the  calendar 
year  during  which  it  may  be  decided  to  put  the  same  into  ^ffect. 

Rule  No.  4 

Pension  allowances,  when  authorized  pursuant  to  these  regulations, 
shall  be  paid  monthly,  during  the  life  of  the  Beneficiary;  provided, 
however,  that  in  case  of  gross  misconduct,  allowances  may  be  with¬ 
held  or  discontinued  at  the  option  of  the  Board  of  Pensions. 
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Rule  No.  5 


The  terms  “service”  and  “in  the  service”  refer  to  exclusive  employ¬ 
ment  on  or  in  connection  with  the  railroads  owned,  leased  dr  operated 
by  this  company,  at  the  time  of  the  adoption  of  these  rules. 

Employment  on  any  of  these  railroads,  whether  prior  or  Subsequent 
to  their  control  by  this  company,  shall  be  included  in  determining 
the  length  of  service  of  an  employe. 

Employment  on  any  of  the  so-called  “New  York  Central  Lines”, 
or  the  railroads  owned,  leased  or  operated  by  them  at  the  time  of 
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the  adoption  of  these  rules,  which  have  been  adopted  or  shall  adopt 
a  like  pension  plan  to  that  herein  set  forth,  shall  be  included  in  deter¬ 
mining  the  length  of  service  of  any  employe;  provided,  however,  that 
such  employment  was  not  terminated  by  dismissal  or  suspension 
without  reinstatement,  and  provided  that  the  transfer  in  employment 
was  made  with  the  approval  of  the  Employing  Officers  of  both  Lines. 

Rule  No.  6 

Service  shall  be  considered  “continuous”  from  the  date  since  which 
the  employment  has  remained  unbroken,  but  leave  of  absence,  sus¬ 
pension  for  discipline,  or  temporary  lay-off  (not  exceeding  one  year) 
on  account  of  reduction  of  force,  shall  not  be  considered  a  break  in 
the  continuit3r  of  service. 

Persons  who  leave  the  service  will  not  be  entitled  to  pension  allow¬ 
ance,  and  if  any  such  persons  shall  be  re-employed,  they  shall  be  con¬ 
sidered,  for  the  purpose  of  the  pension  system,  as  new  employes. 

Rule  No.  7 

In  computing  service  it  shall  be  reckoned  from  the  last  date  of 
entry  into  the  service  to  the  date  of  retirement,  deduction  of  the 
actual  time  out  of  service,  as  provided  in  the  foregoing  section,  being 
made,  and  any  fractional  part  of  a  month  being  eliminated  from  the 
final  result. 

Rule  No.  8 

The  acceptance  of  a  pension  allowance  shall  not  debar  a  retired 
employe  from  engaging  in  other  business,  but  such  person  shall 
1176  not  re-enter  the  service.  No  assignment  of  pensions  will  be 
permitted  or  recognized. 

Rule  No.  9 

No  action  of  the  Board  of  Directors  in  establishing  a  System  of 
Pensions,  and  no  action  by  the  Board  of  Pensions  in  the  operation 
of  the  Pension  Department,  shall  be  construed  as  giving  to  any 
employe  of  this  company  a  right  to  be  retained  in  the  service,  or  any 
right  or  claim  to  any  pension  allowance. 

This  company  expressly  reserves  its  right  and  privilege  to  discharge 
from  its  service,  at  any  time,  any  employe,  when  its  interests  so 
require,  without  Lability  for  pension. 

Rule  No.  10 

These  rules  may  be  amended  at  any  meeting  by  vote  of  the  Board 
of  Pensions,  subject  to  approval  of  the  President  and  Board  of 
Directors. 

In  explanation  of  Section  3  and  the  amount  named  therein,  the 
Board  of  Pensions  has  considered  not  alone  the  present  demands 
upon  a  Pension  Fund,  but  also  the  natural  growth  during  the  first 
years  of  its  operation. 

In  the  establishment  of  a  pension  system  it  becomes  necessary  to 
fix  a  basis  upon  which  allowances  will  be  figured.  It  is  important 
that  this  basis  remain  fixed.  It  is  equally  important  that  a  limit 
be  placed  upon  the  company’s  promise  to  pay.  With  this  in  view, 
Section  No.  3  was  framed,  and  the  sum  of  $225,000  was  named  as 
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fixed  by  the  Board  of  Directors  as  the  aggregate  amount  to  be  emended 
annually  for  pension  allowances. 

By  reason  of  the  constantly  changing  conditions,  the  actual]  amount 
required  as  a  pension  fund  in  future  years  is  indeterminable  but  this 
committee  is  of  the  opinion  that  it  will  not,  under  the  proposed 
basis,  aggregate  as  high  as  the  figure  named  for  a  number  Of  years, 
or  unless  the  total  number  of  employes  in  service  is  largely  increased. 

It  is  estimated  that  this  plan,  if  adopted,  would  entail  the  imme¬ 
diate  retirement  of  about  300  employes  over  70  yearjs  old,  at 
1177  a  approximate  cost  of  $75,000  per  annum. 

During  the  first  years  there  would  also  be  a  considerable 
number  of  retirements  caused  by  disability,  and  it  is  figured  that 
that  the  ultimate  development  would  reach  about  900  pensioners  on 
total  pension  rolls  of  $225,000.  j 

This  estimate  would  include  the  allowances  already  authorized  by 
the  Board  of  Directors  whereby  156  men,  who  have  been  retired,  are 
not  receiving  gratuities  totalling  over  $56,000  per  annum. 

The  present  gratuities  in  many  instances  do  not  conform  to!  the  rules 
herein  set  forth.  If  revised  and  brought  under  this  plan,  tjhe  result 
would  be  a  net  increase  of  $946.80  per  annum;  133  men  would  be 
increased  by  an  aggregate  amount  of  $14,261.04;  whereas  the  remain¬ 
ing  23  pensioners  would  receive  $13,314.24  less  per  annum,  ajs  follows: 


Present 

i 

Pension 
would  be— 

Andrews,  A.  W _ _ _ _ 

Traveling  Auditor.. . . . 

$100.00 
30.00 
60.00 
22.50 
833.3$ 
20. 00 
22.  00 
10.00 
50.00 
86.75 
20.00 
20. 06 

30.  ob 
35.00 
15.00 
30.00 

soaop 

50.00 
30.  QO 
30.00 

20.  qo 

25.  qo 

$41.61 

21.86 

Barnes,  Milo _ 

Conductor.. . 

Blake,  A. _ _ _ _ 

Clerk,  A.  P.  A . . . . 

Carr,  John . . . . 

Section  Foreman . . . . 

21. 19 
5S0.20 
17.49 

Clarke,  C.  C . . 

Vice-President _ _ _ 

Crowell,  Daniel . . . . 

Flagman . . . . . . 

FitzGerald,  Mrs.  C _ 

Matron . . . . . . . 

Fox,  Richard . . . 

Gateman . . . 

6.18 

Hagen,  Mrs.  F.  B . . _ . 

Wife  of  Cashier _ _ 

Haskell,  F.  A . . . . . 

Special  Agent _ 

82.60 
13.56 
IS.  35 

26.25 
20.00 
14.04 

17.25 
a  13 

Holmes,  Ed.  R . . . 

Agent _  _ 

Larkin,  Patrick _ 

Flagman _ 

Loomis,  E.  H _ _ 

Clerk,  Frt.  Tr . . . . 

Melrose,  J.  B . 

Moulder . . . . 

Murnane.  M _ _ _ _ _ 

Laborer. . . . . 

Nicoll,  J.  T . . . . 

Clerk . . . . . 

Rogan,  John . . . 

Flagman . . 

Van  Etten,  E . . . . . 

V  ice- President . . . . 

Wardell,  L . 

Clerk,  Treas . . . 

22.71 

14.64 

DeLanov,  H . . . 

Clerk,  Frt.  Tr.. . . 

Ray,  Robt _ 

Usher _ 

Slocumbc.  Geo _ _ _ 

Blacksmith . . . 

12.50 

Upson,  Wm _ 

Engineman . . . 

It  is  the  opinion  of  this  Board  that  it  is  necessary,  for  th^  fair  and 
equitable  working  of  the  pension  plan  as  a  whole,  to  re-adjnst  such  of 
the  present  gratuities  as  are  now  figured  upon  a  lower  basis  than  the 
proposed  plan  will  allow.  It  is  felt  that  the  increases  of  these  allow¬ 
ances  will  prevent  unfavorable  criticism  and  comparison  in  the 
1178  minds  of  the  men,  and  will  be  of  great  benefit  to  the  company. 

We  also  respectfully  submit  the  thought  that  the  Board  will 
wish  to  continue  the  present  allowances  in  the  few  cases  of  those  who 
now  receive  more  than  the  pension  plan  will  allow.  If  all  these  men 
were  to  live  the  result  would  be  an  increase  over  the  present  authoriza¬ 
tions  of  $13,314  per  annum,  but  as  of  course  the  expectancy  of  life  in 
these  cases  is  short,  it  is  felt  that  the  additional  expenditure  would  be 
small,  particularly  when  compared  with  the  benefits  which  the  liberal 
policy  would  bring  about. 
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If  this  meets  with  your  approval,  the  Board  of  Pensions  respectfully 
asks  authority  to  increase  such  gratuities  as  have  been  or  may  be, 
authorized  prior  to  January  1,  1910,  so  that  they  will  conform  to  the 
pension  plan  when  it  is  put  into  effect. 

In  considering  an  annual  appropriation  of  §225,000  called  for  by 
this  plan,  certain  effects  of  the  establishment  of  Pension  Departments 
should  be  borne  in  mind. 

a — The  pay-rolls  are  relieved  of  large  amounts  previously  paid  out 
for  inefficient  service. 

b — The  positions  vacated  by  those  pensioned  can  be  filled  by  a  much 
smaller  number  of  men. 

c — The  new  men  are  often  employed  at  lower  wages  and  as  a  rule 
perform  more  efficient  service. 

As  already  stated,  it  is  estimated  that  when  fully  developed  the 

Eension  rolls  will  call  for  an  annual  expenditure  of  §225,000  divided 
etween  900  pensioners. 

The  retirement  of  these  900  men  from  service  will  effect  a  gross 
annual  reduction  in  the  pay  rolls,  estimated  at  §561 ,600.  So  that  after 
allowing  for  the  pension  appropriation  of  §225,000  there  would  be 
available  for  the  reemployment  of  new  men  §336,600. 

As  the  study  of  the  Experience  of  other  pension  departments  leads 
to  the  belief  that  this  amount  would  be  very  nearly  sufficient  to  secure 
the  necessary  reemployments,  it  is  believed  that  the  appro- 
1179  priation  for  pensions  would  be  very  largely  offset  by  the  net 
pay-roll  reductions. 

The  Board  of  Pensions  wishes  to  record  its  belief  that  the  establish¬ 
ment  of  a  system  of  pensions  will  prove  to  be  a  great  factor  in  main¬ 
taining  and  strengthening  the  co-operative  efforts  of  the  employes  in 
the  service  of  the  company,  and  therefore  respectfully  urges  the 
adoption  of  a  Pension  System  to  be  put  in  operation  on  January  1, 
1910. 

If  the  plan  as  thus  set  forth  meets  with  the  approval  of  the  Board  of 
Directors,  it  is  respectfully  suggested  that  formal  action  be  taken  with 
regard  to — 

A — The  authorization  of  a  Pension  Department  and  the  adoption 
of  the  rules  as  submitted. 


B — The  creation  of  a  Pension  Fund  by  the  appropriation  of  an 
amount  to  be  expended  annually  for  pension  allowances. 

C — The  appointment  of  a  Board  of  Pensions  to  administer  the 
Pension  Department. 

In  order  that  these  points  may  be  formally  presented  to  the  Board, 
Resolutions  have  been  drafted  and  are  enclosed  herewith  as  suggestions 
for  adoption  by  the  Board  of  Directors. 

Respectfully  submitted. 

J.  Carstensen, 

A.  H.  Smith, 

C.  E.  Schaff, 

R.  H.  L’Hommedieu, 

J.  F.  Deems, 

D.  C.  Moon, 


A  true  copy. 


J.  Q.  Van  Winkle, 

Board  of  Pensions. 


y 

Secretary . 
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I 

1180  Defendants7  Exhibit  VW 

Transcript  from  the  minutes  of  the  proceedings  of  the  Board  of 
Directors  of  the  New  York  Central  and  Hudson  River  Railroad 
Company  at  a  meeting  held  at  New  York,  N.  Y.,  on  November 
10  th,  1909 

After  due  consideration,  and  on  motion,  the  following  was  adopted: 
Resolved:  That  a  Pension  Department  be  created  to  go  into  effect 
on  January  1,  1910,  under  the  following  rules,  which  are  hereby 
adopted: 

(Here  follow  the  pension  rules  and  resolutions  of  the  ] Board  of 
Pensions  establishing  the  Pension  Department  and  authorizing  the 
appropriation  of  not  to  exceed  $225,000  annually  to  be  expended  in 
payment  of  pension  allowances.) 

*  *  *  *  *  *  * 

i 

The  Pittsburgh  and  Lake  Erie 

Railroad  Company, 

February  1911. 

To  all  officers  and  employes: 

It  is  with  much  pleasure  and  satisfaction  that  I  issue  tile  accom¬ 
panying  announcement  of  a  plan  adopted  by  the  Board  of  directors, 
to  take  effect  February  1,  1911,  for  the  payment  of  pension^  to  loyal 
and  faithful  employes  of  the  Company  who  through  age  or  disability 
are  unable  to  continue  longer  in  the  service. 

The  success  of  the  Company  is  dependent  largely  upon  tw}o  factors, 
viz.,  wise  and  conservative  management  by  its  Board  of  Directors 
and  officers,  and  loyal  and  efficient  service  and  co-operation  on  the 
part  of  the  men  in  the  ranks.  I  trust  that  the  establishment  of  this 
pension  plan,  entirely  at  the  expense  of  the  Company,  will  be  accepted 
as  an  expression  of  appreciation  of  faithful,  efficient  service  in  the 
past  and  as  an  incentive  for  renewed  effort  to  make  the  service  rendered 
the  public  still  more  efficient  and  valuable. 

It  is  hoped  that  it  will  be  found  possible  in  the  future  to  make 

1181  more  liberal  provision  than  the  present  plan  permits,  especially 
for  those  who  receive  the  lowest  compensation.  Tq  this  end, 

we  ask  the  hearty  cooperation  of  every  employe  in  everything  that 
will  promote  the  prosperity  of  the  Road,  as  upon  this  prosperity 
depends  the  ability  of  the  Company  to  make  such  increase, 

W.  C.  Brown, 

President. 

A  true  copy.  j 

E.  F.  Stephenson, 

Secretary. 

The  above  notice  issued  in  pamphlet  form  to  all  officers  and  em¬ 
ployees  accompanied  by  rules  and  regulations  for  operation  of  the 
pension  system. 

The  New  York  Central  and  Hudson  River  Railroad  Company,  The 
Lake  Shore  and  Michigan  Southern  Railway  Company,  The  Cleve¬ 
land,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company,  The 
Michigan  Central  Railroad  Company 
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January  1,  1910. 

To  all  officers  and  employes: 

It  is  with  much  pleasure  and  satisfaction  that  I  issue  the  accom¬ 
panying  announcement  of  a  plan  adopted  by  the  Board  of  Directors, 
to  take  effect  January  1st,  1910,  for  the  payment  of  pensions  to  loyal 
and  faithful  employes  of  the  Company  who  through  age  or  disability 
are  unable  to  continue  longer  in  the  service. 

The  success  of  the  Company  is  dependent  largely  upon  two  factors, 
viz.,  wise  and  conservative  management  by  its  Board  of  Directors 
and  officers,  and  loyal  and  efficient  service  and  co-operation  on  the 
part  of  the  men  in  the  ranks.  I  trust  that  the  establishment  of  this 
pension  plan,  entirely  at  the  expense  of  the  Company,  will  be 

1182  accepted  as  an  expression  of  appreciation  of  faithful,  efficient 
service  in  the  past  and  as  an  incentive  for  renewed  effort  to 

make  the  service  rendered  the  public  still  more  efficient  and  valuable. 

It  is  hoped  that  it  will  be  found  possible  in  the  future  to  make  more 
liberal  provision  than  the  present  plan  permits,  especially  for  those 
who  receive  the  lowest  compensations.  To  this  end,  wre  ask  the  hearty 
co-operation  of  every  employe  in  everything  that  will  promote  the 
prosperity  of  the  Road,  as  upon  this  prosperity  depends  the  ability 
of  the  Company  to  make  such  increase. 

W.  C.  Brown, 

President. 

A  true  copy. 

E.  F.  Stephenson, 

Secretary. 

The  above  notice  issued  in  pamphlet  form  to  all  officers  and  employes 
accompanied  by  rules  and  regulations  for  operation  of  the  pension 
system. 

(Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1183  Defendants’  Exhibit  WWW 

Agreement  of  May  1936,  Washington,  D.  C. 

(This  exhibit  is  described  and  a  portion  thereof  quoted  in  the 
narrative  statement  of  evidence  at  page  549.) 

(This  was  a  voluntary  agreement  between  certain  listed  carriers  and 
between  certain  listed  railway  labor  organizations.  Not  all  of  the 
Class  I  carriers  and  not  all  of  the  plaintiff  carriers  in  this  cause  w^ere 
parties  to  this  agreement,  as  shown  by  signatures  on  the  original 
exhibit. 

In  addition  to  the  portions  read  into  the  narrative  statement  of 
evidence  by  counsel  for  defendants,  the  following  sections  of  said 
agreement  are  here  quoted,  to  writ,  sections  7  (b)  and  7  (d): 

“(b)  For  the  purposes  of  this  agreement  the  length  of  service  of  the 
employee  shall  be  determined  from  the  date  he  last  acquired  an  employ¬ 
ment  status  wdth  the  employing  carrier  and  he  shall  be  given  credit 
for  one  month’s  service  for  each  month  in  which  he  performed  any 
service  (in  any  capacity  whatsoever)  and  twelve  such  months  shall  be 
credited  as  one  year’s  service.  The  employment  status  of  an  employee 
shall  not  be  interrupted  by  furlough  in  instances  where  the  employee 
has  a  right  to  and  does  return  to  service  when  called.  In  determining 
length  of  service  of  an  employee  acting  as  an  officer  or  other  official 
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representative  of  an  employee  organization  he  will  be  given  credit  for 
performing  service  while  so  engaged  on  leave  of  absence  from  the 
service  of  a  carrier.” 

“(d)  An  employee  shall  not  be  regarded  as  deprived  of  employment 
in  case  of  his  resignation,  death,  retirement  on  pension  or  of  account 
of  age  or  disability  in  accordance  with  the  current  rules  and  practices 
applicable  to  employees  generally,  dismissal  for  justifiable  cause  in 
accordance  with  the  rules,  or  furloughed  because  of  reduction  in  forces 
due  to  seasonal  requirements  of  the  service;  nor  shall  any 

1184  employee  be  regarded  as  deprived  of  employment  as  the  result 
of  a  particular  coordination  wrho  is  not  deprived  of  his  employ¬ 
ment  within  three  years  from  the  effective  date  of  said  coordination.” 

1185  Plaintiffs’  Exhibit  91 

Defendants’ Exhibit  YYY  ! 

i 

i 

Chicago,  Burlington  and 
Quincy  Railroad  Company, 

Office  of  the  President, 

Chicago,  Jan.  1?,  1922 . 


pension  system 


Confirming  preliminary  notice  issued  on  December  1st,  of  the  crea¬ 
tion  of  a  Pension  System,  the  Board  of  Directors  has  adapted  the 
following  Rules  and  Regulations  governing  the  administration  of  the 
Pension  Department. 

This  action  is  taken  with  the  realization  that  the  Company  has,  and 
during  succeeding  years  will  have  numerous  employees,  including  offi¬ 
cers,  who  will  have  given  many  years  of  service  before  they  reach  an 
age  when  they  are  unequal  to  the  further  performance  of  th\ eir  duties, 
and  desiring  to  give  tangible  recognition  to  long  continued  service,  the 
Company  has  determined  to  institute  this  Pension  Systein  for  the 
benefit  of  such  employees. 

The  Company  hopes  that  this  voluntary  establishment  of  a  Pension 
System  which  under  certain  conditions  will  assure  to  employees  an 
income  when  unable  to  work  either  by  reason  of  age  or  permanent 
incapacity,  will  confirm  to  them  this  Company’s  appreciation  of  faith¬ 
ful  services  and  its  interest  in  their  welfare,  thereby  increasing  their 
desire  to  render  long  service,  and  in  the  devotion  of  their  best  efforts 
to  the  Company  that  they  will  continue  that  spirit  of  loyalty  and 
co-operation  winch  has  been  so  well  established. 

The  Board  of  Pensions  is  hereby  constituted  as  follow’s: 

H.  R.  Safford, 

Chairman. 

E.  P.  Bracken, 

W.  F.  THIEHpFF, 

F.  A.  Torret], 

H.  W.  Johnson, 

J.  N.  Redfern, 

Secretary . 
Hale  Holder, 

President. 
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1186  Chicago,  Burlington  and  Quincy  Railroad  Company,  Pension 
Department,  Rules  and  Regulations  Adopted  by  the  Board 
of  Directors,  Effective  January  1,  1922 

ADMINISTRATION  OF  DEPARTMENT 

1.  The  Pension  Department  shall  be  administered  by  a  Board  of 
Pensions  (hereinafter  designated  as  the  Board)  consisting  of  five 
members  (one  of  whom  shall  be  named  as  Chairman)  and  a  Secretary. 
They  shall  be  appointed  annually  by  the  President  of  the  Company, 
and  may  be  removed  by  him  at  his  pleasure.  He  may  make  appoint¬ 
ments  from  time  to  time  to  fill  vacancies,  however  occurring.  The 
members  of  the  Board  shall  serve  without  compensation. 

OFFICE  OF  THE  BOARD 

2.  The  office  of  the  Board  shall  be  in  Chicago,  Illinois. 

COMMUNICATIONS 

3.  All  communications  shall  be  addressed  to  the  Secretary  of  the 
Board  of  Pensions,  547  West  Jackson  Boulevard,  Chicago,  Illinois. 

POWER  AND  AUTHORITY  OF  BOARD 

4.  The  Board  of  Pensions  shall  have  authority: 

(a)  To  make  and  enforce  rules  and  regulations,  not  inconsistent 
with  those  adopted  by  the  Board  of  Directors,  and  subject  to  revision 
by  said  Board,  for  the  efficient  operation  of  the  Department; 

(b)  to  determine  the  eligibility  of  applicants  for  pension  allowances, 
and  the  dates  of  their  retirement; 

(c)  to  determine  the  amount  of  such  allowances  under  the  rules; 

(d)  to  decide  questions  of  discontinuance  of  allowance  in  any  indi¬ 
vidual  case. 

The  actions  and  decisions  of  the  Board  shall  be  final  and  cod  elusive. 

BENEFICIARIES  OF  PENSION  PRIVILEGE 

5.  (a)  Pension  privileges,  under  the  provisions  of  these  Rules  and 
Regulations,  are  extended  to  those  who  have  given  their  entire  time  to 
the  service  of  any  line  now  owned  or  operated  by  this  Company. 

(b)  Pension  privileges  may  be  extended  to  those  in  joint  service 
with  other  employers.  The  amount  of  such  allowances  shall  be  deter¬ 
mined  by  the  Board  of  Pensions,  based  upon  the  rates  and  length  of 
service  provided  for  in  these  rules,  consideration  being  given  to  the 
proportionate  amount  paid  by  this  Company  of  the  employee’s 
earnings  and  to  the  relative  service  given  by  him  to  this  Company,  and 
the  avoidance  of  duplicate  payment  of  pension  allowances  where  other 
employers  have  pension  systems. 

(c)  The  foregoing  does  not  apply  to  those  serving  upon  a  commis¬ 
sion  or  fee  basis  of  compensation,  nor  to  those  serving  under  individual 
contracts. 

Persons  who  voluntarily  leave  or  are  discharged  from  the  service, 
thereby  relinquish  all  benefits  of  the  Pension  System,  except  as  pro¬ 
vided  in  Rule  6. 
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CONTINUITY  OF  SERVICE 

6.  Employees  shall  not  be  deprived  of  pension  benefits  on  account  of 
being  temporarily  out  of  service: 

(a)  Upon  leave  of  absence,  except  when  an  employee  on  such  leave 
engages  in  other  business,  without  the  authority  of  this  Company’s 
officers  and  the  approval  of  the  Board  of  Pensions; 

(b)  When  relieved  on  account  of  reductions  in  force  and  reinstated 
within  one  year; 

(c)  When  temporarily  engaged  in  Military  Service  or  other  Public 
service  with  the  consent  of  this  Company’s  officers. 

(d)  Service  on  this  railroad  during  Federal  control  shall,  for  this 
purpose,  be  counted  as  service  with  the  Company. 

(e)  When  dismissed  or  suspended,  followed  by  restatement 
within  one  year. 

RETIRING  AGE 

7.  (a)  Trainmen,  Enginemen,  Yardmen;  and  Foremen  in  Track 
and  Bridge  service,  who  have  reached  the  age  of  65  years  may  be 
retired;  each  case  to  be  determined  upon  the  result  of  such  examina¬ 
tion  as  may  be  decided  proper  by  the  Board. 

(b)  All  employees  who  have  reached  the  age  of  70  shall  [be  retired, 
except  when  upon  the  application  of  such  an  employee  and  in  the 
judgment  of  the  Board,  after  such  examination  as  it  deems  necessary, 
the  requirement  of  the  service  does  not  demand  retirement! 

(c)  No  one  who  has  been  in  continuous  service  (except  as  provided 
in  Rule  6)  for  less  than  twenty  years,  shall  receive  a  pension. 

MINIMUM  SERVICE  FOR  PENSION  BENEFITS  ] 

8.  At  the  discretion  of  the  Board,  all  those  who  have  become 
incapacitated  for  service,  but  who  may  not  have  reached  the  age 
limits  specified  in  Rule  7,  but  wffio  have  been  in  the  continuous  service 
of  the  Company  for  a  period  of  at  least  twenty  five  year's,  may  be 
entitled  to  the  benefits  of  the  Pension  System. 

1187  PHYSICAL  EXAMINATION 

9.  Physical  examination  will  be  required  in  the  case  of  application 
for  retirement  under  ages  specified  in  Rule  7.  Report  of  such  exami¬ 
nation  will  be  made  and  submitted  to  the  Chief  Medical  Officer  of  the 
Company,  wiio  in  turn  will  make  recommendation  to  the  Board. 

DATE  OF  RETIREMENT 

10.  For  those  retiring  under  these  rules,  the  effective  date  of  retire¬ 
ment  shall  be  the  first  of  the  following  month,  except  when  otherwise 
ordered  by  the  Board. 

SERVICE 

11.  In  the  case  of  an  employee,  retired  when  in  this  Company’s 
service,  in  computing  the  number  of  years  in  service,  time  while  in  the 
employ  of  the  Quincy,  Omaha  and  Kansas  City  Railroad  Company; 
the  Colorado  and  Southern,  Fort  Worth  and  Denver  City,  and 
Wichita  Valley  Railway  Companies  shall  be  counted  as  if  in  the 

104781—36 - 50 


782  RAILROAD  RETIREMENT  BOARD  VS.  ALTON  R.  R.  CO. 

employ  of  the  Chicago,  Burlington  and  Quincy  Railroad  Company, 
but  identical  time  shall  be  counted  but  once. 

COMPUTATION  OF  CONTINUOUS  SERVICE 

12.  In  computing  service,  it  shall  be  reckoned  from  the  date  since 
which  the  person  has  been  continuously  in  the  service  (except  as 
provided  in  Rule  6)  to  date  when  retired,  eliminating  in  the  final 
result  any  fractional  part  of  a  month. 

BASIS  OF  PENSION  ALLOWANCE 

13.  The  pension  allowance,  per  month,  shall  be  based  on  the 
average  of  the  monthly  wages  received  for  the  ten  years  preceding 
retirement  and  shall  be  one  per  cent  of  that  amount  for  each  year  of 
continuous  service,  but  in  no  case  shall  the  allowance  be  less  than  one 
dollar  for  each  year  of  continuous  active  service  nor  less  than  twenty- 
five  dollars  per  month,  and  in  no  case  greater  than  one  hundred  fifty 
dollars  per  month. 

MODIFICATION  OF  BASIS 

14.  Whenever  it  shall  be  found  that  the  basis  of  pension  allowances 
creates  demands  in  excess  of  the  amount  which  may  be  appropriated, 
or  at  any  time  determined  upon  as  the  amount  to  be  expended  in 
any  one  year,  and  as  often  as  such  conditions  may  arise,  a  new  basis 
reducing  the  allowances  may  be  established  to  brine  the  total  demands 
within  the  said  limits,  and  the  decision  of  the  Board  of  Directors  of  the 
Company  in  establishing  such  reduced  basis  shall  be  absolutely 
conclusive.  Notice  of  such  new  basis  shall  be  given  before  the 
beginning  of  the  calendar  year  in  which  it  is  decided  to  put  same  in 
effect. 

TENURE  OF  PENSION  BENEFITS 

15.  When  pension  allowances  shall  be  authorized,  pursuant  to 
these  regulations,  they  will  be  paid  monthly  during  the  life  of  the 
beneficiary;  provided,  however,  that  the  Company  may  withhold  the 
pension  allowances  and  payments  in  all  cases  of  gross  misconduct,  or 
for  other  good  cause. 

REPORTING  PROSPECTIVE  RETIREMENTS 

16.  It  shall  be  the  duty  of  every  employing  officer  to  make  report 
through  the  usual  channels  to  the  Board  of  Tensions,  at  least  three 
months  in  advance  of  the  date  upon  which  employees  attain  the 
requisite  age  for  consideration  for  a  pension  allowance. 

SECRETARY  OF  BOARD - HIS  DUTY  AS  TO  PENSIONED  EMPLOYEES 

17.  The  Secretary  of  the  Board  of  Pensions  must  keep  himself 
advised  of  the  whereabouts  of  pensioned  employees,  and  shall  require 
satisfactory  evidence  from  each  of  such  employees,  at  least  once  a 
year  and  oftener  if  necessary,  showing  that  he  is  entitled  under  these 
rules  to  a  pension  allowance.  It  shall  be  the  duty  of  every  official  and 
employee,  who  may  notice  or  receive  advice  of  gross  misconduct  on 
the  part  of  any  pensioned  employee,  promptly  to  notify  the  Secretary 
of  the  Board  of  Pensions  in  relation  thereto. 
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ASSIGNMENT  OF  PENSIONS 


18.  The  peDsion  allowances  herein  provided  are  for  the  personal 
benefit  of  retired  employees,  and  the  same  shall  not  be  payable  to  any 
other  person  or  corporation  by  reason  of  any  transfer  or  assignment 
by  operation  of  law,  or  otherwise. 


PENSIONED  EMPLOYEES  ACCEPTING  OTHER  SERVIC 


E 


19.  The  acceptance  of  a  pension  allowance  does  not  debajr  a  retired 
employee  from  engaging  in  other  business  that  is  not  prejudicial  to 
the  interests  of  the  Company,  but  no  such  retired  employee  shall 
re-enter  the  service  of  the  Company,  except  for  purely  temporary 
service  during  an  emergency. 

PAYMENTS  UNDER  COMPENSATION  LAWS 

20.  Where  any  law  may  require  the  payment  of  compensation  or* 
a  pension  to  a  retired  employee  on  account  of  service  with  this  Com¬ 
pany,  no  pension  will  be  paid  him  under  these  rules. 

Neither  the  action  of  the  Board  of  Directors  in  establishing  a 
system  of  Pensions,  nor  any  other  action  now  or  hereafter  taken  by 
it,  or  by  the  Board  of  Pensions  in  the  inauguration  and  operation  of 
a  Pension  Department,  shall  be  construed  as  giving  to  any  Officer, 
Agent  or  Employee  of  the  Company  a  right  to  be  retired  from  its 
service,  or  any  right  or  claim  to  any  Pension  or  Allowance,  and  the 
Company  expressly  reserves  its  right  and  privilege  to  discharge  at 
any  time  any  Officer,  Agent  or  Employee  when  the  interests  of  the 
Company,  in  its  judgment,  may  so  require,  without  liability  for  any 
claim  for  Pension  or  other  Allowance  than  salary  or  wages  due  and 
unpaid. 

Changes  in  these  Rules  and  Regulations  can  be  made  ofaly  on  the 
authority  of  the  Board  of  Directors  of  the  Company. 

By  order  of  the  Board  of  Directors, 

Chicago,  III.,  January  1 ,  1922. 

Hale  Holden, 

President. 
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Comparison  of  present  values  of  estimated  annuities  under  Atlantic  Coas 
and  under  Railroad  Retirement  Act  to  intervening  employees 


\t  Line  Plan 
i 


Name  of  employee 

Present 

age 

A.  C.L.  pen¬ 
sion  annuity 
per  month  at 
age  70 

Present  value 
A.  C.  L.  pen¬ 
sion 

1 

Annuity 
under  act 
at  age  65 

Present  value 
Railroad  Re¬ 
tirement  Act 
annuity 

W.  S.  Bailey . 

47 

$136. 13 

$4,024.56 

$105.  t|o 

$5,417.28 

0.  H.  Barnes . . . 

35 

82.28 

1,606.20 

75.17 

2.543.88 

R.  R.  Brown . 

36 

71.28 

1,437.72 

76.61 

2,678.64 

A.  L.  Bunch . 

52 

89.23 

3,209.52 

92.98 

5,797.80 

W.  R.  Chisholm . 

48 

60.00 

1,842.00 

82.98 

4,416.36 

J.  C.  Christian . 

34 

96.42 

1,822.20 

85. 15 

2,789.64 

C.  C.  Cox . 

44 

109.98 

2,913.96 

83.04 

3,814.20 

W.  J.  Fulton . 

53 

104.94 

3,935.64 

106.36 

6,915.00 

W.  E.  Hand . 

32 

93.57 

1,658.04 

79.72 

2,448.96 

C.  E.  Higginbotham . 

47 

46.80 

1,383.60 

62.54 

3,205.32 

S.  D.  Hurst,  Jr . 

38 

129.83 

2,797.56 

100.87 

3,768.12 

J.  M.  Jackson . 

31 

85.00 

1,458.72 

79.30 

2,359.32 

J.  C.  Mixon . 

38 

109.99 

2,370.12 

96.83 

3.617.16 

H.  W.  Pinner . 

29 

90.46 

1,456.56 

76.39 

2,132.28 

J.  B.  Smith . 

37 

85.11 

1,774.08 

85.02 

3,072.24 

A.  S.  Trundle,  Jr . 

35 

130.10 

2,539.68 

102.99 
_ L_ 

3.4S5.40 

1  Based  on  Combined  Annuity  Table  of  Mortality  with  Interest  at  3  per  cent  per  annum  compounded 
annually. 
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1189  Defend  ants’  Exhibit  AAA  A 

(Documents  relating  to  the  pension  plans  of  the  Baltimore  and  Ohio 
Railroad  Company.) 

(A  portion  of  this  exhibit  is  included  at  p.  616  of  the  narrative 
statement.  Remainder  of  exhibit  omitted  pursuant  to  stipulation.) 

1190  Defendants’  Exhibit  BBBB 

(This  exhibit  is  described  and  a  portion  of  it  included  at  p.  619  of 
the  narrative  statement.  Remainder  of  exhibit  omitted  pursuant  to 
stipulation.) 

1191  stipulation 

It  is  hereby  stipulated  by  and  between  the  parties  that  the  foregoing 
*  narrative  statement  of  evidence  and  exhibits  constitutes  all  the 
evidence  material  to  the  full  presentation  of  the  points  or  questions  for 
review  on  appeal. 

This  the  24th  day  of  September  1936. 

Sidney  S.  Alderman, 

Of  Counsel  for  Plaintiffs. 
Frederics  M.  Dolan, 

Of  Counsel  for  Plaintiff  Interveners. 
Leslie  C.  Garnett, 

U.  S.  Attorney. 

Of  Counsel  for  Defendants. 

The  foregoing  narrative  statement  of  evidence  and  exhibits  is  hereby 
approved  as  correct. 

This  the  24th  day  of  September  1936. 

Jennings  Bailey, 

District  Judge. 

1192  [Endorsement  on  cover:]  No.  6868.  Railroad  Retirement 
Board  and  Murray  W.  Latimer,  James  A.  Dailey  and  Lee  M. 

Eddy  et  al.,  appellants,  vs.  The  Alton  Railroad  Co.,  and  others. 
United  States  Court  of  Appeals  for  the  District  of  Columbia.  Filed 
Oct.  22, 1936.  Moncure  Burke,  Clerk. 
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